United Nations Nations Unies UIRISTRICIED

B/CcNA /292
ECONOMIC CONSEIL 3 June 1949
AND ECONOMIQUE CRIGIMAL: EIGLISE

SOCIAL COUNCIL ET SOCIAL

COMMISSION ON HUMAN RIGETS
Fifth Session |

MEMORANIUM FREPARED BY THE SECRETARY-GENFRAL CONCERNING
PROPOSALS REIATING TC IMPIEMENIATION

INTRODUCTORY NOTE

l. The Secretery-General has tho honour to present to the Commisaion
in accordance with its decision taken at its 110th meeting on 2 June 1949,
a working document based on the plan entitled "General Protoscl for the _
International Protection of Human Rightes (or Articles of Implementation for
inclusion in the Covenant)" contained in document E/CN.:/168.
2s In mrepering fhie momorandum, the Sécretary-Gener'al has teken into
account the wishes expressed by members of the Commissions In particular,
as directed by the Chalrman of the Commission, he has acted upon the
suggestion made by the representative of the Union of Soviet Socialist
Republics to the effect that the headings should not be "General Protocol, etcs'
or "Initiation of Proceedings, etc."™ but "Proposals for & General Protocol"
‘or "Proposals concerning the Initiation of Proceedings”. Similarly the
Secretary=-General is not using in the present memorandum expressions like
"the right of signatory States etc." but "the question of the right of
signatory States, etc.",
3s The Secrétary-General has also taken into account that 1t was the sense
of the Commission on Human Rights that Chapter 2 of Part I of the plan should
be removed from Part I of the document to Part IV. It was understood that
the final place of this Chapter would be reviewed in the light of decisions
which the Commission might take concerning Parts I, IT and IIT of the plan.
L, In presenting the present memorandum the Becretary-Gensral is, of course,
‘not proposing a certaln order of proceedings for the Commission. The present
document only lists the problems and the suggestions which have been made.
for their solution by governments, The questlon of the order in which these
problems should be discussed is a matter of ‘expediency which the Commission
may wish to decide quite independently of the final form of the ingtrument..
5« Pursuant to paragraph 17 of the report of the third session of the
Commission (document E/800) the present memorandum is based on the report of
/the Working Group
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the Working Group on Implementation (Annex C of document E/600) and the
documents emumerated in Antex C of document E/800 and the proposals on
implementation precented to the current (fifth) session of the Commission on
Humen Rightd by its members, ie, the Indian proposal (E/CN.:/276) the
United Kingdom-U.S.A. proposal (document E/CN.4/274) and the Chilean
proposal (document E/CN.L/288)e The Secretary-General hes included the
comments recelved from governments on the report of the second session of
the Commission and in particulay on the report of its Working Group.

(Annex C of document E/600),

/PART I
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PART L
PROPOSAIS CONCERNING THE INTIIATION OF FROCEEDINGS
Chapter ls Proposals réluting to the question of the right of
Signatory States to enter complaints

Prbgoaals

“Proposal of the working group on implementation (E/600, page 4l):

"The right to petition in respect of violstion of human rights
shall be open not only to Statesees" ,
Proposal of the Govermment of France and the representative of France

(E/cN.4/82/Ad4410, Article XXV):

3¢

"The Commission shall be moved by application submitted by a
Contracting Party,ess" ' ~
Proposal of the representatives of China and the United States

(2/CMb/145, peras 2(b)):

ke

"Covenanting States shall settle complaints arising under the
Covenant so far as possible by direct negotiation;

"Provision for the appointment of a Committee by Covenanting
States shall be made in the Covenant, to:which a matter not settled
by negotiation or otherwise within a reasonable time should be

. referred by & Covenanting State or States concernsdees”

Proposal of the representatives of the United Kingdom and the United

States (E/CN.4/274, pers. 1):

Se

6o

Be

"If a State Party to the Covenant considers that another State
Party 1s not glving effect to & provision of the Covenant, it may
bring the matter to the attention of that State, If the matter is not
ad usted betwoon them with ( ) months, either State shall have
the right to refer 1%, by notice to the Secretery-Genmerzsl of the
United Nations and to the other State, to e Human Rights Committee to
be established in accordance with the provisions of this Article”.
Proposal of the representative of Indla (E/CN.L/276, para. 2 (b))s

"™he Committee ';sha‘ll "receive petitions fromsss Statesess"
Proposal of the representative of Chile (E/CN.:/288, paras 5):

"Any complaint by a Member State would be dealt with as in 2, 3
and 4 above" (These relate to the procedure of the proposed Commission)
Comments by Govermnments on the report of the working &roup on
implementation (E/CN.L/ES, page 102).

(a) Brazil. "The Brazillan Government endorses the considerations presentod
by the Working Groupese”

/() Indde
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(v) Indis (E/CN.4/82/Mdd47, page 3)s "We agree with the conclusion of
working group on implemontationss.”
(¢) New Zealend (E/CN.4/82/8dd412, pege 7): "The New Zealand Government
consider that there 1s clesr rieed for the establishment of = satisfactory
procedure for dealing with petit ons and that action to this end Should be
proceedsd with irrespective of agreement on other maasures of implementation.
Tt i not considered ossential that such a procedure should be established
in detall within the Covenant on Human Rights; it would be adeguate for the
Covenant to contain references to the procedure for handling petitions to be
establiched by the General Assembly or the Economic and Social Council. This
procedure should cover: :

(&) The receipt of petitions from statos,es«including determinations

of thoir redeiv&bility in accordance with properly prescribed rules".
Chapter 2, Proposals relating to the question of the risht
 of individuals, or groups of individuals and -
" of organizations to petition

A. Proposals
1. Proposal of the working group on implémentation‘(E/6oo, page L41):
| "Thé“right to petition in respect of the violation of human
rights shall‘be open not only to States, but also to asscclation,
individuals and groups. '
2+ Proposal of the Government of France and the representative cf France
(T/CNA /82 /Add.10, Article XXV.):
"The Commission shall be moved by application submitted by a
Contracting Party, & non-governmental orgenization or a private persons”

% The working &roup also took the following decisions (E/600, pages 42, U3):

"In the second place, the Working Group recognized that provisions
relating to the system of petitions should be included in the.
propoeed Convention on Human Rights,"

. ‘"The working group resolved to request the Secretariat to draw up
for the Drafting Committee a full and detailed scheme of regulations
on the subJect of petitions.”

The suggestions of the Secreteriat on the second decision -of
the working group will be found in document E/CN.%/93.

/3. Proposal
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3« Proposal of the romresentatives of.China and the United States.
(E/CN.A/lhs, pa.ra.. 3):

"A reasonable timo after the coming- into force of this Covenant,
Covénanting States should consider whether further measurés_pf
implementation are desirablé,;including measﬁres conberning petitions

~ from individuals, organizations and_groupe."
L, Amendment .proposed by the representative of India, to add after the
woxds_?queaanting State or States congerned," in para. 2 (b) of the
China-United States proposal the following (E/CN.4/151):

"Provisions shall also be mads in the Covenant whereby the
Committee shall have like power in regerd to complaints referred to it
by individuals, organizations or groups concerning‘a comminity or body
of persons generally.

5. Proposal of the representative of India (B/CN.h/l53)
"eesthe right to petition the United Na*ions‘should not be denied
to the individuals, and the committee proposed to be set up should in.
uy opinion be empowered to receive such petitionse"
6. Proposel of the representative of India (E/CN.4 /276, pera. 2 (b)):
The Committee shall “receive petitions from individuals,.groups;
assoclations or States".
B, Comments by Govermnments on the repoft of the wérking Group on

Implementation
(a) Brazil (E/CN.4/85, page 98): "The Brazilian Govermment endorses the
congiderations presented by the Working Group, and notes with satisfaction

the growing recognition of the importance of the individuwal in international
lawe" :
(v) Egypt (E/CN.4/35, page 99. "The Royal Government agrees with the
Working Group that 'one could establish the right of individuals to petition
Unlted Natlons, as a means of initiating procedure for the enforcement of
man rightsts It is clear ﬁhatvdetailed regulations would be necessary to
define how petitions should be presented and examined".
(c) EEQEE (E/CN.4/82/Add.7, page 3): "We have no objJection to individuals
and associations petitioning Secretary-General but suggest that Standing
Committee should teke notice only of such complaints regarding violation of
man rights as affecting a community or a body of persons generally and not
of indlvidual grievances which it 1s opsen to individual to agitate before the
Court of Justice in his own country”.
(4) Netherlands (E/CN.4/85, pages 102-103): "The Netherlands Government are
in favour of establishing the right of individuwals, assoclations and groups ‘
of individuals to petition the United Nations as a means of initiating
procedure for the enforcement of human rights. In view of the considerable
number of petitions that may be presented 1t will be essential to have an

| /appropriate
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appropriate body of the first instance to examine these petitions and to
put aside tho unimportant ones. Instead of the Standing Committee of five
independent persons established by the Economic end Social Council, as
proposed by the Werking Group, the Netherlands Govormment suggest that this
task be entrusted to the Executive Committee of the High Commission; which
organ, in the opinion of the Government, should be established with a view
to the adjﬁstment'of non-legal disputes concerning human rights..."
() New Zoaland (E/CN,LL/SQ/Add 12, page 7): "The New Zealand Government
consider that there is a clear neced for the establishment of a satisfactory
procedure for déaling with petitions and that action to this end should be
'proceeded with irrespective of agreament on other measures of implementation.
It‘is“noﬁtcoﬁSidered essential that such a procedure should be established
in detail within the Covenant on Buman Rights; 1t would be adequate for the
Covenant to contain references to the procedure for handling petitions to be
established by the General Assembly or the Economic and Social Council.
Thisg procedure should cover:

(a) The recelpt of petitions from individuals, groups, associstions

‘. or states, including determination of theiy receivebility in accordance
with mroperly prescribed rules."

/PART II
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PART II
PROFOSALS CONCERNING CONCILIATION
Chapter 3. Propessls relating to the establishment of

permanent or ad hoc bodies

A. Proposals
1. Proposal by the wurking group on implementation (E/600, page LL)*:
(1) A Standing‘Committee composed of not less than five independent
(non-government) men and womeni, shmll be established by the Economic
and Social Council. The term of office of the members, their style
and gualifications shall be decided by Resolution of the Economic
and Soéial Council. The members of the Committee will be elected
by the Council frem lists submitted by those Stetes which have
ratified the Convention or Conventiomns on Fuman Rights;
(2) The function of the Commi*tee shall be to supervise the
observance of the proviéione of the Cenvention or Conventions on
Human Rights. To this purpose, 1t shall:
(a) collect information, i.e., it will keep itself and the
the United Netions informed with regard to all matters relevant
to the observence and enforcement of'Humaﬁ Rights within thé
various States., Such information will include legislation,
judicial decisions and reports from the various States, as well
as writings and articles in the press, records of parliamentary
debates on the subjects and reports of activities of orgenizations

interested in the observance of Humen Rights;

* The Working Group also made the following observation (E/600, page 45):

"That function is, essentially, one of conciliation, not of
arbitration, and still less of final decision. The Standing
Committee will have to aim at reconciling opposing points of view,
and it is only if its efforts at conciliaticn fail, that other
golutions, such as Judicial proceedings will come into
consideration. The Working Group's main object was to build up a
coherent system, culminating, if one accepts its thesis in
Judicial proceedings. It therefore provided successive barriers
against a spate of petitions or their abuse. The first will be
constituted by the provisions of the regulations relating to
receivability. Only petitions which have surmounted that barrier
will come before the Standing Committee. Only those which have
subssguently formed the subject of an attempt at conciliation will
ultimately come before the Court. In that way, the Working Group
feels that it has opened the door to democracy and closed it
to demagogy.”

/(b) receive
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(b) receive petitions from individuals, groupe, assoclations
or States, and
(c) remedy through negotiations any violations of the
Convention or Conventions and report to the Commission on
‘Human Rights those cases of violation which it is umable to
remove by its own exertions. The Committee may act on its own
information or on receipt of petitions from individuwals, groups,
agssoclations or States.
(3) The Committee will proceed in private session to exsmine the
petitions and ccnduct negotiations, it being understood that the
 decisions arrived et will appear in reports submitted by the
Committee to the Commission on Human Rights. Such reports will be
mede public by that Commission, should the latter deem it advisable.”
2. Proposal by the Govermment of France and the representative of
France (E/CN.L/82/Rdd.10):
Article XXT
A speclal Commission consisting of eleven members and established
by the General Assembly of the United Notions shell be responsible for
ensuring that the humen rights and fundamental freedoms as defined in
the foregoing articles are reaspected.
' Article XXII
The members of the ssid commission shall be appointed by a two-thirds
ma jority of the Assembly for their competence and stending, subject to
equitable geographical.distributioﬁ. They shall be elected from a panel
of cendidates submitted by the Members of the United Nations on the basis

of onse bandidate for each Member. They shall be elected for three years

and be re-eligible.
Article XXITT
By the same mejority the Assembly shall eppoint a permanent Secretary-
General to the Commission who shall serve for a period of five years and

be re—eligible.

Article XXIV.

he Commissioh shall consider the provisions of the laws and

regulations in force in the various States, and of the agreements between
them, and administrative, executory and final Judiciél decisions, with
& view to verifying thet they are consistent with the pfovisions of
the present Covenant. ' v

The Commission shall be moved by application submitted by a
Contracting Party, a non-governmental organization or a private person.

/Article XXVI
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Article XXVI
The Commission, in.considéfing applicetions, mey draw upon &ny
source of information which 1t may deem necessary.
Article XXVIT

The Commission shall meke recommendations to the contracting

perties baeed upon its investigations and after holding discussions with
the party or parties comcerned. ‘
Such recommendations may be accompanied by all or part of the
documents on which they arve based.
The Commission mey &lso make recommendations to the other organs
of the United Nstlons snld to cther internsticnal organizations.
Article XAVIIT
The Commission may propose drait recommendatlons to the General
Assembly for amendments to the present {ovenant.
| frbicle XIIX
The Commission shall eswblish its own rules of procedure. It shall
meet three times a year. Should circumstances so reguire, it mey hold
special sessions. Such special sessions shall be called by the
Secretary-General at the reguest of a majority of the members of the
Comaission. v
- - Article XXX
The Secretary-General shall attend a2ll the meetings of the
Commission. .
He shall submit an annual report to the Commission on its
activities.
He sh2ll classify the applications eddressed to the Commission.
Be eheil be gensorally reeponsible for the preparation and execution
of the work of the Ccumission.
Be may submit'proposals to the Commuission for action.
The Secretary-General shall avzoint the staff of the Secretariat
in conformity with the staff regulations to be submitted to the
Commission for its approval.
Article XXXTT

The Commission, after being duly authorized to do so by the General
Assgembly of the United Nations in accordance with Article 96, parsgraph 2,
of the Charter, may regquest advisory opinions of the Internmational Court of
Justice on legal questions arising within the scope of its activities.

Article XXXTTT

[Article XXXIV
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» Article XXXIV
The headgquarters of the Commission end its Secretariat shsll be at

Geneva .,

The Commission may meet elsevwhere if it should so desire.
Article XXXV (new)
The provisions of Articles 21 to 33 shall not be construed as

excluding privete proceedings which may be prescribed by ccmvention in

such matters as the protection of the right to 1life or the regulation

of labour.

3.

Preoposal of the representatives of China and United States

(E/CN.L/1k5, pavegraph 2 (a) and (b)):

L.

"(a} Covenanting Stetes shall settle complaints arising under the
Covenan’ so far as possible by direct negotiation;

(b) Provision for the appointment of a Committee by Covenanting
States shall be-made in the Covenant, to which & matter not settled

by negotiation or otherwise within a reasonable time should be

- referred by a Covenanting State or States concermed. The Committee

shall consider a complaint referred to it and, in view of all the
circumstances, make a recommendation addressed to the State or States
concerned, looking to an amicable solution.” '
Amendment proposcl by the representative of Indla to add the following

as paiagzaph (b2) to the China-United Stetes proposal, directly following
the Indian emendment mentioned under Chapter 2 (E/CN.&/151):

5.

"The Committee shall consider a complaint referred to 1t, end,
in view of all the circumstances, make a recommendation addressed
to the State or States concerned, looking to an amicable solution.”

Proppsals of the representatives of the United Kingdom and the

United States (E/CN.4/27hk):

"2. The Secretary-General of the United Nations shall establish a
ranel of persons of high moral character, designated by States

Parties to the Covenant from smong their nationals, to sexrve on

Humen Rights Committees in their personal capacity. ZEach State

Party to the Covenant mey designate two persons for periods of five
years. ’

3. . Upon notice being given to the Secretary-General, a Human Rights
Committee shall be established of five members selected from the panel,
one member by the State referring the matter, one member by the other
State, and three by agreement between them. If any place on the
committee has not been filled within three months, the Secretary-
General shall select a person from the panel to fill it. Any vecancy
occurring on the committee shall be filled 1n the manner provided above.

/4. The Committee
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Y. The Committee shall select its places of meeting and shall
esteblish its owa rules of nrocedure provided that:

(a) +the Stetes concerned shell have the right to be

represented at the hearings of the Committee and to make

submissione to it orelly and in writing;

(b} the Committee shall hold its hearings and other meetirgs

in closed seesion;
5. The Secretary-General of the United Nations shall provide the
necessary sexrviceg and fecilities for the Cdﬁmitteé and 1ts members.
6. The Comnittee may call for relevant information from any
State cohcerned end such Stete shall supply the informatilon requasted;
T. The Committee may ack the Humen Rights Commission to request
the International Court of Justice for an advisory opinion on
legal questions.
8. The Committee shell within six months of its first meeting report
itswfindings of'fact to the States concérned, and. to the Secretary-
General for.publication.

The record of the Committee shall be deposited with the
Secretary-General.” ‘ '
Proposr 1 of the representative of India (E/CN.4/276) is identical

to those of the working group on implementation mentioned in paragraph 1

above.
T.

Proposal of the representative of Chile (E/CN.4/288):
"The States signatory of the Covenan® would appcint a
Commigsion which would be convened by the Secretary~General and would
hold its meetingé in camera.
The procedure of the Commission would be as follows:
1. In each case it would decide by & majority of votes
whether the question was important or not. If .the decision
were negative, it would order that the doouménts relating to
the éase be filed.
2. If it decided that the question was seriocus, it would hear
the argumenta of the parties concerned. It would request
information from the ﬁarties concerned end reports on points
of law if it deemed it necessary.
3. On the basis of the féregoing, it would promote a

‘ setflement bj coﬁciliation. .
4. I it failed to do S0, it would submit the question to
the Internétional Court of Justice or to the consideration
of the General Assembly so that the latter should make

/such



E/CN.4 /292
Page 12

such recommendation as it deemed suitable or else discuss the
claim and meke no recommendation.

5. Any complaint by a Member State would he dealt with as
in 2, 3, and 4 above."”

B. Comments by Govermments on the report of the working group

‘'on_implementation
(a) Brazil (E/CN.k/85, page 98):
' "The Biazilian Government endorses the comsiﬁexatiwnﬁ presented

by the Working Group, and notes with satisfaction the growing recognition
of the importance of the individual in Intermational ILaw."”
(b) Egypt (E/CN.L/85, page 103):

‘ "The Royal Govermment is not in principle opposed to the idea of
having petitions examined by a permanent committee of five members
to be appointed by the Economic and Social Council. The function of the

Committee would be ’essentially one of conciliation, not of erbitration

and still less of finul decision'. The procedure for such examination
would clearly need to be defined by detailed regulations.f

(c) India (E/CN.4/82/Add.T, page 3):

"The Standing Committee idea is a very good one and should be
tried for the purpose not of arbitration but concillation. A single
Standing Committee, however, will not be adequate and should be supplemented
by regional committees.” .
(d) Netherlands (E/CN.4/85, pages 99-100): |
“"Jurisdiction will only Ye possible for legal questions. All other
problems vwhich may arise cannot be brought before & Court. Therefore,
the Netherlands Government suggest that a new organ be created which
may be called the 'High Commission', and which should consist of experts
acting independently’of their Goverrments; this Commission should deal
with all problems not being legal problems.

' If this ideé were accepted, 1t should be realized that this pody
would act, in part, as an international legislative body. No doubt it
will be claimed that this task should not be entrusted to a body
consisting of private pecople having no responsibility towards their
Governments. Therefore, some supervision of the decisions of the
High Commission should be provided. This might be done by instituting
a governmental supervisory body, 8 'Permanent Human Rights Council'. Of
course, not all the decisions of the Commission should be reconsidered
by the Council, but for the important cases an appeal to this governmental
body should be possible, so as to prevent any action of the Commission
conbrary to the wishes of the Goverments., Perhaps in future this political
intervention may become unnecessary, but for the moment it would seem

to be indispensable. . . .
/Two other
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Two other points appear to be important.

First, it should be made clear that the Court end the Commission
should also be competent when the quéstion arises whethér in a particular
case the safeguarding clause may be invoked. 1t msy be essential to
regbrict the use of this clause, as a too freguent use would weaken the
value of the whole Covenant.

Secondly, it should be laid down explicitly that, if the Court,
or the Commission, has pronounced its findings -in one particular case,
the State concerned - and if possidle, £11 the Parties to the Covenant -
will be bound to act in conformity With'thesé findings in similar cases. . .
(e) New Zeeland (E/CN.L/82/Add.12, pege 7): |

"The Ne'r Zealand Government comsider that there is cleér need for the
establishment of a satisfactory procedure for dealing with petitions and
that actlon to this end should be proceeded with, irrespective of agreement
on other meesures of implementetion. It is not considered essential
that such a procedure should be established in detail within the Covenant
on Human Rights; it would be adeguate for the Covenant to comtain
references to the procedure for handling petiticns to be established by
the General Assembly or the Economic and Social Coungil. This
procedure should cover: S

(a) The receipt of petitions from individuals, groups, associations

or States,»including detefmination of their receivability in

accordance with properly prescribed rules. }

(b) ZEndeavours to negotiate settlements, through private discussions

with the States concerned, in ceses where the petitions were deserving

of such consideration.

(¢) Reports on results of negotiations, and transmissions of those

cases where conciliation has failed, to the General Assembly or the

Economic and Social Ccuncll, es may be thought fit, for further

action. The Assembly or the Council might call‘on the assistance

of the Humen Righﬁs Commission for an initial study of these reports

and advice on appropriate further action.

SubJect to considering thé'views of other governments, the New Zealand
Government concur in the proposal of the Working Group oa implementation‘
that these functions should be discharged by a small committee of
independent experts, to‘be appointed either by the General Assembly or
the Economic and Social Council from lists submitted by Stetes which have
acceded to the Convention on Human Rights. They are mot at this stege
able to agree, however, that such a committee should carry responsibillity
for collecting informa.ion on human rights; fhis should continue to be
the responsibility of the Secretariat and the Human Rights Commission.™

/Chapter 4.
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Chavter 4. Proposals relating to the question of the establishment of

local agencies

A.  Eroposals¥

v There have been no direct proposals on this gquestion, though the
working groun on implementation discussed the subject.**

B, Comments on the report of tne working group on jmplementation
(a) Brazil (Z/cN.L/85, page 102):

"The Brazilian Government concurs in the views manifested by several

delegates, that the setting up of the agencies envisaged in this suggestion
‘is premature. However, a possibility should be left open for the creation
of such agencies at the proper time.”
(b) 1India (E/CN.4/82/Add.T7, pege 3):

"A single Standing Committee ... will not be adequate end should

be supplemented by regional committees.”

* The attention of the Commigsion is drawn to the resolution of
21 June 1946 of the Econocmic end Social Council concerning the
desirability of establishing informetion groups or local huvman rights
committees in Member States. The Commission may recall that at its
third session it decided to postpone the study of this questicn until
1t had decided on the measures of implementation, because it considered
that the functions of information groups end local human rightis
committees could not be defined unless the measures decided on by the
Commission for implementing the Covenant were taken into consideration
(E/800, paragraph 22). This question is also on the agenda of the
present session of the Commission as item 11. Reference may be made
to menmcy.nda prepared by the Secretary-General on this subJject for
the third session (E/CN.k/115, with particular reference to
parag”aph 7) and for the present session of the Commission

(E/CN.L/166) .

** The working group had before it reference to the Convention between
Germany and Poland on Upper Silesia of 15 May 1922 as a precedent
for the establishment of local agencies of the United Nations in
the various countries with jurisdiction to supervise and enforce
human rights therein, but it comsidered that it had dealt with this
queshicn in connection with its other suggestions and that the
proposal was premeture and might perhaps deter some countries from
ratifying a Converion in which it was embodied (BE/600, page 47).

/PART III
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PART III
PROPOSALS CONCERNING JUDICLAL SLuTEMENT
Chapter 5. Proposals rg}g%ihg;to théigﬁesticn'of a Sﬁatute”of an
International Court of Human Rights (or thé‘ngcial Chamber
" 5f the International Court of Justice)

A, Proposals |
1. Proposal of the working group on implementation (E/600, pages 49-52):
' "In response to a proposal by the Rapporteur, three questions

were placed before the Working Group:
(1) Should an International Court be empowered to constitute
the final guarantor of human rights?
{2) In the event of an affirmative answer, should this Court
be a new Court or a spadial Chamber of the International
Court of Justice?
(3) Should the Court, whatever its character, have the right
" 4o pronounce final and binding decisions, or merely to
furnish edvisory opinions?
With regard to the first question the Working Group voted
unanimously in the affirmative, 4 in favour and none againsts
With regard to the second guestion, there were three votes in
favour of a new Court (Ausﬁrélia, Belgium and'Iran) end one agalnst

(India).

The vote on the third questlon was unanimous too, 4 iIn favour
and none egalnst ...."

The Australian Representative asked for a vote on the following
proposal:

“The Court shall heve Jurisdiction to heer and determine:
(a) disputes covering human righté‘and fuhdamsntal
freedoms referred to it by the Commission on Human Rights;
(b) disputes arising out of Articles sffecting human
rights in any treaty or convenxion between States referred
to it by parties to the tréaty or convention,"

This proposal was adopted unanimouslf....

It was generally considered that thé idea of advisory oplnions was
Inadequate. The Working Group was undgf no misconception as to the
usefulness of such opinions, buf beliéved them Incapable of producing the
desired guérantée of redress and aQtion in the case of a violation of the
Convention on Human Rights....

/Finally,
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Finally, the Group studled the measures to be adopted to ensure,
should the necessity arise, the'implementation.of decisions of the
International Court of Human Rights. A disoussion took place about the
choice of the United Nétions body to which the Convention would entrust
 this particularly delicate task. The Group had to choose between the
Security Council and the General Assembly. It decided in favour of the
latter, although 1t only has powers of recommendation, because of the
authority conferred on it by the Charter with regard to questions of
economic and social co-operation,

The Group also decided to emphasize in 1ts report the fact that cases
have hitherto been rare of States deliberately going against International
Judicial decisions or arbitral awards., It expressed the unanimous hope
that this might continue to be the case in the future.

In couclusdon, it should be mentioned that the Group, when attributing
juriediction to the new Court to settle disputes relating to human rights,
constantly bore in mind the terms of Article 95 of the Charter, which are
as follows:

"Nothing in the present Charter shall prevent Members of the

United Nations from entrusting the solution of their differences

'to other tribunals by virtue of agreements already in existence or

which may be concluded In the future."

2.‘ Proposei of the representative of Australia concerning an International
Court of Human Rights including a draft Statute of the proposed court are
set out fully in document E/CN,L/AC.1/27. The Secretary-General, because

of the length of this document, will furnish a copy of it together with
thevpresent document.

3. Proposal of the Govermnment of France and of the representative of
France (E/CN.4/82/Add.10, Article XXII):

"The Commission, after being duly authorized to do so by the

General Assembly of the United Nations in asccordance with Article 96,

paragraph 2, of the'Charter, may request advisory opinions of the

International Court of Juetice on legal questions arising within

the scope'of‘its activities,"

4.  Proposal of the representatives of China and the United States
(E/CN 4 /145)

"z (c¢) States may in any event have such recourse to the
International Court of Justice as ls provided in the Charter
of the United Nations and the Statute of the Court;

(d) Any State charged with a violation of the Covenant or
the Committee referred to in paragraph (b) may request the

/Economic
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Economic and Social Councll to secure an Adv1uory Opinion.
from the International Court of Justice, as provided in
the Charter of the United Natlons and the Statute of the
Court, on any legal question involved....
4, It is not necssecary to create an Intermational Court of
Hhman.Rights or a special chamber of the International
Court of Justlce at least until some experience has been
' gained of the operation of the Covenant and of the
implementation machinery described above."
5 Proposal of the representatives of the United Kingdom and the United
States (E/CN.4/27h): |
"Nothing in this Article shall preclude reference of the matter
to the International Court of Justice if the States referred to .in
paragraph 1 so agree.”
6.  Proposal of the representative of Chile (E/CN../288, paragraph 4):
"If 1t (the proposed Commission) falled to do so (promote &
‘settlement by conciliation), it would submit the question to the
International Court of Justice or...s."
B. Comments on the rqport of the Working Group on Implementatlon'
(a) Brazil (E/CN.4/85, page 102): '
”Recogn;tion of the right to recourse to an international trlbunal

is a désirable objective. The controversy appears to be only as to
‘whether a new tribunal is to be created or the services of the present
International Court of Justice adapted to the new objective. It is
questioned also if the International Court of Justice should give
compulsory decisions or merely advisory opinions.

The Brazilian Government favours a broadening of the
jurisdiCtion of. the Court through a Convention whereby States would
recognize the compulsory nature of such jurisdiction, In this way,
additional expenditure and other iInconveniences would be avoided.

At least, during the initial stages, while the agenda of the Court
does not yet absorb the full time of 1ts members and until the cases
dealing with Human Rights assume a considerable volume, the creation
of a new tribunal appears to be avoldeble.'

(1) Egypt_(E/CN.h/BS, pege 103):

"The Royal Government considers that it would be. premature to
sét up an’internatipnal court of justice responsible for settling -
disputes relating to human rights. Nevertheless, it is prepared to

reconsider this question as soon as the system of petitions is in

foperation,
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operation, but on grounds of economy .it wonld suggest that, if
the‘principlé of setting up a court is adopted, it chould be
left to the present International Court at The Hague to deal
with these questions."

(¢} India (E/CH,4/82/nda.7, page 3):

"While Go#ernmentAof India have no objection to establiskment
of an International Ccurt of Human Rights they consider that we
neea not set up such Court in hurry. We should first try the
machinery of Standing Committee wifh regional committees and watch
the results,"

(d) Netherlands (E/CN.L/85, page 99):

| "It will be essential to entrust soms organ with jurisdiction
in the case of diéputes elther between States or between States
and individuals. With regard to the.question as to whether it
would be wise to create an International Court of Human Rights, as
proposed By alsméll majority of the Working Group, or whether

the Court should be the Internmational Court of Justice, the
Netherlands Government would prefer the second alternafivé. The
questions as to whether the International Court should instltute

a speciallchémbér for Human Rights or whether these cases should be
dealt with by the full Court, can be put off until the discussions
have reached a more advanced étage,

There is, howevér, one great difficulty to be overcome before
the International‘Court of Justice could be entrusted with the
task of jJurisdiction in the field of human rights.  Article 3k,
paragraph one, of the Statute of the Court resds: 'Only States
may be parties in cases before the Court'. Now with regard to
humen rights, the Jurisdictién that is wanted is a jurisdiction
to be invoked not only b& Stétes‘but also by individuals and groups
of individuals; therefore é'modification'of the Statute of the Court
would be indispénsable. As such a modification of the Statute will
require the ratification by two-thirds of the Members of the United
Nations, it does not seen probabie that such a modification of the
Statute'willlbe attained shortly. Therefore, 1t would seem necessary,
at least for the Ilmmediate fﬁture, to create a special Jjurisdiction
for the questions on humen rights....

Two other pqints appear to be important.

Flrst, it should be mede clear that the Court and the Commission
should also be competent when the question arises whether in a

/particular
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particular case the Qafenuarding clauvse may be invoked. It may
be essential to pestrict the use ©fithls clause, as a too frequent
use would weaken the vaelus of the whole Covenant.

Secondly, it should be laid down explicitly that if the
Court, or the Commission has pronounced its findings in one
perticular case, the State concerned - and if possible all the
Parties to the Covenant - will be bound to act in conformity with
these findiﬁgs in similar cases. Article 59 of the Statute of the
International Court says first the contrary: 'The decision of the
Court has no binding force except between the parties and in
respect of that particular‘case'. Therefore, if the International
Court will be entrusted with jurisdiction in matters of human
rights, this article should equally be modified.”

(e) New. Zealand (¥/CN,s/82/Ad4.12):

"The New Zealand Govermment are fully epprecilative of the
force of the arguments which led the Working Group on implementation
to reach the conclusion that an international court should be
empowered to constltute the final guarantor of humen rights, They
are not yet convinced, however, of either the adviéability of or
necessity for a new and speclal court of human rights. They are
concerned that steps should be taken to ensure the full and effective
implementation of the provisions of the proposed Covenant on Human
Rights and will accordingly give.careful consideration to the views
of other governments on the varilous measures of lmplementation,
including the question of the suggested new international court.

At this stage they desire only . .to observe thet:

(2) The jurisdiction of the International Court of Justice

1s sufficiently wide to cover questions of humen rights

arising either under the Charter of the United Nations or

under the proposed Covenant on Humen Rights, when 1t comes
into force (Article 35(1) of the Statute of the International

Court of Justice).

(b) A large number of states has already accepted the

compulsory jurisdiction, in relation to other states accepbing

the same obligation, of the International Court of Justice.

(¢) Various organs of the United Nations have the"right to

seek the advisory opinions of the Court under Article 65 of

1ts Statute,

/(d) The
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(d) The International Court of Justlce has power to form

one or more chambers for deqi;ng with particuler categories

of cases (Article 26 of the Statute) .

(e) The decision of an international court, whether the

Intérnational Court of Justice or the suggested court of

human rights, can never in itself amount to enforcement,

but, ds recorded by the Working Group on implementation,

'cases have hitherto been rare of states deliberately

going against international judicial decisions or arbitral

avards' (E/600, page 63).

() Uhder Article 9h of the Charter, 'every member of the

United Nations undertakes to comply with the decision of

the International Court of Justice in any case to which it

1s a party, If any party to a case fails to perfofm the

obligations incumbent on it under é Judgment fendered’by

the Court, the other party may have recourse to the Security

Council, which may, if it deems necessary, make recommendations

or decide upon measures to ve taken to give effect to the

Judgment®.

In these clrcumstances, the New Zealand Government suggests
that provision might be made that any state which has acceded to the
Ccvenant could bring before the Internationél Court of Justice a
case concerningithe alleged breach of the terms of the Covenant by
a party thereto, This, coupled with the right of the appropriate
organs of the United Nations to request advisory opinions from the
Court, would, it is suggested, provide the means for obtalning
Judicial decisions on questlons of human rights in those cases
vhere such a decision was called for. It is assumed that, whatever
the pr@éedure finally adopted, reference 4o an internatibnal court
would geherally occur only after consideration of the matter in
Quéstion under the procedure for petitions outlilned earlier,

The New Zealand Govefnment advance these comments on the
question of an international tribunal in the hope that they wlll
assist in clarifying a problem of great importance and complexity.

- They reserve the right to consider the matter further on receipt
of information on the views of other governments and the result
of the further consideration of the matter by the Human Rights
Commission,"

JPART IV



A,
1.

E/CN. b /292
Page 21

PART IV
PROPOSALS CONCERINING GENERAL PROVISIONS

Chapter 6, Proposals relating to the guestion of the right of the

‘Secretary-General of the United Netions to request information

from Governments of States parties to the Convention

Proposals
Proposal in Article 3 of the draft Covenant (Geneva text), which

the Drafting Committee decided not to consider until the articles on
implementation had been drafted (E/600, page 25):

"On a receipt of a request to this effect from the
Secretary-General of the United Nations made under the authority
of a resclution of the Qeneral Assembly, the Government of any
party to this Covenant shall supply an explanation as to the
mamner in which the law of that State glves effect to any of the

provialons of this Covenant,”

Comments of Governmsnts on Article 3 of the draft Covenant of

the report of the second session of the Commission on Human Rights,
(a) Brazil (E/CN.4/85, page 58): '

"In the recess between two sessions of the Assemdly, the request

could be made under authority of a resolution of the Economic and
Social Council.”

(b) Netherlands (E/CN.4/85, page 98):

“4es.attention may be drawn first of all to Article 3 of the
Covenant providing that each Party shall bind itéelf to supply
an explanation as to the manmer in which its law gives effect to
any of the provisions of the Covenant. It might be advisable to
elaborate this rule, as one of the first stages of the procedure
of Implementation, when this matter will be considered more in
detail,"”

(¢c) United Kingdom (E/cN.u-/ss, ‘page 538):

"It is suggested that the last two lines should be redrafted as
follows:

'Supply an explanation certified by the highest legal

authorities of the state concerned as to the manner in

which the laweces’
The Inclusion of this sentence would provide an additional safeguard
in ensuring that the information supblied is accurate and reliable."

/(a) Proposals
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{(a) Proposals concernlng t&a ques+1on of a. clan=e referring to the .
authority and powers of the organs of the United Nations under
the Charter.*

A, Proposals

1. Proposals of the Working Group on Impiémentation (B/600, pages 39-40):

"(l). In the firét plece the Group Wished the report to contain
a reference to the righ* of discussion and excent as provided in
Article 12, the right to meke vecormendations vested in the General
Assembly under Article 10 of the Charter....
The Group....laid special stress on the right of the
General Asseﬁbly to nake recommendations to the members of the
United Nations. | | »

(2) The Group v01ced a simllar desire in reaard to the whole
of the preroratlves gfanted to the Economic and Social Council in |
various perts of the Charter, particularly in Article G2,

Under this Article the Fconomic and Social Council @ay,
in respect of human rights as of all other matters falling within

its éompatencs, (a) make or initiate studies and reports (paregraph 1);

and {b) make recommsndations (paragraphs 1 and 2 combined): (c) prepare

draft Conventions for submission to the General Assembly (paragraph 3);
and {d) call, in accordance with the rules prescribed by the United

Nations, International conferences (paragraph M).

* The Secretary-General does not express an opinion on the controversial
question of the extent to which the Charter provisions concerning human
rights impose legal obligations on Member States. He wishes, however,
respectfully to draw attention to the following resolutions of the
General Agsembly and of the Economic and Social Council:

General Agsembly: Resolution L4 {I) and Resolution of 14 May 1949 °
" (Treatment of" people of Indian crigin in the Unilon-of South Africa);
Resolution 103 (I) (Persecutions and dlscriminatlon) Resolution of
25 April 1949 (Violation by the Union of Soviet Socialist Republics
of Fundamental Human Rights, Traditional Diplomatic Practices and
other princinles of the Charter); Regolution of 30 April 1949 (the
question of the observance of human rights in Bulgaria and Hungary
including guestions of religious and civil liberties with special
“reference to trials of church dignitaries).

Economic and Social Council: Resolution 194 (VIII) (Infringement of
Trade Union Rights); Resolution 195 (VIII) (Survey of Forced Labour
and Measures for its abolition); Part B of resolution 214 (VIII)

(Obse§vance of Fundamental human rights Iin Palestine end some other
areas) .

/The Group
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The Group noted with keen interest that the right to
make recommendations granted to the Council under paragraphs 1
and 2 combined is mentioned specifically in paragraph 2 with
reference to 'respect for, and observance of, humen rights and
fundamental freedoms for all', In the view of the Group this
reference can only be construed as a recognition, in the Charter,
of the vital importance of human rights.

The Group also noted thet under paragraph 1 df the same
Article the Economic and Social Council has the right to make
recommendations (in general) to the General Assembly, the Members
of the United Natlons and the speclalized agencies concerned.

Like thé General Assembly, the Council is therefore entitled to
approach the Members directlyeses,

ﬁ(a) The Group was unanimously of the opinion that the
‘vEcbnomic and Social Council, whilst still retaining the whole of
its_pferogatives and therefore its right to make recommendations
with respeoﬁ to human rights, should also delegate this latter
right to the Commission on Human Rights. It therefore proposes
that the Commission should, during its present session, request
the formal delegation of this right in the Report which it is to
submit to the Council.,

‘ The Group made a very thorough study of the question
of the delegation of powefs, and stressed throughout that in its
view such delegation should net have the effect of investing ﬁhe
Commission on Human Rights with an exclusive authority not provided
for in the Charter; the Commission on Human Rights should havé
joint authority with the Council, The Working Group belleves that
the dtlegation of powers requested might‘be granted without
Implying the amendment and, a fortiori, the revision of the Charter,
The Commission on Human Rights is in fact one of the organs of the
Economic and Social Council and there apﬁears to be no juridical
objection to such a delegation of powers, particﬁlarly,‘it must
be repeated, since it would not be exclusive in character.

There are, on the other hand, weighfy practical arguments
in its favour. The Zconomic end Social Council is known to be
overburdened with functions, so overburdened, indeed, that it

cannot always carr& out with desirable efficiency the many and varied
 tasks imposed on it. In contrast the Commission on Human Rights
is d‘specialized organ with clear-cut purposes., Hence it would
appear to be better qualified than the Council to deal with human

[rights and,
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rights and, in particular, to discharge the function, always a

~delicate one, of elaborating recommendations. The Working Group

feels it should add that the members of the Commission are chosen
precisely for theilr versonal gualifications in the field of human
rights,

The Working Group hopes that, should the Commission accept
its'argumsnts, the Economic and Social Council will devote &
comprehensive study to this problem.

(4) The Working Group considers that in any case the
Commission on Euman Rights undoubtedly has the power to submit
immed iately draft recommendations on human rights to the Economic
and Social Council. It requests the Cormissilon, if necessary,
to avafl itself of this right....

Tt should Zere be made clear that the provisions advocated
by the Group in respect of petitions of course leave intact the
authority which‘already belongs to the Security Council and the
Trusteeship Counsil in their particular flelds. Similerly, the
Security Council remains the competent body to decide the action
to be taken as the result of violations of Human Rights when
they glve rise, within the weaning of the’Chartar, to situations
or disputes éffecting the maintenance of International peace
and security,” ‘

Proposéls of the Government of France and of the representative

of France (E/CIN.:/82/A34.10).

"Article XXXVI (new)
The present Covenant shall not affect the opesration of organizetions

established by the Economic and Social Council wilthin the sphere of its
Jurisdiction,”

B.

Comments on the report of the working group on implementation,
(a) Brazil (E/CN,4/85, page 102):
"The Brazilian Government 1s in accord with the conclusions

arrived at in regerd to this suggeéﬁion."

/() Egypt
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(b) Egypt (B/cN.L/85, page log),

1y ., : .
The Royal Govermment has no obdbction to accopting the solution

of the first important questiy, yaiged by the Working Group on

namely the e8tuu339mment of the right of the General
Agsembly and other organs of $ho United Netions
A Ed

Implementation,

inc ludlng possibly

the Commission on Human Rlphtﬂ to discuss and make recommsndatlons

in regard to viclationa of thQ Conventione

That nght s actually VQsted in the General Assembly and the

1Y W the Charter fof, Articles 10, 13 and
62) and there would be no OOJQct~

Economic and Social Counc

on to giving the same right to the
Commiosion on Human Rights al&

(c) India (E/CN.4/82/Add.7, Bage 3):
"We agroe with conclusion of wofking group on imp
(d)  Netherlands (u/CN.4/85, Dage 93):

R e s & .

lementationses”

" o S
As regerds the suggestion that some organ of the Unlted Nations should

have the.right to dlscuss, and make rooommendations in regard to violations

of the Covenant, the GovernueNy gy, est thet some organ showld cxercise

gonerel aupervision on the WE} 5. uyioh tho Partles apply the Human Rights

1aid down in the Covemant, Thy qovorpment shere the opinion of the

Working Group that in view of the fact of the Economic and Social Council

being overburdened with functl, g it yould be preferable to have another

organ entrusted with this tash, yn, commission on Human Rights would seem
to be the body best gqualified ¢ ~ 1,111 these functions.”
(e) New Zealand - E/CNau/Og/Aqd 12, page 6):

"The New Zealand Government dhaw dttention to the fact, noted in the

Commissionfs Report, that the gy.pion of the United Nations, an

 international treaty of UndUoNg;oneq gtatus, contains numerous references

to human rights, including 8Oy, ©.ge the statement of purposes in

Article 1, which call for poSiy. . sction on the nart of the Organization

for their promotion and ObSOrVnse, Moreover, the Gensral Assembly and

the Economic and Soclal Councly gieaply possess certain powers and

responsibllitics with referoity 4o puyman rights and fundamental freedoms,

0uge in Articles 10 and 62 (2) p 1o onarter.

/"In the absenco
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"In the absence of definition of the different rights and freedoms
and clarification of procedures, questions mey‘arise both as to the
proper definition of the terme "human rights" and "fundamental
freedoms" aﬁd:as to the scope of the competence of differeht organs,
particularly in relation to the provisions of Article 2(7) of the
Charter. The full exsrcise of the powers and responsibilities of

the different orgens of the United Netions in relation to human
‘rights and fundeamental freedoms and to their promotion and observance
will be facilitéted therefore by the adoption‘and entry into forée

of a comprehensive covenant and thes establishment of such

procedures as may be deemed necessary.

“The Working Group on implementetion has suggested that the Economic
and Social Council should give the Human Rights Commission an equal
right to that which the Council itself possesses to make recommendaiions.
The New Zealand Government would observe that any suggestion that

g functional commission should be granted powers of recommendation
direct to state members of the United Nations; and the other:

powers implicit in the proposals of the Working Group, would raise
general guestions of organization roquiring careful consideration by
the Council in reletion not only to activitles in the field of
human rights, tut also to the whole scope of the economic and

social responsibility of the Council. The New Zealand Government
would suggest that, until human rights arnd fundamental freedoms

have been further defined and the procedures fbr implementation
further considered, it would not be advisable to effect the delegation
of powers proposed by the Working Group on implementation.”

(b) Proposal concerning the question of & clause defining the status, if

any, of non-Member States under the instrument

A. Proposals¥
1. Proposal in Article 23 of the draft Covenant as drawn up by the
Drafting Committee (E/800):

* The Commission may wish to take note of a memorandum (E/CN.4/92)
submitted by the Secretary-General relating to petitions concerning
the violation of provisions concerning humen rights contained,
or to be inserted, 1n Tresties other than the International
Covenant on Human Rights.

/"This Covenant



()

(a)

i,
1,

B/CN b4/ 292
Page 27

"This Covenant shall be open fof accession to every State Member of the
United Nations or party to the Statute of the International Court of
Justice and to every other State which the General Assembly of the

United Nations shall, by resolublon, declare to be eligible.,."

Proposal concerning the questioft of & clause permitting notification,
either at the time of ratification or subsequently, by a State which 1s a
party whether 1t adheres to the whole ‘instrument or to certain parts
thereof, and in the latter case enumerating the parts to which adherence is

made,

There have been no proposals op thls question#
Proposal concerniné the questiol of a clause pérmitting adherence by a
State to the instrument:
(1) in respect either of all vhe rights enumerated in the Covenant or
of certain specified righyS therein;
(ii) in respect of any rights wiich may form the subject-matter of sEecigl
conventions in future,

There have been no proposals op this question,
Proposal concernin& the %Bgstiqn Of a clause defining the status under the
instrument of dependent and nowz8elf-governing territories

Proposals
Proposal in Article 25 of the graft Covenant as submitted by the

Drafting Camittee (E/800):

"(The Drafting Committes voted in favour of the first éf the following
texts),

A State party to this Covehent may at the same time of its accession
thereto or at aﬁy time thereafver by notification addressed to the
Secretary-General of the United Nations declare that this Covenant shall
extend to any of the territorigs® for the international relations of which
it 1s responsible, and the Covgnant shall extend to the territories named
in the notification as from thy thirtieth day after the date of recelpt by

the Secretary-General of the Uplted Nations of the notification, The

Contracting States undertake, with respect to those territorles on behalf
of which they do not accede to this Covenant at the time of their accession,
to seek the consent at the earllest possible moment of the Goverrments

of such territories and to accgde forthwith on behalf of and in respect

of each such territory, if and vhen lts consent has been obtained,

A —————

* The Commission may wish to note the suggestions of the refresentative of

Demmark relating to the draft Covenant in document E/CN.h

186,

[Text
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(£)

Text Proposcd by the Representative of the Soviet Unilon

~ The conditions of the present Covenant shall extend or be
applicable both to the metropolitan territory which is signatory to
the present Covenant, as well as to all the other territories
(non-self-governing, trust, and colonial territories) which are being
administered or, governed by the metropolitan power in guestion,”
Proposal concerning the guestion of a clauge concerning the machinery
already established in the field of particular human rights by such
instruments as the Convention on the Prevention and Punishment of the
Crime of Genocide, conventions in the field of Freedom of Information
and of the Press, and conventions under the Constitution of the

International labour Organlsation.

There have been no proposale on this gucstiona
The attention of the Commission is however drawn to the following

trovislons:

(a) Articles IV, V, VI, VII and IX of the Convention on the
Prevention and Punishment of the Crime' of Genocide and to Part B of

resolution 260 (III) of the General Assembly relating to the Study by

the International Law Commission of:the question 6f an internmational
criminal jJurisdictiom.

(b) Articles IX, Xy XI and XV of the Convention on the International
Irensmission of News and the Right of Corrcctione.

(c) Document E/1355 which contains an account’ of the existing machinery
of implementation under the‘constitution of the International Labour

-Organigation and the proposed internmational machinery for safeguarding

freedom of assoclation under the Froedom of Associatlon and Protection
of the Right to Organizc Convention, 1948,



