United Nations NationsUnies
UNRESTRICTED
ECONOMIC CONSEIL E/GAYAL65
AND ECONOMIQUE rana: enaisH
SOCIAL COTNCEL ET SOCIAL

QOMM SSI ON ON HUVAN RI GHTS
Fifth session

REPORT BY THE SECRETARY- GENERAL ON THE PRESENT
S| TUATI ON W TH REGARD TO GOMMUN CATI ONS
CONCERN NG HUVAN RI GHTS

TABLE CF CONTENTS

Par agr aph
l. Introduction® =~ = . e o . . . . . . 1to4
. D fferent categories of communications com ng under
the term " Comruni cations concerning human ri ghts". 5to6
I, Statenent approved in resolution 75(V) that "the
Comm ssi on recogni zes that it has no power to take
any action in regard to any conplaints concerning
huran ri ghts ., ' Tto, 13
IV. Paragraphs (a), (t> and (c) of resolution 75(V) . .. 14
A Communi cations dealing with principles =~ =~ = 15 to 18
B. Communi cations containing conplaints . ... ... 19to 24
Y. Paragraph (c) of resolution 75(V) o .25
Vi . Paragraph (e) of resolution 75%(v) . . = 261to 29
VI, The concl udi ng paragraph of resolution 75(V). . . .. 30
VI, Several minor problens arising fromthe application of
resol ution 75(V) . . . . . 31to 36

ANNEX A - Resolution 75(V) as anmended by resolution 116 A(V)
Text of resolution 116 A(VI) o _
ANNEX B - List of topics for consideration by the Comm ssion.

/1. I NTRCDUCTI CN



E/ ON 4/ 165
Page 2

[, 1 NTRCDUCTI CN

1. At its first session, the Commi ssion on Human R ghts nade certain
decisions with regard to the handling of communi cations concerni ng human
rights which are recorded in Chapter Y, paragraphs 21, 22 aid 23 of

the report of the first session of the Coomission*. n the basis of the
Commi ssion's recommendations the rules for the handling of comunications
were laid down in the resolution of the Economc and Social Council 75(V)
and later anended by resolution 16 A(VI) pursuant to recommendati ons nade
by the Comnmssion at its second session*-"-. The text of resolution 74"V)
as amended will be found in Annex A of this report.

2. The systemhas now been in operation for over tw years. The
Secretary-General therefore respectfully submts to the Commi ssion on
Human Rights this report on his experience in its application and on its
reception by the general public and by expert opinion. He also submts
for consideration -by the Commssion certain tentative suggestions concerning
changes to be recommended in the systemat present in force.

3. The Secretary-General submits this report in spite of the fact that
it is the intention of the Commission to conplete in the near future the
draft Covenant and Measures of |nplenentation which may include detail ed
provi sions concerning the handling of petitions addressed to the

United Nations (See General Assenbly resolution 217(111) B and Counci |
resol ution 191 (M I1)), because a considerable tine nmay el apse before the
Covenant and Measures of |Inplenmentation cone into practical effect and

it may appear appropriate to introduce certain reforns in the procedure
at the earliest opportunity.

k It may be noted in this connexion that in the report of the working
group on inplementation set up at the second session of the Comm ssion on
Human R ghts, which is nowbefore the Comm ssion, the opinion is expressed
that if some new systemof handling petitions were established as a result
of the adoption of a Covenant and Measures of Inplenentation "it would be
limted in geographical scope to States that had ratified the Convention
setting it up and in consequence to associations, individuals or groups
belonging to these States. Relating as it does to contractual obligations,

* Docunent E/259; Oficial Records of the Economc and Soci al Council:
second year, fourth session, Supplenent No. 3.

-* E/60Q Oficial Records of the Econonmic and Social Council: third
year, sixth session. Supplenent No. 3> chapter Yl, paragraph 30.

/the new
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the new systemwoul d, by definition, only be binding on the parties to the
Convention"*., The group was of the opinion that communi cations concerning
other countries would continue to be dealt with under the terns of the
exi sting resol ution 75(V).

1. DI FFERENT CATEGCR ES CF GOMMUN CATI ONS GOM NG UNDER

THE TERM " COMWUN CATI ONS CONCERNI NG HUVAN RI GHTS!

5. In conpiling the confidential lists of communications presented to the
Comm ssi on at each sessi on under resol ution 75(V), the Secretary-CGeneral
has interpreted "comunications concerning human rights" in the w dest
possible terns and has included all communications having any bearing on
human ri ghts.

The communi cations which are at present handled in application of the
procedure established by resolution 75Vv"') are therefore of a varied nature:
(a) Sone of the Communications deal with general principles, or
contai n suggestions of a general nature, particularly in connexion

with the work of the Comm ssion on Human Ri ghts.
(b) Qhers allege violations of human rights and seek redress for
t hem
(c) The Wnhited Nations al so receives, however, many communi cati ons,
the connexi on of which with "hunan rights" is nore renote, e.g.,
letters witten by private persons in difficulties, who believe
that the United Nations is a supreme authority which can grant
assistance in their personal and famly affairs. Such communicati ons,
for exanple, claimthe intervention of the United Nations in obtaining
conpensation fromrel ati ves who, they allege, have deprived them of
their rights or seek redress agai nst decisions of judicial and
other authorities in civil proceedings etc. In such cases, the
provi sions of resolution 75 (V) which were neant to apply to the
categories (a) and (b) are not appropriate.
6. The Comm ssion nmay therefore wish to express its opinion as to
whet her the term "communications concerning human rights" shoul d continue
to be interpreted as widely as is being done at present. If the Comm ssion
decides to recommend a restrictive interpretation of the term"commnication
concerning human rights" so as not to inoxude letters frompersons asking
for assistance in their personal and famly affairs, then the Comm ssion
may wi sh to recomrend special provisions for dealing wth such
communi cations which are only renotely connected with human rights. It may

-t Paragraph 36 of Annex C part | of the report of the second session of the
Commi ssion on Human R ghts - E/600; Oficial Records of the Econom c and
Social Council; third year, sixth session, Supplenment No. 1, Annex C
part 1, paragraph 36, page k2.
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then either wish to instruct the Secretary-General sinply to acknow edge
the receipt of such letters, or to instruct himto give advice to the
witers as to the authoritjr to which they night apply or to give any other
advi ce whi ch he can give under the circunstances, w thout either involving
the Secretariat in responsibilities or unduly increasing the workload of
the appropriate Secretariat service

I11. THE STATEMENT APPROVED | N RESCLUTICN 75(V) THAT "THE

OCOW SSI ON RECOGN ZES THAT | T HAS NO PONER TO TAKE ANY

ACTI ON | N REGARD TO ANY GMPLALTTif ..G3TGRTIKG HMN T R GHTS'
7. The Conmi ssion nmay wi sh to reviewthe statenent approved by
resol ution 75(V) of the Council that the Comm ssion recognizes that it
has no power to take any action with regard to any conplaints concerning
human rights in the light of recent devel opnents within the United Nations
particularly the adoption by the General Assenbly of the Universal
Decl aration of Human R ghts.

It is-submtted that the statenent referred to is a restrictive
interpretation of the terns of reference of the Conm ssion on Human R ghts
which are contained in resolution 51> adopted at the first session of the
Econom ¢ and Social Council and amended by resolution 92 adopted at the
second session. The terns of reference of the Conm ssion are as foll ows:

1. The Econom ¢ and Soci al Council, being charged under the

Charter with the responsibility of promoting universal respect

for, and observance of, human rights and fundamental freedons

for all without distinction as to race, sex, |anguage or religion

and requiring advice and assistance to enable it to discharge

this responsibility,

ESTABLI SHES A COW SSI ON ON HUVAN RI GHTS,
2. The work of the Comm ssion shall be directed towards submtting
proposal s, recommendations and reports to the GCouncil regarding:
(a) an international bill of rights;
(b) international declarations or conventions on civil liberties,
the status of wonen, freedomof information and simlar matters;
(c) the protection of mnorities;
(d) the prevention of discrimnation on grounds of race, sex,
| anguage or religion;
(e) any other matter concerning human rights not covered by
Itens (a), (b), (c) and (d).

3. The Comm ssion shall make studies and recommendati ons and provide

information and other services at the request of the Econonic and

Soci al Counci | .

h. The Commission nmay propose to the Council any changes in its terns

of reference.
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Inthe light of resolution 75(V) it is clear that the Council, while
charging the Commssion with the task of giving advice and assi stance to the
Council to enable it to discharge its responsibility of promoting universal
respect for and observance of human rights and submtting proposals,
reconmendations and reports to the Council regarding "any other matter
concerning human rights"; did not delegate to the Conmssion the right to
take any action in regard to any conplaint concerning hunman rights.

8. Wil e under the terns of reference as restricted by resol ution 75(V),
the Comm ssion on Human Ei ghts has no power to take "any action” except,
of course, the action contenplated inresolution 7/A"V) itself, certain
devel opnents indicated bel ow, najr justify a reconsideration of the
situation and a discussion of the question whether the Comm ssion on Hurman
E ghts should not request the Econom c and Social GCouncil to anmend

resol ution 75(V) °° that the Conm ssion on Human E ghts woul d have the
right to take certain appropriately defined action in certain cases which
woul d al so be defined as clearly as possi bl e.

9. e of the reasons which are respectfully brought to the attention

of the Coomission inthis regard is the fact that the blank statement in
the Council resolution and, according to the Council resolution, also in
letters by which the Secretary-General is requested to acknow edge

communi cations, that the Commi ssion on Human E ghts has no power to take
any action with regard to any conpl aints concerni ng hurman rights, is bound
to lower the prestige and authority not only of the Comm ssion on Human

E ghts but of the United Nations in the opinion of the general public.
This statenment, though technically correct as far as the present jurisdiction
of the Comm ssion on Human Eights is concerned as distinguished fromthe
jurisdiction of the Econom c and Social Council, of the Trusteeship Council
and of the General Assenbly, creates in the recipient of the Secretary-
CGeneral's reply the inpression that the Uhited Nations as an organi zati on

inforns "himthat it has no power to take any action. This irritates the
general public and brings disappointrment and disillusionnment to thousands
of persons all over the world who, through the publicity activities of
other organs of the United Nations, including the General Assenbly itself
(resolution 217(111) D concerning the publicity to be given to the

Uni versal Declaration of Human Ei ghts) have been led to believe that

one of the purposes of the Lhited Nations is the achi evenent of
co-operation in pronoting and encouragi ng of universal respect for hunman
rights and fundanental freedons.

10. It is a fact noreover that alleged violations of human rights have
often been taken up by the General Assenbly, by the Econom c and Soci al
/ Counci |
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Council and by the Trusteeship Council. Reference is made to the action
taken by the General Assenbly in the follow ng cases: Treatnent of
1/ 2/
Indians in South Africa-' ; persecution and discrimnation— ; the alleged

violation by the Union of Soviet Socialist Republics of fundanental hunan
rights, traditional diplonatic practices and other principles of the
Charter™ ; the question of the observance of human rights in Bul garia and

Hungary including questions of religious and civil liberties wth special

reference to trials of church di gnitaries—l.
Attention is further drawn to action taken by the Econonic and
5/

Soci al Gouncil on the allegations of infringenments of trade union rights—,
concerning the proposals for a survey of forced |abour and neasures for its
abolition-' , and the observance of fundarmental human rights in Pal estine

and sone other ar eas7—{, and to the resolutions of the Trusteeshi p Gounci l

o/
inthe cases of discrimnation inthe trust territories of Ruandi - Urundi —

and Tanganyi kag/, etc.

It is true that in some of the above-nentioned cases which were before
the General Assenbly some other elenent in addition to the alleged
violation of Charter provisions was involved, e.g., in the case of the
treatment of Indians in the Union'd South Africa, arguments based on
agreerent s concl uded, between the Indian and South African Governnents; in
the case of trials of religious | eaders, the peace treaties w th Hungary
and Bul garia; in other cases, action taken by the General Assenbly and
by the Econom c and Social Council and by the Trusteeship Council was based
solely on the provisions of the United Nations Charter; and in all these
cases either recommendati ons of a general nature or recomrendations addressed
to Menber Governnents have been made by organs of the United Rations.

11. Under rules 10 (3) of the rules of procedure of the Econom c and
Soci al Council the provisional agenda of each regular session of the
Council includes all itens proposed by, inter aia,, non-governmnental
organi zations with consultative status in Category A Under this rule,
non- gover nnental organi zations in Category A suggested to recent sessions

1/ Resol ution kk (i).

2/ Resol ution 103 (i).

3/ Resol ution adopted by the General Assembly on 25 April 197+9.

K Resol uti on proposed by the Ad Hoc Commttee (docunent A/ AC 24/5l/Corr. 1)

5/ Resolution I$k(VII1).

6/ Resol ution 195(M I 1).

71 Part B of resolution 21 4(1H).

8/ Resol uti on adopted by the Trusteeship Council on Ik March 194-9 ( T/ 280).

9/ Resol ution adopted by the Trusteeship Council on 23 March 1979 (T/295).
/of the
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of the Econom c¢ and Social Council the inclusion on the agenda of itens
which were, in effect, examnations of alleged violations of human rights
interritories of certain Menber and non- Menber States. Exanples of such
itens inscribed in the agenda of the Economc and Social Council on the
request of non-governnental organizations were Itens 3 (Survey of forced

| abour and neasures for its abolition) and ik (Infringement of trade union
rights) of the agenda of the eighth session of the Economc and Soci al
Council, which were already referred to above under (10). |In the course of.
the exanination of these itens, to which the Council devoted a very
considerable part of its time, the Council listened both to statenents

by the Governnents referred to and to statenents of the non-governrent al
organi zations concerned. As far as States Menbers of the Uhited Nations
not represented on the Council were concerned, Article 69 of the Charter
was applied in the case of the alleged violation of trade union rights.
(Under Article 69, the Council nust invite any Menber of the Uhited Nations
to participate, without vote, inits deliberations on any matter of
particular concern to that nenber.) Wile therefore non-governnental
organi zations of Category A have the right to seize the Econom c and

Soci al Council of conplaints alleging the violation of human rights, the
Commi ssi on on Human B ghts which is a body consisting of government
representatives of Menber States has "no power to take any action".

12. The attention of the Commission is drawn to the criticismof

resol ution 75(V) "which has been advanced by a recogni zed scholar in the

field of international |aw, Professor H Lauterpacht (see: Professor

E. Lauterpacht "The International Protection of Hunman E ghts", Académ e

de Droit International, Extrait du Eeceuil des Cours, 19727J Prelininary

Eeport to the International Law Commission submtted by Professor

H Laut erpacht, docunent E/ CNA/ 89, paragraphs 17 to 30; Eeport on

"Human Ei ghts, the Charter of the Uhited Rations and the International

Bill of the Eights of Man" by the same author subnitted to the International

Law Associ ati on, Brussels Conference, 1978; statenents nade in the

proceedi ngs of the International Law Association Brussels Conference and

resol ution adopted by the Brussels Conference, 1978).

13. For all these reasons the Comm ssion on Human E ghts nmay wish to

exam ne the possibility of recomrending to the Economc and Social Council

that resolution 75(V) be anended and that the Comm ssion be given the

right to report to the Econonic and Social Council and to make recommendati ons

to it on matters which have been brought to the Commission's notice in

the course of its examnation of communi cations concerning human rights.
Fromthis it would followthat the Commi ssion on Hunman E ghts woul d,

under its general terns of reference quoted above, have the right to

/ subm t
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submt "proposals, recommendations and reports to the Council" regarding
"any (other) nmatter concerning human rights" including matters brought to
its attention through comruni cati ons. The Comm ssion on Human Ei ghts may
wi sh to recormend to the Econom c and Social Council in this'connexion the
adoption of nore detailed provisions concerning the exercise of this
right, and in particular that in cases affecting very great nunbers of
persons or having international repercussions, the Commi ssion be requested
to exam ne the comuni cation and the reply which night have been given by
the Governnent concerned under paragraph (e) of resolution 75(V) 2nd
resolution 192(M11) and to subnit to the Econonic and Social Council
a report on such communi cations concerning alleged violations of human
rights as in the opinion of the Comm ssion on Human E ghts nerit the
attention of the Council.
V. PARAGRAPHS (a), (b) AMD (c) OF RESCLUTION 75(V) AS AMVENDED

"(a) To conpile a confidential |ist of communications received

concerni ng hurman rights before each session of the Comm ssion on

Human Rights with a brief indication of the substance of each;

(b) To furnish this confidential list to the Commssion, in

private neeting, wthout divulging the identity of the authors

of the communi cations, except in those cases where the authors

state that they have already divulged or intend to divulge their

nanmes or that they have no objection to their names bei ng di vul ged;

(c) To enable the menbers of the Comm ssion, upon request, to

consult the originals of commnications dealing with the principles

invol ved in the pronotion of universal respect for and observance

of human rights."
L4. Resolution 75(V) distinguishes between comruni cations dealing with
the principles involved in the pronotion of universal respect for and
observance of human rights and those containing conplaints and requests
for action or assistance. In drawing up the confidential list of
communi cations for each session of the Conmission, the Secretary-General
has found that this distinction is observed without difficulty, as the
type of communications received fall clearly into one or another of
these two categories. He has noted also that a great nunber of
communi cations dealing with principles contain comrents on the International
Bill of Human Ri ghts.

I n Sub-Section A paragraphs 15 to 18, problens concerning
communi cations dealing with principles are discussed, while in Sub-Section B,
par agraphs 19-2”, certain observations are made on probl ens regardi ng
communi cati ons contai ni ng conpl ai nts.

Commmuni cat i ons
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A Communi cations dealing with principles

15. The Commission on Hurman E ghts may w sh to reconsider the question
whether it is necessary or useful that communications dealing with

princi pl es as distingui shed fromcomrnications containing conplaints,

be kept secret and be listed in a confidential list. |In the course

of the last years, a great nunber of communications was received from
organi zations and fromi ndividual s maki ng suggestions, offering useful
criticism and, in general, contributing to the work of the Comm ssion
on Human Eights and the Dvision of the Secretariat which services it.
These suggestions are often useful in thenselves. Sonetines, the
standing of the organization fromwhich they emanate or the authority

w el ded by the individual as a recogni zed expert in the field mght give
particular weight to a communication. It may in certain circunstances
be of great use for the Commssion to knowthat a certain proposal before
it is supported by a well-known organi zation or a renowned expert.
Moreover, the fact that a certain organization Ar a certain individual
has in a communication to the United Nations expressed a certain opinion,
mght be of interest to the public at |arge which follows assiduously the
work of the United Nations in the field of human rights. Since the
adoption of the Universal Declaration several comunications have been
recei ved, sone frominternati onal non-governmental organizations with
affiliated organi zations in rmany parts of the world, congratulating the
Cormm ssion on Human Eights and the United Nations on the work which has
been achieved. Under the terns of resolutions 7500 and 116 A(VI) these
communi cati ons should, strictly speaking, be treated as confidenti al

and the nanes of the authors, (even in the case of non-government al
organi zations, unless they have consultative status) should be divul ged
only in cases where the authors state that they have already divul ged or
intend to divulge their nanes or that they have no objection to their
names bei ng di vul ged.

16. For these reasons, the Comm ssion may w sh to consider the
possibility of having two lists of communications, one confidential as at
present but containing only conplaints and requests for action (Part Il of
the present |ist before the Comm ssion); the other non-confidential
contai ni ng, cQ'mnica.-tians dealing, -wth, the e¢crinGcles invol ved I n tfaa
pronotion of universal respect for and observance of human rights (Part |
of the present list before the Conm ssion).

If this suggestion were adopted, it would be possible to circulate
the non-confidential |ist of comunications which sunmarizes conmuni cations
dealing with general principles as an unrestricted docunent and naintain

/with regard
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with regard to this type of communi cations the provision of paragraph (c)
of resolution 75(7) which enables the nenbers of the Commi ssion, upon
request, to consult the originals of such communications.
17. An arrangerment on these lines woul d nake the rights of the Conmm ssion
on Hurman E ghts and of its nmenbers in this regard simlar to those which
have recently been stipulated for the Sub-Commi ssion on Freedom of
Information and of the Press by the Gouncil in resolution 197(7111), which
provides that: "The Sub- Comm ssion may recei ve communi cations fromany
legally constituted national or international press, information,
broadcasting or newsreel enterprise or association relating to the itens
enurrerated in paragraph (a) above with a viewto assisting it in the
formul ati on of general principles and proposals in the field of freedom
of information."
18. The Comm ssion nay al so wish to consider the possibility of
di vul ging the names of the authors of all communications dealing with
princi pl es.

B. Communi cations containi ng conpl aints

19. As far as communi cations containing conplaints are concerned, it is
suggested that the confidential character of the list in which a brief

i ndi cati on of each commnication is included should be maintained. The
Comm ssi on on Human E ghts nay, however, w sh to reconsider the existing
provi sions prohibiting the divul gence of the identity of the authors of
such communi cations. The prohibition to divulge the identity of the

aut hors of comunications was inserted in order to protect themfrompunitive
action which, nenbers of the Council feared, could be taken against them
by the authorities against whomthey conplained. The Secretary-General's
experience in applying resolution 75(V) has shown however that so radica
a protectionary measure is not necessary.

20. Wthout expressing an opinion on the question whether governnents

of States Menbers of the United Nations woul d indeed prosecute persons for
having petitioned the United nations for redress, the Secretary-Genera
can state that out of the many thousands of communi cations which coul d
have been nade the subject of crimnal prosecution or other punitive
action, it was only in one or tw cases that the conplaints were | odged

by persons residing within the territory of the country against the
authorities of which the conplaint was directed. In the overwhel mng
majority of cases, the persons conplaining were residing outside the
territory of the authorities agai nst whomviol ations of hunan rights were
all eged. The nunber of persons witing froma place where they would risk
crimnal prosecution or other punitive action is infinitesinal

/¥hen the rule
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Wien the rule prohibiting the divul gence of nanes was adopted it was
al so considered that the relatives of the person comunicating with the
United Nations mght he victimzed by the national authorities against
whomthe conplaint was |odged. Here again, the Secretary-Ceneral
Wi t hout . expressi ng an opi nion on the question whether this is a real
danger whi ch shoul d he guarded agai nst, suggests that in such a situation
the protection of the relatives should be borne in mnd by the person
communi cating with the United Nations; it is not a responsibility of the
United Nations.

21. The negligibl e nunber of possible cases where secrecy nay be required
does not justify the maintenance of rules under which the whol e procedure
is veiled by anonymty and the nmenbers of the Comm ssion on Human R ghts
are prevented fromarriving at an opinion on the seriousness or otherw se
of a certain allegation.

A change in the provision prohibiting the divul gence of the nane of
aut hors of communications is in the Secretary-General's opinion,
recomrendabl e in the framework of the present system It would appear to
be still nore appropriate if the Commi ssion shoul d deci de, as has been
suggest ed above, to request the Economc and Social Council to delete from
resolution 75(V) the approval of the statenent that the Comm ssion recogni zes
that it has no power to take any action in regard to any conpl aints
concerning human rights. |If the Comm ssion should request to be given the
right to report to the Economc and Social Council and to make
recommendations to it on cases which in the Conm ssion' s opinion nerit
such action, then the Conm ssion would certainly w sh to know the name
and address and if possible other particulars concerning the organization
or the individual who has submtted the communi cati on.

Having regard to the fact that the Economc and Social Council at its
sixth session, by resolution |16 A(M) has already nmade a certain inroad
into the principle of non-disclosure of names, the Comm ssion may therefore
wish to recoomend that the existing provisions be repeal ed insofar as
thgr prohibit the divul gence of names.

22. 1f, however, the Commission should be of the opinion that certain
protective neasures should be retained in order to protect witers and
their relatives, then the Comm ssion may wish to recommend a rule to

the effect that the Secretary-General be requested to state in his letter
of acknow edgenent to witers of communi cations containing conplaints,

inter alia, that a brief indication of the substance of their letter wll
be brought to the attention of the Conmm ssion on Human E ghts and that
their name and address wi |l be disclosed unless the witer within a certain

/ per iod
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period to be stated inforns the Secretary-General that he wi shes that

his nane should not be disclosed. It goes without saying that names woul d
not be disclosed in cases where the witer has already requested this in
his original communication. This procedure would appear to safeguard the
interests of those witers who, rightly or wongly, may feel that they are
in danger of crimnal prosecution or punitive action if their authorship
is revealed; it would not, however, conpel the Secretariat to keep the
nanes secret fromthe Commssion in the overwhelning majority of cases
where no justifiable reason for such secrecy exists. It is submtted

that this anendnment would al so contribute to greater seriousness in
communi cations addressed to the United Nations. It would also give to
the Comm ssion on Human Eights the possibility of taking such action as

it mght be enpowered to take under the above suggesti ons.

23. Subject to the exception which m ght, under the precedi ng paragraph,
be adnitted at the request of the author of a communication, there woul d
appear to be no reason for preventing the nenbers of the Comm ssion from
consulting the originals of communications containing conplaints.

2k. Inresolution 112 A(VI), the Economc and Social Council resolved

to give the nmenbers of the Sub-Conm ssion on the Prevention of Discrinination
and the Protection of Mnorities, with respect to communications dealing
with discrimnation and mnorities, the sane facilities as are enjoyed by
nenbers of the Comm ssion under resolution 75(V) and the present
resolution (i.e., resolution 116 A(VI)).

The Conmi ssion may wi sh to consider what new provisions woul d appear
appropriate in case it should request the Council to anend resolution 75(V).
In particular, the Comm ssion may wi sh to nake recomrendati ons on the
rights of the nenbers of the Sub-Commission with regard to (a) communications
concerni ng general principles, (b) commnications containing conplaints,
and (c) reports and recomrendations arising out of communications containing
conplaints. It is subnmitted that the rights of the Sub- Comm ssi on need
not necessarily be identical with the rights of the Comm ssion itself.

Y. PARAGRAPH (d) CF RESQLUTION 75(V)

"(d) To informthe witers of all comrunications concerning human

ri ghts, however addressed, that their comunicati ons have been

received and duly noted for consideration in accordance with the

procedure laid down by the Unhited Nations. Wiere necessary, the

Secretary-General should indicate that the Comm ssion has no power

to take any action in regard to any conpl aint concerni ng hunan

rights."

/25. The Comm ssion
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25. The Conm ssion may wish to anend this provision in the |ight of
the changed situation and in the light of the changes suggested above.
The Comm ssion may, therefore, wish to recommend the repeal of the
second sentence of paragraph (d).
VI . PARAGRAPH (e) OF RESOLUTI ON 75(V) AS AVEHDED
"(e) To furnish each Menber State not represented on the Conmm ssion
with a brief indication of the substance of any communication
concerning human rights which refers explicitly to that State or
to territories under its jurisdiction, wthout divulging the
identity of the author, except as provided for in paragraph (b)
above. "
26. In conplying with this provision, the Secretary-CGeneral has sent each
Menber State not represented on the Commission a brief indication of
the substance of any comruni cation concerning human rights referring to
that State or to territories under its jurisdiction shortly after the
confidential list of conmunications has been distributed to nenbers of
the Comm ssion at each session. The summaries of the communi cations
concerned are identical in the letter sent to the Menber States not
represented on the Cormission and in the confidential |ist submtted to
t he Commi ssi on.
27. As aresult of transmtting this infornation to Menber States not
represented on the Comm ssion, replies have been received fromseveral
Governments conmenting on the facts alleged in the communications. A its
third session, the Comm ssion recommended that the Council request the
Secretary-Ceneral to ask CGovernnents sending such replies whether they
wi shed themto be transmtted to the Commission on Human R ghts in
summary formor presented in full as restricted or unrestricted docunents.
The Council at its eighth session deleted the word "unrestricted" (resolution
192(7111)). The operative provision of resolution 192(7111) reads as
foll ows:

"The Econom c¢ and Social GCouncil requests the Secretary-Ceneral,
inthe future, to ask Governnents sending replies to comuni cations
brought to their attention in' accordance with para, (e) of
resol ution 75(7) whether they wi sh their replies to be presented to
the Comm ssion on Human Rights in summary formor in full."

The Conm ssion may therefore wish to incorporate this provision in
the text of resolution 75(7) or in any resolution which nay take its pl ace.
28. Replies referring to communications listed in the confidential lists
of communications submtted to the second and third sessions of the
Conm ssi on have been received fromsix Governnents and have been distributed

/to nmenbers
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to nmenbers of the Comm ssion since the third session as restricted docunents
E/cN ycR 4, E/CN.VCR.5, E/CiT.VCE. 6, E/CN.VCR. 7, E/CN.VCR. 8, E/CN.VCR. 9
29. In this connexion, the Comm ssion nmay w sh to consider the possibility
of having "before it the comments of' Governnments at the sanme tine as it
receives inthe confidential list a. summary of the communications to which
the cooments refer. The Comm ssion rmay therefore wish to authorize the
Secretary-CGeneral to furnish a sutmary of the communication to the Menber
State concerned at the time of the receipt of the coomunication. It wll
"le noted that this suggestion is not restricted to commnications which
refer to States not represented on the Comm ssion on Human Ri ghts.
The reason why the suggestion is extended to include al so Governnents
represented on the Comm ssion on Human R ghts are the fol |l ow ng:
(a) Conplaints have reached the Secretary-General from del egations
represented on the Comm ssion on Human R ghts stating that they
woul d wi sh to have advance notice of a conplaint referring to the
State they represent "before the "brief indication of the communication
containing a conplaint is furnished, in the confidential list, to
the Comm ssion. Such a provision would therefore make it possible
for Governments represented on the Commission on Human R ghts to
circulate'to menbers of the Commssion, if the3 so wish, replies
to allegations which they find worthy of reply at the same tinme as
the confidential list is circulated.
(b) The extension of this provision also to States represented on
the Comm ssion would avoid the undesirabl e consequence that States
not represented on the Conmi ssion would recei ve communi cations
concerning human rights and referring to those States and to
territories under their jurisdiction "before nenbers of the
Conmi ssi on.
It may be recalled that the suggestion for the inclusion of
paragraph (e) in resolution 7500 originated with the Uited Ki ngdom
del egati on which stated that the object of inserting such a paragraph
was to ensure that States Menbers of the United Nations but not represented
on the Comm ssion should have the sane infornation as nmenbers of the
Commi ssi on concerni ng conmuni cati ons of interest to them (E "97).
The United Kingdomrepresentative in the Social Cormittee of the Council
at its fifth session stated that it would be wong for a conplaint alleging
violation of human rights (it may here be nentioned that the question of
sending information to Governments invariably arises in connexion wth
conmuni cations containing conplaints) in a Menber State not represented
on the Conmi ssion to be discussed without that State being given a chance
to express its views CE/AC)/SRIk, page 8).

/VI'T. THE CONCLUDI NG
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VI1. THE CONCLUDI NG PARAGRAPH CF RESCLUTI ON 75(V)

"Suggests to the Commission on Human Rights that it should at

each session appoint an ad hoc comittee to neet shortly "before its .

next session for the purpose of review ng the confidential |ist

of communi cations prepared "by the Secretary-General under paragraph (a)

above and of recomrendi ng whi ch of these comunications, in original,

shoul d, in accordance with paragraph (c) above, "be made avail abl e

to nenbers of the Commission on request”.

30. It nay be recalled that the Coomission at its third session decided
that the Ad Hoc Commttee on conmmuni cations should hot be retained for
the current session (EfON 4/SR 8|, page 25).

If no change should be recommended in the provision of resolution 75(V)
to the effect that the Comm ssion has no power to take any action, the
Commi ssion might wsh to recommend the deletion of this paragraph from
resol ution 75(V).

In case, however, the Comm ssion shoul d deci de to nake recomendati ons
to the Council on the lines suggested in this nmemorandum then it may wi sh
to recoomend that the Ad Hoc Coomittee be retained but that its terns of
reference be revised so that it may assist the Commssion in its task of
handl i ng communi cations under the revised provisions.

VI1I. SEVERAL M NCR PRCBLEMS AR S| NG FROM THE APPLI CATI ON
CF RESCLUTI ON 75(V)
31. Inthis section, the Secretary-General has the honour to drawthe

attention of the Commission to several mnor probl ens which have arisen
fromthe application of resolution 75(V). Sone of these problens woul d

no longer be of practical relevance if the anendnents in the schene of
handl i ng comuni cati ons suggested in this nenorandumwere adopted. C hers,
however, would still call for reformatory action.

32. The attention of menbers of the Commssion is drawn to E/ 857/ Rev. |,
whi ch gives a factual account of the practices of other organs of the
United Nations in regard to communications. This was requested by the
Econom c and Social Council at its sixth session (E/ SR 157, page 11) but
has not been di scussed by the Council.

The Secretary-General indicates in this docunent a conflict between
the procedure laid down in resolution 75(V) of the Econonmi c and Soci al
Counci| as anended by resolution 16 A(VI), and the provisional rules of
procedure of the Security Council.

The Annex to the provisional rules of procedure of the Security Council

reads as foll ows:
/ Provi si onal
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Provi sional procedure for dealing with communi cations fromprivate

i ndi vidual s and non-gover nnental bodi es

A Alist of all comrunications fromprivate individuals and
non-governnental bodies relating to matters of which the
Security Council is seized shall be circulated to all
representatives on the Security Council.

B. A'copy of any communi cation on the |list shall be given by the
Secretariat to any representative on the Security GCouncil
at his request.

The Secretary-CGeneral comrented on the conflict of the two sets of

erules in paragraph 6 of his nermorandum (E/ 057/ Bev.l) as foll ows:

33.

"By the Economic and Social Council resolutions, the Secretary-
General is requested to conpile a confidential list of commnications
received, and to furnish this list to the Comm ssion on Human E ghts
(or to the Comm ssion on the Status of Tr7onen) without divul ging the
identity of the authors of the communications except where authorized
to do so in accordance with resolution 116 A(VI) (This resol ution
does not apply to the Commission on the Status of ¥omen). He is
further requested to enable the menbers of the Comm ssions to consult
the originals of the communications only in cases where they deal

with-the principles involved in the pronotion of universal respect for
and observance of human rights, or with the principles relating to the
pronotion of the rights of wonen in the political, econonic, civil,
social and educational fields. In accordance with the rules of
procedure of the Security Council, on the other hand, the Secretari at
nmust conpile a list of all comunications fromprivate individuals

and non-governnental bodies relating to matters of which the Security
Council is seized and circulate this list to all the representatives
on the Security Council and furnish a copy of any comunications

on the list to any representative of the Security Council at his
request.

The Secretary-Ceneral is thus instructed by the Econom ¢ and
Social Council to nmake available to menbers of the Conmi ssions only
communi cations dealing with general principles. He is instructed by
the Security Council to give a copy of any communication listed to
any representative of that Council."

The Secretary-CGeneral draws the attention of the Conmissionto a

conflict in the provisions of the existing resolution regarding the divul ging

of the author's nane. Under paragraph (b), the Secretary-General may divul ge

the identity of the authors of comunications in certain cases only. Under

/ par agr aph
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par agraph (c), nenbers of ' the Commi ssion may, upon request, consult the
originals of the commnications. |In case of such consultations, the nanes
of the authors are divul ged.
3". The attention of the Coomssion is also drawn to the fact that
resolution 116 A(M) which all ows the name of the author of a communication
to be divul ged under certain circunstances applies only to the list of
comuni cations to be furnished to the Commission on Hunman B ghts under
resolution 75(V) but does not apply to the simlar arrangenents made for
communi cations concerning the status of woren in resolution 76 (V)

Mbst communi cations concerning the status of woren are al so
communi cations concerning hunman rights and such communications are
included in the confidential lists submtted to each Commssion. It nay
happen therefore that the sane communications will be listed in the
confidential list submtted to the Comm ssion on Human R ghts with the
nane of the author, while in the list submtted to the Comm ssion on the
Status of Wnen the nane of the author of the sanme communication wll not
be divul ged. The Comm ssion may wish to drawthe attention of the
Commission on the Status of Wnen and of the Council to this difficulty.

35. The co-existence of resolution 7"V) regardi ng communi cations

concerni ng hurman rights and resol ution 76(V) regardi ng communi cations
concerning the status of woren gives rise to a further difficulty.

Eesol ution 76(V), like resolution 75(V) contains a paragraph (e)

providing for information to be furnished to Governnents not represented

on the Comm ssion. As indicated el sewhere, conmunications on the status

of wonen appear both in the confidential list submtted to the Comm ssion
on Human Rights and also in the list submtted to the Comm ssion on the
Status of Wnen. The sessions of each Comm ssion may be held at an

interval of six months or nore. Under each resol ution, the Secretary-General
nmust i nformMenber States not represented on the Comm ssion of communicati onj
appearing in the two lists. The question arises as to when this information
shoul d be furnished to the Governments in case the same communication
appears in each list. Mreover, different countries are represented on
each Commi ssion and it nay happen that a Government will receive
notification of a communication included on the Status of Wnen |ist,

which is at the sane tine contained in the list submtted to its
representative on the Commi ssion on Hunman Rights. This difficulty woul d

al so be overcone if the notification were sent to Governments at the tine
of the recei pt of the communicati on.

36. Sone tine ago, the Secretary-General received a communication alleging
violations of human rights by organs of a specialized agency; the question

/ ar ose
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arose whether the secrecjr provisions of resolution 75.00 al so apply

to such cases. In this case the Secretary-Gneral acknow edged recei pt

of the communication, as provided in resolution 75(V), ®< also inserted

a "brief indication of the conplaint in the confidential Iist of

comuni cations. He did not, however, transmt the communi cation to the
speci al i zed agency concerned. The Commi ssion on Hunan E ghts may wi sh

to express its opinion as to how communi cations of this kind should he
handl ed, particul arly whether the Secretary-General should have transmtted
the original (or a copy) of the whole commnication to the specialized
agencjf, or whether, "by anal ogy of paragraph (e) of resolution 7500 °?

"brief indication of the substance of the conmmunication shoul d have "been
furnished to the specialized agency.

VITI. Alist of topics concerning which suggestions are tentatively submtted
inthis menorandumw ||l "ke found in Annex B.

IAMEX A
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ANNEX A

Eesoi ution 75 (.y) as amended "by resolution 116 A (M)

TEE ECONOM C AND SO0 AL GOUNC L

HAVI NG CCNS|I DERED chapter v of the report of the first session of
t he Comm ssion on Human R ghts concer ni ng communi cati ons (docunment E/ 259),

Approves the statenent that "the Conmi ssion recogni zes that it has
no power to take any action in regard to any conpl ai nts concerni ng human
rights";

Requests the Secretary-Ceneral:

(a) To conpile a confidential |ist of communications received
concerni ng human rights "before each session of the Comm ssion on Hunan
Rghts with a "brief indication, of the substance of each;

()) To furnish this confidential list to the Commission, in
private neeting, without divulging the identity of the authors of the
communi cati ons, except in those cases where the authors state that they
have already divulged or intend to divulge their nanes or that they have
no objection to their nanes "being divul ged;

(c) To enable the menbers of the Comm ssion, upon request, to
consult the originals of commun!cations dealing with the principles
involved in the pronotion of Universal respect for and observance of
human ri ght's;

(d) To informthe witers of all communications concerni ng human
ri ghts, however addressed, that their commnications have "been recei ved
and duly -noted for consideration in accordance with the procedure |aid down
"oy the United Nations. "Were necessary, the Secretary-General shoul d
indicate that the Conm ssion has no power to take any action in regard to
any conpl ai nt concerni ng human rights;

(e) To furnish each Menber State not represented on the Comm ssion
with a brief indication of the substance of any communi cation concerni ng
human rights which refers explicitly to that State or to territories under
its jurisdictionwthout divulging the identity of the author, except as
provi ded for in.paragraph (b) above.

Text of Resolution 116 A (M)
A,
COVMUN CATI ONS

The Econonmi ¢ and Soci al Gounci |

Havi ng reconsi dered the procedure for communications relating to
human rights laid down in Resolution 75 (v), as regards points (b) and (e),

Deci des to anend the procedure provided for in point (b) of the above

/resol ution
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resolution "by adding to the text of point ("B the follow ng words:

"except in those cases where the authors state that they have already

divul ged or intend to divulge their nanes or that they have no

objection to their names "being divulged'; and in point (e) "by adding the

followi ng words: "except as provided for in paragraph (" above"; and
Resol ves to give the nmenbers of the Sub- Comm ssion on the

Prevention of Dscrimnation and the Protection of Mnorities, wth respect

to communi cations dealing with discrinnation and mnorities the sane

facilities as are enjoyed "by nenbers of the Comm ssion under

Resol ution 75 (V) and the present Resol ution.

/ ANNEX B
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ANNEX B
LI ST OF TCPI CS FOR CONS| DERATI ON BY THE GOMM SSI ON

The question of communications which are only renotely connected

wi th human.rights (communications frompersons asking assistance

i npersonal affairs, etc.) (paragraph 6) .

The statenent that the Comm ssion has no right to take any action
inregard to any conplaints regardi ng human rights (paragraph 7) .

Reports and recommendati ons "by the Commi ssion (paragraph 13).

The possibility of two lists of commnications: one, confidential,
contai ning conpl aints; the other, non-confidential, containing

conmuni cations dealing with principles (paragraph 16).

The divul gence of the names of the authors of communications dealing
wi th principles (paragraph 18).

Retention of the confidential character of the list of comrunications
cont ai ni ng conpl ai nts (paragraph 19).

The rul e prohibiting the divul gence of the nanes of authors of

communi cati ons contai ni ng conpl ai nts (paragraphs 21 and 22),

Consul tation of the originals of communications containing conplaints
"by nenbers of the Comm ssion (paragraph 23) .
The status of the Sub-Commi ssion on Prevention of D scrimnationwith

regard to communi cations (paragraph 24).

Text of letters of acknow edgenent of communi cations (paragraph 25).

I ncorporation of resolution 192 (MI1l) (paragraph 27).

The time when Governnents shall be furnished with summaries of
communi cations which refer to their territories (paragraph 29).
The Ad Hoc Committee (paragraph 30).

Conflict between resolution 75 (v) and the Rul es of Procedure of the

Security Council (paragraph 32).

Conflict between paragraphs (b) and (c) of resolution 75 (V)

(par agr aph 33) .

Conflict between resolution 75 (V) as anended by resol ution 116 A (M)
and resolution 75 (V) (paragraph "h).

Furni shing of information to governments not represented on the

Comm ssi on on Human R ghts and on the Commi ssion on the Status of
Wbrren, respectively (paragraph 35) .

Conpl ai nts agai nst Speci al i zed Agenci es (paragraph 36) .



