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Introduction

1. The Working Group on Arbitrary Detention, which was established pursuant to
Commission on Human Rights resolution 1991/42 and whose mandate was extended by
Commission resolution 2003/31, visited South Africa from 4 to 19 September 2005 at
the invitation of the Government. The delegation consisted of Ms. Leila Zerrougui,
Chairperson-Rapporteur of the Working Group and head of the delegation, aswell as
Ms. Manuela Carmena Castrillo, member of the Working Group. The delegation was
accompanied by the Secretary of the Working Group, an official from the Office of the
United Nations High Commissioner for Human Rights and two interpreters from the
United Nations Office at Geneva

2. The visit included the political capital, Pretoria, and the cities of Johannesburg,
Polokwane, Musina, Bloemfontein and Cape Town. During its visit, the delegation met with
officials of the national and provincial governments, members of Parliament, members of the
judiciary, officias of independent institutions, representatives of civil society, members of
academia and other individuals. It was able to visit 15 detention centres, and had meetings, in
private and without witnesses, with more than 500 detainees. The Working Group also visited
Robben Island, a former prison and labour camp during the apartheid regime, and held a
commemoration for the victims who were arbitrarily detained there.

3. The Working Group would like to express its gratitude to the Government of

South Africa, to the governments of the provinces of Gauteng, Limpopo, the Free State and the
Western Cape, as well as to the United Nations Development Programme, which greatly assisted
with the logistics of the visit, and to the South African civil society representatives we met.

I. PROGRAMME OF THE VISIT

4, The Working Group was able to visit the following detention centres and facilities:

the Pretoria Central Correctional Centre, the Leewkop Maximum, Medium and Juvenile
Correctional Centres, the Lindela Repatriation Centre, the Gauteng Province Youth Place of
Safety near Krugersdorpf, the immigration facilities in Musina at the border with Zimbabwe
aswell asthe police station, the Polokwane Central police station, the Grootvlei Prison in
Bloemfontein as well as the Muangang Private Prison and the One Stop Child Centre, the
Drakenstein Maximum Prison in the Cape Town area, the Stellenbosch Correctional Centre as
well as the Pollsmoor Female Correctiona Centre and the Lentegeur Psychiatric Hospital .
The Working Group also attended a hearing before the High Court in Pretoria and saw border
processing at the immigration facility in Musina at the Zimbabwe border.

5. The Working Group met with representatives of the Ministries of Foreign Affairs and
Correctional Services, with judges of the Constitutional Court and of the Supreme Court of
Appeal and with representatives of the legidative Portfolio Committees on Safety and Security,
and on Home Affairs. The Working Group also met with the Deputy Minister of Justice and
Constitutional Development, as well as with representatives of the Ministries of Safety and
Security, Home Affairs, Social Development and Health, as well as with representatives of

the competent provincial authorities in the provinces of Gauteng, Limpopo, Free State

and Western Cape. The Working Group also met with other members of the judiciary,
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representatives of the National Prosecution Office, the South African Police Service, the
Independent Complaints Directorate, the Legal Aid Board, the South African Human Rights
Commission, the Law Reform Commission, the Inspecting Judge of Prisons and with officials
from the companies managing the private prisons visited.

6. The Working Group also held meetings with representatives of several non-governmental
organizations, including lawyers, and members of the Centre for Conflict Resolution at the
University of Cape Town, aswell as with United Nations agencies present in South Africa such
as the United Nations Development Programme, the International Labour Organization, the
International Organization for Migration, the United Nations Programme on Drugs and Crime
and the Office of the United Nations High Commissioner for Refugees.

[I. THE LEGAL AND INSTITUTIONAL FRAMEWORK
A. Theinstitutional framework

7. Since 1948, with the accession to power of the National Party, the apartheid regime was
formally declared the official State ideology and policy. The oppression of Black people was
intensified, racially based restrictions and segregations, widespread arrests and detentions were
imposed, while the criminal justice system became increasingly used as aform of political

and social control. In 1990 F.W. de Klerk, the last National Party President, rel eased

Nelson Mandela, who after 27 years in jail became the head of the now-legal African National
Congress (ANC). In 1993, the South African Interim Constitution was adopted and served as a
basis for the entrenchment, promotion and protection of human rights. In 1994 South Africa
saw itsfirst fully democratic el ection bring Mr. Mandela and the ANC to power. Mr. Mandela
soon created a Truth and Reconciliation Commission to uncover the crimes committed under
apartheid and bring a greater sense of unity to a nation with along history of bitter divisions.
According to the Truth and Reconciliation Commission, some 22,000 individuals or their
surviving family members appeared before the Commission.

8. The present Constitution was first adopted by the Constitutional Assembly

on 8 May 1996 and signed into law on 10 December 1996. The process of drafting the
Constitution involved alarge public participation programme in South Africa. After nearly

two years of intensive consultations, political parties represented in the Constitutional Assembly
negotiated the formulations contained in this text, which are an integration of ideas from
ordinary citizens, civil society and political parties represented in and outside of the
Constitutional Assembly. The Constitution aims to represent the collective wisdom of the
South African people through its finalization by general agreement.

9. The Bill of Rights, contained in articles 7 to 39 of the Constitution, enshrines the rights
of all people in the country and affirms the democratic values of human dignity, equality and
freedom. The State is under obligation to respect, protect, promote and fulfil the rights contained
in the Bill of Rights, which appliesto all laws, and binds the legislature, the executive, the
judiciary and al organs of State and the provinces.
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1. Division of powers

10.  The Executive Branch is headed by the President and composed of the Cabinet, which
includes al the nationa departments (Ministries) and agencies. The Ministries of Justice and
Constitutional Development, Correctional Services, Safety and Security, Home Affairs, as well
as the South African Police Service as an agency, are all under the Executive Branch of the
national Government. All the national departments and agencies have their headquartersin
Pretoria, the capita of the executive branch.

11.  The Legidative Branch consists of the Parliament, which is composed of both the
National Assembly, 400 members elected by proportional representation, and the National
Council of Provinces, composed of 90 representatives from each of the nine provinces. Both
the National Assembly and the National Council of Provinces are located in Cape Town, the
legislative capital.

12.  Inthe sphere of criminal law and procedure, legislation lies solely with the national
Government and Parliament. All of the administration of justice, i.e. the establishment of courts,
nomination of judges and magistrates, the initiation of criminal investigations, indictments, the
prosecution of cases at trial, sentencing and corrections, are within the competence of the
national Government.

13.  Thereare nine provinces in South Africa, each with its own executive and legidative
branch, but appointed directly by the national Government in accordance with the political
representation at the national level. The provinces, with their own distinctive parliaments and
governments headed by a Premier, all have departments covering their areas of competence. The
following areas of interest to the Working Group are of exclusive competence by the provinces:
health services, indigenous law and customary law.

14. Municipalities also have competence in strictly local matters affecting their jurisdictions.
2. The courts

15.  The Constitutional Court, located in Johannesburg, is the court competent in
constitutional matters and issues, including whether Acts of Parliament and the conduct of the
President and Executive are consistent with the Constitution, including the Bill of Rights. Its
decisions are binding on all persons, including organs of State, and on all other courts. Members
of the Constitutional Court are appointed by the President, after consultation of its Chief Justice,
and with the approval of the leaders of the major parties represented in Parliament, provided that
the candidates meet the requirements of other judicial appointments set forth by the Judicial
Services Commission.

16.  The Supreme Court of Appeal, located in Bloemfontein, the judicia capital, isthe highest
court in respect of al matters, except constitutional matters. The Supreme Court of Appeal has
jurisdiction to hear and determine an appeal against any decision of a High Court. The decisions
of the Supreme Court of Appeal are binding on all courts of alower level.
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17.  The High Courts are divided into 10 regional divisions as well as 3 local divisions. A
division hasjurisdiction in its own area over al personsresiding or being in that area. These
divisions hear matters that are of such a serious nature that the lower courts would not be
competent to make an appropriate judgment or impose a penalty. The decisions of the High
Courts are binding on Magistrate’s Courts within the respective areas of jurisdiction of the
divisions. Judges of the High Courts, as well as of the High Court of Appeal, are appointed by
the Judicial Service Commission (with the exception of the Chief Justices, appointed by the
President). The Judicial Services Commission iscomposed of judges, Cabinet members,
members of Parliament, lawyers, academics, and other persons nominated by the President.

18. Besides the High Courts, there exist also Magistrate’s Courts which consist of regional
courts and district courts. These courts, unlike those above, are presided by magistrates. In
criminal matters, these courts have jurisdiction over all offences except treason, murder,
aggravated armed assault and robbery and aggravated rape. Magistrates are nominated by the
Magistrates Commission, a body composed of a High Court judge, magistrates, practising
lawyers, members of Parliament, academics and other persons appointed by the President. In the
apartheid regime, magistrates were part of the civil service and were not an institution with
judicial independence. Their members were selected from the ranks of the prosecutors.

19. Depending on the gravity of the offence and circumstances pertaining to the offender, the
prosecutor decides in which court a matter will be heard. In district courts, prosecutions are
usually summarily disposed of, and judgment and sentence passed. District courts are competent
to hear cases and decide on sentences up to 3 years’ imprisonment, whereas regional courts can
impose sentences up to 15 years.

20. Bail hearings take place before a magistrate (regiona or in most cases district courts)
sitting when the motion is presented, usually when the arrested person first appears in court.

3. The National Prosecuting Authority

21.  TheNational Prosecuting Authority has the primary function of instituting all criminal
proceedings on behalf of the State. Except for prosecutions falling within the exclusive authority
of the National Director (extraditions, Constitutional Court matters, matters arising from the
Truth and Reconciliation Commission, recommendations for presidential pardon and expunging
details of previous offences from official police records), more common criminal proceedings are
dealt with by individual prosecutors under the supervision of regional Directors of Public
Prosecutions (DPPs). Prosecutors are selected from the ranks of lawyers or persons who hold
law degrees.

22. Prosecutors therefore have discretionary powers, amongst others, to lay charges and
institute criminal proceedings against a person, to withdraw charges or to stop a prosecution, to
oppose or not an application for bail or release by an accused who isin custody following arrest,
to divert or not an offender and resolve the case in amanner other than through normal court
proceedings, to decide which crimes to charge an accused with and in which court the trial
should proceed, to accept which evidence to present during the trial or during the sentence
proceedings, in the event of a conviction, to accept or not a plea of guilty by an accused and to
appeal to a higher court.
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23.  Incrimina proceedings, the primary function of the prosecutor is not ssimply to secure a
conviction at all costs, but, as representatives of the community in the criminal trials, to assist the
court in arriving at ajust verdict for those accused of committing crime. In the event of a
conviction, the prosecutor should assist the court in arriving at afair sentence based upon the
evidence presented in court.

4. The police

24.  The South African Police Service (SAPS) and, in large urban centres, the municipal
police, investigate and lay charges where they believe on reasonable grounds that an offence has
been committed. Therisein the crimerate in the last decade marked important changes in the
policing approach in South Africa. Measures such as the National Crime Prevention Strategy
(1996), the National Crime Combating Strategy (2000) and other initiatives have had important
implications. The Domestic Violence Act No. 116 of 1998, for instance, creates police
responsibilities in assisting complainants in domestic violence cases. Also, hew regulations
governing the use of lethal force for purpose of arrest and the issuing by police of firearms
licences have also been passed. To oversee police actions, South Africa has created multiple
accountability mechanisms, both political and administrative, at different levels of government
and in local communities. These include the Independent Complaints Directorate, national and
provincial Secretariats for Safety and Security and in the legislative branch the Parliamentary
Portfolio Committee for Safety and Security.

5. Institutions supporting human rights

25.  South Africa has established since the end of the apartheid regime a number of
independent institutions in order to secure, each within its own sphere of competence, the respect
and fulfilment of human rightsto all its citizens. The South African Human Rights Commission
plays a primary role in investigating complaints of human rights violations and offering
educational programmes to individuals and public and private institutions. The South African
Gender Equality Commission aims to reduce the gender inequalities prevalent in the country

by investigating complaints, offering educational programmes and proposing legislative
amendments. The South African Law Reform Commission conducts in-depth analysis of all
applicable legidation to verify its conformity with international instruments, including human
rights treaties. The Parliamentary Portfolio Committees, composed of members of Parliament,
ensure oversight of government action, propose and review legislation and ensure overall
conformity with their constituents' needs and applicable laws, including the Constitution.

6. Legal aid

26.  TheLega Aid Board is an independent statutory body established in terms of the Legal
Aid Act of 1969 that was primarily applied only to Whites. In 1996 it has been amended and is
now applicable to everyone without distinction. The Legal Aid Board provides tax-subsidized
legal help to those in greatest need. It does so in accordance with the Constitution and the Bill of
Rights. The Legal Aid Board's work covers both civil and criminal cases. Its criminal work
supports each person’s right of innocence until proven guilty. The Constitution guarantees
accused criminalstheright to afair trial and to be assisted by a defence counsel. However, due
to resource constraints, not all those who need or require legal aid are able to benefit from the
same assi stance.
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27.  Crimina matters handled by the Legal Aid Board include all matters in which substantial
injustice would result if legal representation were not provided at State expense. Subject to the
ability of the accused to provide his’her legal representation, al mattersin the High Court and
the regional courts, some mattersin the district courts, and less serious matters where the
accused, if convicted, would likely to be sentenced to more than three years imprisonment, are
covered by the scheme. The criterion for admissibility for legal aid is based on the financial
resources of the accused and his family. When someone who does not meet the legal aid
eligibility requirement and does not have a private lawyer, and thereis arisk that he may be
sentenced to imprisonment, legal aid will be given free of charge.

28.  TheLega Aid Board is currently reviewing the whole system so as to make it more
efficient and cost-effective.!

B. Thelegal framework of detention
1. International instruments ratified by South Africa

29.  South Africahasratified most major international human rights treaties, including

the International Covenant on Civil and Political Rights. However, it has not ratified the
International Covenant on Economic, Social and Cultural Rights (signed only) or the Convention
on the Protection of the Rights of All Migrant Workers and Members of Their Families.

South Africa has al so recognized the Standard Minimum Rules for the Treatment of Prisoners,
which resulted in the abolition of solitary confinement in 1993. Corporal punishment for
prisoners and the death penalty were also abolished to comply with decisions of the
Constitutional Court.

2. The Constitution and the Bill of Rights

30.  The Constitution is the supreme law in South Africa. In its preamble it acknowledges the
injustices of the past and dedicates the nation to building a democratic and open society. The
Constitution contains 14 chapters and 7 schedules. Chapter 2 (sects. 7-39) contains the Bill of
Rights, which isregarded as one the most progressive of the world. Chapter 8 (sects. 165-180)
defines the functioning of the courts and of the administration of justice. Chapter 9

(sects. 181-194) lists the State institutions which support the constitutional democracy.

31.  TheBills of Rights (chapter 2, sections 7-39 of the Constitution) defines the human rights
which are to be protected in South Africa. Section 7 affirms the importance of the Bill of Rights
itself defining it the “ cornerstone of democracy in South Africa’. Section 8 deals with the
application of the Bill of Rightsin relation to the legislature, the executive, the judiciary and all
other organs of the State. Sections 9 to 22 enumerate in detail a broad range of rights and civil
rights and liberties that apply to everybody and to which everybody is entitled. Most relevant to
the legal framework of detention are sections 12 and 35. Section 12 deals with freedom and
security of the person and states that “ Everyone has the right to freedom and security of the
person, which includes the right not to be deprived of freedom arbitrarily or without just

cause (...) not to be detained without trial”.
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32. Section 35 concerns the rights of arrested, detained and accused persons and stipulates,
amongst others, that everyone who is arrested for alegedly committing an offence has the right
to remain silent; to be informed promptly of the right to remain silent and of the consequences of
not remaining silent; not to be compelled to make any confession or admission that could be
used in evidence against that person; to be brought before a court as soon as reasonably possible,
but not later than 48 hours after the arrest. Section 35 also details all the rights of detained
persons, namely, to be informed promptly of the reason for being detained; to choose, and to
consult with, alegal practitioner, and to be informed of this right promptly; to have alegal
practitioner assigned to the detained person by the State and at State expense, if substantial
injustice would otherwise result, and to be informed of this right promptly; to challenge the
lawfulness of the detention in person before a court and, if the detention is unlawful, to be
released; to conditions of detention that are consistent with human dignity. The rights of an
accused person to a fair trial are also detailed explicitly in section 35.

3. Detention in the context of criminal proceedings
(@ Custody befor e sentence

33.  According to the Crimina Procedure Act, when the police arrest or detain an individual,
they must explain the reasons for the arrest or detention and of the right to remain silent before
the interrogation. They must also without delay inform the detainee that he has the right to
consult a lawyer and about legal aid services available. Within 48 hours, the arrested person
must be presented before a magistrate where the detainee must be charged or released. If the
police authorities want to detain someone for more than 48 hours without charges, section 50 (6)
of the Criminal Procedure Act (CPA) stipulates that permission must be given by a prosecutor
and restricts this practice to limited situations (e.g. in order to obtain identity or address of the
person).

34.  Thearresting police can grant bail to an accused for certain minor offences. For more
intermediary offences, the prosecutor can agree to grant bail, but this decision must be validated
before amagistrate. Finally, for more serious offences, and if thisis contested between the

two parties, amagistrate (usually from the District Court) will decide, after abail hearing,
whether to release or not an accused awaiting trial, except for the most serious charges that
specifically require pretrial detention (treason, murder, aggravated armed assault and robbery and
aggravated rape). The main criteriafor considering bail and granting it are the gravity of the
charge and whether the prosecutor convinces the magistrate that the accused is a danger to the
community. There are no set amounts of money corresponding to the gravity of the chargeslaid,
so it isup to the discretion of the magistrate to fix the amount. There are no provisions for
appeal or review of abail hearing. Aswell, the magistrate at bail hearing can order a variety of
other conditions such as reporting to the police at regular intervals, remaining within a specific
territory or area, drug or acohol treatment, etc.

35. It is during the first appearance before a magistrate that the arrested person will be asked
about legal representation, and if unable to afford a private lawyer, will be assigned assistance
from the local Legal Aid Board to prepare for his or her defence, whether or not the accused is
kept in detention awaiting his trial. After this initial period of 48 hours of detention at a police
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station, the persons should be transferred to a prison while awaiting trial but remain under the
custody of police. It happens however, that because of prison overcrowding, the pretrial
detainees are kept in police cells.

(b)  Detention while serving a criminal sentence

36.  Inthe 1990s, the crime rate in South Africa had been steadily increasing and sentencing
for the offences committed differed greatly. In order to come up with a more uniform sentencing
for the same offences, in 1998 new legislation came into effect which imposed minimum
sentences of 5, 7, 10, 15, 20, 25 years and life imprisonment and which covered a variety of
offences, including theft, corruption, drug trafficking, assault, rape and murder. This measure
imposes upon the judge or magistrate to sentence the offender not less than the prescribed
minimum sentence unless compelling substantial circumstances can justify alesser sentence.
This legislation, although enacted as an emergency measure in 1997 at a time when criminality
was increasing rapidly, has been extended and remainsin effect. It also renders bail and parole
more difficult to grant. This has resulted in an exponentia rise in the number of sentences of
more than 7 and 10 years.> Overall, the growth of prison population has been affected by this
legislation. With a growth of around 7,000 new detainees each year, South Africa has an
imprisonment rate of 402 per 100,000 people, the sixth highest in the world and the highest
inAfrica

37. If a sentence has been handled by a magistrate with less than seven years' experience,
section 304 of the Criminal Procedure Act will have the sentence reviewed automatically by
aHigh Court Judge. For minor offences, section 63 A of the CPA also allows the prison
authorities to report to a magistrate alist of persons under their custody who should be released,
pending review and approval.

38. Prisoners serving their sentence are classified according to different risks they pose to
fellow prisoners, personnel and the community and placed accordingly in one of the four
different categories of prisons. minimum security, medium security, maximum security and
closed-maximum security (c-max.). Each detention facility isidentified according to these
different categories, and the nature and degree of physical or other such barriers available to
prevent escape and to control inmate behaviour determine the security level of aprison.

39.  The Government has outsourced operations and management of some detention facilities
to private companies, however, the Ministry of Corrections still decides which categories of
inmates will be sent to each prison (public or private), use of force and disciplinary measures,
classification of inmates and matters relating to the parole board.

40.  After having served half (or two thirds) of their sentence (with the exception of
mandatory minimum sentences), each prisoner is entitled to have the sentence reviewed by a
parole board composed of persons appointed by the Department of Corrections.

41.  Throughout the country, each prison isregularly visited by an Independent Prison Visitor
who reports to the Judicial Inspectorate of Prisons. The mission of this independent institution is
to monitor the conditions of prisons, to ensure the dignity of detainees and help them preparing
their rehabilitation into society. Prisoners may also register their complaint on any of these
matters.
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4. Anti-terrorism legislation

42.  Thenewly enacted criminal anti-terrorism legislation came into effect in 2004 but has
not yet been widely used. Thislegislation, which has been declared in conformity with the
Constitution by the Constitutional Court, falls within the regular criminal procedure sphere.

5. Detention of minors

43. Although the South African Constitution, in section 28 (1) (g) does not prohibit detention
of minors, it specifies that detention should be used as alast resort and when applied, in
separation from adults and for the shortest period of time possible. Thereis at present no
provision for a separate juvenile justice system, although a Child Justice Bill, which would
establish such a separate system, is being discussed and amended by the Parliamentary Portfolio
Committee.

44. The minimum age for criminal responsibility is at 14 years, except for offences which
carry alife sentence whereitisat 16 years. At 14 years a minor can be sentenced to a detention
sentence and also spent time in a pretrial detention centre. The decision to prosecute a minor
(aperson who at the time of committing an offence was less than 18 years old) depends on the
Prosecutor.

45. In some cities or neighbourhoods, programmes have been set up where places of safety
for children have been created, which provide facilities where young offenders are brought in
after arrest instead of police cells, and where social workers, along with prosecutors, interview,
provide counselling, offer education and social work programme to juveniles for less serious
offencesin order to avoid prosecution and detention. Where one-stop child centres have been
established, only in cases of murder, aggravated rape and assault will minors be sent to prison
while awaiting trial. Minors sentenced to prison will be separated from adults. In other regions,
local authorities have set up closed places of safety that function like boarding facilities where
pretrial juveniles are offered educational, social and recreational programmes according to their
age, so that when they will go to court they will be able to demonstrate integration and
rehabilitation into the community. These reforms have contributed to a decrease in the number
of minorsin detention, but not yet covered all the young offenders.

6. Administrative detention of migrants and asylum-seekers

46. Immigration arrest and detention are governed by the Department of Home

Affairs (DHA) under the Immigration Act No. 13 of 2002 (last modified by the Immigration
Amendment Act No. 19 of 2004), which provides the legal ground for the arrest and detention of
illegal non-citizens. The Act appliesto all non-citizens without a permanent resident permit in
South Africa. According to section 49 of the Act it is an offence to enter or remain in the country
without the proper permit and papers. Anyone who failsto provide valid documents entitling
him to be in the country can be arrested by an immigration officer or amember of the police, can
thus be arrested without warrant for purposes of identification and producing the valid
documents to remain legally in the country (sect. 41).
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47. Section 34 of the Immigration Act stipulates that, after 48 hours, a court warrant must
beissued in order to confirm detention of an illegal foreigner at a place administered by the
Department of Home Affairs for the purpose of deportation, for up to 30 days. The court can
extend the detention for up to 90 days. Although theillegal foreigner can challenge the legality
of hisdetention, in practice it israrely effective since there is no appearance at Court (the
procedure is done in writing), and immigration detainees do not benefit from the services of
Legal Aid. The competent court for immigration mattersis aMagistrate’s Court (defined in
sect. 2).

48.  Thelmmigration Act also defines which foreigners are considered to be prohibited from
admission into the country (sect. 29) and which are considered to be undesirable (sect. 30),
namely, foreigners convicted of serious crimes or carrying serious diseases which would
automatically be considered illegal foreigners.

49, In practice, a person is arrested on the grounds that he or sheis not carrying identity
documents, has a particular physical appearance, does not speak any of the main national
languages fluently, or fits a profile of suspected undocumented migrants. The process puts the
onus of proof on the person rather than on the immigration officer and requires the person to
satisfy the immigration officer that he or sheislegally entitled to remain in the country. Neither
the arresting police nor the Ministry of Home Affairs would allow these personsto go to their
homes to look for identification.

50.  Section 34 of the Act allows immigration officers to detain illegal foreigners pending
deportation in “aplace under the control or administration of the Ministry of Home Affairs’. In
practice, the Government has outsourced the largest repatriation centre, Lindela, to a private
company for its operations.

7. Detention in psychiatric hospitals

51. Placement and detention in psychiatric hospitals and mental health institutions are
regulated by the Mental Health Care Act, which came into effect in 2004. Admission of a person
on an involuntary basis after commission of a criminal offence is decided by the judge or
magistrate at the first court appearance if the accused does not appear in sound mental health.
The person can be placed in observation for a period not exceeding 30 days. After this, a
decision istaken by a Mental Care Review Board (composed of mental health specialists and the
justice system) either to have the accused charged and sent back for trial within the justice
system, or if the person is found to be of unsound mental health and unfit to stand trial, to
proceed with admission in a closed mental health facility. After placement, areview of
admission is conducted on aregular basis.

[11. POSITIVE ASPECTS
A. Exemplary transition to a full democracy

52. In setting forth the positive aspects arising from the visit to South Africa, the Working
Group on Arbitrary Detention must start by stressing the context in which South Africa has
evolved over the last decade, in completing an exemplary pacific transition from the apartheid
regime, in which arbitrary deprivation of liberty was widespread and institutionalized, to the
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democratic regime established since 1994. The Working Group was impressed by the continuing
efforts made by the Government and the civil society to change not only the legal framework and
the practices but also the mentalities. However, with the advent of democracy, in adeveloping
country with huge disparities and alegacy of inequality and poverty, new problems and big
challenges emerge. The evolution of the South African criminal justice system from one
inherently biased and racist, to one respectful of the principle of equality and human rights, is not
an easy task. The Working Group has been informed that the impact of past injustices on the
South African criminal justice system is long-lived and the resistance to transformation within
thejudiciary is persistent. It isaso aleged that the transformation in the transitional stage has
impacted negatively in the functioning of the judiciary.

53.  TheWorking Group would like to stress, however, the acknowledgment of the problems
by the Government and its goodwill effort to meet the great challenges lying ahead and
addressing human rightsissues. This has been shown through various signs of clear and decisive
progress towards better protection of human rights. The Working Group specifies that, in this
matter, the commitment of South Africato reinforce human rights protection is not only
perceptible in the domestic policy of the Government, but it is aso implemented in its policy at
the regional and international levels. It should be noted that South Africawas one of the first
African countries to issue a permanent invitation to all the thematic mechanisms of the
Commission on Human Rights, which allowed the Working Group to conduct its first visit to an
African country.

B. Strong institutions and safeguardsfor the protection of human rights

54.  TheWorking Group can only commend the Government and the South African
institutions when looking at the Constitution, which contains all the necessary provisionsto
protect and safeguard human rights, including the guarantees against arbitrary detention and the
right to afair trial.> Aswell, the Criminal Procedure Act and other laws that regul ate detention
of juveniles and the mentally ill have been modified or re-enacted so as to guarantee conformity
with the international instruments for the protection of human rights, to which South Africaisa

party.

55. In this context, it is worth highlighting the efforts made by the Constitutional Court and
other State institutions such as the Law Reform Commission or the South African Human Rights
Commission, which ensure that the applicable laws and the newly enacted bills and acts of
Parliament are in conformity with the principles set forth in the Constitution and respect

South Africa’s international obligations, in particular with international human rights
instruments. The Working Group has also noticed a great variety of institutions of the different
executive, legidative and judicia powers such as the Public Protector, the Legislative Portfolio
Committees, the Independent Complaints Directorate, the Investigating Judge of Prisons and
other checks and bal ances dedicated to the protection of human rights, which also act as factors
of changesin the context of the longer transition and evolution of mentalities from an
authoritarian regime to a mature democracy, a continuing process.

56.  TheWorking Group has noticed, as an example concerning convicted persons serving
their sentence, that the transformation of the correctional system and the improvement of
conditions of detention are among the priorities set forth in the current reforms, bearing in mind
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that most of the current officials in South Africa experienced detention in the apartheid regime.
Thisis how the rights of detainees, which are solidly specified in the Constitution, have been
consolidated with the adoption of the Correctional Services Act of 1998* and that along-term
strategy has been announced by the publication, in February 2005, of the White Paper on
Corrections, in order to improve the conditions of detention and channel the system towards
rehabilitation and reinsertion in society.

C. Emphasison a correctional policy geared towardsrehabilitation

57.  Aspart of this constant evolution, the Working Group supports the orientation of the
current correctional policy geared towards rehabilitation and reinsertion that is taking place in
the correctional system, where education and vocational programmes are being offered to
sentenced detainees. This evolution has taken place a so towards young offenders with the
One-Stop Child Centres and Places of Safety, to protect children and juveniles and asfar as
possible avoid placing them in the judicial process and the correctiona system, an effort
applauded by the Working Group.

D. Legal aid

58.  Thelegal profession in South Africa has along history of engagement in voluntary legal
service. During the apartheid era, it was largely pro bono lawyers who actively challenged the
racist and oppressive laws of the time. The Working Group would like to recognize the efforts of
the Government for having moved from an ex officio legal aid system to a salaried public
defender system, without affecting the independence of the legal profession by setting up an
independent legal aid board to coordinate legal aid servicesin the country. This has been largely
due to the Constitutional requirement of State-funded legal representation to guarantee the right
to a public defender to every person accused of a criminal offence who cannot afford a private
attorney. Whilein principle very fair, we have noticed that legal aid isin most cases only
available to detainees at the trial stage, and not in theinitial arrest when placed in a police station
or at the bail hearing.

59.  TheWorking Group has been given the impression that legal aid lawyers are understaffed
and have to deal with avery high number of cases. Aswell, the negative perception of legal aid
lawyers amongst the detainees, but also in the courts, account for the fact that some detainees,
even juveniles, have waived their right to a public defender and decided to defend themselves
alone, not even knowing the inevitable complexities of criminal procedure. The Working Group
also points out that legal aid is not available for persons detained in the Immigration Act who
would desperately benefit from legal assistance.

E. Cooperation of the Government

60.  During the entire visit and in all respects, the Working Group enjoyed full cooperation by
all levels of government and all the provinces visited. The Working Group was able to visit all
the detention centres and other facilities that it requested to see. In al these facilities, the
Working Group has been able to meet with and interview whoever it wanted - police cells,
pretrial detainees, convicted persons serving their sentence, repatriation centres, women, minors,
persons held in disciplinary quarters and psychiatric hospitals, all chosen at random. Inthis
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context, it is particularly relevant to stress that the Government allowed the Working Group to
changeitsitinerary and adapt it before and during the visit so as to maximize the number of
detention centresto visit and authorities to meet, al at the request of the Working Group. The
Working Group wishes also to acknowledge the good interaction it had with all detainees
interviewed; all welcomed the visit of the Working Group and were very keen to give their
testimonies and state their complaints in avery open and transparent manner. The Working
Group reiterates its gratitude for the authorities' transparency and cooperation.

61.  TheWorking Group iswell aware that all these changes that the country is facing require
exceptional efforts and resources, not only political but particularly economical and financial,
and that the constraints that the country is facing are numerous. The Working Group has taken
into account the difficulties faced by the Government and civil society and the numerous
challenges lying ahead in expressing the concerns noticed throughout its visit.

V. ISSUES OF CONCERN
A. Thehigh rate of incarceration

62. In the context of economic difficulties and persistent inequalities rooted centuries ago,
the alarming high rate of criminality has led the Government - under pressure from the public
and the media - to adopt a tough-on-crime approach that resulted in avery high rate of
incarceration. According to statistics given to the Working Group, on 19 August 2005, the
total inmate population was 155,447, including 45,547 awaiting trial, with an overcrowding
rate of 164 per cent. Meanwhile, the total number of juveniles in detention reached 2,227, of
whom 1,210 were unsentenced.

63.  Another significant factor affecting the size of the prison population has been the harsh
and long sentences given by the courts and the mandatory minimum sentences that are applicable
to arange of offences, the most common amongst them being murder, aggravated rape and
aggravated armed assault. This situation has led not only to a worrisome number of personsin
detention serving long sentences compared to the gravity of the crime committed, but it has led
to an aarming rate of overcrowding in detention facilities, affecting the convicts, pretrial
detainees and in particular juveniles. The Working Group is aware that the minimum sentencing
legislation was introduced in 1997 to reduce the possibility of discrimination, a legacy of the
racial history of the criminal justice system. The Working Group is, however, concerned by its
multiple negative impacts.

64.  All thejudges and lawyers met by the Working Group were very critical about this
legislation. They denied its effectiveness and, according to them, it undermines the principle of
equality before the law, sinceit is applied only to certain categories of severe offences. This
legislation is aso criticized as restricting the discretionary power of judgesin giving an
appropriate sentence that would take into account the circumstances of each case and the
character of the accused. The Working Group has thereby noticed with concern that pretrial
detention is being applied in a systematic manner even for minors, when these are accused of a
crime that falls under the application of the mandatory minimum sentencing.
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B. Thesituation of pretrial detention

65.  TheWorking Group is particularly concerned about the situation of persons deprived of
thelir liberty awaiting trial. Besides the factors mentioned above, the bail laws, as well as the
delaysin finalizing cases, have impacted significantly on the number of persons awaiting trial.

In 1997, an amendment to the Criminal Procedure Act shifted the burden of proof to persons
charged with certain particularly serious offences. The accused now has the burden to show why
he should not be detained before and during trial.

66.  TheWorking Group is primarily concerned about the conditions of detention affecting
these persons, either when placed in police cells or in regular prison facilities. Not only are the
conditions much worse than those affecting sentenced detainees, but the lack of adequate
facilitiesis so blatant that they do not meet minimum standards enshrined in the United Nations
Body of Principles for the Protection of All Persons under any Form of Detention or
Imprisonment.

67.  Thesdituation of persons awaiting tria in police stationsis of particular concern since,
according to the Constitution (art. 35 (d) (1)), the duration of detention there should not exceed
48 hours, covering only the time between initial apprehension and the first appearance in Court.
However, the Working Group noticed that persons were returned to the police station after the
first appearance before the court and detained there for months in totally inadequate facilities.
Quite apart from the inappropriate conditions for long periods in detention, holding peoplein
police cells beyond the legal limits for detention in custody isincompatible with the notion of a
fair trial. Accused individuals being held by the police are vulnerable. They can be put under
pressure to confess or to renounce some of their rights.

68.  Theamount of timein pretrial detention - although not very long (about 29 per cent of
the total inmates population is awaiting trial) in comparison with other countries - is worrisome,
because not only are pretria detainees held in very bad conditions, but also because this period is
not always taken into account in the definitive sentence. No activities whatsoever are offered,
and detainees have very limited access to medical facilities and treatment. For those suffering
from illnesses, this results in the aggravation of their health problems or even the death of some
persons. The Working Group gained the impression that a person presumed to be innocent until
found guilty is treated more harshly than one who has been found guilty and convicted.

69.  TheWorking Group has a so noticed that, despite the overcrowding problemsin pretrial
facilities, bail is seldom granted even for minor offences, or when it is, the amount exceeds what
the accused or his family can afford to pay. According to statistics given to the Working Group
by the Prosecutor’s Office and the Inspecting Judge, more than 5,000 inmates are in pretrial
detention because they were too poor to pay an amount of bail that range from rands 100

to 1,000.

70.  Even though the Judicial Service Amendment Act of 2001 allows the head of a prison

to bring an application to a magistrate to have a prisoner released when this person cannot afford
to pay bail, or when he considers that the overcrowding is so serious that the human dignity,
physical health or safety of the prisoner is threatened, the Working Group was under the
impression that in practice this mechanism is rarely implemented.
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71.  The Working Group wishes to mention that delays affecting cases before courts are due
in most part in the management of the courts and concern mainly cases under appeal. The
Working Group is also concerned about juveniles detained awaiting trial in police cellsor in
maximum security prisons, and would like to stress that no minor should be detained in these
conditions, even for the most serious charges.

C. Thecalculation in thefinal sentence of time spent in pretrial detention

72.  TheWorking Group has also noted that there was no legal stipulation in the law or a
directive that takes into account in the final sentence time spent in pretrial detention. Although
many magistrates and judges have been reassuring in explaining that they personally did take
into account the period spent in pretrial detention, and deducted this time from the final sentence,
all agreed that in law and in practice it isthe discretion of the sentencing magistrate or judge to
decide. Many detainees have confirmed that the months and even years in some instances spent
in pretrial detention have not been accounted for in their sentence.

73.  TheWorking Group would like to stress that pre-sentencing custody is time actually
served in detention, and often in harsher circumstances than the sentence will ultimately call for.
The Working Group wishes to mention that, in many countries, not only is the time spent in
pretrial detention accounted for in the sentence, but because of the harder conditions and the
absence of any remission or parole programmes in this regime, this period usualy is multiplied
by two or even three times and deducted from the final sentence given.

74.  Although the Universal Declaration of Human Rights and the International Covenant on
Civil and Palitical Rights do not specifically emphasize the need to take into account time spent
in pretrial detention for computation of the sentence, human rights doctrine (from the European
Court of Human Rights, the United Nations Human Rights Committee, the Inter-American
Human Rights Court and this Working Group) has concluded that the courts should take into
account this period and credit their sentence accordingly. Some even add that not observing this
principle could amount to a violation of article 14, paragraph 7, of the International Covenant on
Civil and Palitical Rights, which declares that “no one shall be liable to be ... punished again for
one offence for which he has already been convicted”.

D. Thepolice

75.  The Working Group has been made aware that the behaviour of some police officers has
led to a negative perception of police activities. In particular, the cases of police brutality have
created an image of the police acting with brutality and impunity. The Working Group is
particularly concerned about the high number of deaths in police custody or as aresult of police
action.” The Working Group is also concerned about the numerous cases of police arresting
legally established foreigners (from other African countries), throwing out their residence papers
and putting them in custody or even handing them to immigration authorities for forced
deportation.

76.  Although the Working Group commends the mandate and the activities of the
Independent Complaints Directorate (ICD), which oversees the behaviour of police officers and
receives complaints from the public, it regrets that the scope of its mandate which allows for
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automatic review and inspection covers only for the most serious cases of police brutality (death
in police custody or aggravated assault). The Working Group has been informed that, with the
exception of deathsin custody, many of the cases referred to ICD are referred back to the police
for investigation and thereis limited capacity to monitor these investigations. It is also stated
that police are not compelled to report back to ICD. Asaresult, people have little confidence

in the effectiveness of the oversight on police and do not believe that police can be held
accountable.

E. Detention under immigration law

77.  TheWorking Group noticed during its visit to the Lindela Repatriation Centre that many
foreigners were deprived of their liberty, some with legal residence papers, some seeking asylum
and claiming they had been arbitrarily arrested by police officers, ill-treated, not able to contest
the validity of their detention and that they could subsequently be expelled from the country with
no form of review or recourse. The Working Group has noticed that, although the Constitution
and the Immigration Act alow persons fleeing persecution to claim asylum or refugee status, it is
almost impossible to do so when in detention. What occursin readlity is that these persons either
liveillegally in the country or, when arrested, are sent to a repatriation centre and deported with
no other form of process or recourse, sometimes having spent months in detention awaiting
removal. Theright to alawyer or to legal aid is not covered for such situations.

78.  TheWorking Group understands and respects the immigration policy of the Government
and is also aware of the important migration flows which hinder the respect of the legal
procedure. However, the Working Group considers that this practice cannot be justified. The
Working Group would like to remind South Africa of itsinternational obligations, not only under
international instruments it has adhered to, but also according to the South African Constitution,
which stipul ates “that every person detained has the right to challenge the lawfulness of the
detention in person before a Court and if the detention is unlawful to be released” (chap. 2 of the
Constitution, Bill of Rights, sect. 35 (2) (d)).

79.  TheWorking Group would like to commend the work done by the South African
Commission on Human Rights in itsinvestigation of the events that took place at the Lindela
Repatriation Centre in 1999 and in 2000 and recalls its finding: “The arbitrary and
indiscriminate detention of undocumented migrants has become a commonplace, everyday
occurrence. This practice fliesin the face of the many universally recognized human rights that
migrants are entitled to, whether they are documented or not. When asylum-seekers are affected,
such detention becomes a serious violation of their special right to international protection.

Even ordinary South African citizens are not spared the humiliation of having to prove to
arresting officersthat their presence in the country islegal. What is more alarming are the
dangerously high levels of xenophobia and the callous attitudes of officials during the arrest and
detention procedures. Unfortunately, the principal driving force behind the present immigration
control system is the misplaced human deterrent policy, which contributes to blurring the already
difficult distinction between asylum-seekers and economic migrants.”

80.  Aswe have pointed out to many of our interlocutors, South Africa has come along way
from the apartheid regime that it was under only 15 years ago and the Working Group is fully
aware that democracy was only implemented 11 years ago. The evolution of society and
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mentalities is amuch longer process and it isin this context, helping South Africato improve
and to become amodel for other countries, that we are expressing the above concerns, taking
into account the situation the country is facing, where it has come from and also the positive
aspects that need to be commended.

V. CONCLUSIONS

81.  TheWorking Group visited South Africa at the invitation of the Government and enjoyed
the fullest cooperation of the authoritiesin all respects. The Working Group reiteratesits
gratitude to the Government and to all other authorities for their transparency and cooperation.
The Working Group was able to visit al the detention centres and other facilities that it requested
and meet with and interviewed whomever it wanted. The interaction with all detainees
interviewed was very positive, as al welcomed the visit of the Working Group and were very
keen to give their testimonies and state their complaints in avery open and transparent manner.

82.  TheWorking Group commends the dramatic changes that have taken place over the
last 15 years, from the abolition of the apartheid regime to the establishment of a genuine
democratic society where human rights are solidly enshrined in the Constitution and where all
levels of governments, independent institutions and NGOs are committed to the respect of the
rule of law and democratic principles. The Working Group observed that the changes initiated
are still being implemented, and it takes into account the many constraints the Government and
civil society are facing for these values to take root.

83.  TheWorking Group welcomes the transformation of the criminal justice system,
including the correctional system and the improvement of conditions of detention for convicted
prisoners, which are among the priorities set forth in the current reforms. The orientation of the
current correctional policy is geared towards rehabilitation and reinsertion. The Working Group
also recognizes the efforts of the Government in having established alegal aid system available
to al detainees in the criminal process without jeopardizing the independence of the legal
profession.

84.  TheWorking Group notes that a high rate of incarceration, in the context of a high level
of criminality due to economic difficulties and persistent inequalities, has led to avery large
prison population. The Working Group noted that many convicts served long sentences and that
time spent in pretrial detention was often not taken into account. Moreover, the situation of
pretrial detainees isworse than that for convicts, particularly when they are held in police cells.
The Working Group is aso worried about the high rate of police brutality, including deaths of
suspectsin custody. Also of concern isthe situation of young offenders, often charged with
serious crimes, but for whom no separate justice system is yet established.

85.  TheWorking Group is also concerned about the situation of foreigners detained under
immigration laws, as the procedure does not make it possible to effectively challenge the
lawfulness of detention and places the burden on the person concerned to prove the right to
remain in the country. Moreover, legal aid is not available for immigration matters. In addition,
the conditions of detention in the Lindela Repatriation Centre do not meet international
standards.
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VI. RECOMMENDATIONS

86.  WhiletheWorking Group recognizesthe efforts of the Government to seek waysto
improve the conditions of detention and to reduce the prison population, it is essential that
urgent measures be taken to address the overcrowding in pretrial facilities and police
stations, by making more use of alter native measuresto detention and by taking whatever
steps are necessary to reducethe duration of pretrial detention and, asfar as possible, to
avoid holding pretrial detaineesin police cells. In addition, an independent inspecting body
should be set up to visit police cellsand immigration detention centres; alternatively, the
competence of the Inspecting Judge be extended to cover this area.

87. Lawsand practicein the criminal justice system should bereviewed to ensure that,
in sentencing a person convicted of an offence, the court takes into account any time spent
in pretrial detention, even if it appearsto reduce the sentence below the mandatory
minimum. The practice of sentencing should seek to avoid a situation where people may be
incarcerated simply because of their poverty. The use of alter native sentencing options
should be encouraged when financial circumstances render a person unableto pay afineor
fulfil a sentencethat contains some monetary obligation.

88.  TheWorking Group encourages the Gover nment to continue the refor ms already
engaged in order to improve the treatment of young offendersand to set up a specialized
justice for minors in conformity with articles 37, 39 and 40 of the Convention on the Rights
of the Child, to which South Africaisaparty. TheWorking Group therefore recommends
that pretrial detention for minors be practised as an exceptional measure applied only in
last resort, that minors under the age of 16 be excluded from the correctional system and
that separate institutions be established for minors under 18 who are sentenced to
detention.

89.  Concerningthe persons detained under immigration legislation, the Working Group
invitesthe Gover nment to take the appropriate measuresto allow for an effective challenge
of the detention of illegal foreigners so that they may be ableto exercise all therights
guaranteed in the Constitution.

Notes

! See CERD/C/461/Add.3, para. 135.
2 See Office of the Inspecting Judge, Annual Report 2004/2005, p. 24-25.
? Act No. 108 of 1996.

4 Act No. 111 of 1998, as amended by the Correctional Services Amendment Act No. 32
of 2001.

> For the period 2003-2004, there were 334 deaths in police custody, and 714 deaths as a result
of police action; 24 police members were convicted. See Independent Complaints Directorate,
Annual Report 2003-4, p. 48, 60.



