Opranuzarwst O6pearnHenHbIX Hanmii | Shoosists

AR Coset Be3onacHocru Distr: General
‘\(l Ef : 22 December 2005
S

Russian
Original; English -

IMTucbomo Bpemennoro Ilosepennoro B aemax IlocrostHHOFO
npeacTaBuTeabeTBa Idpuonun npu Oprannsauuu O0beIHHEHHBIX
Haumnii or 20 nexatpst 2005 roga ua ums Ilpeacenarens Corera
BesonacHocTH

ViMelo MeCTh HACTOAIMM NPEenpoBONUTS Mpecc-penns MuHHCTepcTBa MHO-
¢TpaHuuX gen denepatusHoii Jemokparudeckoldl Pecnybnuxu Jduonus (cM. npu-
noxkenue) M pewenne Komuccuu mo mnpeTeH3nAM OIpuTped W DfHomud ot
19 pexabps 2005 roga, kacalomleecs NpeTeHsMH DQHONUN OTHOCHTENRHO jus ad
beilum, B KOTOpOM MpPH3HAETCH, UTO DPHTPEA HECET OTBETCTBCHHOCTEL 3a Pa3BAlsbl-
Banpe BoiHe 1998-2000 rogoB npoTWe 3$HONMH W, CIEROBATENBHO, SIBNAETCA ar-
peccopoM. .

Byay npusHaresen BaM 32 03naxomiIeHHe ¢ HACTOAIMUM MHCHbMOM H MTPHIIONKE-
HHeM K HeMy Bcex wieHOB CoBera be3oMmacHOCTH M pacnpocTpaHeHHe ero B KavyecT-
Be nokyMmeHTa Cosera belonaCHOCTH.

(ITodnuce) TMocon Tepynex 3enHa
Bpemenunil [TosepeHHbId B Aenax

05-66147 (R) 291205 301205



5/2005/816

IIpusoxkenne k muceMy Bpemennoro Iloeepennoro B nesax
IToCTOSIHHOIO NpeACcTABHTENbLCTRA Jduonun npu OpraHu3aliu
O6pegnuennnix Hanmii or 20 nexaéps 2005 roga Ha ums
Ipencenareas Cosera BesonacHocTh '

MexayHapoaHbIi TpHOYHAJI NPHIHAJ, 4TO DPHTPEA HeCeT
OTBETCTBEHHOCTD 33 pa3BA3bIBaHue BoitHbl 1998-2000 ronos
NpoTHR D$HONHHN U ABISAETCHA arpeccopom

B ony6nukosaHHOM Buepa, 19 mexaGps 2005 roga, pewennn (cM. nobaenesue)
Komuccua no npereHzuaM Iputped ¥ DPHOMUH yKazana, 410 DPUTpes HECeT OT-
BETCTBEHHOCTD 33 PA3BA3bIBaHHE UBYXJeTHell BoiiHb ¢ Dduonueit. Komuceus takxe
yKazand, 4To DpUTpes HeCceT OTBEeTCTBEHHOCTb 33 yMbleHune ybuhcrsa, uibne-
HUS W MOXMIIEHHA SDHONMCKMX TIpaknan M wupokoMaciuTabHoe pasrpalieHne u
YHAUTOKEHHE HMYIIECTBA I'PAX/]aH BO BpeMA apHTpeliCKHX HamafeHHi W oxkyna-
UMU TeppHTOPHH DdUONMK B OPUIPaHUUYHBEIX palionaX. Jlaxe eCau B 3TOM peleHHH
Komuccua He onpaspana 3dHONMKI0 0 BCEM TYHKTaM, OHO WMEET OCHOBOMOJArak-

‘mee 3HaYeHHEe, MOCKONBEKY B HEM NIPH3HAETCH, HTO Bpwrpesl ABJIACTCA ArpeccopoM, H

YKA3LIBAETCA HE BOWHCTBYIOUIHH XapakTep PexcuMa, KOTOPHIH 3aBes B HBIHEIHHHA
TYIHK MHPHBIR POLeCe. '

TIpu3Has, 4T0 DpHTpesd HECeT OTBETCTBEHHOCTS 38 KPHU3HC B OTHOWIEHHAX Me-
WAy AByMs crpanami B 1998 rony, Komuccua 3aasina, YTo DpHTPEs HApyWIUna Me-
KAYHAPOAHOE MPaRO, Koraa oHa Ge3 kakux-THGo npuunH Hanana Ha Dduonuio H
OKKynupoBaia Bagme 0 ApyrHe HesallKeHHbiE paitoHul Zduonnn B Mae 1998 rona.
B nynkre 16 pemenusd KoMHCCHS BRIHECHA CHEAYIOWEE KATETOPHIHOE ONpeAeieHUe
B OTHOWIEHMN CTOPOHBI, KOTOpAas pasBAl3aNa BOHHY M, CIEA0BATENILHO, HECET OTBET-
CTBEHHOCTD 3a KPOBOMPONHTHE MEXKAY ABYMA CTPAHAMH!

...KomHeens cuymraer, uro DpATped HApyMInaa NYHKT 4 crarbh 2
Yeraea Opranusaund Ob6wesunceunplx Hauuii, npufernys k soopyxenmnoi
CHJle NI COBepINeHNS HAAAXEHAS H okKynanun baame, naxoausmerocs
TOr2a NoJ MHPHRBIM YHpaBieHHeM DHonnA, 2 TAKKe APYrod TeppHTOPHH
B Taxraii Apuabo n Jlaenait Apnado B JdrHonun, B Xoae HACTYNJIEHHA,
Hagapweroca 2 masn 1998 roga, n cOa3ana kommnencuposatk JHHONHH
ymep6, NPHYAHEHHBIH B PEe3yJbLTATE 5TOT0 HAPYMIEHHN MERIYHAPOAHOIO
npasa.

KoMuccns BecbMa KOHKPETHO BBICKA3anack B OTHOIIEHHH TOrO, KOTa Haua-
NOCh -HE3aKOHHOE BTOPIKeHHWe IPUTPEH, M OTHOCHTENBHO COCTABA 3PUTpeHcKHX
BOMCK, KOTOpEIE OCYNIECTBMIH 3TO- HECHPOBOLMPOBaHHOE HamageHue. Komuccus
3aiRMAA CNIENyIOUlee OTHOCHTENIEHO TOro, KOTZla HaYanochk NMepBoe apHTpeiickoe He-
CNPOBOLUMPOBAHHOE HANAeHNE Ka Dduonuio,

Joka3zaTeabCTBA CBHAETENBCTBYWOT O TOM, YTO WPUMEDHO B
05 4. 30 m. 12 masa 1998 roga 3puTpeilickHe BOOpPYKeHHbIE CHJILI B COCTABE
no Menbweil Mepe ABYX PerylifipHbLIX GpHrag npH NOJACpKKe TAHKOB M
aprHUTepUN HananW Ha ropoa Baame n HECKOJBKO ADYIMX NPHIPAHWY-
HbIX paiionos B TaxTalt Annabo B Duonuu, a Takike no MeHbuieif Mmepe B
JABYX MecTax B coceaueM palone Jaenadi Axnabo. B 5707 u nmociaeaywimne
ARM IPHTpPelicKHe BOOPY/REHHBIE CAILI NPOABHBYJIHCL 4epe3 PaBHUHY
Baame B Gonee BRICOKOTOPHBIE PAHOHEI B BOCTOYHOMH 4acTH.
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Ha moMmeHT HanageHus y D¢uonun, y6exkAeHHOH B TOM, 4T0 1Ba OparcKHX Ha-
pona He NMPEACTABNAIOT Yrposel Apyr Apyry, He GeNo BOHCKOBRIX noapasfaencHuid B
aToM paitoHe. KoMuceus NOATBEpAnNa 3TO, 3aiBHB B NYHKTe 14 CBOEro pemieHuH,
YTO «IOKA3aTeNhCTBA YKA3LIBAIOT HA TO, UTO {UOTNCKHE JAIUTHHKH COCTOANM U3
IPOCTEIX OMONYEHUEB H HEKOTOPOro Unc/a NoNuUekcKuX, KoTopee OLInN BEIHYXAe-
Hil GBICTPO OTCTYNMHTE NOA HATHCKOM 3pHTpelicikix BolcKy.

KoMucens kaTeropvyecks OTKJIOHHUIA BCE apTYMEHRTHI, BLIABHHYTEIE DpyuTpeei
B ONpaBiaHHe CBOero HedakoHHoro axra 12 mas 1998 rona. B atom xe nynkre Ko-
MHCCHA 328BHNA, YTO BBHIY OTCYTCTBHA (PaKTa BOOPYKEHHOIO HamaleHus Ha JpHT-
pel0 HacTyNIeHHe, HauaBmieecd 12 Mad, He MOXET ObITh ONPABAAHO KaK 3aKOHHAs
caMooBopoHa cornacHo YeraBy Oprannzaunn OGseuHenHmy Hauyit.

_ CrneayeT HANOMHHUTE, UTO NPABHTENBCTBO DPHTPEH BCErAa YTBEPHKIANO, B TOM
yycae # B KOMUCCHH 1o npereH3HaM, 410 D¢uonusa depe3 ¢Bol napaamenTt o6na8u-
na soltHy Dpurpee 13 Mag 1998 roga. B noaTeepxieHKe 3TOre DPUTPEA CCBUIANACH
HE PE30TIOHRIO, TPHHATYIO NMapiameHToM D{HONHY, cO3HATENbHO MCKaxas ee co-
mepxanne. KoMuccHro He BBeH B 3abnyXKAeHUE [MONEBITKY JPHTPEH ONpaBlaTh CBOK
arpeccuio. B nyHkre 17 atoro me pemenua KoMuccHs 3agauia cleayromee:

«13 man 1998 rona CoBer MHUNCTPOB H papaamMedT Jpnouuu npn-
HANA PE3ONIONHI0 € OCyXKAenuemM HanmageHusa 12 mas H TpeGopannem Gei-
VCICBHOTO H HEMeIJIEHHOTo BhIBOAA JIPHTpeiicKHNX CHA ¢ TEPRHTOPHH
3duonun. ITa pesoawrHg He G114, KAK ITO YTBepiKAaeT IpuTpen, 06nL-
fIBJICHHEM BOHHBI».

Komuccus B mysKTe 15 pelleHH? Takke 4ETKO yka3ala Ha OTCYTCTBME Y DpPHT-
pey kakux-nHGo NoBoAOB A4 HanaleHHd Ha J(PHONHIO Ha TOM OCHOBAHHH, 4TO
Jduonua Hapywuna TeppUTOPHATLHYI0 HEIPHKOCHOBEHHOCTE IPUTPeH. KoMHCcHA
3afaBUIIE CleaAyKoIee.

«Paiionbl, NEPBOHAYANLHC 3AXBAYEHHBIE IPHTPEHCKAMH CHAAMH B
TOT AeHb, GbiaH paiioHamu nando B npeaeaax deccnopno ahronckoii Tep-
paTOpHN, JHOO B mpeaenax TEPPHTOPHH, KOTOpas HAXOAKAACH WOJ MUp-
HBIM yopasieHdeM Dduonuu M noiaHee okaiaaack Ha 3puonckoit cropo-
He OT JMHHH, K KOTOPOH A0/KHB! 6bIIH GBITL OTBEJEHBI BOOPYKEHHBIE
c¢nael Sduenun B 2000 roxy B cOOTBETCTBHR ¢ COTIAIICHHEM 0 npexpa-
menny orud or 18 wwona 2000 roaa.

B ceoem 3asBnenuy KoMHccHs moaTeepAuna, 4TO pasmep yuiepba, KoTOpId
AQIKHA BOSMECTHTE DpuTpes, OyAeT ycTaHOBJEH Ha dTane onpefeneHus yObITKOB.

Odwmonus HHKOTAZ He MCOEITRIBANA COMHEHHI B TOM, YTO K TaKOMY BHIBOLY
Apumna 6wl Mobas TpeTks CTOPOHA, KoTopas HMena OBl BOIMOXHOCTE C KOCTATOY-
HOH OOBEKTUBHOCTEIC M BECIPUCTPACTHOCTRIO H3YUHTE (AKTEI, IOCAYHKUBIINE TIPH-
4MHOM BOBHHKHOBEHMA KPHU3NCAa B OTHOWEHHAX Mexiy ODduomned n Bpurpeedt.
HMmeHnHo Takoe pewmenue BuiHecia U OAE B KoMuTeTe MOCNOB, YYPEXKIEHHOM €10 B
TO speMd. Paneiie NpaBUTENbCTEO JPUTPEH MBHITATOCH BBECTH B 3a88nyKIeHHEe CROM
HapoZ ¥ MeXAyHapoJHoe cooblecTBO OTHOCUTENBHO HCTOKOB KPH3KUCA MEXAY ABY-
MS CTpaHaM¥, UCTIOAB3YA ANA 3TOro peweHue [lorpannyHoil Komuceunn, Teneps 3710
HeBo3MOkHO. Hu ogna noneiTka IpHTPEeRCKOrO PYKOBOACTBA CKPBITE MCTHHY He
yBeHUaeTcd yonexoM. DQUonNA B JpUTped CErofiHa HaxOAATCS 8 TAKOM COCTOAHHH
B CHNY OAHOI'0 HEONpPOBEPXHMOro dakra, KOTOPHIH Teneps co BCel onpeaeneHHo-
¢Thio ycTaHoBeH KoMmuccHell no nperensuam. 3ToT (aKT 3aKAIOYAETCS B TOM, 4TO
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Opurpes monycTuia QatalbHY0 M Tpardueckylo oNMOKy, COBEpPIUMB HECHPOBOUN-
PORAHHYIO arpeccHio NpoTHE MupHOH Ddwonuu. IIpuusaroe pelleHNe HMEET 4pes-
BRIYA{iHO BaXKHOE 3HaMeHHWe AJid HEIHELIHEro COCTOAHMA MMPHOrO NMpouecca B 0THo-
wennax mexgy Jduonued u Dpurpeeil. 310 nocnefuee pemenne KoMHccHu 1mo
[peTeHsuaM, Oe3yclMoBHO, YKa3RIBAET Ha To, YT0 ¥y JpHTpek HeT abconioTHO HMKa-
KHX OCHOBaHHMiIl NMpPeTeHA0BaTh Ha BBICOKHME MOpPAbHLIe NMPHHLUMME B HBIHEHIHEM
koudnukre. Ona Gwuta arpeccopoM. Kak ykasana KomuccHs B nmyHkre 16 cBoero
pelueHus, DpuTpes HApYIIHNa OYHKT 4 ctaTed 2 Yerasa Opranusaunn OO6belHHeH-

. HBIX Hauui, B KOTOPOM FOBOPHTCA CHEAyKILLEe:

«Bcee Unenst Oprannzanun O6sesnneHAblx Hannil sBosaepKuBawTeH
B MX MEXIYHAPOAHBLIX OTHOWEHHAX OT Yrpo3bl CHJOH HJAH €6 NPUMEHEHHHA
KaK NPOTHB TePPHTOPAA/LHON HENPUKOCHOBEHHOCTH MJIH NOJTHTHYECKOH
HE3aBUCHMOCTH NIoBore rocygapeTsa, TAK H KaKHM-AHOo0 apyrum obpa-
30M, He coBMecTUMBIM ¢ Henamu Obneaunennkix Hanuii».

3neck HeOGXOAMMO OTMETMTE, UTO, KATErOPU4ECKH OTBEPTHYB NPABORYIO ap-
TYMEHTALHIO DPUTPEH, COracHO KOTOPOH yrpoia CHIOM HIM ee MPUMEHEHME om-
paBzaHEl Mo MeXAYHapOLHOMY MpaBy AJf 38XBaTa TEPPHTOPHH, Haxoislledca mox
MMPHBIM YOPaBIeHHEM IpYroTo TocyAapcTBa, ML B CHIY NPETEH3WH Ha 3Ty Tep-
puropuro, KoMICCHS 3aABHNA, 4TO:

«[IpakTAKS rocynapeTB H TPYAR! BHAHBIX CHEUWANHCTOB MO MEXAY-
HAPOAHOMY NPABY CBHAETEALCTBYIOT 0 TOM, MT0 Ha camooGopony neinas
CCBINATRCH A7 YPETYJIHPORAHUA TEPPHTOPHAALHLIX criopoB, B 3Toif cka-
3 Komuccenn OTMEMAeT, 4TO NorpadvAYHble COOPBI MEXAY rocynapcTeaMmu
BOZHKEKAIOT HACTOALKO YacTo, 4TO J0f0e HIBATHE H3 3A0PETA YTPO3BI ¢n-
Joil MAM ee NMPUMEHEHUN B OTHOWICHHH TePPUTOPHH, KOTOpASA, KAK YT-
BEPKAACTCH, HE3AKOHHO OKKYNHPOBAHA, co3facT Goabmmoil H OnacHLIR
npoden B CCHOBONOJIArauled HOPME MEKIYHAPOIHOTO NPABAN,

C xakoji OB CTOPOMBL HM paccMATPHBATE 3TOT @PTYMEHT, HET HHKAKHX OMPAas-
AaHU#t 1718 HECITPOBOLMPOBAHKOH arpeccHH, KOTOPYIO DpUTpes COBEpIUHA NPOTHB
Bduonuu B nepuon 1998-2000 ropor. MMenHo Ha 3T0 ykasana Komuccus no npe-
TEH3MAM B CBOEM peleHHH 0T 1% nexabpa 2005 roaa.

IpUTpess COBEPIIMIA SBHYIO arpeccHio, HUKOUM 06pa3oM He CpPOBOLHPOBAH- |
Hyto 3duonneit. 1o onpelenetne KOMHCCHH N0 NMPeTeH3MAM HE TONBKO pacceMpa-
€T BCE COMHEHHA, KOTOPBIE MOTIH BOZHHUKHYTb B YMAX 0AeH B 0THOLIEHUH HCTOKOB
KPH3KCa, HO M NPOJIMBAET MOAE3INBIH CBET HA XapakTep mpobnemel, ¢ KOTOPOH npo-
JOMKAIOT CTalKMBATLCH 00€ CTpaHbl B paMKax MHUPHOTO mpouecca. ATpeccHs Dpur-
pen B Mae 1998 roma He MMeeT Hukakux onpasinaHuil. PaBHO Kax He MMeEeT HHKaKHX
onpaekanuil To, YTO ceidyac menaercs Spurpeel A4 3CKaNallHK HANPAKEHHOCTH B
patione obuieldl rpaHHIE] M COZTAHNA MPENATCTBRY HA NyTH yperynHpoBaHua KpH3H-
¢a H HopManu3aluy OTHOWEHHIT, '
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L. INTRODUCTION

1. This Claim (included as a component of all of Ethiopia’s Claims 1-8) has been
brought to the Commission by the Claimant, the Federal Democratic Republic of Ethiopia
(“Ethiopia™), pursuant to Article S of the Agreement between the Government of the Federal
Democratic Republic of Ethiopia and the Government of the State of Eritrea of December 12
2000 (“the Agreemeut”). The Claimant asks the Commission to find the Respondent, the
State of Eritrea (“Eritrea™), liable for loss, damage and injury suffered by the Claimant,
including loss, damage and injury suffered by the Claimant’s nationals, as a result of the
alleged use of force against the Ciaimant in violation of the rules of mtema‘noml law
reguiating the resort to force, the jus ad bellum, in May and June 1998.' The Claimant
requests monetary compensation. '

2. The Respondent asserts that it fully complied with international law in its resort to
mifitary operations.

it JURISDICTION

3. Eritrea asserted that the Commission has no jurisdiction over this issue, because the
Agreement, in Article 3, assigns the responsibility to address -it to another body. The
Commissién finds that argument unpersuasive. Article 3 provides for the creation of an
“independent and impartial body” to be appointed by the Secretary-General of the
Organization of African Unity in consultation with the Secretary-General of the United
Nations, and defines its task in the following terms: '

In order to determine the origins of the conflict, an investigation will be
carried out on the incidents of 6 May 1998 and on any other in¢ident prior fo
that date which could have contributed to a misunderstanding between the
parties regarding their common border, including the incidents of July .and
August 1997,

The Commission understands that the independent body authorized by Article 3 has never
been constituted. '

-4, The terms “origing of the conflict” and “misunderstanding between' the parties
regarding their common border” are not the same as the legal issue posed by Ethiepia for
adjudication in this Claim, that is, whether Eritrea’s actions in May and June 1998 involved
the unlawful resort to force against Ethiopia resulting in liability in accordance with
applicable rules of international law. Determination of the origins of the conflict and the
nature of any misunderstandings about the border, had they been made by the impartial body

! Both Parties utilized the terminotogy of jus ad belium to describe the law governing the initial resort to force
between them. At the hearing of this Claim in April 2003, Ethiopia confirmed that it meant by this the use of
force contrary to the Charter of the United Nations, June 26, 1945, 59 Stat. p. 1031, 3 Bevans p. 1153
[herginatter UN.Charter].
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anticipated by Article 3, could have been helpful in promoting reconciliation and border

.delimitation, but they certainly would not have answered the question of the legality of

Eritrea’s resort to force. The factual inquiries calied for by Article 3 were largely different
from the factual determinations this Commission must make in assessing Ethicpia’s claim
under Article 5. Moreover, it seems clear that Article 3 was carefuily drafted to direct the
impartial body te inquire into matters of fact, not to make any determinations of law. This
Commission is the only body assigned by the Agreement with the duty of deciding claims of
liability for violations of international law.

3. Upon- first reading, the last sentence of Article 5 of the Agreement might weil be
thought to exclude the Commission’s jurisdiction over rules of international law regulating
the resort to force. That sentence provides that “[tlhe Commission shall not hear claims
arising trom the cost of military operations, preparing for military operations, or the use of

Jforce, except to the extent that such claims involve violations of international humanitarian

law” (emphasis added). However, at an early stage of the proceedings, the Parties agreed
upcn an interpretation of that sentence limiting it to claims solely for the costs of the
enumerated activities, and the Commission agreed to respect that interpretation, That agreed
interpretation was recorded in point 5 of the Commission’s letter to the Parties of July 24,
2001." Consequently, the Comunission has jurisdiction pursuant to Article 5 over Ethiopia’s

Jus ad bellum Claim.

1. THE MERITS

6. Ethiopia claimed that Eritrea carried out a series of unlawful armed attacks against it,
beginning on May 12, 1998, in violation of the jus ad bellum, and made this an element of ail
eight of the Claims it submitted to the Commission.’ The Commission, in ordering filing
schedules, decided to hear that Claim along with Ethiopia’s Claims cencerning alleged
violations of applicable international law, including the jus in bello, in the Western and
Eastern Fronts (Ethiopia’s Claims ‘1 and 3). Consequently, this Claim was heard in the -
Commission’s April 1115, 2005 hearings on liability. E '

7. The Commission informed the Parties on August 29, 2001 that it intended to conduct
proceedings in Government-to-Government claims in two stages, first concerning liability, .
and second, if lizbility is found, concerning damages. Ethiopia filed its Statement of Claim on
December 12, 2001, Eritrea’s Statement of Defense was filed on December 16, 2002,

+

* Paint 5 of the Commission's July 24, 2001 letter to the Parties states:
The Commission notes'the agreement of the Parties that the last sentence of Article 5, paragraph 1
ot the Agreement of 12 December 2000, despite its wording, was intendid to mean that claims of
compensation for all costs of military operations, all costs of preparing for military opevations,
and all ‘costs of the use of force are excluded trom the jurisdiction of the Commissian, without
exception. Consequently, the Commission shal! respect that interpretation of the provisien.
* See, e, Partial Award, Central Front, Ethiopia’s Claim 2 Between the the Federal Democratic Republic of
Ethiopia and the State of Eritrea (April 28, 2004), para. 4 [hereinafter Partial Award in Ethiopia’s Central Front
Claims]. ) ‘
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~ Ethiopia’s Memorial on November 1, 2004, Eritrea’s Counter-Memorial on January 17, 2005,
and Ethiopia’s Reply on March 10, 2005,

8. In essence, Ethiopia contended that Eritrea planned and carried out these attacks
against Ethiopia in violation of its obligations under international law, incloding notably the
requirement of Article 2, paragraph 4, of the Charter of the United Nations (“UN Charter”)
-that all Members refrain from the threat or use of force against.the territorial integrity or
political independence of any State. Ethiopia alleged that, between May 12 and June 11,
1998, Eritrea launched a “full scale” invasion of Ethiopia at many points along their mutual
border from Badme in the west to Bure in the east. '

9. In addition to its jurisdictional objections, dealt with above, Eritrea denied Ethiopia’s
allegations on the merits. In its written pleadings, Eritrea made the following three main
defensive assertions: (a) that Ethiopia was unlawfully occupying Eritrean territory in the area
around Badme, which was the area of much of the mitial hostilities it May 1998, citing the
decision of the Eritrea-Ethiopia Boundary Commission of April 13, 2002;* (b) that Ethiopian
armed militia near Badme carried out forcible incursions into Eritrea in early May 1998 and
fired on Eritrean forces on May 6 and 7, killing eight Eritrean soldiers and setting off fighting
between small units in the area during the next several days; and (¢) that it was Ethiopia that
declared war on Eritrea on May 13, 1998. On the last day of the hearing, Eritrea argued that
its ‘actions in taking Badme and adjacent.areas on May 12, 1998 were lawful measures of
self-defense, consistent with Article 51 of the UN Charter, taken in response to the fighting
near Badme that began on May 6 and 7, 1998, While Eritrea asserted that these incidents

occurred within Eritrean territory, Ethiopia asserted that they occurred within Ethiopian -

territory.

10. The Commission cannot accept the legal position that seems to underlie the first of
these Eritrean contentions — that recourse to force by Eritrea would have been lawful because
some of the territory concerned was territory to which Eritrea had a valid claim. It is true that
the boundary between Eritrea and Ethiopia in the area of Badme was never marked in the
years when Eritrea was an Italian colony, during Eritrea’s subsequent incorporation inta
Ethiopia, or after Eritrean independence in 1993, and it is clear that the Parties had differing
conceptions of the boundary’s location. However, the practice of States and the writings of
eminent publicists show that self-defense cannot be invoked to settle territorial disputes.” In

! Decision Regarding Deiimitation ‘of the Border between the State of Eritrea and the Federal Democratic
Republic of Ethiopia, Eritrea-Ethiopia Boundary Commission, April 13, 2002, reprinted in 41 LL.M. p. 1057
(2002). ‘

¥ See, e.g., Declaration on Principles of International Law Concerning Friendly Relations and Cooperation
Among States in Accordance with the Charter of the United Nations {the “Friendly Relations Declaration™), UN
General Assembly Resolution 2625 (XXV) of Oct. 24, 1970, G.A. Res. 2625, UN. GAOR, 25:h Sess., Supp.
No. 28, U.N. Doe. A/8028, reprinted in 9 1LL.M. p. 1292 (1970) (*[E]very State has the duty to refrain from the
threat or use of foree . . . as a means of solving international disputes, including territorial disputes™); GAETANO
ARANGIO-RUIZ, THE UNITED NATIONS DECLARATION ON FRIENDLY RELATIONS AND THE SYSTEM OF THE
SOURCES OF INTERNATIONAL LAW pp. 104103 (Sijthoff & Noordhoff 1979); ALFRED VERDROSS & BRUNO
SIMMA, UNIVERSELLES VOLKERRECHT p, 903 (Duncker und Humblot 1984); Michel Virally, Arricle 2:

11
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that connection, the Commission notes that border disputes between States are so frequent
that any exception to the prohibition of the threat or use of force for territory that is allegedly
occupied unlawfully would create a lalge and dangerous hole in a fundamentai rule of

mtelmtlonai law,

11, The Commission turns next to Eritrea’s second line of argument. In general, recourse
to the use of armed force by one State against another is unlawful unless it is used in self-
defense or occms with the sanction of the Security Council pursuant to Chapter VII of the
UN Charter.® As the text of Article 51 of the Charter makes clear, the predicate for a valid
claim of self-defense under the Charter is that the party reserting to force has been subjected
to an armed attack. Localized border encounters between small infantry units, even those
involving the loss of life, do not constitute an armed attack for purposes of the Charter. In
that connection, the Commission notes that Eritrea did not report its use of armed force
against Ethiopia on May 12, 1998 to the Security Council as measures taken in self-defense,
as it would be obligated to do by Article 51 of the Charter in case of self-defense acramst
armed attack.

12. With respect to the events in the vicinity of Badme that occurred during the period
from May 6-12, 1998, the Commission takes note of the sharply different accounts offered
by the Parties as ta the precise location of the incidents of May 6 and 7 and of the numbers
and types of forces involved. It need not resolve these differences, because it is clear from the
evidence that these incidents involved geographically limited clashes between smatl Eritrean
and Ethiopian patrols along a remote, unmarked, and disputed border. The Commission is
satisfied that these relatively minor incidents were not of a magnitude to constitute an armed
attack by either State against the other within the meaning of Article 51 of the UN Charter.

13. The Parties agreed that a joint body met in Addis Ababa on May 8, 1998 to discuss.
horder problems.” Ethiopia asserted, and Eritrea did not dispute, that the head of the Eritrean
delegation to that meeting was its Minister of Defense and that, following the meeting on
May 8, its delegation left Addis Ababa during the night. Ethiopia asserted that it had expected
the meeting to continue on May 9 and that it was surprised by the departure of the: Eritrean

delegation. Eritrea asserted in response that its delegation left because the meeting had

concluded. Ethiopia also asserted that the meeting had been cordial and that agreement had

Paragraphe 4, in LA CHARTE DES NATIONS UMES pp. {19-125 (Economica, 2d ed, 1991); OSCAR SCHACHTER,
INTERNATIONAL LAW IN THEORY AND PRACTICE p. 116 {Nijhoff 1991); PETER MALANCZUK, AKEHURST'S
MODERN INTRODUCTION TO INTERNATIONAL LAW pp. 314313 (Routledge, 7th rev, ed, 1987),

* See, eg, UN Charter, supra note I, arts. 2(4), 24, 39-42; !aN BROWNLIE, PRINCIPLES OF PUBLIC
INTERNATIONAL LAw pp. 699-700 (Oxford University Press, 6th ed. 2003); ANTOMIO CASSESE,
INTERNATIONAL LAW pp. 296-298, 305-307 (Oxford University Press 2001); Albrecht Randelzhofer, drticle’
274}, in THE CHARTER OF THE UNITED NATIONS: A COMMENTARY pp. [11-118 (Brune Simma ed., Oxford
University Press [994),".

" The Parties disagreed regarding the nature of this body. Ethiopia contended that the Parties established a
formal commission to address questions relating te the boundary. Eritrea characterized it in less formal terms. In
any case, the Parties were engaged in a process of consultations regarding questions related to the boundary
before hostilities began.
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“been reached that both sides should avoid border crossings by armed personne!l and that the
two sides would meet again in two months in Asmara to seek agreement on border issues.
Eritrea did not-respond in the present proceedings to those assertions.®

14, . The evidence showed that, at about 5:30 a.m. on May 12, 1998, Eritrean armed forces,
comprised of at least two brigades of regular soldiers, supported by tanks and artillery,
attacked the town of Badme and several other border areas in Ethiopia’s Tahtay Adiabo
Wereda, as well as at least two places in its neighboring Laelay Adiabo Wereda. On that day
and in the days immediately following, Eritrean armed forces then pushed across the flat
Badme plain to higher ground in the east. Although the evidence regarding the nature of
Ethiopian armed forces in the area conflicted, the weight of the evidence indicated that the

Ethiopian defenders were composed merely of militia and some police, who were quickly.

forced to retreat by the invading Eritrean forces. Given the absence of an armed attack against
Eritrea, the attack that began on qu 12 cannot be justified as fawful self-defense under the
UN- Charter. :

13, The areas initially invaded by Eritrean forces on that day were all either within
undisputed Ethiopian territory or within territory that was peacefully administered by
Ethiopia and that later would be on the Ethiopian side of the line to which Ethiopian armed
forces were obligated to withdraw in 2000 under the Cease-Fire Agreement of June 18, 2000,
In its Partial Award in Ethiopia’s Central Front Claims, the Commission held that the best
available evidence of the areas effectively administered by Ethlopla in earty May 1998 is that
tine to which they were obligated to withdraw in 2000.° In the same Partial Award, the
Commission explained why it must hold Eritrea liable for violations of international
humanitarian law committed by it within such territory and why such holdings concerning
conduct during the war have no effect on the mtematloml boundary as subsequently
determined by the Eritrea-Ethiopia Boundary Commission.'” The same ptmmple governs
-application of the jus ad bellum.

16. Consequently, the Commission holds that Eritrea violated Article 2, paragraph 4, of
the Charter of the United Nations by resorting to armed force to attack and occupy Badime,
then under peaceful administration by Ethiopia, as well as other territory in the Tahtay
Adiabo and Laelay Adiabo Weredas of Ethiopia, in an attack that began on May 12, 1998,
and i 13 liable to comipensate Ethiopia, for the damages caused by that violation of internationa!
law. '

¥ The evidence included references to other high-level contacts and conversations between the Parties in the
days prior to May 12, 1998, as well as suggestions of military preparations on both sides of the boundary during
this périod. Flowever, these matters were not clarified during the proceedings, and the Commission is
Lonstlamed to act on the basis of the record available to it.
" Partial Award in Ethiopia’s Central Front Claims, supra note 3, para. 31

10 ld at paras. 27-31. _

"In addition to the UN Charter, Ethiopia contended that Eritrea’s actions also violated the Charter of the
Oa'ganization of African Unity, May 25, 1963, 479 UN.T.S. p. 39 [hercinafter OAU Charter], as well a5 several
bilateral agreements and customary international law. While the OAU Charter articulates important principles,

13
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17, This leaves Eritrea’s third line of argument, based on Ethiopia’s alleged declaration of
war, On May 13, 1998, the Ethiopian Council of Ministers and Parliament passed a resolution
that condemned the May 12 invasion and demanded the unconditional and immediate
withdrawal of Eritrean forces from Ethiopian territory. This resolution was not, as Eritrea has

~asserted, a declaration of war. In international law, the essence of a declaration of war is an

explicit affirmation of the existence of a state of war between be]lig::reants.12 Nevertheless, the
resolution made clear that Ethiopia would not accept Eritrea’s advances as a fait accompli
and was determined to act in self-defense until the Eritrean forces withdrew or were
compelled to leave the areas they had occupied. Ethiopia so notified the United Nations

~ Security Council, pursuant to Article 51 of the UN Charter. Moreover, the Commission notes
that the Parties subsequently maintained diplomatic relations and some economic relations,

both of which would appear inconsistent with a formal declaration of war.

L8. Ethiopia also contended that the unlawful armed attack by Eritrea that began on May
12 included all of Eritrea’s subsequent attacks in May and June 1998 into Ethiopian territory
along other parts of the border between the two States, as it considered those attacks to be a
continuous second phase of a “30-day offensive” by Eritrea. It alleged that those attacks
occurred across the Mareb River and at Zalambessa or the Central Front and at Adi Murug
and Bure on the Eastern Front. In essence, Ethiopia contended that Eritrea carried out a
program of pre-planned and coordinated armed attacks in multiple locations in violation of
international law. This contention, however, has not been proved.

19 The evidence indicated that Eritrea’s armed forces were more fully mobilized than
those of Ethiopia and thus had the initiative in the first several months of the war, but that
does not prove that Eritrea’s actions, other than those in the areas of what became known as
the Western Front addressed in this Partial Award, wete predetermined. Based on the
evidence before it, the Commission cannot resolve whether the Eritrean military operations

from mid-May to mid-June 1998 in what became the Central and Eastern Fronts were pre-

nianned aftacks, as Ethiopia contends, or were determined by developing military demands as
both Parties sought to’control key corridors of attack and defense after it became clear that
Ethiopia would not acquiesce in Eritrea’s captures of territory on the Western Front. What is
clear is that, once the armed attack in the Badme area occurred and Ethiopia decided to act in
self-defense, a war resulted that proved impossible to restrict to the areas where that initial
attack was made,

20, Inview of these holdings establishing Eritrea’s liability for the unlawful armed attack
on the Western Front that began on May 12, 1998, the Commission will request further
briefling in the damages phase concerning the scope of the damages for which Eritrea is liable

because of the fundamental role of the UN Charter in relation te the issues presented, this Partial Award does
not consicer these additional claims in detail.

12 See Hague Convention ({1 R(.hnvc. to the Opening of Hostilities, O(.t 18, 1907, 36 Stat. p. 2239, | Bevans
p. 619.
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‘by reason of that attack, in addition to those damages following from the Commission’s other
Partial Awards.
IV, AWARD

In v-iew of the for.egoing, the Commission determines as follows:

Al Jurisdiction

1. The Commission has jurisdiction o.ver the Claimant’s jus ad bellum Claim.

B. Findinﬂs on Liability for Viclation. of Intema-tionai Law

1. The Respondent violated Article 2, paragraph 4, of the Charter of the United
Nations by resorting to armed force on May 12, 1998 and the immediately foilowing days to
attaclc and cccupy the town of Badine, then Lmder peaceful administration by the Claimant, as
well as other territory in the Claimant’s Tahtay Adiabo and Laelay Adiabo Weredas.

2, The Claimant’s contention that subsequent attacks by the Respondent along
othet parts of their common border were pre-planned and coordinated unlawfu] uses of force

fails for lack of proof.

3. The scope of damages for which the Respondent is liable because of its
woiatlon of the jus ad bellum will be determined in the damages phase of these proceedings.

[Remainder of page purposely left blank.]



S2005/816

16

PARTIAL AWARD - JUS AD BELLUM
"ETHIOPIA’S CLAIMS 1-8

Done at The Hague, this 19" day of December 2005
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