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n M C b M 0  BpeMeHHoro nOBepeHHOr0 B neJIaX nOCTORHHOr0 
npeACTaBUTeJIbCTBa 3@1onen npH OpraHH3aIIUH 0 6 a e ~ u ~ e n ~ b r x  
HaqHii OT 20 nerca6ps 2005 roaa H a  HMR IIpenceaaTem CoBeTa 
E e s o n a c ~ o c ~ ~  

MMeIO qeCTb H a C T O I I U U M  npenpOBOnATb npeCC-penU3 MUHUCTepCTBa  WHO- 

CTPaHHbIX ReJl @enepaTMBHOfi BeMOKpaTUqeCKOfi P e c n y 6 n u ~ n  3 @ U O n U n  ( C M .  MpM- 
nomeme) M p e w e w e  KOMUCCMM no n p e ~ e ~ 3 n n ~  3pw~pec l  u 3 + w o n ~ ~  OT 

19 ne~a6pn 2005 rona, Kacamqeecn n p e ~ e ~ 3 w u  3 + u o n u u  OTHocuTenbHo jus ad 
bellum, B KOTOPOM npU3HaeTCn, 4TO 3pUTpen HeCeT OTBeTCTBeHHOCTb 38 pa3B8361- 

B a H H e  BOfiHbl 1998-2000 r0nOB IlpOTMB 3 @ U O n U U  U, CJleROBaTeJlbHO, XBJllleTCB ar- 
peccopoM. 

6yny npU3HaTeJIeH BaM 38 03HaKOMJIeHWe C HaCTOnUlUM n U C b M O M  U IIpUJlOXe- 
H U e M  K HeMy B C e X  4JleHOB COBeTa 6 e 3 O n a C H O C T U  PI paCnp0CTpaHeHAe er0 B KaqeCT- 

Be n0KyMeHTa COBeTa 6e3OnaCHOCTU. 
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B O ~ ~ ~ ~ M K O B ~ H H O M  wepa, 19 neaa6pn 2005 rona, pelueHuu (CM. no6aene~ue)  
KoMuccMn no n p e ~ e ~ 3 w n ~  3 p w ~ p e u  w 3 @ ~ o n u u  y~a3ana, w o  3pw~pen HeceT OT- 
BeTCTBeHHOCTb 38 pa3BX3bIBaHMe nByXneTHefi B O i H b l  C 3@k!onweR. KOMuCCMn TaKX 
yKa3ana, qT0 3puTpen HeCeT OTBeTCTBeHHOCTb 38 yMblluneHHble y6MRCTBa, u 3 6 ~ e -  
H u n  u noxMqeuun ~ @ M O ~ C K M X  rpamnaH II r u u l p o ~ o ~ a c m ~ a 6 ~ o e  p a ~ r p a 6 n e ~ u e  u 
ywwomeuwe MMyqecTsa rpamnaH BO s p e w  3 p u ~ p e i i c ~ u x  HananeunR M omyna- 
u u u  TeppuTopuu! 3 @ u o n u ~  B npwrpamsubix paRoHax. flame ecnH B  TOM pemeHuu 
KoMHccvln He onpasnana 3@uonum no BceM nyHKTaM, OHO meeT ocHoBononaram- 
q e e  3 ~ a q e ~ u e ,  nocKonbKy B HeM n p ~ 3 ~ a e ~ c n ,  w o  3pw~pen nBnneTcn arpeccopom, u 
y~a3bleae~cn  Ha BouHcTBymquR xapanep pexuMa, KoTopbrii 3aeen B HblHeluHMii 
TynMK M U P H b l f i  npOUeCC. 

nPM3Ha0, 'IT0 3pUTpen HeCeT OTBeTCTBeHHOCTb 38 KpU3HC B OTHOUleHUIlX Me- 
Xny nByMU CTpaHaMU B 1998 rOny, KoMMccvln 3anBUna, 9TO 3pMTpeR HapylllMna Me- 
mnyHaponHoe npaao, Korna oHa 6e3 ~ a ~ u x - n n 6 0  n p w m  Manana Ha 3 @ u o n u m  M 
oKKynuposana 6 a n ~ e  u npyrvre ~ e 3 a q u u e ~ ~ ~ . i e  paiioml 3@10nuu B Mae 1998 rona. 
B nyHKTe 16 pemeHun K O M N C C U ~  BbiHecna cnenymuee KaTeropusHoe onpeneneHMe 
B OTHoueHuM cTopoHbi, KoTopan pa3smana B O ~ ~ H Y  R, cnenosaTenbuo, HeceT oTBeT- 
CTBeHHOCTb 38 KpOBOnpOnMTMe MeXny n B Y M n  CTpaHaMM: 

... ~ O M l i C C U B  CqWTaeT, 9TO 3pHTpeU HapyluUJla nYHKT 4 CTaTbH 2 
YCTaBa Oprann3aqwe 06'ben&iHeHHbIX Hauwii, npPi6erHyB K BOOPYXeHHOA 
cnne n n i  coeepluennn nananennu n o m y n a q n n  6ailMe, naxonnBluerocn 
Torna non MnpnbiM ynpasnennem 3@ionnn, a Tamre npyroll TeppnTopnn 
B TaXTafi Anna60 R JIaenaA Anna60 B 3@nonnn, B xone HacTynnennu, 
HaqaBmerocR 12 Max 1998 rona, H o6mana KoMnencnposaTb 3+nonwn 
yurep6, npnrnnennbill  B p e 3 y n b ~ a ~ e  3 ~ o r o  napyluennn Mexnynaponnoro 
npasa. 

KoMuccun BeCbMa KOHKPeTHO BbICKa3anaCb B OTHOUleHUW TOrO, KOrna HaW- 
n O C b  He3aKOHHOe BTOPXeHAe 3pUTpeU, W OTHOCATenbHO COCTaBa 3PMTpeRCKUX 
BORCK, KoTopbie ocyqecTswna  TO HecnpoeouupoeaHHoe HananeHue. KoMMCCun 
3an~una  cnenymuee OTHocuTenbuo Toro, Korna Haqanocb nepeoe s p ~ ~ p e A c ~ o e  He- 
c n p o e o q n p o e a ~ ~ o e ~ a n a n e ~ H e  ua3@aonum. 

AOKa3aTenbCTBa CBMneTenbCTBylOT 0 TOM, 9 T O  npUMepH0 B 
05 q. 30 M. 12 MBR 1998 rOAa 3plITpeftCKHe BOOpyXCeHHbIe CWnbl B COCTaBe 
no Menbluefi Mepe ~ B Y X  perynnpnbix 6pnran npn nopnepxce TanuoB u 
apTnnnepnn iianann H a  ropon 6anme n necKonbKo npyrnx npnrpanes-  
nbix palloson B TaXTafi Anna60 B 3 ~ u o n e 1 1 ,  a T m x e  no  Menbluell mepe B 
neyx MecTax B cocenneM pallone JIaenall Anua60. B  TOT n nocnenymucne 
nnw a p s ~ p e l l c r u e  Boopyxennbie cunbi nponennynncb sepe3 pasnnny 
6anMe B 6onee BblCOKOrOpAble pafiOHbl B B O C T O q H O 8  9BCTA.  
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Ha M O M e H T  H a n a n e H M n  y 3$nonnM, y 6 e X n e H H O R  B TOM, '1TO n B a  6 p a T C K M X  Ha-  

pona H e  npencrasnnmT y r p o ~ b ~  upyr npyry, H e  6 6 1 n o  B o A c K o s b r x  nonpa3nene~uA B 

~ T O M  p a R o H e .  K o M w c c M n  nonTsepnana  TO, 388888 B n y H K T e  14 c B o e r o  p e m e H u n ,  

qT0 < ( n O K a 3 a T e n b C T B a  y K a 3 b l B a l O T  H a  TO, 9 T O  3$MOllCKMe 3aUIUTHUKW COCTORnU M3 
n p O C T b l X  O n O n q e H U e B  M H e K O T O p O r O  Y M C n a  nOJlk iUeRCKUX,  K O T O p b l e  6blnw B b l H y X n e -  

Hbl 6 b I C T P O  OTCTYnWTb nOn HaTMCKOM 3 P M T P e A C K U X  BOfiCKD. 

K o M u c c u n  K a T e r O p U q e C K N  O T K n O H U n a  B C e  a p r y M e H T b 1 ,  B b l n B U H y T b l e  3pMTpeeti 
B O n p a B n a H w e  C B O e r o  H e 3 a K O H H O r O  a K T a  12 MBR 1998 r0na. B 3 T O M  Xe n y H K T e  K O -  
M M C C M R  3 a n ~ u n a ,  w o  m u n y  oTcyTcTswn @aria B o o p y x e H H o r o  H a n a n e H u n  H a  3 p n ~ -  
pem H a c T y n n e H w e ,  H a q a B u i e e c n  12 M a n ,  H e  M o x e T  6 b l ~ b  o n p a B n a e o  KaK 3 a K O H H a n  

C n e n y e T  H a n o M H n T b ,  v o  n p a s m e n b c T B o  3 p u ~ p e u  scerna yraepxnano, B TOM 
w c n e  H B KOMHCCUU no n p e ~ e ~ m n ~ ,  w o  3@UOnAfi  qepes CBOA n a p n a M e H T  06ansu- 
na BOAHY 3 p u ~ p e e  13 M a n  1998 row. B nonTsepmneme 3 ~ o r o  3 p u l ~ p e n  ccbinanacb 

nepxmne .  K o M u r c c u m  H e  menu  B 3a6nymne~ue  n o n b i T K M  3 p u ~ p e u  onpasnam c B o m  

arpeccum. B n y H K T e  17 3 ~ o r o  xe  p e r u e H u n  K o M u C C M n  3 a n ~ u n a  cnenymuee' 

d 3  M ~ R  1998 rona CoeeT M U H H C T ~ O B  n napnamew 3IiJnonnn npn- 
nnnn pe3onwquw c ocymnennem nananennn 12 man n ~pe6osanwem 6e3- 
ycnosnoro n nemennennoro BbiBona spu~peficlcax cnn c TeppnTopnn 
3IiJnonwn. 3 ~ a  pe30nwuun ne 6bina, K a K   TO yTnepxnaeT 3 p n ~ p e n ,  06%- 
nBnenueM Bofinbrn. 

c a ~ o o 6 o p o H a  C O r n a C H O  Y C T a B y  O p r a H M 3 a u A w  0 6 % e A M H e H H b I X  Hauwti. 

H a  p e 3 O n l O U u l l o ,  I f p U H n T y l O  n a p n a M e H T 0 M  3 $ H O n U H ,  C 0 3 H a T e n b H O  MCKBXal l  ee CO- 

KOMMCCUR B n y H K T e  1 5  P e l u e H M n  T a K X e  %TKO y K a 3 a n a  H a  OTCYTCTBMe y 3PMT- 

KOMMCCMn 
peM K a K U X - n M 6 0  noBonoB nnn H a n a n e H m  H a  3$wonnm H a  TOM O c H o B a H u u ,  w o  

3 a n ~ u n a  cnenymqee: 
3 @ M O n M n  H a p y l u M n a  T e P P A T O P R a ~ b H Y H )  H e n P A K O C H O B e H H O C T b  3 P M T P e A  

aPaiionb1, nepeonasanbno 3axna~ennbie s p n r p e f i c ~ n ~ a  cnnamu n 
TOT nenb, 6binn pahonamu nu60 B npenenax 6eccnopuo ~IiJnonc~ofi  Tep- 
~ U T O ~ U U ,  nu60 B npenenax TeppnTopnn, KoTopan naxonnnacb non MIID- 

nbim ynpasnennem 3@1onnn n no3nnee 0~a3anacb na 3lpnonc~ofi C T O ~ O -  

enmi 3IiJnonnn B 2000 rony B CooTneTcTBun c cornawenuem o npelcpa- 
uennn ornn OT 18 nwnn 2000 rona,). 

B c B o e M  ~ ~ R B ~ ~ H I I U  K o M u c c u n  nonmepnwna, w o  p a 3 ~ e p  ymep6a, K o T o p b i R  

H e  OT JIUHUU,  K UOTOpOfi n O J l X H b l  6blnU 6bITb OTBeneHbl BOOpyllteHHble 

A O n X H a  B 0 3 M e C T A T b  3pMTpen, 6 y n e ~  Y C T a H O B n e H  H a  3TaIle O n p e n e J l e H H n  Y6blTKOB.  

3 $ U O n U n  H U K O r A a  H e  N C n h l T b l B a n a  C O M H e H U A  B TOM, 9 T O  K T a K O M Y  B b l B O n y  

I I p v l U J n a  6 6 1  nlo6an TpeTbn C T O p O H a ,  K O T O p a n  A M e n a  6bl B 0 3 M O X H O C T b  C n O C T a T O q -  

HOI? 0 6 5 e K T M B H O C T f i l O  W 6 e C n p M C T p a C T H O C T h l O  H 3 y q U T b  @BKTbI, n O C I l y X A B L U M e  n p U -  
VMHOfi B 0 3 H M K H O B e H M I  K p U 3 U C a  B OTHOIUeHMIlX M e X n y  3 $ M O n M e f i  M 3 p U T p e e f i .  

M M e H H O  T a K O e  P e l u e H M e  B h l H e C n a  I4 OAE B K O M M T e T e  IIOCJIOB, Y q p e X n e H H O M  el0 B 

TO B p e M f f .  P a H b K I e  I lpaBMTeJl f iCTBO 3 p H T p e U  n b l T a J l O C b  B B e C T N  B 3a6nyxne~ue CBOR 
H a p o n  u M e x n y H a p o n H o e  C O O 6 U e c T B O  O T H o c u T e n b H o  MCTOKOB ~ p m u c a  M e m y  ney- 
M U  c T p a H a M w ,  wcnon63yn nnn 3 ~ o r o  p e l u e H u e  n o r p a H n s H o R  KOMMCCAH. Tenepb  TO 

y e e H q a e T c n  y c n e x o h t .  3 @ w o n ~ n  N 3 p ~ ~ p e n  c e r o n H n  H a x o n n T c n  B T a K o M  c o c T o n H m  

B cnny o n H o r o  H e o n p o e e p x m o r o  @aKTa, K o T o p b i R  Tenepb co B c e A  onpenenemo- 
cTbm y c T a H o s n e H  K o M n c c u e R  no n p e ~ e ~ w n ~   TOT @ a m  3 a ~ n m q a e ~ c n  B TOM, YTO 

H e B O S M O X H O .  H U  O A H a  n O n b l T K a  3 P A T P e f i C K O r O  P y K O B O n C T B a  C K P b l T b  UCTMHY H e  
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3 p u ~ p e n  nonymwna @aTanbHym u TparuqecKym omu6wy, coseprum Hecnposouu- 
poBawiym arpeccum npoTus M M P H O A  3 @ ~ o n u u .  IIpwtinToe pelueme meeT qpe3- 
shiuaAHo BaxHoe 3 ~ a q e ~ u e  nnn HbiHeumero CocTonHkin MvpHoro npouecca B OTHO- 

meminx Memny 3@uonueA H 3 p ~ ~ p e e t i .   TO nocnemee p e w e w e  KOMUCCMM no 
npeTeH3HXM, 6e3ycnos~0,  yKa3hlBaeT H a  TO, YTO y 3pUTpeli HeT a6COnIOTHO HMKB- 

KHX OCHOBaHUfi npeTeHnOBaTb Ha BblCOKUe MOpanbHble npUHUH~bl B HblHeUlHeM 
KOH@nMKTe. OHa 6hina arpeCCOpOM. KaK yKa3ana KoMuccun B IlyHKTe 16 CBOerO 

HLJX HauuA, B KOTOPOM rOBOpUTCU CJlenylOUee: 
pememn, 3pw~pen Hapymuna nyHKT 4 cTaTbH 2 YcTaBa O p r a ~ w s a u m  06henHHe~- 

<<Bee % l C H b l  Opra~ti3aqHH O6aeneHeHHblx Haqn8 ~ o 3 n e p n r n ~ a 1 0 ~ c n  
B U X  MCXnyHapOnHhIX OTHOUleHWRX OT YrP03bl Can08 U n U  CC npUMCHCHHU 
KaK IlpOTHB TeppHTOpEianbHO8 HenpUKOCHOBCHHOCTH HAM nO~UTUYCCKOfi 
He3I(BUCAMOCTU n@6oro rocynapcTBa, TaK H K a ~ u ~ - n n 6 0  nPYrUM 06pa- 
3 0 M ,  HC C O B M C C T H M b l M  C ~ C n H M U  0 6 a c n n ~ e l l ~ b i x  Haqu8)). 

3WCb HeO6XOnMMO OTMeTHTb, qT0, KaTerOpU'leCKM OTBeprHyB npaBOByI0 ap- 
ryMeHTauwm 3 p ~ ~ p e ~ ,  cornawo KOTOPOA yrpo3a cmoA m u  ee npmeHeHMe on- 
pasnaHbi no MexnyHaponHoMy npaey nnn 3 a x ~ a ~ a  Teppwopm, Haxonnueticn non 
MupHbiM ynpasneHneM npyroro rocynapmsa, nmub B c m y  n p e ~ e ~ 3 ~ ~  Ha 3 ~ y  Tep- 
PMTOPAIO, KoMHccun 3anBWna, qT0 :  

<<npaKTHKa rOCJ'JlapCTB U TPYnbl BWnHblX CIlCUUanUCTOB HO MCXny- 
HapOnHOMy npaBy CBH~CTeJlbCTBYIOT 0 TOM, YTO Ha c a ~ o o 6 o p o ~ y  HenL3R 
ccbinarbcn nna yperynwposaHna TeppuropnanbHbix cnopos. B 3 ~ 0 8  CBR- 

B O ~ H A K B I O T  HacTonbKo w c r o ,  w o  n106oe R ~ M T I I ~  w 3  ~ a n p e ~ a  y r p o 3 ~ i  cu- 
no8 unu ee npaMeHeHea B orHomeHnn T C ~ ~ H T O ~ A A ,  KoTopan, KaK YT- 
BepltcnacTce, H ~ ~ ~ K O H H O  ouwynwposaaa, co3nacr 60nbmo8 u onacHbl8 
npo6en B ocnoBononaramqe8 H O ~ M C  MenrnyHaponHoro npasan. 

3 8  KOMHCCUR OTMCVaeT, YTO nOrpaHHYHble CnOpbl MCltcny rOCynapCTBaMU 

c KaKOA 661 CTOPOHbl HW PaCCMaTpvlBaTb 3TOT apryMeHT, HeT HYlKaKMX Onp8.B- 
nawA nnn HecnpoeouuposaHHoA arpeccwu, KoTopym 3 p ~ ~ p e n  c o e e p u m a  npoTm 
3 @ u o n u u  B nepvlon 1998-2000 ronoB. MMeHHo iia  TO y~a3ana  K O M H C C H ~  no npe- 

3pul~pen cosepmuna neHym arpeccurm, H R K O H M  06pa30M He cnposounposaw 
HYIO 3@1ionneA. 3 ~ 0  onpeneneHue KOMUCCHH no n p e ~ e i i 3 ~ n ~  He TonbKo paccema- 

~ p m u c a ,  HO n nponusaeT nane3~biA cBeT Ha xapaKTep np06neMh1, c KOTOPOR npo- 

peH B Mae 1998 rona He w e e T  HmaKxix onpasnaHwA. Pam0 KaK He meeT HnKaKrix 
onpasnaHwA TO, YTO ceRsac nenaeTcn 3pn~peet i  nnn ~ C K ~ ~ ~ U A H  HanpnmeHHocm B 

paRoHe o6meA rpaHuubi u c 0 3 n a ~ ~ n  npennTcTmi7 Ha nyTu yperynuposaHun K P W ~ H -  

ca A ~ o p ~ a n m a u u u  oTHometxHA. 

TeH3HBM B CBOeM PeUleHHH OT 19 ne~a6pn 2005 rOna. 

eT BCe COMHOHHR, KOTOPhle M O m U  B03HWKHYTb B YMaX Illoneti B OTHOUleHUR MCTOKOB 

nOJlXalOT CTanKWBaTbCIl 06e CTpaHbl B paMK8.X M U P H O r O  npOUeCCa. Arpeccm 3 p H T -  
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PARTIAL AWARD 

J L ~ S  Ad Belluin 
Ethiopia’s Claiins 1-8 

between 

The Federal Democratic Republic of Ethiopia 

mnd 

The State of Eritrea 

By the Claims Commission, composed of: 
Hans van I-loutte, President 
George fI. Aldrich 
John R. Crook 
Jaiiies C.N. Paul 
LUCY Reed 
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PARTIAL A W A R D  - JIIS nrd B d h f l  -Ethiopia’s Claims 1-8 
between the Clniniaot, 
T h e  Federal Demociatic Republic of Ethiopia, represented by: 

Government o f  Ethiopia 

Anibassndor Fisseha Y iiiier, Permanent Representative of the Federal Democratic Republic o f  
Ethiopia to the United Nations, Geneva, Co-Agent 
M r .  Habtom Abraha, Consul General, Ethiopian Mission in The Netherlands 
Ivlr. Ibrahim Idris, Director, Legal Affairs General Directorate, Ministry o f  Foreign Affairs o f  the 
Federal Democratic Republic o f  Ethiopia, Addis Ababa 
MI. Reta Alemu, First Secretaiy, Coordinator, Claims Team, Ministry o f  Foreign Affairs o f  the 
Federal Democratic Republic o f  Ethiopia, Addis Ababa 
Wlr. Yam1 Getachew, Esq., Legal Advisol.; Member ofthe State Bar o f N e w  Jersey 

Counsel and Consultants 

hdr. B. Donovan Picard, Hunton 61 Williams LLP, Washington, D.C.; Member of the Bar o f  t h e  
District of Columbia; Member o f the  Bar of t l ie  Supreme Court o f t l ie  United States 
Professor Sean D. Murphy, George Washington University School of Law, Washingtoin, D.C.; 
Member of the State Bar o f  Maryland 
blr. Edward B. Rowe, I-lunton & Williams LLP, Washington, D.C.; Member o f  the Bar o f  the 
District of Columbia; Member o f the  State Bar o f  Colorado 
bls.  Virginia C. Dailey, Hunton & Williams LLP, Washington, D.C.; Member o f  the Bar of the 
District of Columbia; Member o f  the State Bar of Florida 
b l r .  Thomas R. Snider, Hunton & Williams LLP, Washington, D.C.; Member o f  t h e  Bar o f  the 
District of Columbia; Member o f the  State Bar ofMassachusetts 

and the Respondent, 
The  State of Eritren, represented by: 

Government of Eritrea 

His Excellency, Mohammed Sitleiman Ahmed, Ambassador of the State of Eritrea to The 
Netherlands 
Professor Lea Brilniayer, Co-Agent for the Government of Eritrea, Legal Advisor to the Office o f  
the President of Eritrea; Howard M. Holtzmann Professor o f  International Law, Yale Law School 
M s .  Lorraine Charlton, Deputy Legal Advisor to the Office o f  the President o f  Eritrea 

Counsel and Advocate 

Professor James R. Crawford, SC, FBA,  Whewell Professor o f  International Law, University o f  
Canibridge; Member of the i\ustralian and English Bars; bleinber of the Institute of International 
Law 

Coiinsel and Consultants 

ivls. Michelle Costa 
Ms. Julie Frey 
Ms. Diniie Haw, Esq. 
bls. Aiiianda Costikyain Jones 
Ivlr. Kevin T. Reed 
Mi-.,AbrIiani Tesfay Plnile, Esq. 
Ms. Lor i  Dandle Tully, Esq. 
Ivls. Cristina Villarino Villa, Esq 
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PARTIAL AWARD - JUSAD BELLUM 
ETHIOPIA’S CLAIMS 1-8 

1 INTRODUCTION 

I .  This Claim (included as a component of all .of Ethiopia’s Claims 1-S) has been 
brought to the Coinmission by the Claimant, the Federal Deinocratic Republic of Ethiopia 
(“Ethiopia”), pursuant to Article 5 of the Agreement between the Government of tlie Federal 
Democratic Republic of Ethiopia and the Goveriiment of the State of Eritrea of December 12, 
2000 (“the Agreement”). The Claimant asks tlie Commission to find tlie Respondent, the 
State of Eritrea (“Eritrea”), liable for loss, damage and iiijury suffered by the Claimant, 
incliicling loss, clamage and injury suffered by tlie Claimant’s nationals, as a result of the 
alleged use of force against the Claimant in violation of the rilles of international law 
regulating the resort to force, tlie jzis nd bellurn, in May and June 1998.’ The Claimant 

, requests inonetary compensation. 

2. 
i i i i  litary operations 

11. JUFUSDICTION 

3. Eritrea asserted that tlie Cominissioli has no jurisdiction over this issue, because the 
Agreement, i n  Article 3, assigns the responsibility to address it to another body. The  
Commission Fincls that nrgiiineiit unpersuasive. Article 3 provides €or the creation of an 
“inclepencleilt and impartial body” to be appointed by the Secretary-General of the 
Organization of Africim Uiiity i n  consultation with the Secretary-General o f  tlie United 
Nations, and defines its task in the following terms: 

The Respondent asseits that it fully complied with international law in i t s  resort, to 

I I ~  order to determine the origins of the conflict, an iiivestigatioli will be 
cnrried out on the incidents of 6 May 1998 and 011 any other iiicideiit prior to 
that date which coiild have contributed to a misunderstaiidiig between the 
parties regarding their coininon border, including the incidents of July .and 
August 1997. 

The Cominission tinderstands that the independent body authorized by Article 3 Iias never 
been constituted. 

4. The terms “origins of the conflict” and “tnisiinclerstancliiig between the paities 
regarding their coininoil border” are not the same as tlie legal issue posed by Ethiopia for 
acljuclicatioii iii this Claim, that is, whether Eritrea’s actions in May and June 199s involved 
tlie iinlawful resort to force against Etliiopia resultiiig in liability i n  accorclaiice with 
applicable rules of international law. Determination of the origins of the conflict and the 
iiature of any misuiiclerstaiidiiigs about the border, liad they been made by the impartial body 

.’ Both Parries i i l i l ired the terminolagy a f j w  ad bdirun to describe the law governing the initial resort to force 
belweeii them. At the hearing of this  Claim iii April 2005, Ethiopia confirmed thnt i t  iiieaiit by this the use of 
force contrary to the Charter of the United Nations, June 26, 1945, 59 Stat. p. 1031, 3 Bevans p. I15! 
Llicreinaiier UN Charter]. 
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anticipated by Ai t ic le 3,  could liave been helpful. i n  protnotitlg reconciliation and border 
clelimitatioii, but they certainly would not liave answered tlie question o f  the legality of 
Eritrea’s resort to force. The factual inquiries called for  by Article 3 were largely different 
from the factual determinatious this Commission must make iii assessing Ethiopia’s claim 
iiiicler Article 5 .  Moreover, i t  seems clear that Article 3 was carefully drafted to direct the 
iii ipartinl body to inquire into matters of fact, not to iiiake any determinations o f  law. This 
Coiiii i i ission is tlie only body assigned by tlie Agreement wi th the duty of clecitling claims o f  
l iabil i ty for violatioiis of international law. 

5 .  Upon first reading, the last sentence of Article 5 of the Agreement niiglit wel l  be 
tiiougiit to exclude the Commission’s jtiriscliction over rules of interuntional lay regulating 
tlie resort to force. That sentence provides that “[t]Iie Coinmission shall not hear c l a i m  
arising from the cost o f  i i i i l i tary operations, preparing for military operations, or the use of 
,foi.ce, except to tlie extent that such claims involve violatioiis of international humanitarian 
law’’ (emphasis added). However, at an early stage of the proceedings, t h e  Parties agreed 
upon ail interpretation o f  that sentence l i in i t i i ig i t  to claims solely for t l ie costs of the 
enumeratetl activities, and the Commission agreed to respect that interpretation. That agreed 
interpretation was recorded in point 5 o f  the Commission’s letter to the Parties o f  July 24, 
2001 ,’ Consequently, the Commission has juristiictioti porsuant to Article 5 ovei-.Ethiopia’s 
, jus od.belliini Claiiii. 

111 TME MERITS 

6. Ethiopia claimed that Eritrea carried out a series o f  unlawftd armed attacks against it, 
beginning 011 M a y  12, 199S, iii violation of thejus nci beiium, atid made this an element o f  all 
eight of the Claims i t  submitted to the Coinmission. Tlie. Conuiiission, in ordering filing 
sclieclules, decided to hear that Claii i i  along wi th  Ethiopia’s Claitiis concerning alleged 
violatioiis of  applicable international law, including tlie jzis iii beiin, in the Western and 
Eastern Fronts (Ethiopia’s Claims ‘ 1  ‘and 3). Conseqnently, this Claim was liearcl in the 
Coiiitiiissioti’s Apr i l  11-1 5, 2005 hearings 011 l iability. 

7 .  Tlie Commission informed the Parties on August 29, 2001 that it iiitetided to conduct 
proceedings i n  Government-to-Government claims in two stages, first concerning l iabil i ty, 
and second, i f  l iabil i ty i s  fountl, concerning damages. Ethiopia filed its Statement of‘Claii i i  on 
December 12, 2001, Eritrea’s Statement of Defense was fi led on December 16, 2002, 

3 

: pc .  - , imt 3 0 1  the Commission’s lr i ly 24, 2001 letter to the Parties states: 
The Coinmission !notes the agreement o f  the Parties that the last sentence of Article 5 ,  paragraph 1 
oft l ie Agreement of I? December 2000, despite i t s  wording, was intended to iiiean lhat claims O F  
co~iipensa~ion for all costs of military operations, all costs o f  preparing tor iiiililary operations, 
and all costs of the use of  force are excluded froin the .jurisdiction of the Conirnission, bvithotit 
exccpIion. Consequently, the Commission shall respect flint interpretation of the provision 

’ See, e,g.. l?rtitxl Award. Centnil Front. Etliiopia’s Claim 2 Between the the Fedei-al Democratic Republic o f  
Ethiopia ;tnd the State O F  Eiitl-ea (April 28, ?004), para. 4 [hereinaiier Partial Award iii Ethiopia’s Ceiitrnl.Front 
Claimsl. 

I I1 



PARTIAL AWARE - JUSAD BELLUM 
ETHIOPIA'S CLAIMS 1-8 

Ethiopia's Meiiioriai on Noveiiiber 1 ,  2004, Eritrea's Counter-Memorial on January 17, 2005, 
and Ethiopia's Reply on March 10, 2005. 

8. 111 essence, Ethiopia contended that Eritrea planned ancl carried out these attacks 
against Ethiopia i n  violation of its obligations under international law, including notably the 
requirement of Article 2, paragraph 4, of the Charter of the United Nations ("UN Charter") 
that ail Members refi-ain from the threat or iise of force against tlie territorial integrity or 
political inclependence of any State. Ethiopia alleged that, between May 12 aiid June 11, 
I99S, Eritrea launched a "ftill scale" invasion of Ethiopia at  many points along their iiitittial 
border from Badiiie i n  the west to Bure in tlie east. 

9. In addition to its jurisdictional objections, dealt with above, Eritrea denied Ethiopia's 
allegations on the merits. In its written pleaclings, Eritrea made tlie foliowitig three iiiaiii 
defensive assei-tions: (a) that Ethiopia was unlawfiilly occupying Eritrean territory i n  the area 
arojliltl Baclme, which was tlie area of much of the iiiitial hostilities i n  May 199S, citing the 
decision of tlie Eritrea-Ethiopia Bouiiclary Commission of April 13, 2002;4 (b) that Ethiopian 
ariiiecl militia iiear Badiiie carried out forcible iiictirsioiis into Eritrea in early May 1998 ancl 
fired on Eritreaii forces on May 6 and 7 ,  killing eight Eritrean soldiers and setting off figliting 
'between siniill units in the area during the next several days; aiid (c) that it was Ethiopia that 
declared war on Eritrea on May 13, 199s.  On the'last day of the hearing, Eritrea argued that 
its actions in taking Baclnie ancl atljacent areas on May 12, 1998 were lawful ineastires of 
self-defense, consistent with Article 5 1 of the UN Charter,'talten in response to the fighting 
iiear Barliiie that began on May 6 aiid 7, 1995. While Eritrea asserted that these incidents 
occurred within Eritrean territory, Ethiopia asserted that they occurred within Ethiopian 
territory. 

10. The Commission cannot ,accept the legal position that seems'to underlie the first of 
these Eritrean contentions - that recourse to force by Eritrea would have been lawful because. 
some of the territory concerned was territory to which Eritrea had a valid claim. It is true that 
the boundary between Eritrea and Ethiopia i n  the aren of Badme was never marked i n  the 
years wlien Eritrea was an Italian colony, during Eritrea's subsequent incorporation into 
Ethiopia, or. after Eritrean independence in 1993, and it is clear that the Parties had differing 
conceptions of the bountlary's location. However, the practice of States and the writings of 
eininent publicists show that self-defense cannot'be invoked to settle territorial clisputes.' 111 

. 

'I Dccision Regiirding Deiiniitation OF t ie  Border betivecn the Spate of Eritrea and the Federal Democratic 
Republic of Ethiopia, Eritrea-Ethiopia Boundary Commission, April 13, 2002, reprinled in 41 I.L.M. p. 1057 
7002). 

'-Sw e.r., Declaration on Principles of Intcriialional Law Concerning Friendly Relations and Cooperation 
Among States iii Accordance with h e  Charter of tlie United Natioiis (the "Friendly Relations Declnrntion"), UN 
Geiieral Assembly Resoltition 2625 (XXV) oEOct. 24, 1970. G.A. Kes. 2625, U.N. GAOR, 25th Sess., Supp. 
No. ?S, U.N. Doc. hiS028. reprinted in 9 LL.M p. 1292 (1970) ("[Elvery Stnte lias the cliity to reirain from the 
lIirei?t oi use of  force . . . as n rneniis of solving international disputes, including territorial disputes"); GAETANO 
ARhNCIO-F\UIZ. THE UNITED NATIONS DECLARATION ON FRIENDLY KEELATIONS AND THE SYSTEM OF THE 
SOURCES OF INTERNATIONAL LAW pp. 104-105 (Sijtlioff & Nnordhnt'f 1979); ALFRED VERDROSS & BRUNO 
SIMMA. UNIVERSELLES VOLKERRECHT p. 905 (Diincher iind Hiimbiot 1954); Michel Virally, A/-r ide  2 :  
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that connection, tlie Coininissioii notes that border disputes between States are so frequent 
that any exceptioo to tlie prohibition of tlie threat or use of force for territory that is allegedly 
occupied tinlawfiilly woultl create a large and dangerous hole in a fiinclameiital rille of 
international law. 

I I, The Commission turns next to Eritrea’s second line of argument. In general, recourse 
to the me of ariiiecl force by one State against another is unlawful tinless it is used in self- 
defense or O C C L I ~ S  with the sanction of the Security Couiicil pursuant to Chapter VII .of the 
W Charter.6 As the text of Article 51 of the Cliaiter iiiakes clear, tlie predicate for a valid 
claim of self-defense iiiider the Charter is that the party resorting to  force has been subjected 
to an armed attack. Localized border eiico~iiters between sinall infantry iinits, even those 
involving tlie loss of life, do ]not coiistitiite a11 armed attack for purposes of the Charter. In 
that coi~i~ect io~i ,  the Commission notes that Eritrea did not report its use of armed force 
against Ethiopia on May 12, 1998 to tlie Security C6uncit as ineastires taken iii self-defense, 
as it would be obligated to do by Article 51 of tlie Charter i n  case of  self-defense against 
nrinetl attack. 

12. With respect to the events in the vicinity of Badme that occurred during the period 
from May 6-1 2, 1998, the Commission takes note of the sharply different accounts offered 
by tlie Parties as to the precise location of tlie incidents of May 6 and 7 and of the iiiiinbers 
and types of forces involved. It need not resolve these differences, because it is clear from the 
evidence t h t  these incidents involved geographically liinitecl clashes between small Eritreaii 
and Ethiopian patrols along a remote, uiiinarked, and disputed border. The Coininission is 
satisfied that these relatively iiiiiior incidents were not of a iiiagnittide to constitute an armed 
attack by either State against the other within the meaning of Article 51 of the UN Charter. 

13. The Parties agreed that a joint body met i i i  Adtlis Ababa on May 8, 1998 to discuss 
border problems.’ Ethiopia asserted, and Eritrea did not dispute, that the head of the Eritrean 
delegation to that iiieetiiig was its Minister of Defense and that, followii~g the meeting on 
May S, its delegation left Adtlis Ababa tluring the night. Ethiopia asserted that it had expected 
tlie meeting to continue on May 9 and that it was surprised by the departure of the Eritrean 
Clelegatioii. Eritrea assei-ted i n  response that its delegation left because tlie iiieetiiig had 
coiiclucletl. Ethiopia also asseited that the meeting had been cordial and that agreement tiad 

Poragi-cp/?e 4, in LA CHARTE DES NATIONS UNIES pp. 119-125 (Economica, 2d ed. 1991); OSCAR SCHACHTER, 
INTERNATIONAL LAW IN THEORY AND P ~ C T i c E  p. 116 (Nijhoff 1991); PETER MALANCZUK, AKEHURST’S 

‘ See. e . g ,  Charter, sirpya note I ,  a1:ts. 2(4), 24, 39-42; IAN BROWNLIE, PRINCIPLES OF PUBLIC 
INTERNATIONAL LAW pp. 699-700 (Oxford Univcrsity Press, 6th ed. 2003); ANrONiO C~ssesE,  
INTERNATIONAL L A W  pp. 296-298, 303-307 (Oxford Utiiversity 1’1’ess 2001); Albrecht Randelzhofer, Ariicir 
2(#),  in THE CI-IARrER OF THE UNITED NATIONS: A COMMENTARY pp. I 11-1 I 8  (Bluno Sirnilla etl., Oxford 
Uiiiversity Press 1994). ’ The Parties disagreed regarding the riature of this body. Ethiopia contended that the Parties established a 
forinal coininissioii to address questions relating to tlie boundary. Eritrea characterized i t  in less formal terms. I n  
any case, the ParLies were engaged in 8 process of  consultations regarding questions related to the boundary 
hcfore liostilities began. 

bJlODERN 1NTRODUCTlON TO INTErlATIONAL L A W  pp. 3 14-3 I (Routledge, 7th rev. ed. 1997). 
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been reached that both sicks shoultl'avoitl border crossings by armed personnel and that the 
two sides would meet apain. in two months in Asmara to seek agreement on border issues. 
Eritrea did not respond in the present proceedings to those assertions. 

14. The evidence showed that, at about 5 3 0  a.m. oii May 12, 1998, Eritrean armed forces, 
coiiiprised of at least two brigades of regular soldiers, supported by tanks and artillery, 
attacked the town of Badme and several other border. areas it1 Ethiopia's Tahtay Adiabo 
Werecla, as well as at least two places in  its neighboring Laelay Atliabo Wereda. 011' that day 
antl iii tlie days imtiiediately following, Eritrean armed forces then pushed across the flat 
Badme plain to liiglier ground i n  t lx east. Although the evidence regarding the nature of 
Ethiopian armed forces i n  tlie area conflicted, tlie weight of the evidence indicated that the 
Ethiopian defenders were composed iiierely of militia and soine police, who were qtiicltly 
forcetl to retreat by the invading Eritrean forces. Given tlie absence of an armed attack against 
Eritrea, the attack that began on May 12 cannot be justified as lawful self-defense under the 
UN Charter. 

15. The areas initially iiivaded by Eritrean forces on that day were all either within 
undisputed Ethiopian territory or within territory that was peacefully administered by 
Ethiopia and that later would be 011 the Ethiopian side of the line to which Ethiopian armed 
forces weie obligated to withdraw i i i  2000 under the Cease-Fire Agreement of June 18,,2000. 
In its Pattial Award in  Ethiopia's Central Front Claims, the Colntnission held that the best 
available evidence of the areas effectively administered by Ethiopia i i i  early May 1998 is that 
line to which they were obligated to withdraw i n  2000.9 I n  the same Partial Award, the 
Coinmission esplaiirecl why it must liolcl Eritrea liable for violations of international 
lhuiiianitarian law committed by i t  within such territory and why such lioldings concerning 
concluct during tlie war liave 110 effect 011 the international boundary as subsequeiitly 
cletertnined by the Eritrea-Ethiopia Boundary Cotnmissioii.'o The same principle governs 
application of the j u s  nd beiium. 

S 

16. Consequently, the Commission holds that Eritrea violated Article 2 ,  paragraph 4, of 
tlie Charter of the United Nations by resorting to arined force to attack and occupy Badme, 
then tinder peaceful aclministration by Ethiopia, as well  as^ other territory in the Tahtay 
Atliabo and Laelay Atliabo Weredas of Ethiopia, in  an attack that begaii on May 12, 1998, 
antl is linble to coiirpensnte Ethiopia, For the damages caiised by that violation of international 
law. I I  

The eviclence included rel'ereiices to other high-level contacts and conversatioils between the Parties in  the 
clays prior to May 12, 199S, ZE well as suggestions of military preparations on both sides ofthe boundary during 
tliis periotl. I-lowever, these inatters were 1101 claritied dtwilig llie proceedings, aid the Commission i s  
cviistrainecl to act 011 the basis ofthe record available to it. 
' Partial Award in Ethiopia's Centre1 Front Claims, supra note 3,,pal-a. 3 I 
lo Id. at paras. 21-3 I 
' I  111 atlclitioin to the UN Charter, Ethiopia contended tliat Eritrea's actions also violated the  Charter of the 
Organiration of African Unity, lvlay 25, 1963, 419 U.N.T.S. p. 39 [hereinafter OAU Cliartetj, as well as several 
bilateral agieeinents and cnstomary iiitirniitional law. While the OAU Charter hrticiilntes important principles, 
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17. This leaves Eritrea’s third line of argument, based on Etliiopia’s’allegetl declaration of 
war. On May 13, 1998, the Ethiopian Council of Ministers and Parliament passed a resolution 
that condemned the h b y  12 invasion and clemandetl the unconditional and iiniiiediate 
witliclrawal of Eritrean forces from Ethiopian territory. This resolution was tiot, as Eritrea has 
asserted, a declaration of war. In iiiteriiatioiial law, the essence of a declaration of war is an 
explicit affirmation of the existence of a state of war between belligerents.” Nevertheless, tlie 
resolution made clear that Ethiopia w o ~ i l d  tiot accept Eritrea’s advances as afait nccompii 
niitl was cletermineti to act in  self-defense until the Eritrean forces withdrew or were 
coinpelled to leave tlie areas they liad occupied. Ethiopia so notified the Uiiitecl Nations 
Security Cotincil. pursuant to Article 51 of the UN Charter. Moreover, the Commission notes 
that tlie Patties siibsequeiitly maintained diplomatic relations and some econoinnic relations, 
both of wliicli would appear inconsistent with a formal declaration of war. 

IS .  Ethiopia also contended that the unlawfitl armed attack by Erilrea that began on May 
12 inclucled all of Eritrea’s sobsequent attacks iii May and June 199s into Ethiopian territory 
along other paits of tlie border between the two States, as it considered those attacks to be a 
coiitiiitiotts secoiicl phase of a “30-clay offensive” by Eritrea. It alleged that those attaclts 
occtirred across the Mareb River aiid at Zalambessa on the Central Front and at Acli Murug 
ant1 Bure 011 the Eastern Front. I n  essence, Ethiopia contended that Eritrea carried out a 
program of pre-planned ant1 coordinated armed attaclts in multiple locations i n  violation of 
international law. This contention, however, has not been proved. 

19. The evidence indicated that Eritrea’s armed forces were more fitlly mobilized than 
those of Ethiopia ant1 thus had the initiative in tlie first several mouths of the war, but that 
does not prove that Eritrea’s actions, other thaii those i n  the areas of what became known as 
tlie Western Front addressed i n  this Partial Award, were predetermined. Based on the 
evidence before it, the Commission ciuiiiot resolve whether the Eritieati military operations 
from iiiicl-May to mid-June 1998 in what became the Central and Eastern Fronts were pre- 
~pla~inecl attacks, as Ethiopia contends, or were cletermined by tleveloping iiiilitary dein8nds as 
both Parties sought to~control key cori~idors of attack and defense after it became clear that 
Ethiopia would iiot acquiesce i n  Eritrea’s captures of territory 011 tlie Western Front. What is 
clear is that, once the ariiied attack in the Badme area occurred and Ethiopia decided to act i n  
self-dekiise, a war resulted that proved impossible to restrict to tlie areas where that initial 
attack was made. 

20. I n  view of these holdings establishing Eritrea’s liability for the uiilawfiil armed attack 
011 the Westerii Front that began 011 May 12, 1998, the Coiniinissioin will’ request further 
briefing i n  the d a m a g e s  phase concerning the scope of the damages for which Eritrea is liable 

hecause of the fiindnmcintal role of the UN Cliarter in relalion lo the issties presented, th is  Pmtial Award does 
iiot coix i i lcr  these additional c l a i m  iii detail. 
” S e e  ililgtie Convenlioii (Ill) Relarive to the Opening oil- losti l i t ics, Oct. I S ,  1907, 36 Stat. p. 2259, I Bcvaiis 
11. 619. 
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by reason of tliat attack, in addition to those damages following from the Commission’s other 
Partial Awards. 

IV. AWARE 

I n  view of the foregoing, the Commission aeterinines as follows: 

A. Jurisdic’tion 

I , 

B. 

1. 

The Commission has jurisdiction over tlie Claimant’sjus nd bellurn Claim 

Findings on Liabilitv for Violation of International Law 

The Respondent violated Article 2, paragraph 4, of  the Charter of the Uiiited 
Nations by resorting to armed force on May 12, 1998 and the immediately following clays to 
attack and occupy tlie town of  Badme, then tiiider peaceful admiiiistratioii by the Claimant, as 
wel l  as other tei-ritory in  the Claimant’s Tahtay Adiabo and Laelay Adiabo Weredas. 

2.  The Claimant’s contention that subsequent attacks by tlie Respondent along 
other parts of their common border were pre-planned and coordinated unlawful iises of force 
fails for lack of proof. 

3.  The scope of damages for which the Respondent is liable because OF its 
violatioii of tlie.jus cid bellum will be determined in the damages phase of these proceedings. 

[Renainder of page piirposely left blank.] 



Done at The Hague, this 19"' day of December 2005 

President Hans van Houtte 

George J-I. Aldrich 

John R. Crook 

James C.N. Paul 

LUCY Reed 

16 


