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Lettre datee du 20 decembre 2005, adressee au President 
du Conseil de securite par le Charge d’affaires par interim 
de la Mission permanente de I’Ethiopie aupres 
de I’Organisation des Nations Unies 

J’ai I’honneur de transmettre ci-joint un communique de presse publie par le 
Ministere des affaires etrangkres de la Republique federale dkmocratique d’hthiopie 
(voir annexe) et la sentence de la Commission des reclamations entre I’hrythrke et 
I’hthiopie), en date du 19 decembre 2005, concernant la demande d’indemnisation 
de I’hthiopie fondee sur le j u s  ad bellum, qui tient I’Erythree pour responsable de la 
guerre de 1998-2000 contre I’hthiopie et la denonce comme &ant I’agresseur. 

Je vous serais oblige de bien vouloir faire distribuer le texte de la presente 
lettre et de son annexe A tous les membres du Conseil de securite et de le faire 
publier en tant que document du Conseil. 

Le Charge d’affaires par interim 
(Signd) Ambassadeur Teruneh Zenna 
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Annexe B la lettre datee du 20 dkcembre 2005, adressee 
au President du Conseil de securite par le Charge d’affaires 
par interim de la Mission permanente de I’Ethiopie 
auprhs de I’Organisation des Nations Unies 

Un tribunal international determine que I’hrythree 
est responsable de la guerre de 1998-2000 contre I’Ethiopie 
et la dknonce comme &ant I’agresseur 

Dans sa sentence (voir piece jointe) rendue publique hier, le 19 decembre 
2005, la Commission des reclamations entre I’krythrke et I’kthiopie a decide que 
I’Erythrke 6tait responsable du declenchement de la guerre de deux ans avec 
I’kthiopie. La Commission a Bgalement considere que I’Erythree 6tait responsable 
d’avoir intentionnellement tu6, maltraitd et enlev6 des civils Bthiopiens et d’avoir 
cause des pillages et des destructions generalises de biens civils pendant les attaques 
et I’occupation par I’krythree du territoire ethiopien dans les regions frontalibres. 
M&me si la Commission n’a pas decide en faveur de I’Ethiopie dans tous les cas, 
cette sentence revet une importance capitale car elle denonce I’krythree comme 
&ant I’agresseur et la nature belliqueuse du regime qui a entraln6 I’impasse actuelle 
dans le processus de paix. 

En determinant que I’krythree Btait responsable du declenchement de la crise 
entre les deux pays en 1998, la Commission a declare que l’hythree avait viol6 le 
droit international lorsqu‘elle a attaque I’kthiopie sans provocation et a occupe 
Badme et d’autres zones sans ddfeqse de I’gthiopie en mai 1998. Au paragraphe 16 
de la sentence, ia Commission a determine d’une manibre decisive quelle partie 
avait ddclenche la guerre et etait donc responsable de I’effusion de sang entre les 
deux pays, de la manibre suivante : 

... La Commission considere que I’krythree a viol6 le paragraphe 4 de 
I’Article 2 de  la Charte des Natiqns Unies en ayant recours rl la force 
armee pour attaquer et occuper Badme, qui se trouvait alors sous 
I’administration pacinque de I’lhhiopie, ainsi que d’autres territoires 
situes dans les weredas ethiopiens de Tahtay Adiabo et de Laelay Adiabo, 
lors d’une attaque qui a commence le 12 msi 1998, et qu’elle est tenue 
d’indemniser I’kthiople pour les dommages caus6s par  cette violation du 
droit international. 

La Commission a decrit d’une manibre trbs precise le moment oir I‘incursion 
ill6gale de I’hrythrde a commence et la composition des troupes erythreennes qui  
avaient lance cette attaque non provoqube. La Commission decrit de la manibre 
suivante comment a commence I’attaque initiale et non provoquee de I’firythr6e 
contre I’kthiopie : 

Les el6ments de preuve ont montrb qu’h envlron 5 h 30 le 12 mai 1998, des 
forces armees erythrbennes, comprenant au moins deux brigades de 
I’armbe reguliere et appuyees par des chars et de I’artilierie, ont attaque 
la ville de Badme et plusleurs autres zones frontalieres situees dans le 
wereda ethiopien de Tahtay Adiabo, ainsi qu’au moins deux localites dans 
le wereda voisin de  Laelay Adiabo. Le meme joor  et Ies jours suivants, les 
forces armees brythreennes ont traverse la plaine sans relief de Badme 
jusqu’rl des hauteurs situbes rl I’est. 
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Au moment d e  I’attaque, convaincue que les deux peuples frbres ne 
constituaient pas une menace mutuelle, I’hthiopie n’avait pas deploy6 de troupes 
dans cette zone. La Commission confirme ce  fait en ddclarant au paragraphe 14 de 
sa sentence que (( les nombreux elements de  preuve indiquaient que les defenseurs 
Bthiopiens comprenaient B peine des miliciens et quelques policiers, qui avaient dli 
rapidement battre en retraite devant les forces d’invasion brythreennes n. 

La Commission a rejete categoriquement tous les arguments invoques par 
I’hrythrke pour justifier son acte illegal du 12 mai 1998. (( h a n t  donne I’absence 
d’une attaque armee contre I’hrythree D, la Commission declare au m&me 
paragraphe que (( I’attaque qui a commence le 12 mai ne peut pas Stre justifiee 
comme un cas de  legitime defense en vertu de  la Charte des Nations Unies 1). 

II convient de  rappeler que le Gouvernement Brythreen a toujours prbtendu, 
comme i l  I’a egalement fait devant la Commission des reclamations, que I’Ethiopie, 
par I’intermediaire de  son Parlement, avait d6clare la guerre A I’Erythree le 13 mai 
1998. L‘Erythree I’a fait en interpretant deliberdment d’une manibre differente la 
resolution adoptee par le Parlement ethiopien. La Commission n’a pas Bt6 dupe de 
cette tentative de I’Erythree pour essayer de justifier son agression. Elle declare au 
paragraphe 17 de la sentence que : 

Le 13 mai 1998, le Conseil des ministres et le Parlement ethiopien ont 
adopt6 une resolution condamnant I’invasion du 12 mai et exigeant le 
retrait inconditionnel et immediat des forces erythreennes du territoire 
hthiopien. Cette resolution ne cunstitnait pas, comme I’a affirm6 
I’lhythree, une declaration de guerre. 

La Commission indique aussi clairement au paragraphe 15 de  la sentence qu’il 
n’y avait aucune justification pour que I’erythrde attaque I’ethiopie en pretendant 
que I’ethiopie avait viol6 I’integrite territoriale de  I’krythr6e. La Commission donne 
I’explication suivante : 

Les zones envahies initialement par les forces erythreennes le 12 mai se 
trouvaient toutes soit en territoire ethiopien incontest6 soit dans le 
territoire qui etait administre pacifiquement par l’hhiopie et qui devait 
se trouver du cat6 ethiopien de la ligne sur laqnelle les forces armees 
ethiopiennes avaient ete obligees de se retirer en 2000 en vertu de I’Accord 
de cessez-le-feu conclu le 18 juin 2000. 

Dans sa sentence, la Commission re i the  que I’ampleur des dommages pour 
lesquels I’krythr6e est responsable sera determinee lors de  la phase de  I’instance 
relative aux dommages. 

L‘Ethiopie n’a jamais eu de  doutes que cela serait la conclusion de  toute tierce 
partie ayant I’occasion d’examiner les faits qui ont provoquC la crise entre 
I’Ethiopie e t  I’Erythrbe, avec un certain degrt? d’objectivite et de respect pour les 
faits. Cela etait egalement la decision qui avait ete prise par I’OUA par 
I’intermediaire d’un comite d’ambassadeurs qu’elle avait Cree B I’kpoque. Le 
Gouvernement Brythreen a essay6 d’induire en erreur son propre peuple et la 
communaut6 internationale au sujet de  I’origine de  la crise entre les deux pays en se 
servant de  la decision prise par la Commlssion du trace de  la frontibre pour creer de 
la confusion. Cela n’est plus possible. Aucune tentative faite par les dirigeants 
krythreens pour dissimuler la vBrit6 ne pourrait plus reussir. L‘Ethiopie et I’6rythree 
sont dans la situation oh elles se trouvent aujourd’hui B cause d’un fait irrefutable 
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qui vient d’Btre expose clairement et sans ambigurtd par la Commission des 
reclamations. Ce fait n’est rien d’autre que I’agression fatidique, tragique et non 
provoquee de I’Erythree contre I’hthiopie pacifique. Cette decision a une e x t r h e  
importance pour I’etat acruel du processus de paix entre I’hhiopie et I’krythrhe. 
Cette dernibre decision de la Commission des reclamations montre sans aucun doute 
possible que I’Erythree n’a absolument aucune raison de revendiquer une superiorit6 
morale dans ce conflit. C’est elle qui etait I’agresseur. Comme I’a indiqu6 la 
Commission des reclamations au paragraphe 16 de sa sentence, I’6rythrde a viol6 le 
paragraphe 4 de I’Article 2 de la Charte des Nations Unies, qui stipule que : 

Les membres d e  I’Organlsation s’abstieunent, dans leurs relations 
internationales, d e  recourir h In menace ou h I’emploi d e  In force, soit 
contre I’integrite territoriale ou I’indbpendance politique d e  tout ktat ,  soit 
de toute au t re  maniare incompatible avec les buts des Nations Unies. 

II convient de noter ici qu’en rejetant la position juridique de I’krythrke selon 
laquelle la menace ou I’emploi de la force est justifie en droit international pour 
occuper un territoire administre pacifiquement par un autre h a t  simplement sur la 
base d’une revendication territoriale, la Commission a declare que : 

La pratique des &tats et les analyses d e  specialistes emluents du  droit  
public montreut que  la lbgltime defense ne peut pas &re invoqube pour 
regler des differends territorinnx. A cet bgard, la Commission note que les 
differends frontaliers entre ittats sont si frequents que toute exception h 
I’iuterdiction d e  la menace ou d e  I’emploi d e  la force dans le cas d’un 
territoire qu i  serait occupe illCgalement ereerait une brhche importante et 
dangereuse dans une regle fondamentale dn  droit  International. 

Quelle que soit la perspective utilisee, i l  n’y a aucune justification pour 
I’agression non provoqude menee par I’hythrke contre I’ethiopie entre 1998 et 
2000. C’est ce qui a 6tB d6termine par la Commission des r6clamations dans sa 
sentence du 19 decembre 2005. 

L’Erythree a commis de toute evidence une agression sans aucune provocation 
de la part de I’Ethiopie. Cela est la conclusion de la Commission des reclamations 
qui non seulement dissipe les doutes que certaines personnes auraient pu avoir au 
sujet de I’origine de cette crise, mais met egalement en evidence la nature des 
difficult& auxquelles le processus de paix entre les deux pays doit encore faire face. 
II n’y avait aucune justification pour I’agression erythreenne en mai 1998. De 
meme, i l  n’y a aucune justification pour ce que I’hythree fait actuellement afin 
d’aggraver les tensions sur la frontiere commune et de faire obstacle A la solution de 
la crise et h la normalisation des relations. 
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P A R T I A L  A W A R D  - Jiis r i d  / ~ d / i i i i t  - Etlliopia's Claims 1-8 
between the Chil i tant, 
The Federal Democratic Republic of  Ethiopin, represented by: 

Coverinment of Ethiopia 

.'\inbassador Fisseha Y imer, Perlnanent Representative o f  the Federal Democratic Republic o f  
Ethiopia to the United Natioiis, Geneva, Co-Agent 
Mr. Flabtom Abraha, Consul General, Ethiopian Mission i n  The Netherlands 
M r .  Ibrahim Idris, Director, Legal Affairs General Directorate, Ministry of Foreign Affairs of the 
Federal Democratic Republic of Ethiopia, Addis Aboba 
M r .  Reta Alemu, First Secretaiy, Coordinator, Claims Team, Ministry of Foreign Affairs o f  the 
Federal Democratic Republic of Ethiopia, Addis Ababa 
Mr. Yared Getachew, E x . ,  Legal Advisor; Member o f  the State Bar o f N e w  Jersey 

Counsel and Coiisultants 

MI. B. Donovan Picard, Hunton & Williams LLP, Washington, D.C.; Member of the Bar of tlie 
District o f  Columbia; Member ofthe Bar ofthe Supreme Court o f the  United States 
Professor Sean D. Murphy, George Washington University School of Law, Washington, D.C.; 
klemher of the State Bar o f  Maryland 
Mr. Edward B. Rowe, IHiinton & Williams LLP, Washington, D.C.; Member of the Bar of the 
District of Columbia; Member of the State Bar o f  Colorado 
Ms, Virginia C. Dailey, Hunton & Williams LLP, Washington, D.C.; Member of the Bar of tlie 
District o f  Columbia; Member of tlie State Bar of Florida 
M r .  Thomas R. Snider, Hunton & Williams LLP, Washington, D.C.; Member o f  the Bar of the 
District o f  Columbia; Member of the State Bar OfMassachusetts 

and the Respondent, 
'The State of Eritren, represented by: 

Government o f  Eritrea 

His Excellency, ivlohamnied Suleiman Ahmed. Ambassador o f  the State of Eritrea to The 
Netherlands 
Professor Lea Brilmayer, Co-Agent for the Government of Eritrea, Legal Advisor to the Office o f  
the President o f  Eritrea; t loward M. Holtzmann Professor of Interllational Law, Yale Law School 
tvls. Lorraine Charlton, Deputy Legal Advisor to the Office of the President of Eritrea 

Counsel and Advocate 

Professor James R.  Crawford, SC, FBA, Wliewell Professor of International Law, University of 
Cnnibridge; Member of the Australian and English Bars; Member o f t h c  Institute o f  International 
LUW 

Counsel and C:onsultnnts 

fvls. Michelle Costa 
M s .  Julie Frey 
b ls .  Diane tlaar, Esq. 
bls. Amanda Costikyan Jones 
Mr. Kevin T. Reed 
blr. Abrhani Tesfay Haile, Esq. 
Ms. Lor i  Danielle ' rd ly ,  Esq. 
h l s .  Cristina Villarino Vil la, Esq. 
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1. INTRODUCTION 

I .  This Claim (included as a component of all o f  Ethiopia’s Claims 1-8) lias been 
brought to tlie Commission by the Claimant, the Federal Democratic Republic o f  Ethiopia 
(“Ethiopia”), pursuant to Article S o f  the Agreement between the Government of the Federal 
Democratic Republic o f  Ethiopia and the Government of tlie State o f  Eritrea of December 12, 
2000 (i(tlie Agreement”). The Claimant asks the Comiiiissioii to find the Respondent, the 
State of Eritrea (“Eritrea”), liable for loss, damage and injury suffered by the Claimant, 
including loss, clamage and injury suffered by the Claimant’s nationals, as a result of t l ie 
alleged use o f  force against the Claimant in violatioii o f  the rules of internatioiial law 
regulating tlie resort to force, the jrrs od bellurn, it1 May and June 1998.’ The Claimant 
requests monetary compensation. 

2. 
military operat ions, 

II. JURISDICTION 

3. Eritrea asserted that the Commission lias no jurisdiction over this issue, because the 
Agreement, in Article 3, assigns the responsibility to address i t  to another body. The 
Commission f inds that i u p n e n t  tinpersuasive. Article 3 provides for the creation of an 
“inclepentlent and impartial body” to be appointed by the Secretary-General o f  the 
Organization o f  African Unity i n  consultation with the Secretary-General o f  the Unitecl 
Nations, and defines its task in tlie following terms: 

The Respondent asserts that i t  fully complied with international law i n  its resort to 

In order to determine the origins o f  the conflict, an investigation w i l l  be 
carried out on the incidents o f  6 May 1998 aiid on any other incident prior to 
that date which could have contributed to a tnisiitiderstaiidiiig between the 
parties regarditig their common border, including the incidents o f  July and 
August 1997. 

The Commission understands that the independent body authorized by Article 3 has never 
been constitiitecl. 

4. The terms “origins of the conflict” and “inisiinclerstaiitling between the parties 
regarding their common border” are not the same as the legal issue posed by Ethiopia for 
ncljudication i n  this Claim, that is, whether Eritrea’s actions in May aiid June 1998 iiivolvecl 
tlie mlawfi i l  resort to force against Ethiopia restilting in liability in accordance with 
applicable rules o f  international law. Determination of the origins o f  tlie conflict and the 
iiatiire o f  any iiiisunderstaiidiiigs about the border, had they been iiiacle by the impartinl body 

’ Butli Parties iitilizetl rhe terminology ofjus ad bellrrin l o  describe the law governing the initial resort to furce 
between them. At tlie hearing ofrhis Claim in April 2005, Ethiopia contirmed that i t  tiieaiit by this the use ut  
force cuiitrary tu the Clnaiter uf the United Nations, June 26, 1945. 59 Stat. p. 1031, 3 Revans p. 1 I j ?  
[licrsinalicr UN Charter]. 
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;tnticipatecl by Article 3, could have been helpful in promoting reconciliation and border 
tlelimitation, but they certainly would not Ihave answered tlie question o f  the legality o f  
Eritrea’s resort to force. Tlie factual inquiries called for by Article 3 were largely different 
from the factual cleterniinatiotis tliis Commission must inlake in assessing Ethiopia’s claim 
tiiider Article 5 .  Moreover, it seems clear that Article 3 was carefully drafted to direct the 
impartial body to inquire into matters of fact. not to make any cleterminations o f  law. This 
Commission is  the only body assigned by the Agreemellt with the duty of deciding claims of 
liability for violations o f  international I&. 

5. Upon first reading, the. Ia!t sentence of Article 5 O F  tlie Agreement might well be 
tliouglit to exclude tlie Commission’s juristlictioti over rules o f  international law regulating 
t l ie resoif to force. That sentelice provides that “[ t l l ie Commission shall not hear claims 
arising from tlie cost o f  military operations, preparing For military operations, or [he use of 
,fbt.ce, except to the extent that such claims iiivolve violations of international humanitarian 
law” (einphasis added). However, at an early stage of the proceedings, t l ie Parties agreed 
upon an interpretation o f  that sentence limiting i t  to claims solely For the costs o f  the 
eiiiiiiierated activities, and t l ie Commission agreed to respect that interpretation. That agreed 
interpretation was recorded in point 5 o f  t l ie Commission’s letter to the Parties of July 24, 
2001 .’ Consequently, t l ie Commission has jitrisdiction pursuant to Article 5 over Ethiopia’s 
, j tts ctcl bellurn Claim. 

111. m E  MERITS 

6. Etliiopin claimed that Eritrea carried out a series of uiilawful armed attacks agaitist it; 
beginning 011 May 12, 1998, in violatioil of the jrrs ad hdlurn, atid made t l i is an element of nll 
eight o f  the Claims it submitted to the Commission.3 The Commission, iii ordering tiling 
schedules, decided to hear that Claim along with Ethiopia’s Claims concerning alleged 
violations of applicable iiitertiatioiial law, including tlie jtrs in bello, in tlie Western and 
Eastern Fronts (Ethiopia’s Claims I ‘and 3). Consequently, this Claim was heard iii the 
Commission’s April 11-1 5 ,  2005 hearings on liability. 

7. Tlie Commission informed the Parties on August 29, 2001 that it intended. to conduct 
proceediiigs in Government-to-Governiiient claims in two stages, first concerning liability, 
and secoiid, i f  liability i s  found, concerning damages. Ethiopia tiled its Statement of Claim 011 

December 12, 2001, Eritrea’s Statement o f  Defense was filed on December 16, 2002, 

’ I’clinl 5 ofthe Coiniiiission’s July 24, 2001 letter to flir Parties states: 
The Cuniniission noles tlie agreeiiient o f the Parties that [lie last sentence o t  Article 5 ,  paragraph I 
ot‘the Agseiiieiir o t  I 2  December 2000, despite its woding, wns intended to mean that claims of 
compensation for a11 costs of’niilitnry operations. a11 costs of preparing For military operations. 
nnd ill1 costs of  the use of force are excluded froin the ,jurisdiction of the Coinmission, witliout 
exception Consequeorly. the Commission shall  respect tlinl interpretation of the provision. 

’ Sim c 5‘. P;Irti;il Award. Centnil Front. Ethiopia’s Claim 2 Between the [lie Federal Democratic Krpiiblic of  
Etliiopia iiiitl the Slate of  Eritrea (April 2 8 ,  2004). para. 4 [lie~einalicr Partial Award ill Ethiopia’s Centrill .Frolit 
Claims]. 
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Ethiopia’s ibleiiiorial 011 November I, 2004, Eritrea’s Counter-Memorial 011 laiitiary 17, 2005, 
ant1 Ethiopia’s Reply 011 March 10, 2005. 

S.  In essence, Ethiopia contended that Eritrea planned and carried out these attacks 
against Ethiopia iii violation of i t s  obligations under international law, including notably the 
reqiiirement o f  Aiticle 2, paragraph 4, of the Charter of the United Nations (WN Charter”) 
that all Members refrain from the threat or use of force against the territorial integrity or 
political independence o f  any State. Ethiopia alleged that, between May 12 and June II, 
1998, Eritrea launched a “full scale” invasion of Ethiopia at many points along their iiiutual 
border from Buline iii the west to Bure iii the east. 

9. I n  additioii to its jiirisclictioiial objections, dealt with above, Eritrea denied Ethiopia’s 
allegations 011 the merits. I n  its written pleadings, Eritrea made the following three main 
defensive assertions: (a) that Ethiopia was unlawfiilly occiipying Eritreaii territory i n  the area 
aro~incl Badme, which was the area o f  much OF the initial hostilities i n  May 1998, citing the 
decision OF the Eritreit-Ethiopia Boundary Commission of April 13, 200~2;~ (b) that Ethiopian 
ariliecl iiiilitia near Badme carried out forcible incilrsioils into Eritrea in early May 1998 and 
fired 011 Eritrean forces 011 May 6 and 7, killing eight Eritrean soldiers and setting o f f  fighting 
between siiiall tinits in the area during the next several days; and (c) that it was Ethiopia that 
declared war on Eritrea 011 May 13, 1998. On the last day of the hearing, Eritrea argtied that 
i ts actions iii taking Batline and adjacent areas on May 12, 1998 were lawfiil meastires o f  
self-defense, cotisistent with Article 5 1  of the UN Charter, taken in response to the fighting 
near Batline that began o n  May 6 and 7, 199% While Eritrea asserted that these incidents 
occiirrecl within Eritreaii territory, Ethiopia asserted that they occurred within Ethiopian 
territory. 

10. The Commission cannot .accept the legal positioii that seems’to underlie the first of 
these Eritreaii contentions -that recotirse to force by Eritrea would have been lawful because 
some of the territory coiiceriied was territory to which Eritrea had a valid claim. I t  is true that 
the boundary between Eritrea and Ethiopia iii the areit o f  Badme was iiever tnarked in the 
years when Eritrea was an Italian colony, during Eritrea’s subsequent incorporation into 
Ethiopia, or. after Eritreaii independence iii 1993, and it is  clear that the Parties had differing 
conceptions of the boundary’s location. However, the practice of States and the writings of 
eminent piiblicists show that self-defense caniiot’be invoked to settle territorial disputes.’ 111 

~ ~~~~ 

‘ Decision Reyilrding Dclitnitation of the Border bctwecn the State of  Eritrcu and the Federal Deniocratic 
Rcpublic OF Ethiopia, Eritre;l-Ethiopia Boundary Coinmission, April 13, 2002, reprinted in 41 I.L.M. p. ID57  

See, e y , Decleration 011 Principles of International Low Concerning Friendly Rclnlions and Cooperation 
Among States iii Accordance with the Charter ofthe United Nations (the “Friendly Relations Declarotion”). UN 
General Asseiiibiy Resolution 2625 (XXV) o f  Oct. 24, 1970: G.A. Rcs. 2625, U.N. GAOR. ?Sth Sess., Supp. 
No. ZS, U.N. Doc. AiSOZS, i.epri,iied ; I t  9 LLM. p. 1292 (.1970) (‘“Elvery State t u s  the duty tv refrain from the 
Lhreat or use of force , . . >is n inleans of  solving international disputes, including territorial disputes”); C~AETANO 
ARANCIO-RUIZ. THE UNITED NATIONS DECLhRATlON ON FRIENDLY !!.ELATIONS AND THE SYSTEM OF THE 
SOURCES OF iNTERNAT1ONAL LAW pp. 11W105 (Sijtlioft’ & Noorcilioff 1979): ALFRED VEROROSS ?.? BRUNO 
SIkIMh. ~JNIVER~SEI..LES VOLKEIIREC~IT p. ,905 (Dunckm iintl I-lumblot 1984); Michel Virally, 4riicir 2 .  

yo?). 
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that coiiiiectioii, the Commission notes that border disptrtes between States are so frequent 
that any exception to the prohibition of the threat or use o f  force for territory that i s  a lkget l ly  
occupied ur~lawft~lly w o t ~ l d  create a large and dangerous hole in a fundamental rule o f  
iiiteriiatioiial law. 

I I, The Commission turns next to E r i k a ' s  second line o f  arguinent. In general, recourse 
to tlie tise of armed force by one State agaiiist another is u n l a w f d  unless i t  is used it1 sel f -  
defense or occiirs wi th  the sanction o f  the Security Council pursiiant to Chapter VII . o f  the 
UN Charter.' A s  the text of Article 51 of the Charter iiiekes clear, tlie predicate for a valid 
clait i i  o f  self-defense uiicler the Charter is  that the party resorting to force has been subjected 
to 811 armed attack. Localized border encounters between sinall infantry units, even those 
involving tlie loss of life, do not constitute an armed attack for piirposes of tlie Charter. In 
that connection, the Commission ~iotes that Eritrea did not report its use o f  armed force 
against Ethiopia on M a y  12, 1998 to tlie Security Council as measures takeii in self-defense, 
as i t  would be obligated to do by Article 51 of tlie Charter in case o f  self-defense against 
arniecl attack. 

12. With respect to the events in  tlie vicinity o f  Badine that occurred during tlie period 
from May &l2, 1998, the Cominissioii takes note of the sharply different acconilts offered 
by the Parties as to the precise location o f  the incidents of M a y  6 and 7 and of the numbers 
and types of forces involved. I t  need not resolve these differences, because i t  is clear from the 
evidence that these incidents involved geographically l imited clashes between sinall Eritrean 
and Ethiopian pat[-ols along a remote, unmarkcd, and disputed border. The Commission i s  
satisfied that these relatively minor incidents were not o f  a magnitude to constitute an arined 
attack by either State agaiiist the other wi th in the meaning o f  Article 5 1  o f t h e  UN Charter. 

I ? .  The Parties agreed that a j o in t  body inet iii Adclis Ababa on M a y  8, 1998 to discuss 
border problems.' Ethiopia asserted, and Eritrea did not dispute, that tlie head o f  the Eritrean 
delegation to that meeting was its Minister o f  Defense and that, following tlie meeting 011 

M a y  S, i t s  dclegation left Acldis Ababa during tlie night. Ethiopia asserted that it had expected 
the meeting to continue on M a y  9 and that i t  was surprised b y  tlie departure of the Eritreaii 
tlelegntion. Eritrea asserted in response that its delegation lef t  because the iiieeting had 
concluclecl. Ethiopia also asserted that the meeting had been cordial and that agreenient had 

/'ili,agrup/ie d,  in I L A  CHARTE DES NATIONS UNlEs pp. 119-125 (Economica, 2d ed. 1991); OSCAR SCHACHTER, 
INTERNATIONAL IAW IN THEORY AND PRACTICE p. I16 (Nijhoff 1991); P E r E R  bIALANCZUK, AKEHURST'S 
MODERN lNrROOllCTlON TO INTERNATIONAL LAW pp. 314-315 (Routledge, 7th rev. ed. 1997). 

See, e.g., UN Charter, sirpwr iiote I, arts. 2(4), 24, 39-42; IAN BROWNLIE, PRINCIPLES OF PUBLIC 
INTERNATIONAL LAW pip. 699-700 (Oxford University Press, 6th ed. 2003); ANTONIO CASSESE; 
INTERNATIONAL LAW pp. 296-298, 3nj.-307 (Oxford University Press 2001); Albrecht Randelzhofer. h i c k  
2t4J. i l l  THE Ci-IARTER OF THE UNITED NATIONS: A COklMENTARI' pp. I 1 1 - 1  IS (flrnno Sirnilla ed., Oxford 
Lliiiversity Press 1994). 
" T i le  PIirtizr disagreed regarding the iiiiture of h i s  body. Ethiopia contended that the I'artles estnhlished ti 
Ibriiial coiniiiissioii to address questions relating to the boundary. Eritrea characterized i t  in less formill terms. In 
any  CIISC. [lie I'nrties were engaged in a process of consultations regarding questions related LO the boundary 
tbcfore l i o s t i i i k s  bcgai~. 
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been reached that both sides should avoid border crossings by armed personnel and that the 
two sides woiild meet again in two months in Asniara to seek agreement on border issues. 
Eritrea did not respond in the present proceedings to those assertioinS 

14. The evidence showed that, at about 5 3 0  a.m. on May 12, 1998, Eritrean armed forces, 
comprised of at least two brigades of regular soldiers, supported by tanks and artillery, 
attacked tlie town o f  Badme and several other border. areas in Ethiopia's Tahtay Atliabo 
Wereda, as well as at least two places i n  its neighboring Laelay Adiabo Weretla. On that clay 
antl iii tlie days immediately following, Eritreaii armed Forces then piislied across the flat 
Baclnie plain to higher ground in  tlie east. Although tl ie evidence regarding the nature O F  
Ethiopian armed forces in the area conflicted, the weight o f  the evidence indicated that the 
Ethiopian defenders were composed merely o f  niilitia and soine police, who were quickly 
forced to retreat by the invading Eritrean forces. Given the absence of an armed attack against 
Eritrea, the attack that began on May 12 cannot be justified as lawfiil self-defense under t l ie 
UN Cliarter. 

IS. Tl ie areas initially invaded by Eritrean forces on that day were all either within 
undisputed Ethiopian territory or within territory that was peacefitlly administered by 
Ethiopia antl that later would be on the Ethiopian side o f  the line to wliicli Ethiopian arinetl 
Forces were obligated to withdraw in 2000 tinder the Cease-Fire Agreement of June 18, 2000. 
In i ts Partial Award in Ethiopia's Central Front Claims, the Commission held that the best 
available evidence o f  the areas effectively administered by Ethiopia in early May 1998 is that 
line to ~vhic l i  they were obligated to witlidraw in 2000.9 111 the same Partial Award, the 
Coinmission esplained why it niiist ltold Eritrea liable for violations of international 
humanitarian law coniniitted by it within such territory antl why such holdings coitcerning 
conduct during the war have no effect on the international boundary as subsequently 
determined by tlie Eritrea-Ethiopia Boundary Commission. Tlie same principle governs 
application of tlie juv ad bellurn. 

16. Consequently, the Commission holds that Eritrea violated Article 2, paragraph 4, of 
the Charter of the United Nations by resorting to armed force to attack and occupy Badme, 
then under peaceful administration by Ethiopia, as we l l  as other territory in tlie 'Taht;iy 
Atliabo and Laelay Atliabo Weredas of Ethiopia, in an attack that began on May 12, 1998, 
antl is liable to compensate Ethiopia, for tlie damages caused by that violation of iiiterilational 
law. 

lo' 

I /  

I'he evideiicc included references to other high-level contacts and conversatioiis heween the Parties i n  the 
days prior to May I?, 199S, as wel l  as suggestions of military preparations on both sides ofthe houidory during 
tliis period. However, these inatters were not claritied during the proceedings, and the Commission i s  
coiistiaincd to iict 011 the basis ofthe record avsilabie to it. 
" Partial Award i n  Ethiopia's Centnil Front Claims, supra iiote 3, para 3 I. 

' I  hi addition to the UN Charter, Ethiopia contended that Erilrea's actions also violated the Chartur of the 
Organization of African Unity, May 25, 1963, 479 U.N.T.S. p. 39 [hcreinattrr OhlJ  Chilrrcr], as we l l  as sevel.iil 
bil;itcl.iil agreeiiients ‘inti customary international l a w  While t l ie OAU Charter aidculiitrs important principles. 

s -  

Id at paras. 27-1 I. , n 
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17. This leaves Eritrea’s th i rd line o f  argiintent, based on Ethiopia’s alleged declarati.on of 
war. On M a y  I;, 1998, tlie Ethiopian Council o f  Ministers and Parliatnent passed a resolution 
that condenuied the May 12 i i ivasioii and demandetl the uncontlitioiial atid immediatc 
withdrawal o f  Eritreaii forces f rom Ethiopian territory. This resoltitioti was not, as Eritrea has 
asserted, a declaration o f  war. I n  ititernatioiial law, the essence OF a declaratioii o f  war is an 
explicit affirmation o f  the existence o f a  state o f  war between belligerents.” Nevertheless, the 
resolution liiade clear that Ethiopia would not accept Eritrea’s advances as a f n i t  accompli 
and was deteriiiined to act in  self-defense unti l tlie Eritrean forces wititdrew or were 
compellecl to leave the areas they had occupied. Ethiopia so notif ied the United Nations 
Security Council. pursuant to Article 5 I o f  the UN Charter. Moreover, t l ie Commission notes 
that tlie Parties subseqttently maintained diplomatic relations and some ecotiotiiic relations, 
both o f  wliicli wotild appear iticoiisisteiit with, a formal declaration of war. 

IS. Ethiopia also contended that the unl;iwftil armed attack by Eritrea that began on M a y  
12 iiiclucled al l  of Eritrea’s subsequent attacks i n  M a y  atid June 199s into Ethiopian territory 
aloiig other parts o f  tlie border between [lie two States, as i t  considered tliose attacks to be a 
coiitiiitiotts second phase o f  a “30-day offensive” by Eritrea. I t  alleged that those attacks 
occurred across tlie Mareb River and at Zalambessa oii tlie Central Front and at Acli Murug 
aiitl Bure on the Eastern Front. I n  essence, Ethiopia contended that Eritrea carried out a 
program o f  pre-planned and coordinated ariiied attacks i t i  i i i i i ltiple locations i n  violation o f  
interiiational law. This contention, however, 1i:is iiot been proved. 

19. Tl ie evidence indicated that Eritrea’s armed forccs were more fully mobil ized than 
those of Ethiopia and thus had the initiative in the first several months o f  the war, but  tlint 
does not prove that Eritrea’s actions, other than those iti tlie areas o f  what became knowi i  as 
tlie Western Front addressed in  this Partial Award, were predetermined. Based on the 
evidence before it, tlie Coinmission cannot resolve whether the Eritreaii inil i tary operations 
fioiii mid-May to mid-June 1998 in  what became the Central and Eastern Fronts were pre- 
planned attaclts, as Ethiopia contends, or were tleterniinetl by developing military deiiiiliids as 
both Parties sought to control key corridors of attack and defense after it became clear that 
Ethiopia would not acquiesce in Eritrea’s captures of territory on the Western Front. What is 
clear is that, once tlie armed attack iii tlie Badme area occtirrecl aiid Ethiopia decided to act i t i  

self-defense, a war resulted that proved impossible to restrict to the areas where that init ial 
attack was tnatle. 

20. 111 view o f  tliese holdings establishing Eritrea’s liability for the tinlawfil l  armed attack 
on tlie Western Front that began on May 12, 199S, tlie Cotiiinissioii w i l l ’  request further 
briefing iii tlie damages phose concerning the scope o f  the tlaiiiages for which Eritrea is liable 

~ ~~ ~ ~~~ ~~~ 

becauk! of the liiiidaiiiental rule of tlie UN Charlei in relotioii lo the issues presented, t l i is  Par t id  Award does 
iiut coiisider tliese atlditioiid cliiiins in detail. 
!‘See I-liigiie Convciiliun (Ill) Relati\’e tn t l ie Opening oftlosri l i t ics. Oct. 18, I‘JO7, 36 Stat. p. 2259. I Buvons 
P. 6 19. 
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by reason of that attack, i n  addition to those damages following from the Commission’s other 
Partial Awards. 

1V. AWARD 

I n  view of the foregoing, the Conunission determines as follows: 

A. Jiirisdic’tioii 

I. 

B. 

I .  

The Commission has jurisdiction over the Claimant’s jzrs ad bellum Claim 

Findinas on Liability for Violation of International Law 

The Respondent violated Article 2, paragraph 4, of the Charter of the United 
Nations by resorting to armed force on May 12, 1998 and the immediately following days to 
attack and occupy the town of Badme, then under peaceful administratioil by the Claimant, as 
wel l  as other territory in  the Claimant’s Tahtay Adiabo and Laelay Adiabo Weredas. 

2. The Claimant’s contention that subsequent attacks by the Respondent along 
other parts of their coiiinioii border were pre-planned and coordinated unlawful uses of force 
fails for lack of proof 

? The scope of damages for which the Respondent is liable because of its 
violation of the ] us  ad bellzrni will be determilied in the damages phase of these proceedings. 

[Remainder of page purposely left blank.] 
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Done at The Hague, this 19"' day of December 2005 

4 - L A  
President Hans van Houtte 

George I-I. Aldrich 

Jolm R. Crook 

James C.N. Paul 

Lucy Reed 


