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1. INTRODUCTION 

I. This Claim (included as a component of all o f  Ethiopia’s C l a i m  1-8) has been 
brought to the Commission by the Claimant, the Federal Democratic Republic o f  Ethiopia 
(“Ethiopia”), pursuant to Article 5 o f  the Agreement between the Government of the Federal 
Democratic Republic o f  Ethiopia and the Government o f  the State of Eritrea of December 12, 
2000 (“the Agreement”). The Claimant asks the Commission to find the Respondent, the 
State of Eritrea (“Eritrea”), liable for loss, damage and injury suffered by the Claimant, 
inclucling loss, damage and injury suffered by the Claimant’s nationals, as a result of the 
alleged w e  of force against the Claimant i i i  violation o f  the rules of international law 
regiilating the resort to force, the jirs nd bellurn, in May and June 199s.’ The Claimant 
requests monetary compensation. 

2. 
military operations. 

I I .  JURISDICTION 

3, Eritrea asserted that the Commission has no jurisdiction over this issue, because the 
Agreement, in Article 3, assigns tlie responsibility to address it to another body. The 
Commission finds that argument unpersuasive. Article 3 provides for the creation of an 
“inclependent and impartial body” to be appointed by the Secretary-General o f  the 
Organization o f  African Unity in consultation with the Secretary-General of t l ie United 
Nations, atid defines its task in the following terms: 

The Respondent asserts that it fully complied with international law in its. resort to 

In order to determine the origins of the conflict, an investigation wi l l  be 
carried out 011 the incidents o f  6 May 1998 and on any other incident prior to 
that date which could have contributed to a misiinderstanding between the 
parties regarding their corninon border, including the incidents of JUIY and 
Augiist 1997. 

The Coinmission tinderstands that the independent body authorized by Article 3 has never 
been constituted. 

4. The te rm “origins of the conflict” and “misuiitlerstaiicling between the parties 
regarding their cominoii border” are not the same as the legal issue posed by Ethiopia for 
adjudication in this Claim, that is, whether Eritrea’s actions in May and June 199s iiivolved 
the tinlawful resort to force against Ethiopia resulting in liability iii accordance with 
applicable rules of international law. Determination o f  the origins of’ the conflict and the 
inattire o f  any misiinclerstaiiclings about the border, hnd they been made by the impartial body 

.I Both Parties utilized the terininology olj ia nd bellrrrn to describe the law governing the initial resort to force 
between tliciii. At the henriug of this Claim in April 2005, Ethiopia confirmed that i t  meant by this [he use of 
force contrary to the Charter O C  t i le United Nations, June 26, 1945, 59 Stat. p. 1031, 3 Bevans p. I l j ?  
[liereinaiier EN Charter]. 
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aiiticipatetl by Article 3,  coiilcl have been lielpfiil iii promoting reconciliation and border 
deliniitatioii, but they certainly would not have answered the question o f  the legality of 
Eritrea’s resort to force. Tlie factual inquiries called for by Article 3 were largely different 
From tl ie Factual determinations this Commission must make iii assessing Ethiopia’s claim 
iincler Article 5 .  Moreover, i t  seems clear tliat Article 3 was carefully drafted to direct tlie 
impartial body to inquire into matters of fact, iiot to make any determinations of law. This 
Commissioii i s  t l ie only body assigned by the Agreeiiieilt with the cluty of deciding claitns of 
liability for violations o f  international law. 

5 .  Upon first reading, the. Ia:t sentelice of Article 5 of tlie Agreement might well be 
tliouylit to exclude tlit: Commission’s jurisdiction over rules o f  international law regulating 
the resort to force. That sentence provides tliat “[tllie Coinmission sllall not hear claims 
arising from tlie cost of military operations, preparing for military operations, or the use oj‘ 
,for-ce, except to the extent tliat siicli claiims involve violations o f  international htlmanitarian 
law” (emphasis added). However, at an early stage of tlie proceedings, tlie Parties agreed 
tipon an interpretation o f  that sentence limiting it to clainis solely for the costs o f  the 
enriineratecl activities, and the Commission agreed to respect that interpretation. That agreed 
interpretation was recorded in point 5 o f  tlie Comniission’s letter to t l ie Parties of July 24, 
2001 ,’ Consequently, tlie Commission has jurisdiction pursuant to Article 5 over Ethiopia’s 
jiis od belluin Claim. 

111. THE MERITS 

6. Ethiopia claimed that Eritrea carried out a series of unlawful armed attacks against it; 
beginning 011 May 12, 199S, in violation of the j u s  ad bellurn, and made this an element of al l  
eight o f  the Claims it submitted to tlie The Commission, i n  ordering filing 
sclieclules, decided to hear that Claiiii along with Ethiopia’s Claims concerning alleged 
violations of applicable internntional law, incliiding the j u s  in b d o ,  i n  the Western a i d  
Eastern Fronts (Ethiopia’s Claims I .atid 3). Consequently, this Claim was Iiearcl iii the 
Commission’s April I 1-15, 2005 hearings on liability. 

7. The Commission informed tlie Parties on August 29, 2001 tliat it intended to conduct 
proceedings in Govertiiiieiit-to-Government claims in two stages, first concerning liability, 
and second, if liability is  found, concerning damages. Ethiopia filed its Statement of Claim on 
December 12, 2001, Eritren’s Statement of Defense was f i l e d  011 December 16, 2002, 

~ ~~~~ 

’ I’oiiil 5 oflhe Coinmission’s July 24, 2001 lrttrr to the Parties states: 
The Commission notes the ayreciiieiit ofthe Ptirties that the l i is l  sentence of Article 5 ,  paragraph I 
of the Agreement of I? December 2000, despite its wording, was intended to iiiean that clainis of 
coinpetisation for all costs of  iniilitary operations. all costs o f  piepaling tix niilitary operiitions. 
and all costs of the use of  force are excluded from tine .jurisdiction of the Commission, witlioiit 
c~ceptioii. Coiisequently, tlie Commissioii s l i t i l l  respect that interpretation of the provision. 

Sec. c g . I’artial Award. Central Front. Ethiopia’s Cl:iini 2 Between the the Federal Dcmocvntic Kcpiiblic of  ) 

I:tlliopia and tlie Stntc of  IEritrcii (April 28, 2004). pare. 4 (licrcin:iftcr Partial Award in Ethiopi;i’s Central Front 
Clainisj 
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Ethiopia’s Meimorial on November I ,  2004, Eritrea’s Counter-Memorial on January 17,2005, 
and Ethiopia’s Reply on March 10, 2005. 

S .  In  essence, Ethiopia contended that Eritrea pliinned and carried out these attacks 
against Ethiopia i n  violation of its obligations under international law, including notably the 
requirement of Article 2, paragraph 4, of the Charter of the United Nations (“UN Charter”) 
that all Members refrain from tlie threat or use at’ force against the territorial integrity or 
political inclepenclence of any State. Ethiopia alleged that, between May 12 and June I I ,  
1998, Eritren launched a “fiill scale” invasion of Ethiopia at inany points along their mutual 
borcler from Batline i n  the west to Bure in  the east. 

9. In aclditioii to its jurisdictional objections, dealt with above, Eritrea denied Ethiopia’s 
allegatioiis on the merits. I n  its written pleadings, Eritrea inade the followiiig three iiiaiii 

defensive assertions: (a) that Ethiopia was i~iilawfiilly occupying Eritrean territory i n  the area 
arotintl Batlnie, wliicli was the area of iiiuch of the initial hostilities i i i  May 1998, citing the 
decision of the Eritrea-Ethiopia Boundary Commission of  April 13, 2002;‘ (b) that Ethiopian 
armed iiiilitia near Batlme carried out forcible incursions into Eritrea in early May 1998 aiicl 
fired on Eritrean forces 011 May 6 and 7, killing eight Eritrean soldiers and setting off figliting 
between small units i n  the area during the next several days; and (c) that it  was Ethiopia that 
declared war oil Eritrea 011 May I ? ,  1998. On tlie last clay of tlie hearing, Eritrea argiied that 
its actions in  taking Batlme and adjacent areas on May 12, 1998 were lawful meastires of  
self-defense, consistent with Article 51 of the UN Charter, taken i n  response to the fighting 
near Batlnie that began 011 May 6 and 7, 199s. While Eritrea asserted that tliese incidents 
occtirrecl witliiii Eritrean territory, Ethiopia asserted that they occurred within Ethiopian 
territory. 

10. The Commission cannot .accept tlie legal position that seeins’to underlie tlie first of 
tliese Eritrean contentions - that recourse to force by Eritrea woold have been lawful because 
sonie oftlie territory concerned was territory to which Eritrea had a valid claim. It is true that 
the bonntlary between Eritrea and Ethiopia in the area of Badine was never marked in  the 
years wl ien  Eritrea was an Italian colony, during Eritrea’s subsequent incorporation into 
Ethiopia, or. after Eritrean independence in  1993, and it is clear that the Parties bad differing 
conceptions of the boundary’s location. However, the practice of States and the writings of 
eiiiiiieiit publicists show that self-defense cannot’be invoked to settle territorial disputes.’ In 

‘ Decision Rezarding Delimitation of the Border between the State of  Eritrea and the Federal Democratic 
Rcpublic of Ethiopia, Eritrea-Ethiopia Boundary Commission, April I;, ZOO?, reprinted in 41 I.L.h.l. p. 1057 
?OW). 

‘-See. c.g., Declaration on Principles o f  International Lnw Concerning Friendly Relations and Cooperation 
Among States iii Accordance with the Charter oCthe United Nations (the “Friendly Relations Declaration”). W 
Ccncml Assembly Resolution 2625 (XXV) of Oct. 24, 1970, G.A. Rcs. 2625, U.N. CAOR, ?5th Sess.. Sopp. 
No. ?S, U.N. Doc. N S 0 2 S .  reprimedin 9 I.L.M. p. 1292 (1970) (“[Elvery State has the duty to refrain t?om the 
Lliiriit or use oS force . . , as a inleans of solving international disputes, including territorial disputes”); GAETANO 
ARAbICIO-RUIZ. TtiE UNITED NATIONS DECLARATION ON FR~ENDLY r&LATIONS AND THE SYSTEM OF .THE 
SOURCES OF lNl’ElWATlONhL L A W  pp. ll)J-lOj (Sijttioff & Noordhoff 1979); I\LFRED VERDROSS & BRUNO 
SllvlE?lA. CINIVERSE1.LES VOLSERRECHT p. 905 (Duncker tilid Uumblot 1984); Michcl Virally. Ailiclu 2 
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that connection, the Coiniiiissioii notes that border disputes between States are so frequent 
that any exception to the prohibition o f  the threat or use o f  force for territory that is allegedly 
occupied unlawfiilly woultl create a large and dangerous liole in a fiiiidamental rule o f  
iiiteriiatioiial law. 

I I .  The Commission turns next to Eritrea's second line of argument. In general, recourse 
to the use o f  armed force by one State against another is tinlawful tiiiless i t  i s  used in self- 
defense or occurs with the sanction o f  tlie Security Council pursuant to Chapter VII .of the 
UN As the text OF Article 5 1  of t l ie Charter iiiakes clear, the predicate for a valid 
claim of self-defense tinder the Charter is that tlie party resorting to force has been subjected 
to an armed attack. Localized border eiicoiiiiters between small infantry units, even those 
involving the loss of life, do iiot constitute an armed attack for purposes o f  the Charter. In 
that connection, the Coinmission notes that Eritrea did iiot report its w e  o f  armed force 
against Ethiopia on May 12, 1998 to the Security Couiicil as measures taken iii self-defense, 
as i t  wotild be obligated to do by Article 51 of the Charter in case o f  self-defense against 
armed attack. 

12. With respect to the events in the vicinity of Badme that occurred during the period 
from May 6-12, 1998, the Comiiiission takes note of tlie sharply different accounts offered 
by tlie Parties as to the precise location of the incidents of May G and 7 atid of the numbers 
and types o f  forces.involvec1. I t  need not resolve these differences, because it i s  clear from the 
evidence that these incidents involved geographically limited clashes between sinall Eritrean 
iiiid Ethiopian patrols along a remote, unmarked, and dispiitecl border. The Commission i s  
satisfied tliat these relatively minor incidents were not of a magnittide to constitute an armed 
attack by either State against t l ie other within the meaning of Article 5 1  of the UN Charter. 

13. The Parties agreed that a joint body met in Addis Ababa on May 8, 1998 to discuss 
border proble~ns.~ Ethiopia asserted, and Eritrea did not dispute, that the head o f  the Eritrean 
delegation to that meeting was i ts Minister o f  Defense and that, following the meeting on 
May 8, i ts  delegation left Adclis Ababa during tlie night. Ethiopia asserted that i t  had expected 
the meeting to continue on May 9 and that it was surprised by the departure o f  the Eritreaii 
clelegation. Eritrea asseited iii .response tliat its delegation left because the meeting had 
concluclecl. Ethiopia also asserted that t l ie iiieeting had been cordial and tliat agreement had 

P l ~ l ~ ~ l p 7 p h e  d. in 1.A CHARTE DES NATIONS UNlES pp. 119-125 (Economica, 2d ed. 1991); OSCAR SCHACHTER, 
INTERNATIONAL L A W  IN THEORY AN0 PRACTICE p. I16 (Nijhoff 1991); PETER MALANCZUK. AKEHURST'S 
blOOERN INTROOIJCTION TO 1NTEPUlATIONAL L A W  pp. 314-315 (Rouiledge, 7th rev. ed. 1997). 
' see. e . g ,  UN Charter, s u p m  inote I, arts. 2(4), 24, 39-42; IAN BROWNLIE, PRINCIPLES OF PUBLIC 
INTERNATIONAL LAW pp. 699-700 (Oxford University Press, 6th ed. 2003); ANTONIO CASSESE, 
INTERNATIONAL LAW pp. 296-293, 305-307 (Oxford University Press 2001); Albrecht Randelzhofer. Anicir 
214). ill THE CHARTER OF THE UNITE0 NATIONS: A COMMENTARY pp. I 11-1 18 (Bruno Simma ed., Oxford 
University Press 1994). 
' 'The Parties clisagcerd regarding the !nature of this body. Ethiopia contended lhnt the Parties established a 
formul m i i m i s s i o n  to address questions rrlatiing to the boundary. Eritrea characterized i t  in less formal terms. I n  
nil). Case. the I'arlies were engaged in a process of consiihtioiis regarding questions related to tlie boundary 
liefare liostilitirs began 
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been 1-eachecl that both sides should avoid border crossings by armed personnel and that the 
two sides woiilcl meet again iii two months iii Asmara to seek agreement 011 border issiies. 
El-itrea clid not,respond in the present proceedings to those assertioixs 

14. The evicleiice showed that, at about 5 3 0  a.m. 011 May 12, 1998, Eritreaii armed forces, 
comprised o f  at least two brigades OF tegular solcliers, supported by tanks aiicl artillery, 
attacked tlie town o f  Badine and several other border, areas in Ethiopia's Talitay Acliabo 
Werecla, as well as at least two places in its neighboring Laelay Adiabo Wereda. On that day 
and in the days immediately following, Eritreaii armed forces then pushed across the flat 
Baclme plain to higher ground in the east. Although the evidence regarding the nature o f  
Ethiopian armed forces in the area conflicted, the weight o f  tlie evidence indicated that the 
Ethiopian defenders were coinposed merely o f  militia and soiiie police, who were quickly 
forced to retreat by the invading Eritrean forces. Given tlie absence o f  an armecl attack agaiiist 
Eritrea, the attack that begoo on May 12 cannot be ,justified as lawful self-defense under the 
UN Charter. 

15 .  The areas initially invaded by Eritreaii forces on that day were all either within 
untlisputed Ethiopian territory or within territory that was peacefully administered by 
Ethiopia and that later would be 011 the Ethiopian side o f  the line to which Ethiopian armed 
forces were obligated to witlidraw in 2000 under the Cease-Fire Agreement o f  June 18, 2000. 
In i t s  Partial Award in Ethiopia's Central Front Claims, the Commission held that the best 
available evidence of the areas effectively administered by Ethiopia iii early May 1998 is that 
l i i ie to wliicli they were obligated to witlidraw in 2000.' I n  the same Partial Award, the 
Cotniiiission explained why it must hold Eritrea liable for violations o f  international 
liiimanitarian law committed by i t  within such territory and why such holdings concerning 
concluct during the war have no effect on the international boundary as subsequently 
cleterminecl by tlie Eritrea-Ethiopia Botiiidary Commission.'" The same principle governs 
application o f  the jnis ad belhrm. 

16. Consequently, the Coiiimissioii holds that Eritrea violated Article 2, paragraph 4, o f  
the Charter of the United Nations by resorting to armed force to attack and occupy Badme, 
then tinder peaceful administration by Ethiopia, as well as other territory i n  the Talitay 
Acliabo and Laelay Acliabo Weredns OF Ethiopia, in an attack that began on May 12, 1998, 
and i s  liable to compensate Ethiopia, for the damages caused by that violation o f  iiitern,atioiial 
law. I1 

' The evidence included references 10 other high-level contacts and conversatioiis hetween the Parties in the 
clays prior to May 12, 199S, as tvell as suggestions ot'militaiy preparations on both sides of t l i r  boundary during 
this per iod  I-lowever, tliese matters were not claritied during the proceedings, and the Commission is 
constrained to act on the basis ofthe ~.ecord available to il. 
" Partial Award in  Ethiopia's Central Front Claims,.mpra iiote 3, para. 11. 

I '  111 addition to the UN Charter. Ethiopia cotiteiidetl that Eritrea's aCtioiiS also violnted tlie Cliai~trr of tlie 
Organization of African Unity, May 2j. 1963, 479 U.N.T.S. p. 39 [hereinafter OAU Cliarter]. as well as several 
bilutclal agreeoients and ctistomary international /a\v. While the OAU Charter artiCulates important principles, 

I "  id. at paras. 27-3 I 
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17. This leaves Eritrea’s third line of argument, based on Ethiopia’s alleged declarati.on o f  
war. On M a y  13, 1998, the Ethiopian Council oflvlinisters and Parliament passed a resolution 
tliat condenined the May 12 invasion and demanded the iinconditional and immediate 
withdrawal o f  Eritreaii forces f rom Ethiopian territory. This resolittion was not, as Eritrea lias 
asserted, a declaration o f  war. I n  interiiational law, the essence of a declaration o f  war i s  an 
explicit affirmation of the esistence o f  a state o f  war between belligerents.’’ Nevertheless, tlie 
resolutioii iiiade clear that Ethiopia would not accept Eritrea’s advances as a fnit nccoriipIi 
antl was cleterminetl to act in self-defense unti l the Eritrean forces witl idrew or were 
coinpellecl to leave the areas they had occupied. Ethiopia so notified flie United Nations 
Security Council. ptirsuant to Article 5 I of the UN Charter. Moreover, the Commission iiotes 
that the Parties subsequently iiiaintained cliplomatic relntions and sonie econoiiiic relations, 
both o f  wl i ic l i  wottld appear inconsistent wi th a fornial tleclarntion o f  war. 

18. Ethiopia also contended tliat tlie uii lawfii l  armed attack by Eritrea that began on M a y  
12 included al l  OF Eritrea’s subsequent attacks in  M a y  and Julie 199s into Ethiopian territory 
along other parts o f  tlie border between the two States, as i t  considered those attacks to be a 
coiitii i itoiis second phase o f  a “30-clay offensive” by Eritrea. I t  alleged that those attacks 
occurred across the Mareb River and at Zalambessa on the Central Front and at A d i  Mur i i g  
and Bure oii the Easterii Front. I n  essence, Ethiopia contended that Eritrea carried oitt a 
program o f  pre-planned and coordinated armed attacks in iiiultiple locatioiis i n  violation o f  
international law. This contention, however, has not beeii proved 

19. The evidence indicated that Eritrea’s arnied forces were inore fully mobil ized than 
tliose o f  Ethiopia awl tliiis liacl tlie iii ititltive in the first several months o f  tlie war, but that 
does not prove that Eritrea’s actions, other than those i n  the areas of what became known as 
the Western Front addressed in  this Partial Award, were predeterminecl. Based on tlie 
evidence before it, tlie Commission cannot resolve whether tlie Eritrean ii i i l i tary operations 
from mid-May to iiiid-June 1998 in what became the Central and Eastern Fronts were pre- 
planned attacks, as Ethiopia contends, or were tleterminecl by developing i i i i l i tary deniands as 
both Parties sought to control key corridors o f  attack antl defense after i t  became clear that 
Ethiopia would iiot acquiesce iii Eritrea’s captures o f  territory on the Western Front. What is 
clear is tliat, once the arinecl attack in  the Badme area occurred and Ethiopia decided to act i n  
self-defense, a war w i i l t e d  tliat proved inipossible to restrict to tlie areas where that initial 
attack was made. 

20. I n  view of these holdings establishing Eritrea’s liability for  the uii lawfit l armed attack 
on the Western Front tliat began on May 12, 199S, tlie Commission wi l l ’  request fiirthei- 
briefing in  tlie damages phase concerning the scope of the damages for wli icl i Eritrea is liable 

hecause of  tlic t‘indninental role ot‘the UN Cliarter in relatioil [o the issues presented, this l’rlrtial >\ward docs 
inot coiisider these additional cl i i ims in detail. 

.Eec I-lagiie Conveiltion (1111 Relative to the Opening of tlostilitics. Oct. 18, 1907, 36 Stat. p. 2259, I Bevans 
11. 619. 
\1 
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by reason of that attack, in  addition to tliose damages following from the Commission’s other 
Partial Awards. 

IV. A W A R D  

I n  view of the foregoing, tlie Commission determines as follows: 

A. Jurisdic’tion 

I; 

B. 

I ,  

The Commission lias jurisdiction over the Claimant’sjrrs ad bellum Claim. 

Findinas on Liability for Violation of International Law 

The Respondent violated Article 2, paragraph 4, of tlie Charter of the United 
Nations by resorting to armed force 011 May 12, 1998 and the iinniediately following days to 
attack and occupy the town of Badme, then under peaceful administration by tlie Claimant, as 
well as other territory iii  the Claimant’s Talitay Adiabo and Laelay Adiabo Weredas. 

2 .  The Claimant’s contention that subsequent .attacks by the Respondent along 
other parts of their coninioti border were pre-planned and coordinated unlawful uses of force 
fails for lack of proof, 

3.  The scope of damages for which tlie Respondent is liable because of its 
violation of tlie,jus nd b e l h  will be determined in tlie damages phase oFtliese proceedings. 

[Remainder of page purposely left blank.] 
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Done at The Hague, this 19"' day of December 2005 

President Hans van Houtte 

George I-I. Aldrich 

John R. Crook 

James C.N. Paul 

Lucy Reed 


