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COMMENTS FROM GOVERNMENTS ON THE DRAFT INTERNATIONAL
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OF IMPLEMENTAT ION

Memorandum by the Bscretary-Ganeral

1. At it® Second Session the Commission on Human Rights requested the
Secretary General (a) to transmit its report to the.Governments during the
first week of January 1948, (b) to fix the date of 3 April 1948 as the
time limit for the reception of their cemments on the draft International
Declardtion on Human Rights, draft International Covenant on Human Rights
and the Question of Implementation and (c¢) to circulate these comments:.tc-
the members of the Commission as soon as they are recelved.
2e In compliance with this request the Secretary-General transmitted
the Commission'!s report to the Governments, and has the honour to circulate
the following communications which have been received from Member
Governmenta: -
1. TELEGRAM RECEIVED FROM PAKISTAN
(Text - copy from file No,l)
2. COMMUNICATION RECEIVED FROM CANADA
(Text - copy from file-No,2)
J3+  COMMUNICATION RECEIVED FROM THE NETHERIANDS
(Text - Cupy from file No.3)
4.  COMMUNICATION RECEIVED FROM AUSTRALIA
(Text - Copy: from file No. k)
5+  COMMUNICATION RECEIVED FROM THE UNITED STATES
(Text - Copy from file No. 5)
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FOREIGN TELEGRAM

From - Foreign, Kerachil,
to - Unations, New York,
Wo.C.2/2/47.

Dated, the 2nd April 1948,

Your note SOA 17/1/01/JH January 9th |
Draft International Declaration on Human Rights and corresponding Convention

Government of Pakistan have no comments at this stage
Copy by post to:-

(signed)  S.I, Husain

(8.I. Hysain).
for Secretary to the Govermment of Pakistan

DEPARTMENT OF EXTERNAL AFFAIRS
CANADA

Ottawa, April 1, 1948,

Sir:

I have the-honour to refer-to your letter of January 9, 1948, ‘in which
was énclosed & report on.thé Second Scssion of the Commission on Human
'Righﬁé;‘ané to -inform you that the proposals containsd-in the draft
International Bill of Human Rights have been closely considered by officildls
of the Govornment, and it is expected that they will be considérsd by a
Joint Parliamentary Committec on Human Rights, A discussion of this subject
by Parliament has not yet been possible, however, and'the Canadian
Governuent would not wish to express views-on's matter of such importance
without having had the benefit of learning-the opinion of Parliamont, This
is especially true in’ viéw of -the nature of the Canadian Constitution,
and the Canadian Govermment, thoreforo; regrets that final corments on the
Declaration will not be avaflabls for April 3rd.

The Canadian Govermment is anxicus that ample opportunity be afforded
to comment on the Intérnational Bill of Rights both at thé meeting of the
Economic and Social Council in July -and at the mieéting of the General
Assembly 1n Septerber.

It is the opinion of the Canadlan Government that the final drafting
of in Tabernationsl Bill of Rights is a serious task involving the
reconciliation of differing philosophies and Judicial principles. It is
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therefore respectfully suggestéd that the‘final expression by the United
Nations of human rights and fundamﬁntal freedons may well require much more
time than is at present contemplated and thai poﬁtpdnement of approval
of the Draft Bill from the 19h8 to the 19ﬁ9 Sst;on of the General Assembly
might be with advantage taken into consideraticn.

I have the honcur to be,

| Sir,

Your cbedient servant,
(signed)

Secretary of State
fer External Affairs

The ‘Secretary-General ¢f the' Uhited Natiois,
Lalte Succéss,
New York.

NETHERLANDS “DELEGATION:
No. 602 April 9, 1948

Sir,

With reference to your letter dated January -9, 1948, No. SOA"17/1/01;:
concerning.the Qbservatibns, suggestions and preposals whlch Member
Governments might wish’ to make relating te the Draft Internatienal '
Declaration cn Human Rights, the Draftflnternatianal Covenant on Human
Rights, and “the Question ofinxplemontation, contaxned int Annexes AL B and
C of the Report of the Second Session of the Commission en Human nghts,
I have the honcur to ! submit herewith the cbservations nf the Nethéalands
Government. n -the abbve;Report»of,the.Cemmiss;ﬁn ‘on ‘Human Rights,

| I have the hbnour to be,
8ir,:

Your cbedient Bervant,

(signed]
His Excellency
Mr. Trygve Lis’

Secretary-Geﬁeral of the United: Nationg
Leke ‘Succesg, Long,Isiafid, New. Yerk

/AUSTRALIAN



AUSTRALIAN MISSION
70
THE UNITED NATIONS
4510 EMPIRE STATE BUILDING
NEW YORK 1, N.Y.

14 April 1948
The Secretary-General,
United Wations,

Lake Success, N. Y,
Sir,

I have the honour to refer to your Note SCA-17-1-01 of
gth January 1048, I am setting -out in the followinhg ‘partigraphs the cortments
of the Australian Government on the draft International Bill oftﬂﬁmepjgights
prepared by the Commission on Human Rights at its Second Session.

Draft International Declaration on Hume, 2 nghts

Tre Australian Government conslders that the Draft Declaration in
the form proposed By the Second Session of the Commission is not
satisfactery, and contains many provisions which would be more
approvrlately 1nserted in the Covenant. The Declaration should be an
1nstrUment of popular abpeal ahd persuasion, ‘and “the present ‘text
should be reeleced by a more concise statemcnt of genersal prineiples.
The Austrullan Government reserves the right to make detalled comments,‘
both at the meet ng of the Drafting Comqutee end the following sessson'
of the Comm1551on, on the present text and on any other proposal ‘there
put forward,

'The Government also considers that ‘the Declaration should be
incorporated as a preambiz“fé tho ‘Covensnt. - It should aiso be i}oﬁnigeted
as a senarate instrxment

Draft Iniernat*onal Covenant on EUman Rights

The Australlan Government con51ders that the Covenant should be more
comprehensive, and include more provisions for the implementation of the
general principles of the Declaratien. Ih particular, the Covenant does
fiot at present give definitive effect to the principles contained .in the
Draft Declaration in its present form in Articles 1, 9, 11, 13, 1k, 15,

20, 21, 22, 23, 24, 25, 26, 27, 29, 30,.32,and additionel articles of the
Covenant should be included acecordingly. The Australian Governmment reserves
the right to propose appropriate additional articles,_aﬁd also to meke
comments on matters of detail in the Covenant as & whole.

Method of
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Method of Implementation

It is considered that all matters relevant to the implementation of

the Covenant should be discussed at the meetings of the Drafting Committee .
and Session of the Commission in May ;9&8, including, in particular, the
Australian proposal for the establishment of a Court of Buman Rights; and
e comprehensive plan of implementation, including a draft statute for the
Court of Fumen Rights, should ke dravm up by the Drafting Committee for
approvel by the Commission end submission to the General Assembly. The
implémentétign and methods of enforcement are essential component elements
of the Covenant, and machinery for implementation should be agreed upon at
the same time as the Covenant is draited.

I have the honour to be,

Sir,
Your obedient servant,
(Signed) &.D.L. HOOD
Minister

/April 15, 1948



April 15, 1648

The United States Representative at the Seat of the United Nations
presents his compliments to the Sécretary-General of the United Nations and,
with rgferénce tb his note of January 9,’19&8 has the honour to transmit
herewitﬁ the observatibns, sﬁggestions‘@nd proposals of the United Stotes
relating to the Draft Inte_natidnal Declaration on Humen Rights, and the
Draft International Covehant on fuman Rights contained in Arnexes A and B
of the Revort of the Commission on Humen Rights, dated December 17, 1947,

The observdtions with respect_to implementation will be forwsrded

at a later date.

JOBSERVATIONS,



OBSERVATIONS, SUGSESTIONS AND. FROTQSALS OF THE UNITED STATES
RETATING TO THE DRAFT INTERNATIONAL IECLARATION ON HUMAN
RIGHTS, AND THE DRAFT INTFRNATIONAL COVENANT ON HUMAN
RIGHTS CONTAINED IN ANNEXES A AND B OF THE REPORT
OF THE COMMISSION ON HUMAN RIGHTS DATE

DECEMBER 17, 1947

The Governument of the United States desires in the first ploce to
indicate its awareness and approciation of the intensive and able work
which has beén done on the Bill of Human Rights by the Commisscion, 1ts
Drafting Committee and by the Secretariat. The work that has thus far
been done 1s of great aignificunce, taking into mccount the megnitudc
of the task and the multiplicity of possible approaches to its
accomplishment. This Govermment belleves, however, that much needs to be
done: in the way of refinement of the documents so far produced in order
that they may sorve the purpose for which they are intended.

A baslc difficulty which the Government of the United States finds
wvith both the draft Declaration and draft Covenant 1s that they are too
long and ccmplex effectively to accomplish their purpose.

DECLARATTON -~ GENERAL: COMMENTS

The Declaration is envisapged as properly fulfilling two functions:

1. To serve as basic standards to guide the United Nations in

achieving, within the meaning of the Charter, international

co-operation in promoting and encouraging respect for and observance

of human rights and fundamental freedoms for all;

2. To serve as a guide and inspiration tc individuals and groups.

throughout the world in their effofts to promote respect for and

observance of human rights.

.For -the achievement of the first of these purposes, & shorter and
more. concise declaration will be more effective than a long znd detailed
declaration, ‘The Declaration is not intended to be a legislative
document in any sense. The manner in which the United Nations will undertake
the task of promoting and encoursging respect for and observance of human.
rights and fundamental freedoms remains to be determined but it will.
almost necessarily have to adopt.as a general rule, & broad rather than a
detailed approach. . However, its freedom to teke up metters of detail
would be enhanced, rather than diminished, by a declaration in broad and
comprehensive terms.

With respect to ‘the secbndipﬁrpcse of the Declaration, napely to
serve as a.focal point for the development of world public copinion, this
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objective is.largely,defented by, a . long snd complicated instrument. The
first prerequisite to such &.resylt.is a. documgnt that is set forth in
as simple and readlly understsndeble terms AS posswble. 'A opelllng out
of details in the Reclaraiion. itseglf cannot increase: its usefulness for
such purposes.

The Urited States accordingly is strongly in favour of a short and
concige Declaration.

Slnce 1t is the proper purpose of tke Declaratlon to set forth
basic human r*gbts and fundamental freedoms,Aas standards for the Uhlted
Natlons, 1t is 1napnronx1ate to state the rlébto 1a the Declar +1on‘1n
terms of governmen+al respon31bl11ty In partlcular it is vmprope‘ to
state in the Declaretlon tbat certezn thlrgs sna;l be 1nlawful. If such
references are retelned, 1t V1ll.be dlf?lcuLt te“know what cbe purnose
and peening of the DecWaratlon s, esnec1ally in contfast to the
Covenent The same cons1derat101 applles to some exrent to assevtlons of
governmenta; responslblllty found in .sQue pavts of the draft Declarat;on.
It 1s true that the,gueranty of certaln r1ghts,»=uch as the rlght to
fair trial, rests eA01451vely in the hands of the prernment In the )
case of other rights, such as the r:.gh*L to work, the rlght to health and
the rwght to.soc;al securlty, there are w1dely dlfferent theorles ang
practlces in dlf;erent,parts of the world es to the manner in, which the
Government can, best fac1lltate tne des1red end.

The Unlted States bellevss that the Declaration should proclelm

ol

rlghts, but should not attempt to deflne“the role of government in trelr
ultlmete attalnment This role Wlll necessaflly vary from eountry to
country. The Unlted States not only feels that this dlfference 1s
1nev1+eble, but tbat the flexiblllty of anproach whlch results from it is
valuable and should be preserved

ln concludwng 1ts cemmentary on the Declaratlon, the Unlted States
believes that 1t cennot better express 1ts v1ew of tpe nature and purpose%
_of ;hls,document than bj sett;ng forth tbe follow1né statement by Abraham”
Llncolnh Referrlng to the assertlon of human equalltj 1n the'Uhlted

States Declalatiqn of Independence, he sald-

GL ¥

"They ZEﬁe drafters7 d1d.not mean to assert ‘the obvipus untruth

that all,were then actually enJoylng that equality, or yet that
they were. about ta canfer 1t immedlately upon them, In fact,.
they had no power to confer sueh e‘%oon. They meant simply to
Qeclare thetri cof At might follow
as fast.as cmncunstances should permlt.

"They meant to set up & standard maxim for free society which

should be familiar to all, - constantly looked to, constantl"
/1aboured.

rso@tha;b thevenf reemen!




laboured for, and even, though never perfectly attained,

constantly approximated, and thereby constantly spreading and

deepening its influence, and augmenting the happiness and

value of life to all people, of all colours, everyvhere."
COVENANT - GENERAL COLMENTS |

The United States is of the opinion that brevity and conciseness

are at least as importent in the Covenant ac in the Declaration.

In particular,; the United States is of the opinion that the effort
to define detailed limitations fto various rights presents serious
problems, both from the International and domestic standpoints. It is
believed that the effect of such limitations would be to reduce the
effectiveness of the Covenant and render it liable to abuse.

The United States régards the Covenant as aa undertaking on the
part of the conﬁracting parties to observe certain human rights. It is,
of course, understood-that some of the rights enumerated mvst be limited
in the interests of the full enjoyment of the rights of all and of the
general welfare. A general provision having this effect should be included
and made applicable to the entire Covenant. However, the attempt to
define in detail all the limitations permissible under each article is
unnecessary and probably imvossible; it is likely to create serious -
difficulties in the field of domestic lav in a number of countries,
including the United States, and might result in the Covenant being a
rétrogressive rather than a progressive document;.

The incorporation of detailed limitations can not alter the basic
criterion as to whether a party is complying with the Covenant. This
criterion is the reasonableness of the limitations imposcd on any rights
in question, If a state unreasonably limits a right, its situation is not
altered in the least by the fact that it asserts a limitation clause in
its defence. The hazard in any limitation is that it may be nmisused to
Justify unreasonable restrictions on the right the covenant is intended to
guarantee. This hazard is increased when a series of detailed limitations
is set up as each of these presents the possibility of such abuse,

It is not believed to be possible to set forth the obligations of the
Covenant with such precision as to avoid future debate about the meaning
intended. This is for the reason that this Covenant will have to be
interpreted in terms of actual situations, the nature of which cannot be
foreseen in advance. In any given case, the right in question will have
to be related to the situation involved, and frequently to other rights
which bear on the situation, to considerations of general welfare, etc.

' /The draft



The draft wunder study, even while dttempting to be specific, reveals the
true character of -these couvepts as being based oﬁ'relat*ve values (sé@
especially Article-27) axd the test-of reasonablenééé;‘ Artlcles 16 and

18, for exemple, contain limitations so vaguely worded as to require
irterpretation in specific cases. Article 9, which attempts to be’Quife
specific, contains -such: words as~"reésonébie" in paragrapb 2 (a) 3ﬁd
"lawful" in paragraphs 2 (b) and -2 (&) which reqque further 1ﬂterpretau1on.
Furthermore, the thousands of:recoirded court do risaons deaTlng with the
interpretation of statutes reveal the impoSsib*llty of draft;ng ’“nguage
capable of covering all contingéndiesf

An essential difficulty with the expre531on of specific llmLtatlons
is that, by common rules of consfruction, such espress1on 1mplles tbe
exclusion of.others. - It wduld thus be'open'to‘argumenb that any cher
limitations imposed by law are'contravy’to:fh' treaty. To g’ve a
hypothetical example,. it might be nccessar}, for the protectlon of the Public
welfare, to enmer new legislation restrlctlng obn“"lous medical
advertising transmitted by television. Action of this.sort‘would‘be
perfectly proper; but it would not-be' appropriaté at this time to cover the
specific point in a ‘broad genefal?instruﬁent“afféé%iﬁé‘fundamenﬁal_rights
only, in meny countries, a substantial ﬁrdportibntop ﬁhich are-not'hqncerned
today with tolevision. Other tecanologlcal developments, whose nauure
cannot be forecast in any way, are bound to arlse. To requlre formal
solemn amendments of the covenant to ¢dver each of these developments would
be clearly .impractical. Even existing contlncen01°s can not all be mapped
out with respect torall member: nations betwsern the ok ebﬁnt t*me and
September 1948, when the General-Assembly ne“t uonvenes. The only type of
document. on which generel 2greement can possibly e secured is one Qfla
general nature.

Detailed specific provisions purportlnu to set forth all p0551ble
limitations would be particularly ‘unfortunate in countrles like the
United States where the basic constitutional aocument descr*bee treaties,
together with the Constitution and laws, as the supreme law of the 1and.
Treaty provisions which, while not in ended to change the eﬂlstlnp law
are capable of creating confusion and’ ra151ﬁg multlfarlous conbroverswes
are obviously to be avoided. For‘uhIS'reason alone there might be
considerable doubt as-to the ability of the United States to accept a
Covenent containing such specific ‘limitations.

The foregoing argument présents ofe detailed reason why, in attempting
to draft & treaty on the extremély broad and comiplex subject of human
rights, the best and ‘perhaps the only practicable approach is to have o
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clear cud siuple document. Lt is quite possible that a Covenant which
attempls to go into too great detail, even if it could be ratified, would

be so complex and confused as to be unworkable in practice.

COVENANT - SPECIFIC SUGGESTIONS
PART I CF COVENANT
Articles 1 and 2 ‘ .
It is suggested that these Articles be replaced by a simple statement

to ﬁhe effect that the contracting parties agree to observe and protect,
through appropriate laws and procedures, the human rights and fundamental
freedoms set.forth in Part II of the Covenant.

The detalled statement in Article 2 appears to be unnecessary. The
object should be the establishment of a duty to guarantee the requlslte
standard of protection, the method of accomplishing this being the concern
of the state.

Article U

The deletion of this Article is suggested for the reason that it
carries an unwarranted implication that the rights>set forn in the
Covenant are absolute. While tﬁis is true of some rights (such as
freedom from slavery, torture andlmutilatzon) others munt be fegardéd aé
relative. Thisg is indicated in Article 27 of the draft. The relationship
of these rights to each other and to the general &elfare can be altéred |
not only by war or other national emergency, bﬁt by other factors.‘ For
example, the concept of freedom of expression has been limited to
recognize the:right of the public tofbe protectedtagainst fraudulent
advertising. The effect of war or national emergency does not, fherefore,
Justify a stéte in /'derogating” from its obligations. The obligations
still remain fully in force'and the question remains whether limitations
luposed are reasonable under the circumstances.

The United States has in mind a limitatlion provision, applicable to
the entire Covenant, somewhat along the following lines:

"The High Contracting Parties agree that a State party to

this Covenant imnay take action reascnably necessary for the

preservation of peace, order, or security, or the promotion

of the general welfare. Such action by any State party to this

Covenant must be imposed by or pursuant to law.”

Here or elsevwhere in the covenant it should be made clear that no
one shall be denied egqual protection of the 1aw\with-respect to ény.of
the rights and freedoms set forth in the substantive articles of the

covenant.
/Article 27
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Article 27 of the Commigsion draft would be merged.in sueh an.
article.
“PART AT OF COVERANT
The United States at this ‘time suggests thet the following provisions
be deleted:
Article 14
Paragranh 1 of the Article provides protection agairst ex pdét:faciéﬁlaws.

The United States Peels that this right. should not be'impaired. - Paragraph -2
should” thereiore be deLeued
Article 20

Last part of last sentence - arb1tr4rj dlscrlmlnation end incitement
to discrimination. The State cannot be expected ‘to prevent a1l types of
arbltrury discrlmlnat on as betveen prlvgte individuals;. The phrase
concernlng lnc¢tement" appears to be subJect to the same commentary as is:
made in the followmnz Daragranh 1n connectlon with Article 21.

Article 21 ,

The present laws of the Unﬁted States prevent 1n01tement to violence .
for any reason when there is a clear and present danyer that violence will
actually result. Long egperlence w1th the problem of frqe speech has led
to the conclusion that any greeter limitation w¢uld oe llable to misusge for
the purpose of suppres sing free speech It is felt that the utmost. freedot
of speech ic & better safeguard agalnst hostllity and viodence than general
laws giving: increas ed powers to. suppresg freedom of speech

Since it is des1rable that the Covenant “be as snor+ and concise as -
possible, the Unlted States bel;eves tnat the enumeratlon of rights. should
be limited £0 those which are of ba51c 1mportance and as to which serious
violations m¢gbt well Justify international representatlons. The United
States will at “the approprlate tlme suggesu that certain prov151ons, in
addition to those listed above, be deleted either because they are not of

basic: 1mportance or because they are covered by ather more ba51c rlgbts‘

In trensmitting this communlcatlon, tha Unlted Statesg Government wishes
to point out that it is also con51der1ng other obsérvations Wlth respect to
the Declaration and the Covenant whlch 1t re; erves “the rlght tQ svbmlt t6
the attention of the Un;te&.ﬁatxcna at & laters date‘v It«exgects alao ta
submit ebserVa tions W*th respect to implementatlon, whlch Ts'a subjeet not

specifically cOvered {a thls paper.

- JOBSERVATIONS



OBRGERVATIONS OF THE BaiTiLTLANDS GOVIRKMART OX ThA

RIFORT OF TER COMMISSICN ON YUMAN RICEYS (E/200)

(>4

The Netherlands Government have subritted the report of the Commission
on Humen Rights to the Hational'cémmissi n estéblished in confornity with
the resolution of the Ecoromic and Jocial Council of 21 Jure 1G46. Having
taken cognizence of the repocit presentod by this Nationel Commiasion, the
Governmant have the honour to preseat tre following observations.

A. CENZRAL C3ETRVATICUS
1. The Netherlands Government welccme the work eccomplished by the
Commisslon ‘on Humon Rights. As tho Betherlands representative szid in the
Economic and Sccial Ccuncil, on % Fetruary lact, the Netherlands is keenly
interested in ithis problem. It is the wish of the Netherlands Government
thaet by the further study of ihis matter sn "Interneticral Bill of Euman
Rights", in the sense given t. this term by the Conmission on Human Rights,

may be attained in a near future.

jome co-oréi hovever. of the various provisions propnosed will be

indispensable tefore deciding on tneir finel form;4on the whole a. skorter

and less detallsd text might in some cases be preferable; finglly it might

' be edvisaeble to leave out certain provisions (f.i. Articlss £9 and 30 of tne
Declaration) which, because of their vague nature, can be of no use.

2. The Netherlsnds Government sgree with the proposal of the Commission

to prepare at the same time a Declaration and a Covenant, it being understood
that the Declaration gives a great number of general direétipns, whereas the
Covenant contains those provisions which in the préseﬁt stage of international
development will probably be acceptable to a number of States as provisions

of a formal treaiy. In conformity with the Commission the Government

5
>

assume the Declaration having only a moral importance, to be adopted by the
General Assembly, whereas the Covenant which will bevé logally binding
instrument will heve to be ratified or accepted in a formel way by the
States. | -,“ |

In accepting this distinction between the two instruments Her Majesty's
Government feel that a {urther and'differentrdefiniiion of their nature would
be desirable. In the same way as the International Labbur Conference uses
to adopt a recommendation as an addition to a‘Convéntion, laying down in the
recommendation provisions which States are not willing to accept'in‘& binding
form, iﬁ might be suggested that the Declaiétioh on Humaanights should be
considered as s supplement to the Covenaut. ‘The Néfﬁerlands Government
are not in favour of such a conception: in their oﬁini 5 the Declaration
shculd cover ihe whole field of Luman rightsrand should therefore deal with

/all the
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all the proltlsms- treated in ‘the Cévenamt;xthis'létter‘document shonld
elaborate in a tre atv-?orm qome of the principleé laid down in the
Declaration. By this procedure Members of the United Haticns who are
not prepared to ratify the Covenent, will by their vote in the Asscubly,
.have an o@poptunity'to accent the.contents of the Declaration as general
'dirgctives. Althovgh the letherlands Government 4o not shere. fhe opiniqn
thot the drafting of ihe ¢ovenant is prematuvre so long es th° text of
the Declaration is not ngmnleted erd the opinions of the Governuments

on the Declaration have n¢t been received and considered, priority should
be glven to the Declaration. ' ] u»‘;

] - As ob erved by the renresenta**ve ~f rrunce the Coven 0t nowhurder
dis cub31on may be considerew as a flrst Convention of a series of
iaternatlcnwl instruments to be eéaooraued later on.

In the cpinion of th¢ Netherlands Government it is not alvisable

UJ

to bind the Partiss 0 thg Ccverant witn regard to the manner‘in'which
thpy vllL brlng their nationel legislation in conformity w;th tge o
Covenort scme Parties will have recourse to a:modi‘ica+jon df thé '
Constit uc1oq' but it shonld te left to each State to decide whet erior‘_
‘not thefprov151ons of the Covenant shculd be irclu aed in t e ﬁovau qﬁiqp.
On the other hand‘ it should be statpd ezplﬂcltly that by ra if&i tne
Covenant the Parties undertake to bring tneir na.uona1 leg s qtion ih 1
conformltv with the gontents 0of the Co&enant. It goes withouu_saylng
that oquall all the other organs of the State which hag become a PartyA
must act aCﬂordlrvly, Article 2 OL the Covenant whi ch deals w1+hsuhis
}roblem should be ﬁho;tened and drafted in a more n*ec1se wey .' B
h.. The dra? ts of the Deglaration and ol the Covenant submvtted by bha
Commission contain some 1eolated provisions with recard 'discrlmlpatlpn

‘as to raﬂe, sex, religion &.s.0. In the Declaratlon, Article 3 bontains

HON

I=h

rms

goneral rule on this mattur, Articles “l and 25 repeat tne te
wlthout dlscrlm¢nation or "without dlstlnctlon 's as to the uovenant;
Article 20 contains a gener.. rule. If in fact, the principles of ' N
npn-@;sc iminaticn could he accepted on the whole llne, it ﬁculd.be,
préféfable i both ipstruments contained onefartlcle of a ooneral '
character on thistpoint It ﬁust however, be admitted +hat such
stipulations w111 hardly be acceptuble to coun*rles Jhere popalotlons
of a totally dlffereal cnaracter—a re living. 1 ovether.
5. 1In some cases the rights granted to. indiv;duals are eypreqsed in,
the form of & duty 1mnosed on the State (ffl._Artlc}ggp%lganQ,?g of the.
:Peglaratlcn). It ohogld be remembergd that tho.instruments fb ke
/elaborated
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elatvoruied do not deal with rights and dutles of States but should as a
rule be cenlined to rights and freedoms of the individual.

6. Both, the Declaration and the Covenant, admit limitations of the
rights and freedoms willch are accorded; these limitations are of a various
nature.

In Article 16, paragranh 2, persons who are not "of full sge and souad
mind" are exciuded.

Artic%e 16, peragraph 3 of the Covenant introduces limitations "as are
prescribed by law and are necessary 10 protect public order and welfare,
morels and the rights and freedcocms of others'”.

Article 17 ol the Covenant desling with the freedom of information
emumerates in »naragraeph 3 & nurber of restrictions.

In Article 19 of the Peclaration the righit to freedom of assembly end
of associsticn is stated to he sunject %o the conditicn that this right is
"not inconsistent with this Ieclaration.”

On the other hand, in some articles (Articles 2 and 33 of the
DPeclaration. Article 22 of the Covenznt) an attempt has teen mede to
put a general limit to the humen rights by stipulating that no one will
have the right to aim at the westruction of the rights ond freedoms
prescribed in the Declaration or Covenant.

The Netherlands Government suggest that this questicn of limitations
should be considered as a whole. Anyhow, it is essential to mske clear
that & human right may never be exercised in such a way as to destruct any
human right of other people.

7. PFinally, asttention way be drawn to the safeguarding clause which is to

be found in Article 4 of the Covenant, and which may imperil the success of

the work of the Commission. The expression "other public emergency" seems

50 vague, that it might for instance include an economic crisis or other
_abnormal conditions in a country. If possible, the circumstances under

which a Party may evade its obligations should be defined as precisely

as possible. Moreover it will be necessary to state explicitly that the

application of this clause will also be subject to the jurisdiction

provided for in the Chapter on implementation.

B. IBCLARATION

Article 1

It seems superfluous to state explicitly that the word "men” implies

both men and women.

JArticle 3



Artisgle-3

The wovis  "regardless of office or status" sheuld b

Ccmaens: The use of the word “status” in paragranh 2 probably
we1s Lo prouibif o distiwciicn by race, ssx,  lenguage, ete.
as uentioned in wveragraph 1. The word "status", however, may
also be interpreted in ‘e worc rostuictive sensg as "civil. status”
fweh an iatervrelation should be excluded, becauss, if accepted,

discriaivation on the grounds menticned in paragraph 2,-would be

1.4

" Yawlul. 1z the words "resardlese of office or status" are. deleted
it 1s mede clear thut peragraph 2 Lss in wiew the prohibition of
th

W

some discrimination as paragrash 1.
‘ 1

This article should read as ifclliows: '"Everyone hds the right to
life, to Lodily intezrity aud to liberty o parson”

Commcins:  The right to "security of person” is teco vagus en

Mmoo

1. The proposed wording wi

o ich is im conformity with
Article & of the Covenant, althiough bteing somewhat more
rectrictive, wouid be preferable.
fruicle 7
This article deals with two different matters: onc is the protection
of the indivicdual against unjust treatment, the other:-is a doctriné of gono
character. Therefore it is-suggéested that the article should be divided
into two articles: the first to-contain the first two sentences of
parcgreph 1 together with paragraph 3, the other consisting of the rest
of the £{rst p regraph and the second paragraph.
' o “Article 9.

This article should read as follows: . "No .one shall be subjected:

to unreasgsonsable interference with his privacy, family, home. correspondence
or reputation”.

Copmert: In order to-erable legal exceptions-to the principle of -

inviolability of home and correspondence, .the. first sentence of -

A?tiélé 3 proposed by the United States is to be preferred to the -
proposed by the Cémmission.

Article 10

It is suggested to incert 1nAparagrdph 2 after the word "individuals"
the words "who are not subgact to any lawful deﬂrlvatvon of llberty or to
any cutstanding obligations with rugard'to nat*onal oervicv, tax liabilities
or voluntarily contracted cobligations binding the individual to the
Covermzent'.

/Comment: An



Comment: - An unrestricted right to emigrate is inadvisable. The
question may be raised whether a Government, in view of urgent
national necessity, may not retain -within the borders of the country
persons exercising a special .profession. Anyhow, the freedom to
emigrate should not be given to persons who have undertaken specieal
obligations to the Government which commitments have not yet been
fulfilled. Finally, it goes without saylng that people who are
lawfully imprisoned should not be free to leave the country.

Article 11 '

It ma& be doubted whether the problem of asylum enters within the
scope of the Declaration. As the Commission decided to examine this
question at an early opportunity, the Netherlends Government prefer
not to pronounce themselves for the moment on this article.

Article 12

It must be understood that this article does not exclude a legal
provision that special categories of individuals, for instance married
women, will need the authorization of other individuals when they have
to appear before a Law Court.

Article 15

The first paragraph should be deleted.

-Comment:' It appears from the second paragraph that the object of

this article is to ensure that every one will have the right to

invoke some official protection; for this purpose paragraph 1

stipulating that every one has the right to a nationality is not

necessary, and as this right is not a very clear denotation,

it had better be left out. ‘ . ,

If the suggestion of the protection of the United Nations to
be given to stateless persons is accepted the gquestion arises
whether such a protection should be given by the United Nations
themselves or whether it would be preferable to entrust this
task to the Internationsl Refugee Ofganization.

Article 16
(&) Paragraph 1 should read as follows: "Every person shall have
the right to freedom of thought, relgion, conscience and belief,
including the right, eitlier alone or in community with other persons
of like mind, to hold, adopt and manifest any religious or other
belief, t6 practise any form of religious worship and observance and
he shall not:be required to perform any act which is contrary to

such worship and observance."
/Comment: The



with

to a

‘Commqu- The suggeated drafv.yhiog ﬁ? Jn conlorm;py uith
Article 16 of gpe Covenant is to be preferred tq the draft
proposed by the Comm1551on

.jb) It may be asked whether the last parf of. this paragraph "and

he shall not be requ’reu etc " does not go. too far for certain
cases 1n whlch the refusal to perform such an act would be contrary
to exlsting legielation
(c) It is suggested to add to paragraph 2 "and -to persuade other
persons oI the truth of his beliefs" | |
Comment: The, freedom of conversion should be included.

‘ artlcle 20
It sboula be understood that vbe right "to petltlon or,. to communicate
the publlc authorltles can only oe exer01sed in wrlting,

Article 2q

The meanlng of the words c1tizen and "national” in contradiction

foreigner should be made clear. .
Article 24

"(a) The acceptance of the prlnclple of equal pay for, equal work

for men and women should not exclude the system of family allowances

being given to married people ‘although, in praotlce, such &-system

_”implies that dlfferent people do not get equal renumeratlon for

3equal wovk

-..'-‘ -

(b) The condl+ion that women shall wor& w1th the same. advanteges
as men should not exclade the pOSolbllity of . speclal Prohibitive
laws w1th regard to the labour oi women, - ‘such as a prohibition of
nirhtwork for women only.
Article 25 .
The second sentence should be dele+ed
Comment~‘ Apart from the question as, to whether the reculation of
this mdtter really enters 1n the- scope. of the Declaratlon, the
inclusion of such an obscuﬁé prov1sion should be avoided..
Artl le c7
(a) ‘The first sentence should read: vaeryhonefhasgthewright
to fundamental educatlon
Comment~ Other education than fundementel -education cannot
_be deman&ea as a rlaht.
(o)' The secona sentence should be deleted
, ‘:Comment The Declaratloo cannot deal with the problem whether
‘education should be free and compulsory, should the sentence
-be maintained, the question arises whether the gratuitous

uéaQCation should not be limited to those who are unable to pay.
/{c) 1In the
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(¢) 1In the third sentence. the words "higher education" should be
replaced by ”Ether‘thehrfﬁndéﬁeﬁtEi-eﬁhoetiOn“i
Coument: By this substifution instruction such as technical
‘ediication will also be included.

It should be understood that the term "fundamental
education" means gensral education and hot merely technical
education. Perhaps the word "elementary"-would be preferable
to make this clear.

Article 31
The Netherlands Government reserve the right to determine their point
of view with regard to the importsnt problem bf schools and language of
minorities. “In‘any casé, it should be made clear that stipulations on
these problems will only apply to néticnals and not to foreigners.
C. COVEWANT
Article 1
This article should be drafted'{nmsuoh’a way as to exclude the
conclus1on that States, not being vartles to the Covenant, were also bound
to the prlnciples set forth in Part II. )
Article 3
Cf. paragraph 2 of Observations on Implementation.
Article 8
(a) 1t w1ll be deslrable to ha ‘an ’"1sory opinion of the
Interne*ional Labour Orgenizatlon on this artlcle dealing W1th
forced or compulsory lebour
(b) Paragraph 3 (c) should end as follows: "Provided that these
' obllgations have been contracted in the manner usually adopted by
that communrty
Comment- The proviso suggested by the Commission goes too far,
' es it canno* be assumed that 1n ell countries minor communal
services can be authorlzed only by elected representatives
Ar+icle cle 9
To paragraph (d) should be added" '‘or suffering from & serious
contaglous disease .
Article 10
The rule that no person shall be impr*soned in consequence of the
mere breach of a contractual obligatlon, should be restrlcted to Jthe breach
of contrectual obligatlons in the fleld of labour, in this way the
possiblllty wlll remaln of holding in servitude a person who does not fulfil

any flnenciel obligatlon resulting from a contract
[Article 11



Article 11

(z) The present text implies:.the unrestricted liberty of .
movement from the mother cduntry to any other territory of
the State vkich liberty in some cases would seem to go too
Tax, S

(b) As to paragraph 2, cf. the cbservation on Article 10 of

" the Declaration. :
Article 12

(2) The rule that no alien legally admltted to the

territory of & State shall be arbitrarily expelled therefrom

should be mede subject to the condition that.the alien does

" not change his nationality after his arrival in the country;
in some cases, a State may wish to restrict the mumber of
nationals of a special country.

(b) The word "arbitrarily" should mean that expulsion

by a judicial body is allowed.

. Article 13.

A third paragraph should be added: "All judgments shall
state the grounds upon which they are based and in penai'cases they
shall indicate the legal provisions upon which the condemnation is
based". .

Copment: Such a-clause seems particularly important with a view

to possible iﬁternational control of such sentences.

Article 15
~Cf. Observation on Article 12 of the Declaration.
Article 16

(a) It is proposed to insert in paragraph 1 the word "thought”

after the words "freedom of" and the word "adopt” after the

verdb "to hold"; the words "to change his bellef" should be
deleted; finally the following sentence should be added'

"No person shall be deprlved of civil and civic rlghtD

because of his conversiun to another religion or belief™,

Corment: The freedom of thought éhould be cbvered by

this article. The expression "to change his belief" is

‘superfluous, if tﬁs,word "adopt" is inserted after

“té, hold".
(b)ﬁ.If is proposed to insert in paragraph 2 twice the words
"or other" after "religious" and to add after the words 'any
form of religious teaching” the sentence "and to endeavour to
persuade other persons of the truth of his beliefs".

Coﬂment: The freedom of religious conversion should be

stated explicitly. /(e) Between



(e) Bctween paragraphs 2 and 3, a new paragraph should be
inserted which reads.as followst '"The:freedom of religion,
thought; conscience and belief shall also include: (1) the
freedom for religious denomindtions or- similar communities
(including missionery soeieties) to- organize themselves,
to appoint, train and support their ministers, to enjoy
civil and civic rights, to perform educational, ‘medical and
other social work, whérever they desire, as well ds to
conmunicate with sister communities in foreign countries;
(2) the freedom for these commmities to observe the religious
holy-days and days of commemoration which observance shall be
respected by the Government; (3) the freedom for missionaries
to enter, travel and reside in, any country, to erect
religious buildings and to open ‘schools and hospitals in such
country, with & view to the prosscuticn of their calling.”
Comment: The freedom of perfcrming the usuglly' attendant
social work, as well ag the right of missionaries to enter,
and travel'in, any country should be explicitly mentioned.
The autonomous rights of religious denominations and
communities, as well as - the observance of holy-days and
commenoration days should be equally safeguarded.
Article 17
(2) ~In paragraph 2 at the end of (a) should be added the
words "or which are part of a professional secret, acknowledged
by law".
Comment: It would seem advisable to enable the safeguarding
of professional secrebs.
(b} In varagraph 2 (g) after the words "other persons” should be
inserted the words "governmental or public authorities, or
groups of persons who are all or in part naticnals of a.
High Contracting Tarty or who belong all or in part to a
certain race™.
Corment: By this addition a limitation is introduced to
establish the criminal cheracter of injuring publié
authorities and:grouns of persons.
Article 18
(2) The words "prevention of disorders" should be replaced by
"Yepression of disorders”,
Comment: The word "disorders" is so vague that it mey
serve as an excuse  for prohibiting any meeting; by
[creating



crenting restrictions on a preventive basis ome risks to take
away the whole importance of the article} thierefore the freedom
of mublic fieeting should only be restricted to reasons based on
the repression of Qisorders.
(v} As o point (d) should be added: "the preévention of foreign
political interierence"” '
Comment: It might seem advisable to add this new restriction,
(c) At the end of the article should be added a clause making public
meetings' in the cpen alr subject to an official authorization.
(d) It should be understcod that the right to assémble does not
include the right to hold pogeants, or processions in the streets.
Article 23 |
(2) In paragrarvh 2, the words "two-thirds of the States Members"
should be replaced by "two States Members"u"lt:is possible that
only a very limited number of Members of the United Natioms will be

ready to subscribe to thes Covenant.: lhel fore it would seem useful

force alter ratification by some forty States. In the same way as
Internationzl Labour Conventions come into force when they have been
ratified by two States, the Covenant on Human Rights, even if only
accepted by a few Members of the United Nations would register a
certain progress. .
(b) The first paragraph making the participation of States, being
noh-Members of the United Nations subject to a decision of the
General Assembly is to be preferred to the suggestion of the United
~.Btates that the Covenant should be open for accession to all States.
The expression "eligible" ghould be avoided.
Article 25
In this article the terms "any colony or overseas territory" should be
replaced by the usually employed. expression "non-self governing territory'.
Article 26
£ the amendment proposed to Article 23 about the number of
ratifications required for the coming into force is accepted, Article 26
should be modified accordingly.” This might be done by substituting the
words "two-thirds of the Parties” to "two-thirds of the Members of the
General Assembly of the United Nations".
Article 27
This article should be deleted, as it goes without saying that, in
interpreting artirles of an international treaty, ‘the several articles
should be regarded in their relation to -edach other
/D. IMPLEMENTATION



D. . IMPIEMENTATION

1. The Nethcrlends Government consider the guestion of implementation
as one.of the most important.aspects of the subject matter. An
Internationul Bill of Human Rights without provisions on implementation
would not be complete and, in practice, it would be rather meaningless.
The ergument that rules on implementation would be contrary to the
principles. of sovereignty and indeverdence of States must be refuted.

The question has been raised whether studies of this problem of
implementation could be undertaken before ths final contents of the
Covenant hed been decided vpon. The Netherlands Goverument agree with
the Belgiaﬁ representative in the Working Group that although the final
decisions may depend on the stipulations of the Covenant, the overall
question can be considered at once in its own right. Therefore, the
Commission on Human Rights has done useful work by outlining in its -
early stage a2 number of general principles on this matter.

With regard to these sur~astlons of the Working Group of

the
1
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Commission, the Wetherlands Govermment wish to pressnt the following

voowid
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observations, it being understocd that the suggestions only refer to

the Covenant and not to the Declaration.

2. In this respect, attention mey be drawm first of all to Article 3

of the Covenant providing that each Party shell bind itself to supply -
an explanation as to the mamnner in which its law gives effect to =any

of the provisions of the Covenant., It might be advisable to elaborate
this rule, as.one of the first stages of the procedure of implementation,
when this mattor will be considered more in detail,

3. As regards the sugpestion that some organ of the United Nations
should have the right to discuss, and meke recommendations in regard

‘to violations of the Covenant, the Government suggest that some organ
should exercisec guﬁeral supervision on the way in which the Parties
applyithe Huan Rights laid down in the Covenant., The Government share
the opinicn of the Working Group that in view of the fact of the Economic
and Social Council being overburdened with functions, it weuld be
preferable, to have another organ entrusted with this task; the Commission
on Human Rights would seem to be the body best qualified to fulfill these
functions.

L, The Netherlends Govermment are in favour of esteblishing the right .
of individuals, associations and groups of individuals *to petition the
United Nations as a means of initiating procedure for the enforcement of
human rights. In view of the considerable number of petitions thet may be
presented it will be essential to have an appropriate body of the first

/instance



instance to exenmine these petitions and to put aside the unimportant
ones. 'Insfead of the Standing Committee of five independent nersons
established by the Economic and Social Council, &s proposecd by the
Working Gréup, the Netherlands Govermment suggest that this task be
entrusted to the Executive Committee of the High Commission, which organ,
in the opinion of the Covermment, should be. established with a view

to the adjustment 6f non-legal ¢isputes concerning human rights

(see § 6 below).

5. It will e essential to entrust some organ with jurisdiction in

the case of disvutes either between Statcs or between States and
individuals. With regaerd to the question as to whether it would be

wise to create an International Court of Humen Rights, as proposed

by a small majority of the Werking Group, or whether the Court should be
the 1nterngtiona1 Court of Justice, the Netherlands Government would
prefer the second aliternativc. The cuesitlon as to whether the International
Court should institute & sysciel Chimber for Human Rights or whether these
cases should be deslt wisit by e {vil Court, can be put off until the.
discussions have reachad a wore advanced stage.

There is, however, one great difficulty to be overcome before the
Tnternationsl Court of Justice cculd be entrusted with the task of
jurisdiction in the field of human rights. Article 34, paragraph one,
of the Statute of the Court reads: 'Only States may be parties in
cases before the Court". MNow with regard to humen rights, the
jurisdiction that is wanted is a Jjurisdiction to be invoked not only by
States but also by individusls and groups of individuals; therefore a

modification of the Staitute of the Court weuld e indispensable, As

ct

such a modification of tre gtatube vill raquive the ratification.by

two-thirds of the Membens of the United Futions, it does not seem probable

that such a modification of the Statute will be attained shortly.

Thereore, 1t would scem necescary, at least for the immediate future,

to create a special jurisdiction for questions on human rights.

6. Jurisdiction will only be possible for legal questions. All

other problems which mayrarise'cannot be brought before a Court.

Therefore, the Netherlands government cuggest that a new organ be

created which may be called the "High Comnissicn”, and which should

consist of experts acting independently of their Governments; this_

Comnission should deal witl. all problems-not being legal problems.

7. T TE thie 1dee vere asdephrd, ik chanld e wealized thak this hody

would act, in part; as an ipternational legislative body.. No.doubt it

will be claimed that this task should not be entrusted to a body consisting

of priVate‘people having no responsibility towards their Govermments.
/Therefore.
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Therefore, some supervision of the decisions of the High Commisgsion should
be provided. This might be done by instituting a governmental supervisory
body, a "Permenent Humen Rights Council". Of course, not all the
decisions of the Commission should be reconsidered by the Council, but for
the important cases an appeal to this govermmental body should be
possible, s0 as to prevent any action of the Commission contrary to the
wishes of the Govermments. Perhaps in future this political intervention
may beccme urrscessary, but for the moment it would seem to be
indispensable.

8. Two other points appear to be importent.

Flrst, it should be made clesr that the Court and the Commission
should also be ccmpetent when the question arises whether in a particular
case the safeguarding clause may be invoked. It may be essential to
restrict the use of this clause, as a too frequent use would weaken
the value of the whole Covenant.

Secondly, it should be laid down explicitly that, if the Court;
or the Commission, has pronounced its findings in one particular case,

The State concerned - and if possible all the Parties to the Covenant -
will be bound to act in conformity with these findings in similar

ceses., Article 59 of the Statute of the International Court says first
the contrary: '"The decision of the Court has no binding force except
between the parties and in respect of that particular case". Therefore,
if the International Court will be entrusted with Jjurisdiction in matters
of human rights, this article should equally be modified.

31 March 1948,



