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Part I. Applicability of relevant IHL principles 
 
Which existing principles of international humanitarian law applicable to the use of force 
during an armed conflict are considered relevant to the use of munitions, including 
submunitions, that may become ERW? (i.e. military necessity, distinction, discrimination, 
proportionality, precautions taken before and during an attack, superfluous 
injury/unnecessary suffering, environmental protection, any others) 
 
 
1. The principles of international humanitarian law applicable to the use of force during 
an armed conflict are relevant to any military assets and munitions, including submunitions, that 
may become explosive remnants of war.  
 
2. The principle of military necessity, which permits the use during an armed conflict of 
only such means of warfare as are deemed necessary for bringing a war to an ultimate and secure 
conclusion, is applied to submunitions, especially in view of their high ”effectiveness”. 
However, it is up to a military commander to decide, in response to a specific military situation 
on the ground, whether or not to use such munitions and, if so, to what extent.  
 
3. The principle of distinction is also applied here. It forbids hitting civilian objects and 
enjoins confining attacks to strictly military targets. Unlike antipersonnel mines which can 
indiscriminately kill and maim also after the end of hostilities (they will pose a direct threat both 
to military personnel and civilians until cleared by sappers), submunitions turned explosive 
remnants of war can be dangerous only when handled by civilians. Therefore, when seen from 
this perspective, the use of submunitions constitutes no breach of the “principle of distinction”. 
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Submunitions which fail to explode (under the conditions of the terrain in which they have been 
used), or are not rendered harmless by self- liquidating or self-neutralising mechanisms 
(assuming they have been fitted with any), can degenerate into explosive remnants of war. 
However, the number of such submunitions (potential explosive remnants of war) constitutes a 
negligible percentage of the submunitions used in military operations (according to estimates, 
1.0%-1.5% of such mechanisms will fail). 
 
4. Given the submunitions’ broad effective range, the selection of the right military target 
stands next in importance to the proper application of the distinction principle. When a military 
commander faces an option of several potential targets, all promising identical military gains, he 
should chose the one attacking which will pose the least threat to the civilian population and 
facilities. On the other hand, the presence or movements of civilians should not be exploited for 
the protection of military targets.  
 
5. The principle of proportionality calls for the use of forces and assets of warfare 
commensurate with the nature and scale of military operations. This principle also applies to the 
use of submunitions. It would be against this principle to use the latter in excess of the amounts 
needed to ensure the success of a mission. 
 
6. Mindful of the precautions that should be taken before and during an attack against 
superfluous injury and unnecessary suffering, the military commander in charge of the attack 
should go out of his way to make sure that he is targeting military and not civilian objects. While 
selecting his means and methods of attack, he should take all possible steps to avo id, or at least 
to minimise, civilian casualties and damage to property. The commander should withhold the 
attack or abort it upon realising that his is a non-military target, and that his action is likely to 
inflict unintended losses on the civilian population or cause damage to civilian property, both 
disproportionate to the expected military gains. Speaking about precautionary measures, one 
must also remember those which stem from the principle of avoiding serious long-term threats 
and grave damage to the natural environment. While taking the said precautions, the commander 
will bear in mind the specifics of the submunitions at his disposal. He will remember the 
manufacturer’s user guidelines, such as the topographic conditions affecting the correct 
performance of the submunitions (it could be failure-prone in marshland and woodlands). 
Although it is up to the military commander to decide on the modes and methods of warfare, his 
choice is confined by the framework of the principles set by international humanitarian law. 
Prior to deciding on what battlefield asset to use, he should take into account each and every 
principle discussed above. 
 
7. The use of submunitions during a military operation does not per se constitute a breach 
of international humanitarian law. Given the large numbers submunitions thus delivered, 
proportionately more unexploded munitions remain scattered in the territory under attack. 
However, as ten times less submunitions than of conventional munitions are needed per shelling 
attack to succeed, the absolute number of unexploded submunitions can be at most several times 
higher than that of unexploded conventional munitions. The advantages of using submunitions in 
a manner consistent with the principles of international humanitarian law seem to be ruling out a 
total ban on such munitions in the foreseeable future. Surrendering such an unquestionably 
effective weapon would be a rash and reckless thing to do given the high percentage of armour in 
contemporary armed forces. Imposing such a ban would favour countries with histories of 
development of modern, precision armour-piercing weapons (e.g. self-guided missiles). These 
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weapons are the only anti-tank alternative to submunitions.  
 
8. Proper application – also to submunitions - of the universal IHL principles governing 
the use of force during an armed conflict would also minimise humanitarian problems attendant 
on the use of those munitions. In practice, this adherence to the principles boils down to a careful 
and considerate selection of targets. Humanitarian problems associated with the use of 
submunitions do not stem from the very nature of these munitions; thus there is no need for 
laying down specific principles to regulate their use. Submunitions are modern munitions which 
do not leave too many explosive remnants of war. It is worth recalling in this context that all 
questions linked to keeping low the number of humanitarian problems resulting from munitions, 
including submunitions, becoming explosive remnants of war, have to all practical purposes 
been solved by States Parties to the Convention on Certain Conventional Weapons in the 
November 2003 Protocol V to the Convention.  
 
 

Part 2. Implementation of relevant IHL principles 
 
What measures have been taken by Poland to implement those existing principles of 
international humanitarian law that are considered as relevant to the use of munitions, 
including submunitions, that may become ERW? 
 
 
9. Poland has taken a number of measures to implement the principles of international 
humanitarian law pertaining to all kinds of means and methods of warfare, including 
submunitions. They are reflected in military doctrine, military regulations and manuals, as well 
as the Rules of Engagement. They are also taken into account in the planning of military 
operations and in the formal targeting procedures. The Polish Armed Forces personnel are also 
systematically trained in international humanitarian law and a legal advice system is in operation 
within their structures with respect to the application of IHL principles. 
 
(i) Are the principles in question reflected in military doctrine and military manuals? 
 
10. Military doctrine lays emphasis on the implementation of all actions designed to ensure 
the security of the State in a manner consistent with the existing legal order. Poland has ratified 
all the Geneva Conventions and Additional Protocols thereto, also The Hague Conventions. 
These Conventions form the basis of International Humanitarian Law. Upon ratification, they 
became an element of the Polish lega l order whose principles must – and, indeed, are – taken 
into account when a military doctrine is being formulated; they also find practical reflection in 
military regulations and handbooks providing instruction on humanitarian aspects of warfare.  
 
(ii) Are the principles reflected in rules of engagement (ROE)?  
 
11. The principles of international humanitarian law are reflected in the rules of 
engagement elaborated in connection with the participation of Polish troops in military 
operations. These princip les elaborate the circumstances legitimising the use of force, define 
restrictions and determine outright prohibitions of the use of force. Moreover, troops and 
commanders at all levels are instructed to always, at any stage of warfare, halt all military 
actions whenever they have even the slightest reason to suspect that civilians may have found 
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themselves within the range of their fire. When this suspicion coalesces into certainty, soldiers 
must discontinue action immediately, unless this would expose themselves or other persons to 
danger. The principles referred to above are enshrined in MC 362/1 NATO Rules of Engagement 
- a document listing model situations warranting the use of force by NATO troops. This 
document is relied upon for guidance whenever “principles of the use of force” are being worked 
out for each and every military operation about to be joined by Polish Army soldiers, and the 
rules of international humanitarian law are invariably reflected in such principles. Moreover, the 
drafting of an order to be issued by the commander of the troops taking part in an operation is 
preceded by legal consultations designed to establish its consistency with international 
humanitarian law. 
 
(iii) Are IHL principles taken into account? 
 

(a)  in the planning of a military operation? 
 
12. The principles of international humanitarian law are taken into account in the planning 
of each and every military operation. The planning  
processes is governed by “The principles of operational planning in the Polish Armed Forces – 
DD/3.5” (published by the General Staff – catalogue number 155/2003). A copy of “The 
principles of the use of coercive measures”, compiled on the basis of national and Alliance 
documents enshrining the rules of international humanitarian law, is attached to each plan of 
operations. These principles come from both the aforesaid NATO document and from “Use of 
Force Concept for EU-led Military Crisis Management Operations,” the latter published by the 
European Union. Both documents contain descriptions of model situations warranting the use of 
force in NATO and EU-led operations, all set within the context of application of IHL principles 
in the planning of military operations. 
 

(b) in the formal targeting procedures? 
 
13. The aforesaid are also applied to the formal targeting procedures. The principles of 
international humanitarian law set out in the above document are also taken into account in these 
procedures. The rules of engagement (ROE) for specific operations are elaborated on the basis of 
these principles (point 2 in this part of the questionnaire); in the event of an international 
operation, ROE are consulted with all participants.  
 

(c) in order to achieve this, do the Polish Armed Forces make legal advice available at 
appropriate levels of command in respect of the application and operation of the 
relevant existing principles of IHL?  

 
14. The Polish Armed Forces operate a legal advice system in respect of the application of 
the principles of international humanitarian law, whereby full- time lawyers advise troop 
commanders on the application of IHL principles. Legal advisers, political advisers or military 
prosecutors invariably accompany Polish Military Contingents (Polish Military Units) on 
peacekeeping missions abroad. They are appointed to these posts to give commanders advice on 
the application and observance of IHL principles. 
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(iv) Are members of the armed forces trained in these principles? 
 
15. All Polish soldiers are trained in the application of the principles of international 
humanitarian law. Issues pertaining to IHL within the context of armed conflicts constitute an 
element of the civic education of both professional soldiers and conscripts. Such education is 
provided in keeping with the relevant guidelines introduced by decision No 289MON/PSSS of 
the Minister of National Defence of 28 September 2004. That document stipulates the range and 
scope of the topics covered by training, highlights the legal and ethical problems attendant on 
military service and armed combat, and provides a catalogue of undertakings to be implemented 
in military units for the purpose of preparing soldiers for an informed fulfillment of their 
respective tasks.  
 
16. The following themes are included in the IHL training curriculum: 
 

(i) introduction to the law of war; 
(ii) combat application of the rules of the international law of armed conflicts; 
(iii) international and Polish legal protection of cultural goods endangered in time of war 

and peace; 
(iv) the rules of soldiers’ battlefield conduct determined by the international law of armed 

conflicts;  
(v) responsibility of troops  for violations of law and military discipline; 
(vi) international rules of warfare; 
(vii) international humanitarian law of armed conflicts  in the context of  mission tasks. 

 
17. Some 30 relevant training projects were completed by the Armed Forces last year 
alone. These consisted in specialist IHL application courses designed and implemented by the 
Ministry of National Defence Department of Education and Defence Capability Promotion. This 
year, officers representing this institution have been taking part in a series of training projects 
designed to disseminate and implement across the Armed Forces, especially in units designated 
for NATO Reaction Forces, information relating to the law of war and wartime protection of 
cultural goods. Some specialist courses are currently in the planning stage: training in 
international law of armed conflicts and peacekeeping operations will be provided to Army 
battalion and company- level commanders and to flight and squadron leaders of the Air Force. A 
handbook devoted to these themes will also be published. 
 
(v) Does Poland have a mechanism to review the legality of new weapons, methods of 

warfare and military doctrine? If yes, what is the legal basis for those systems?) 
 
18. New weapons and methods of warfare are examined for their consistency with the 
international law of war. This is the responsibility of the institutions which have developed them.  
They are able to draw on the expertise and experience of legal advisers and specialist units of the 
Ministry of National Defence, the Polish Army General Staff and military scientific institutions, 
schools and academies. Moreover, new weapons and methods of warfare are subject to 
consultation with Poland’s NATO partners. The Geneva conventions and additional protocols 
thereto ratified by Poland, The Hague conventions and the Ministry of National Defence 
organisational regulation (20 February 2002 ordinance 5/MON of the Minister of National 
Defence) form the legal basis for these efforts. 
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(vi) What other measures are taken to ensure the implementation of these measures? 
 
19. The Ministry of National Defence has issued several official-use-only IHL-related 
publications meant to assist the implementation process. They are: 
 

(i)  “Materialy do nauczania miedzynarodowego prawa konfliktów zbrojnych dla 
podoficerów i szeregowych” (An international law of armed conflicts handbook for 
NCOs and conscripts), edited by Pawel Zakowski and Rafal Peksa, Department of 
Education and Defence Capability Promotion of the Ministry of National Defence, 
Warsaw, 1999; 

 
(ii) “Material szkoleniowy dla instruktorów do nauczania prawa wojennego” (International 

law of war – an instructor’s handbook), edited by Pawel Zakowski and Dariusz 
Radziwillowicz - Department of Education and Defence Capability Promotion of the 
Ministry of National Defence, Warsaw, 2002; 

 
(iii)“Informator dotyczacy praw i obowiazków zolnierzy uczestniczacych w dzialaniach 

wojennych” (The rights and responsibilities of soldiers taking part in combat operations 
– a guidebook) – edited by the Department of Education and Defence Capability 
Promotion of the Ministry of National Defence for the Polish Armed Forces troops 
taking part in the international stabilisation mission in Iraq, Warsaw, 2002. 

______ 


