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BTffiUKDI 

[Originals French.-

; i9 May 1976; 

I. Concise introductory description of general p o l i c i e s and si g n i f i c a n t 
developments during the period from 1 Jiil.y I967 to 30 June 1970 with regard 
to the freedom to seek, receive and impart information a.nd ideas through any 
media 

Burundi, which i s a subscriber to severaJ press agencies (Reuter, AFP, Tass, 
C.T.K., etc.) i s kept informed about a l l im,portant developments throughout the world 
and the comments of such foreign agencies on events within i t s f r o n t i e r s . 

But as each press a^goncy has i t s ото information policy ( i . e . , some events are 
ignored while others are given too much importance), the Government of Burundi 
reserves the r i g h t , after having- compared and evaluated various sources, to state i t s 
true position on a pa r t i c u l a r event of some importance i n i t s o\m information media. 

I t does so i n order to spare the public the need to trust a view which maybe 
tru t h f u l but which may also be erroneous or distorted. 

This attitude i s i n conformity with a r t i c l e 2 of M i n i s t e r i a l Order No. 093/121 
of 28 September 1970, entrusting the Press Department with r e s p o n s i b i l i t y f o r the 
publication of a d a i l y information b u l l e t i n . 

This a r t i c l e reads as follows; 

"The b u l l e t i n s h a l l appear d a i l y and s h a l l be intended to contribute to the 
dissemipation of information concerning Burundi and the objectives which i t s 
Government has set i t s e l f . 

"The b u l l e t i n s h a l l , from day to day, disseminate news of Burundi as.well 
as any international news that may contribute to the inst r u c t i o n and education 
of the general public." 

This s p i r i t of o b j e c t i v i t y i s reflected i n a l l the positions which Bxirundi has 
adopted on developments both within and outside i t s f r o n t i e r s . 

This i s true of the bloody events which occurred i n Burundi i n May 1972. Not 
only did Burundi make the true si t u a t i o n i n the country known i n the press and on 
the national radio, but i t also invited foreign j o u r n a l i s t s to come and see what was 
happening for themselves. 

Unfortunately, t h i s did not prevent some foreign j o u r n a l i s t s from making 
tendentious comments on those events. But we leave them to assume r e s p o n s i b i l i t y 
f o r what they write. For our part, we published a white paper on that occasion and 
have collected a l l the a r t i c l e s i n foreign newspapers and journals that we have been 
able to obtain on those events. 

With regard to foreign developments, Burundi, i n l i n e with i t s consistent 
policy, seeks objective information which i t then imparts to the public. 
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I t s approach has never changed. V/luether the information concerned the 
Vietnamese or Cambodian wars, the admission of People's China to the united Nations, 
problems of the Mi.ddle East and i t s policy towards I s r a e l and the Palestinians, or 
the independence of former Portuguese colonies and the future independence of countries 
i n Southern África s t i l l dominated by a white r a c i s t minority, Burundi has consistently 
referred to the United Nations Charter, the Universal Declaration of Human Rights, the 
Declaration on the Granting of Independence to Colonial Countries.and Peoples and the 
Declaration on the Elimination of a l l Forms of Racial DiscriTlnation, and. to human 
rights and ftmdamental freedoms for a l l people, without d i s t i n c t i o n of race, 
nationality, sex, language or r e l i g i o n . 

I I . Influence of the united Nations instruments containing principles and norms 
for the recognition and enjoyment of freedom of information on constitutions, 
laws and regula cions and court decisions^ adopted or rendered during the period 
under review 

Chapter I I of the Constitution of the Republic of Burundi, promulgated on 
11 July 1974, concerning public freedoms and individual freedoms, and p a r t i c u l a r l y i t s 
a r t i c l e 10, which states that every Burundi c i t i z e n has the right to express his views 
o r a l l y a,nd through the press i n accordance with the laws and regulations, i s 
unquestionably i n complete conformity with the Universal Declaration of Human Rights 
and, consequently, the United Nations Charter. 

The same applies to a number of laws and draft laws on the press, publications, 
advertising, music, the cinema, the press agency, etc. (see section I I I below). 

I I I . Legislative and other measures adopted during the period iHider review, 
concerning i n particular; 

(a) the development of information media. 

During the period under review, Bur-undi i n s t a l l e d new short-wave and FM 
transmitters. 

I t also set up a Burundi press agency by M i n i s t e r i a l Order No. 093/I2I of 
28 September 1970, referred to above, under a r t i c l e 9 of the Special Provisions, 
which reads as fol?ows: 

."With a view to contributing to the establishment of a pan African press 
agency, as envisaged by the States members of the Organization of African Unity, 
the Press Department s h a l l , through the b u l l e t i n "Flash-Infor", prepare the 
ground for a press agency at the national l e v e l " . 

During the same period, two information xreeklies e n t i t l e d UBUMWE, one i n French 
and the other i n the national, language, came into being. 

A "mobile" (people's) cinema was also introduced f o r the r u r a l population and 
f o r v i l l a g e s inthe interior... 

(b) The operation of press and publications, radio, f i l m , t e l e v i s i o n and other 
media. 
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With regard, to the operation of the press, a r t i c l e s 5 and б of M i n i s t e r i a l 
Order No. 093/121 of 2 8 Septemher 1970 state: 

"Art . 5 . . Responsibility f o r editing and publishing the b u l l e t i n "Flash-Infor" 
s h a l l be entrusted to the Director of the Press Department, assisted by a team 
of o f f i c i a l s i n his Department, which s h a l l comprise:, 

- an o f f i c i a l with the ranlc of Deputjr Head of Administration, acting as 
Chief Editor, 

~ one or more o f f i c i a l s with a rarlc no lower than Deputy Head of Division, 
acting as Editor. 

"Art.6 . The Director of the Press Department may secure the collaboration 
of correspondents i n the jjrovinces or abroa,à. The Minister of Information s h a l l 
establish the basis f o r the remuneration of the aforesaid correspondents." 

As for the cinema, .Presidential Decree No.1/54 of 3I July 1970 governs the 
shoxring of films to the public i n Burundi. 

On another point connected with information matters, the Head of State decided, 
i n Presidential Decree No. IOO/273 of 11 November 1974 on the organization, 
functioning and composition of a new Government, to entrust the functions formerly 
performed by the Minister of Information to the Faxty, i n order to enable i t properly 
to exercise i t s role of layi n g down guidelines for general policy, popular education 
and the dissemination of our ideology. This r e f l e c t s the wishes of our people to 
have the Party e f f e c t i v e l y exercise i t s supremacy over a l l other i n s t i t u t i o n s . 

(c) The p a r t i c i p a t i o n of j o u r n a l i s t s and the public i n the ownership and 
control of media. 

Any attempt by j o u r n a l i s t s or individuals to take over огпг information media 
would be contrary to the very nature of those media which i s p o l i t i c a l and educational 
and not commercial. 

On the other hand, control i s exercised over the media both by the Higher 
Programme Council of the Voice of the Revolution (the national radio), which consists 
of members of the various m i n i s t e r i a l departments and l i s t e n e r s ' representatives, as 
well as by the round table of j o u r n a l i s t s and by readers' and l i s t e n e r s ' l e t t e r s -
a procedure which enables any person to express his views i n pri n t or on the a i r . 

(d) The professional t r a i n i n g of information personnel. 

During the period imder review, and more exactly i n 1971, a Training Centre f o r 
radio o f f i c i a l s was opened i n the former Broadcasting House. This Centre i s s t i l l 
i n operation and trains both technicians and radio producers. 

(e) Standards and professional ethics of j o i i r n a l i s t s and bodies responsible 
for the application of those standards. 

Journalists and press organs ha.ve complied with e t h i c a l standards i n t h e i r 
publications. 
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IV. Limitations upon the exercise of freedom of information, p a r t i c u l a r l y those 
pertaining to; 

(a) The protection of reputations, rights and freedoms of others, including 
protection against interference v/ith privacy. 

The laws of Burundi impose certain r e s t r i c t i o n s on publications. 

For example, inviolable and inalienable human rights are recognized and guaranteed 
under a r t i c l e 7 of our Constitution. Any person who violates the rights and freedoms 
of others i s punished under a r t i c l e s 74 to 78 of the Penal Code of Burmdi. 

(b) The protection of national security or of public order (ordre public), or 
of public health or morals, including the suspension of freedom of information i n 
situations of emergency. 

A r t i c l e 15 of the Constitution states that the rig h t s recognized are subject only 
to the r e s t r i c t i o n s necessary to ensinre respect f o r the rights of others and to 
sa t i s f y the legitimate requirements of morality, public order and the permanency of 
the State. 

(c) Advocacy of and propaganda for national, r a c i a l or r e l i g i o u s hatred or 
r a c i a l and r e l i g i o u s discrimination. 

(d) Propaganda f o r war. 

A r t i c l e 5 of the Constitution states that any ethnic propaganda or manifestation 
of r a c i a l discrimination s h a l l be punished by law. The penalty i s l a i d dovm i n 
a r t i c l e 75 his of the Penal Code. 

(e) The coverage by the press and other media of court proceedings. 

(f) Other considerations. 

Although everyone has the r i g h t to information, certain legitimate l i m i t s a r i s i n g 
from other r i g h t s of the person and of the State cannot be ignored. These l i m i t s 
are imposed by the psychological reactions of the public, by the state of national 
and international relations and by the l e v e l of the general, TOcational and c i v i c 
t r a i n i n g of c i t i z e n s . Guidance must therefore be provided i n selecting information, 
because the Department of National Guidance wishes the most usefvil information to 
have p r i o r i t y . 

V. Action with a view to ensure that freedom of information i s enjoyed by 
increasing numbers of the population and without distinction of any kind, 
such as race, colour, sex, language, r e l i g i o n , p o l i t i c a l and other opinion, 
national or so c i a l o r i g i n , property, b i r t h or other status 

Our national radio broadcasts to the whole world. Newspapers are read by 
anyone who can obtain them. The cinema i s open to everyone under Presidential 
Decree No. l / 5 4 of J l July 1 9 7 0 . Other media exist (denominational radio and press). 
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VI. Difficiílties experienced i n enstiring the enjoyment of freedom of information, 
and methods and measures u t i l i z e d to overcome these d i f f i c u l t i e s 

The major d i f f i c u l t i e s are lack of technical equipment and various socio-economic 
factors, i . e . d i f f i c u l t i e s common to the developing coiintries. The methods used to 
overcome them are; 

Listeners' surveys; 

Establishment of a network of correspondents i n a l l cotmtries; 

Newspaper kiosks; and 

Draft laws on the press system. 
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[ORIGINALS English] 
[17 June 1976] 

GERÎIANY FEDERAL REPUBLIC 

I. General p o l i c i e s ana s i g n i f i c a n t developments with regard to the freedom to 
seek, receive and impart information and ideas through any media and 
regardless of fro n t i e r s 

1. The Federal Fepuhlic of Germany regards freeô.om of information as a fundamental 
human rig h t . I t i s expressly guaranteed by A r t i c l e 5» para. 1, of the Basic Law. 
This provision guarantees to everyone the right f r e e l y to express his opinion by 
speech, w r i t i n g and pictures (freedom of opinion) and fre e l y to receive information 
from a l l generally accessible sources (freedom of information). I t also provides 
special protection for the freedom of the press and freedom of reporting by means of 
broadca,sts and fil m s . There i s no censorship. 

Thus freedom of information enjoys equal status under the Basic Law with freedom 
of opinion and of the press. There i s also a structural l i n k between these s e l f -
evident fundamental ri g h t s . Freedom of opinion arid of information are among the 
most important prerequisites of a free democracy. They are rooted i n the 
paramountcy accorded by the constitution of the Federal Republic of Germany to the 
inviol a b l e dignity of man and the free development of personality. Freedom of 
information i s an indispensable precondition for the development of an important 
part of the personality. I t alone makes possible the socia l and cul t u r a l 
development of man and f i t s him to play a responsible role i n p o l i t i c a l l i f e . 

2. Limitations on freedom of information are only permitted within the framework 
defined i n A r t i c l e 5» para. 2, of the Basic Law, that i s to say, when imposed by 
general laws, by provisions of law for the protection of young people, and by the 
right to personal honour. 

3. In accordance with the federal structure of the Federal Republic of Germany the 
Basic Law assigns l e g i s l a t i v e powers i n the f i e l d of mass media (press, radio and. 
films) to the Laender. For press and films, however,, the Federation i s competent 
to enact skeleton laws. 

At the same time the Federation must - regardless of the d i v i s i o n of l e g i s l a t i v e 
competence provided f o r i n the Basic Law - maintain a special interest i n the 
preservation of rights protected by A r t i c l e . 5 of the Basic lav/. For th i s A r t i c l e 
not only ensures freedom of the mass media vis-à-vis the State but also contains a 
guarantee for the press. Independently of the subjective rights of individuals, the 
State i s obliged, wherever i t s l e g i s l a t i o n might affect the press, to ensure that the 
freedom of the press i s not infringed. The freedom to found press organs, free 
access to j o u r n a l i s t i c professions, and the duty of public authorities to impart 
information, are the main consequences. 

To enable the process of mass communication to function e f f e c t i v e l y the 
Federation and Laender must, by pursuing an active media poli c y i n l i n e with the 
fundamental pri n c i p l e s of the constitution, ensure the further development of State 
and society for the future. 

4. ¥hereas l e g i s l a t i o n and court decisions i n Federation and Laender i n the previous 
decade consisted mainly of rulings and decisions aimed at giving substance to freedom 
of information i n press and radio, i n the f i v e years covered by t h i s report, they 
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reflected, l i k e other p o l i t i c a l a c t i v i t y i n th i s sphere i n the Federal Republic, a 
process of adaptation to the constant and increasingly frequent s o c i a l changes taking 
place. 

5. The si t u a t i o n of the mass media i n the Federal Republic of Germany i s marked by 
far-reaching changes i n t h e i r internal and external structure. This is.mainly due 
to the headlong development of economic and technical conditions i n the média. 
Increasing concentration of the press, p a r t i c u l a r l y at the loce.l and regional l e v e l -
as many as 50 per cent of the population of the Federal Republic of Germany l i v e i n 
so-called "single newspaper areas" and the number of fu l l t i m e e d i t o r i a l s t a f f s of 
da i l y newspapers halved, dropping from 225 "to some 120, between 1954 and 1975 - tends 
to reduce the amount and variety of information.available to the c i t i z e n and thus to 
affect one of the essential elements of the free democratic state. I t has proved 
impossible, either by intra-medial or inter-medial structural changes, to f i l l the 
gaps i n the supply of information which became apparent, mainly at l o c a l and regional 
l e v e l . 

6. At the same time the economic pressure on the j o u r n a l i s t i c a c t i v i t i e s of the 
press has grown as a result of i t s increased dependence on advertising revenue and 
of other cost-related factors; the d a i l y press derives an average of two thirds of 
i t s t o t a l income from advertising and only one t h i r d from sales proceeds. 

7. In recent years these developments have decisively influenced discussion of the 
nature and scope of the fundamental rights defined i n A r t i c l e 5 of the Basic Law and 
have l e d i t i n a new direction. Freedom of the press as an i n s t i t u t i o n a l i z e d 
guarantee has moved to the centre of consideration of po l i c y f o r the media. Demands 
for more j o u r n a l i s t i c independence for those engaged i n the media, as well as for 
more p a r t i c i p a t i o n by the individual, c i t i z e n i n the process of mass communication, 
are becoming ever louder. So-called "internal freedom of the media", access by the 
indivi d u a l to the media and removal of what i s known as "protection of ideological 
establishments" (see para. 5I below) are the key words i n the debate. 

8. Side by side with these internal structural changes, i n pa r t i c u l a r i n the press, 
the outward structure of the media i s undergoing more and more rapid change as a 
result of continuing technological development. In 1974 and 1975 a Commission on 
the Expansion of the Technical Communication System set up by the Federal Government 
carried out a sur'^ey of the requirements and p o s s i b i l i t i e s i n the Federal Republic i n 
the near future and has since submitted a Telecommunications Report (see explanation 
i n 20-24 below). The hitherto sharp dividing l i n e between different types of media, 
i. e . between newspapers and periodicals on one side and radio and. t e l e v i s i o n on the 
other, i s beginning to be blurred. Instead, under the influence of revolutionary 
technological innovations discernible on the horizon, one medium tends to overflow 
into another. Only the whole picture that emerges from the interaction of the media 
as a source of information f o r the c i t i z e n - especially the extent to which they 
complement and compete with each other - can make clear the part that each individual 
medium plays i n the process of information and opinion-forming as a whole. 

I t i s now more necessary than i n the past to examine the actual process of mass 
communication to see how far i t corresponds to ideal requirements, and on t h i s basis 
to arrive at po l i c y conclusions. 
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9 . I t should be noted here that public interest i n media questions i n the 
Federal Republic of Germany has grown. There has been a marked increase i n the 
s e n s i t i v i t y of the press and radio consumer. Nearly a l l s o c i a l l y relevant groups i n 
the Federal Republic of Germany have i n recent years developed t h e i r own ideas on 
media policy; t h i s i s primarily the result of increasing understanding of the 
function of the media as a check to the power of the state and also of the 
recognition that a democratic state can be i n mortal danger i f individuals or 
individual groups acquire a dominating iniluence over the media and misuse them to 
promote t h e i r own special i n t e r e s t s . 

1 0 . Statements of pr i n c i p l e s governing p o l i c y for the media have for example been 
drawn up as follows; 

- Social Democratic Party 
of Germany; 

Decisions of the special Party conference 
on the Mass Media held i n Bonn i n 
November 1 9 7 1 ; 

Resolution of the Mass Media Commission 
for "Guidelines for Mass Media 1 9 8 5 " , 
November 1975* 

- Free Democratic Party; Wiesbaden principles for a l i b e r a l media 
poli c y , October 1 9 7 3 ' 

- Christian Democratic Union 
of Germany; 

"Policy regarding the Media", March 1 9 7 5 ' 

- Evangelical Church i n Germany 
( E K D ) ; 

"Statement on freedom of information and 
opinion i n a free society", December 1974-

- Catholic Church; "Statement on the discussion of media 
pol i c y " by the Central Committee of 
German Catholics, October 1 9 7 4 ' 

- P r i n t i n g and Paper Trades Union; 

- German Employees' Union ( D A G ) ; 

- German Trades Union Federation; 

"Memorandum on the s i t u a t i o n of the press", 
January 1 9 7 5 ' 

"DAG Social P o l i c y Programme", November 1971" 

"Trades Union demands for media policy" 
(draft of March 1 9 7 5 ) . 

- Radio, Television and Fi l m 
Union; 

"Media p o l i c y of the Radio, Television and 
Film Union", October 1974» 

1 1 . The ideas and pr i n c i p l e s worked out by the above parties and groups are directed 
primarily to the legislatures of Federation and Laender. I t i s now f o r these bodies 
to f i n d a response, within the framework of the basic principles of A r t i c l e 5 of the 
Basic Law, to the various and often contradictory ideas expressed by these 
heterogeneous groups. 
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12. The right to free information received an additional impulse from the P i n a l Act 
of the Helsinki Conference on Security and Co-operation i n Europe. In Basket 2 -
Information - the p a r t i c i p a t i n g States set themselves the aim of f a c i l i t a t i n g a 
freer and wider dissemination of information of a l l kinds across national f r o n t i e r s . 

The Pederal Government takes the view that international considerations must 
increasingly be taken into account i n the formation of national media p o l i c i e s . 
This view has been.given p r a c t i c a l expression i n e.g. the Council of Europewhere, 
following the progressive harmonization over a period of years of press laws i n 
member States, an expert committee on mass media has been set up on the i n i t i a t i v e 
of thé Pederal Republic. I t s task i s to work out c r i t e r i a for a common European, 
media p o l i c y covering press, radio and cable communications. 

13. In UIÎESCO too the role of the mass media and the rig h t to communication are 
being urgently considered. 

14. In the United Nations Sub-Committee on Space questions of s a t e l l i t e radio and 
t e l e v i s i o n are equally gaining i n importance. 

15. The developments and measures i n the Federal Republic of Germany i n the period 
1970 to 1975 l i s t e d i n Sections I I I to V below are to be seen against t h i s background. 

I I . Influence of United Nations instruments 

16. - United Nations documents and resolutions and the binding recommendations 
produced under the United Nations have a considerable influence on, l e g i s l a t i o n i n 
the Federal Republic of Germany. 

17. The Federal Republic of Germany has given f u l l effect i n i t s constitution and 
other l e g i s l a t i o n to the principles contained i n United Nations instruments, i n 
p a r t i c u l a r the Universal Declaration of Human Rights, the Human R i ^ t s Covenants and 
the International Convention on the Elimination of A l l Forms of Racial Discrimination. 
Indeed the German laws give more protection against infringement of the freedom of 
the i n d i v i d u a l , though this i s not so comprehensively defined, than the united Nations 
instruments. 

18. In a l l international forums, especially the United Nations (Committee on Space), 
UNESCO, Council of Europe and the follow-up to the European-Security Conference, the 
Federal Republic of Germany supports a maximum of freedom of information, information 
across national f r o n t i e r s , independence of the media, within applicable law, and 
unimpeded work of those engaged i n them. I t wishes thereby to contribute to a 
deepening of knowledge, to the removal of prejudices and better communication between 
man and man i n the service of understanding among the peoples, economic progress, 
above a l l i n the developing countries, and the peaceful co-existence of a l l the 
peoples of the earth. 

19. A l l t h i s also requires, i n the l i g h t of rapid technical development, a higher 
p r i o r i t y for international media p o l i c y on a national scale i n Parliament, 
Government and among the public. 
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I I I . Legislative and other measures adopted during the period 

(a) the development of information media 

20. Recognizing that the future development of the media w i l l be more influenced 
than hitherto by news technology, which at ever shorter intervals opens up new forms 
of transmitting news, and so as to gain as comprehensive a picture of t h i s 
development process as possible, essential as a basis f o r decisions on media pol i c y , 
the Federal Government i n February 1974 set up the Commission mentioned i n para. 6 
above, consisting of q u a l i f i e d representatives from p o l i t i c s , research, the business 
world, press and radio. 

21. The Commission concluded i t s nearly two years' study i n 1975 and i n a Report on 
Telecommunications!/ submitted a comprehensive review of the current technical 
l e v e l of means of communication. 

22. I t s main conclusions ares 

The telecommunication system of the Federal Republic of Germany (telephone, 
telex, data transmission) as the infrastructure f o r the transmission and d i s t r i b u t i o n 
of communication material i s assuming growing importance f o r economic, soci a l and 
p o l i t i c a l development. The telecommunications services provided by the German 
Federal Post have attained an advanced l e v e l of technical and economic development. 
They are also capable of s t i l l further development. 

In p a r t i c u l a r , new forms of communication can be introduced on the exi s t i n g 
network, so that far-reaching innovations can be introduced without having to set up 
en t i r e l y new networks. The possible construction i n the more distant future of 
wide-band networks (for example for video-telephone) i s dependent on further progress 
i n research and development. 

In the interests of the economic and so c i a l system of the Federal Republic of 
Germany high p r i o r i t y should be given, without neglecting t r a d i t i o n a l communication 
media, to the expansion of telecommunication netvrorks and the forms of communication 
they can transmit. 

Research and development i n important areas of telecommunications need intensive 
advancement. A prerequisite for the expansion of the technical communication system 
i s increased e f f o r t s to achieve international standardization of the new forms of 
telecommunication. 

25. Despite comprehensive investigations and much expert evidence the Commission 
did not f e e l able to make a d e f i n i t i v e statement on the demand for individual forms 
of communication. Instead i t proposed that to prepare the way f o r future decisions 
on the setting up of wide-band networks (e.g. for cable t e l e v i s i o n and other forms 
of telecommunication) p i l o t projects should be carried out to test the new forms of 
communication and ascertain public demand and acceptance and other information 
relevant to a decision. 

24. The preparatory planning f o r the f i r s t p i l o t project, for which the town of 
Kassel has been selected, i s i n progress. 

p r i n 
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(ъ) the operation of press and publications, radio, f i l m , t e l e v i s i o n and 
other media; 

2/ 
25' Following a judgement by the Federal Constitutional Court,—' which awarded 
l e g i s l a t i v e powers i n t h i s matter to the Federation, new rules were introduced on 
the rig h t of journalists to refuse to give evidence. 
26. The Law on the Right of Refusal to Give Evidence by representatives of press 
and radio of 25 July 1975 (Bundesgesètzblatt I p. 1973) provided for persons engaged 
i n press and radio the unlimited right to refuse to give evidence i n respect of the 
e d i t o r i a l part of periodical publications and broadcasts. S i m i l a r l y i t widens the 
scope of the i n h i b i t i o n against confiscation of press and radio material. In t h i s 
way the anonymity of sources of information and e d i t o r i a l discretion are better 
safeguarded than hitherto. Because they are-closely related in, substance the law 
also, by amendment of the rules f o r criminal proceedings, lays down the conditions 
for confiscation of printed matter, when required so as to ensure i t s a v a i l a b i l i t y 
f o r possible subsequent use i n criminal proceedings. 

27. Under the Law on Press S t a t i s t i c s of A p r i l 1, 1975, (Bundesgesètzblatt I p. 777) 
the Federal Government i s empowered to c o l l e c t data on the structural and economic 
state of newspapers and periodicals. The law serves the freedom of the press and 
of information i n that i t contributes to making the l a r g e l y unknown structure of the 
press as a whole better known. 

28. In order to counter the continuing concentration of the press i n the interest 
of maintaining press variety the Federal Government has proposed to the l e g i s l a t i n g 
bodies measures for the control of press mergers. The amendment which has since 
been enacted to the Law against Restrictions on Competition provides that the 
general control on mergers of applicable cart e l law should be adapted to the 
conditions of the press. The generally prescribed minimum turnover of DM 500 m i l l i o n 
i s to be set at DM 25 m i l l i o n because turnover i n the press i s lower. 

29. In order to maintain a solidly-based variety of opinion i n the d a i l y press and 
i n the l i g h t of the economic si t u a t i o n of the publishers of d a i l y newspapers the 
Federal Government i n the middle of 1975 decided on a programme of economic 
assistance to the d a i l y papers. 

Under a special programme of the Kreditanstalt fur V/iederaufbau (Development 
Loan Corporation) a t o t a l of DM 72 m i l l i o n on easy terms has been set aside f o r 
credits, p a r t i c u l a r l y credits for operating funds, i n the framework of the 
Institute's programme for medium-sized concerns. 

Interest subsidies are to be granted for loans to newspaper publishers applied 
for i n the period from 9 July 1975 to 31 December 1976 out of the ERP press programme 
and the Special Programme for the Press- of the Kreditanstalt fur V/iederaufbau. The 
maximum period f o r which the subsidy w i l l be granted i s four years and the reduction 
of interest 2 per cent. 

¿/ Judgement of 28 November 1973, BVerfGE 36, 195. 
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F i n a l l y , consideration i s now being given to the p o s s i b i l i t y of including the 
dail y press, f o r a l i m i t e d period, i n the law on investment allowances. 

30. The Federal Government w i l l further consider whether, i n connexion with the 
increase i n Value Added Tax from 1 January 1977, a l l e v i a t i o n can be granted for a 
li m i t e d period of time for the f i r s t 100,000 copies of any issue of the d a i l y press. 

51. The central element of the Federal Government's press assistance programme i s 
a Press Foundation, intended above a l l to contribute to a solution of the structural 
c r i s i s of the press. This solution i s not to consist of temporary subsidies to 
individual publishers but to be achieved through permanent improvements i n structTire 
(press data banks, co-operation i n d i s t r i b u t i o n , j o i n t p r i n t i n g centres, technical 
innovations, advice from i n d u s t r i a l consultants). Appropriate draft l e g i s l a t i o n 
i s i n preparation. 

Legislation 

32. The question, u n t i l then not d e f i n i t i v e l y cleared up, whether "censorship" i n 
A r t i c l e 5, para. 1, t h i r d sentence, Basic Law, includes post hoc censorship as well 
as p r i o r censorship was answered by a decision of the Federal Constitutional Court 
on 25 A p r i l 1972, ¿/to the effect that i t only covers so-called "prior censorship". 
At the same time the Court declared that the i n h i b i t i o n against censorship 
represents an absolute bar to intervention, not allowing of any exception, even i f 
provided i n general laws i n accordance vrith A r t i c l e 5, para. 2, of the Basic Law. 

33. The federal Constitutional Court emphasised the self-evident nature of the 
fundamental right of a r t i s t i c freedom ( A r t i c l e 5, para. 3, of the Basic Law) with 
precedence before the other rights defined i n the A r t i c l e and i n i t s r u l i n g of 
24 February I 9 7 I ^ - the "Mephistopheles Ruling" - stressed that for a r t i s t i c 
freedom neither the bars of A r t i c l e 5, para. 2, Basic Law, nor those of A r t i c l e 2, 
para. 1, second clause, apply. A c o n f l i c t between the guarantee of a r t i s t i c 
freedom and the constitutional protection accorded to the personal sphere i s to be 
resolved i n accordance with the order of values i n the Basic Law. A r t i s t i c freedom 
i s i n c i d e n t a l l y not r e s t r i c t e d to a r t i s t i c a c t i v i t y but also covers presentation 
and d i s t r i b u t i o n of the art work. 

34. In i t s decision of I4 March 1972,-^^ the Federal Constitutional Court confirmed 
the view of the Federal Government that the basic rights of convicted persons as 
well can only be li m i t e d by law or i n pursuance of a law. I t also made clear that 
the rights and obligations of convicted persons must be more precisely defined by 
law, although i n the process general clauses can not be dispensed with altogether. 
The draft Law on Execution of Criminal Sentences submitted by the Federal Government 
takes into account both the freedom of opinion and of information of a convicted 
person and the inalienable requirement of an ordered and sensible carrying out of 
sentence. 

3/ 

1/ 

BVerfGE 35, 52. 

BVerfGE 30, 173. 

BVerfGE 33, 1-
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55' The constitutional importance accorded to freedom of information Ъу A r t i c l e 5 
of the Basic Law was reconfirmed as regards radio i n the judgement of the Federal 
Constitutional Court of 2? July 1971, 6/ known as the "Value Added Tax Judgement". 
The object of the proceedings was to determine whether the l e g i s l a t i v e competence of 
the Federation f o r turnover tax e n t i t l e d i t to levy such a tax on the radio 
corporations. The Court answered t h i s i n the negative and declared that the 
a c t i v i t i e s of radio corporaxions were not to be regarded as business or professional 
a c t i v i t y subject .;o turnover tax. The 1 j.dio corporations -u the Federal Republic of 
Germany bore public r e s p o n s i b i l i t i e s , would undertake public tasks and f u l f i l an 
integrating function f o r the State as a whole. The judgement explains that the 
constitutional peculiaritj'- of the German radio corporations i s that t h i s i s not a • 
case, as i s otherwise usual, of making a public task into a State task and on grounds 
of expediency assigning i t for administration on behalf of the State to a c i v i l law 
i n s t i t u t i o n incorporated with the State'- precisely this i s forbidden by A r t i c l e 5 
of the Basic Law - but of surrendering the public task, as one a l i e n to the State, 
to a body which by reason of i t s form of organization can ensure that s o c i a l l y 
relevant groups can t.a:ce an appropriate part i n the output of radio and t e l e v i s i o n . 

5.6.. In connexion V-dth the Value Added Tax Judgement and the decision on a r t i s t i c 
freedom mentioned i n para. 33 the judgement of the Constitutional Court of 
5 March 1974» .7/known as the "gramophone record judgement" must also be mentioned. 
Here i t had to be determined whether taxing the supply of gramophone records at the 
f u l l Value'Added Tax rate of 11 per cent instead of at the lower rate of 5.5 per cent 
set for the other goods and services f a l l i n g under A r t i c l e 5 of the Basic Law (press 
productions, books) constituted an infringement of funô.amental ri g h t s . In the l i g h t 
of the fundamental value judgements made by the constitution i n A r t i c l e 5, para. 1 of 
the Basic Law (freedom of information and of the press) the Federal Constitutional 
Court ruled that taxing turnover on gramophone records at the f u l l rate, was 
j u s t i f i e d by considerations of fact - notwithstanding tax advantages or exemption 
for other goods and services i n the c u l t u r a l f i e l d - and did not infringe the 
prin c i p l e s of equality deriving from the fundamental principles of A r t i c l e 5, 
paras. 1 and 3? of "the Basic Law. 

37. F i n a l l y i n i t s judgement of 31 July 1973,-^ - "Judgement regarding the 
Basic Treaty" - the Federal Constitutional Court again stressed the independence 
from the State of radio and t e l e v i s i o n i n t h e i r choice of programmes and ruled that 
t h i s was not affected by the Treaty on the Basis of Relations between the Federal 
Republic of Germany and the German Democratic Republic of 21 December 1972; and i n 
p a r t i c u l a r that t h i s Treaty constituted no le g a l basis for prohibiting, by l e g a l or 
administrative measTires, radio or t e l e v i s i o n transmissions unwelcome to the German 
Democratic Republic, Anything broadcast i n the Federal Republic of Germany within 
the general terms of reference for i n s t i t u t i o n s a,nd i n the framework of e x i s t i n g laws 
on t h e i r organization cannot be regarded as incompatible with the Treaty; i n no 
event may the Federal Republic of Germany enter into an agreemient which would 
r e s t r i c t t h i s freedom of the i n s t i t u t i o n s . 

6/ 

IJ 

_8У 

BVerfGE 31, 314. 

BVerfGE 36, 321. 

BVerfGE 36, 1, 
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58. Besides the Federal Constitutional Court the Federal High Court has often i n 
the period under review given interpretations of A r t i c l e 5 of the Basic Law. In 
i t s judgement of 26 March 1971» 9/ the Court pointed out, adding to an e a r l i e r 
decision, the importance of the da i l y newspapers as a source of information and 
ruled that the gratis d i s t r i b u t i o n of freesheets containing e d i t o r i a l matter 
infringes genuine competition of the journal i s taken seriously by a substantial 
part of the public as a substitute for the d a i l y newspaper or at le a s t as a source 
of information s i r i l a r to the da i l y press. I f as a result ^yen a single newspaper 
i s adversely affected to such an extent that i t can no longer take part i n the 
interplay of opinions between the various soc i a l forces the press as such could be 
affected and thus the public interest be impaired. 

1С / 
59- In i t s judgement of- 30 November 1 9 7 1 , — t h e Federal High Court made an 
important contribution to Protection of personal rights and further; developed th.e 
obligation to accuracy i n press reporting, under this r u l i n g a press organ which 
reports an unconfirmed criminal sentence on a named person must at the l a t t e r ' s 
request also report the fact i f the criminal proceedings end i n an a c q u i t t a l . 
40... In i t s judgement of 30 May 1 9 7 2 , - ^ the Federal High Court ruled that measures 
by demonstrators"to blockade a press concern with the object of preventing 
d i s t r i b u t i o n of a press publication- infringe the fundamental right of freedom of the 
press; the ri g h t to demonstrate does not j u s t i f y the use of force. 

12/ 
41. F i n a l l y , i n i t s judgement of 20 June 1 9 7 2 ,— the Federal High Court established, 
on the basis of judgement by the fonner Reich Court, the r e s p o n s i b i l i t y of the 
newspaper publisher f o r the advertisement section of his paper as wel l . 

Under t h i s r u l i n g publishers and editors are obliged, when accepting orders for 
advertisements, to examine ca r e f u l l y whether to publish them would infringe legal, 
provisions and are bound . to refuse advertisements whose contents are i n c o n f l i c t 
with the law. 

» -

42. The granting of interest-free State credits to B e r l i n newspaper publishers was 
declared by the Higher Administrative Court i n B e r l i n i n i t s judgement of 
25 A p r i l 1975, 13/ to be i l l e g a l i n the absence of any legal basis for the grant. 
The Court proceeded on the assumptioti that a continuing concentration of the press, 
could provide, car"^e and j u s t i f i c a t i o n for the State, i n order to maintain a d i v e r s i t y 
of views i n the. press, to help press concerns i n danger of extinction by granting 
credits. Such f i n a n c i a l help did not c o n f l i c t with A r t i c l e 5 of the Basic Law. 
But the independence of the State guaranteed to the press by A r t i c l e 5, para. 1, 
sentence 2, of the Basic Law required that the circumstances i n which help would be 
granted should be determined by lav;, so as to l i m i t the discretion of the 
administration and prevent i t from influencing the p o l i t i c a l trend of the newspapers 
assisted. 

^ 9/ NJ¥ 1971 p. 2025 sq. 
10/ BGHZ 57, 325. 

11/ BGHZ 59, 20. 

12/ BGHZ 59, 76. 

12/ NJW 1975 p. 19З8 sq. 



E/CN.4A214/Add.9 
page l6 

Decisions, Agreements 

43. Further measures to safeguard freedom of information i n the Federal Republic of 
Germany are the Decisions of the Standing Conference of the Ministers of the I n t e r i o r 
of the Laender and the Laender Judiciarys 

44. The Conference of Ministers of the I n t e r i o r approved on I6 December I97I 
p r i n c i p l e s of conduct f o r press and polies to avoid obstruction i n the execution of 
police duties and the free exercise of reporting worked out with the German Press 
Council. The p r i n c i p l e s are designed to help press and police to conduct themselves 
i n a way that w i l l ensure the unimpeded exercise of functions on both sides. 

45. The Conference further agreed, on 28 September 1973» on iTules f o r recourse to 
press organs i n connexion with police searches under which the police, may i n t h e i r 
searches ask for co-operation from the publishing media (press, radio, t e l e v i s i o n ) . 
The l a t t e r may only be resorted to, i n accordance with the principles of due 
proportion, when other measures have f a i l e d or seem unlikely to succeed or to 
succeed i n time. 

46. This decision i s closely linked i n substance with the provisions f o r recourse 
to publishing media i n the search for persons wanted i n connexion with criminal 
proceedings, agreed on by the Laender j u d i c i a r i e s and the Federal Minister of 
Justice and p r e v a i l i n g throughout the Federal Republic (entered into force f o r the 
Federal Judiciary with effect from 15 March 1973). 

(c) the p a r t i c i p a t i o n of journalists and the public i n the ownership or 
control of the media; 

47. There i s no standard answer to questions of p a r t i c i p a t i o n of journalists and 
the public i n the ownership or control of the media, on account of the d i f f e r i n g 
origins of press and radio i n the Federal Republic of Germany. 

48. In the private enteirprise f i e l d of the press discussion of "internal press 
freedom" has not so f a r l e d to a legal or contractual d i v i s i o n of competences 
(competence i n matters of p r i n c i p l e , for guiding l i n e s , for d e t a i l ) or of 
p a r t i c i p a t i o n by e d i t o r i a l s t a f f members i n e d i t o r i a l p o l i c y . 

The Federal Government has, however, repeatedly declared i t s intention of 
regulating by law the relationship between publisher and editor as regards the 
e d i t o r i a l content of a paper or periodical by means of a l e g a l delimitation of 
j o u r n a l i s t i c competence. This would include l a y i n g down the general j o u r n a l i s t i c 
attitude of the journal, making t h i s public from time to time and including i t i n 
the contracts of employment of the e d i t o r i a l s t a f f , and determining other competences 
including the rights and obligations of e d i t o r i a l s t a f f and t h e i r association with 
commercial and personnel decisions. 

The number of newspapers and periodicals which are t r y i n g with " e d i t o r i a l 
statutes", "guiding p r i n c i p l e s " or " j o u r n a l i s t i c p r i n c i p l e s " to arrive at a suitable 
delimitation of e d i t o r i a l competences has steadily risen. 

49. However, the scope of such arrangements, t h e i r basis i n law and the extent of 
regular s t a f f p a r t i c i p a t i o n , varies considerably from case to case. \#iile some 
statutes are confined to the establishment of p o l i t i c a l , ideological or other aims 
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of the newspaper or periodical others - i n varying ways and to a varying extent -
contain rules for the relationship Ъetг̂ reen publisher and e d i t o r i a l s t a f f , competences 
within the l a t t e r , protection for an editor's conscience and the setting up of a body 
to represent e d i t o r i a l s t a f f ; an affirmation of the duty of the press to the public, 
j u s t i f i c a t i o n of the right to share i n e d i t o r i a l decisions on substance or concerning 
personnel, or the ri g h t of e d i t o r i a l s t a f f to be informed of the economic state of 
the concern are sometimes included. Other statutes d-esci'ibe e d i t o r i a l vrorking 
methods i n selecting news, establish the journalist's obligation of accuracy or deal 
with the t r a i n i n g of apprentices. 

50. There has, however, been l e g i s l a t i o n on the constitution of business enterprises 
i n the Federal Republic of Germany, i n the shape of the new \7orks Constitution Act of 
15 January 1972, (Bundesgesètzblatt I p. I 3 ) . 

51. The exceptions provided i n the law v a l i d u n t i l then, which substantially 
r e s t r i c t e d association of the V/orks Council with personnel, s o c i a l aiid commercial 
decisions i n so-called "establishments with a commitment", i . e . enterprises with a 
s p e c i f i c ideological aim, have been narrcowed dowi i n the interest of holding the 
balance between the p r i n c i p l e of the soc i a l state on one hand and the ri g h t to 
l i b e r t y of the enterprise which pursu.es the aim i n question on the other. Thus for 
example the provisions of the lavr on right of p a r t i c i p a t i o n by the Works Council i n 
soci a l and personnel matters are only applicable to the extent that they do not 
c o n f l i c t with the special character of the establishment or works. In the case of 
changes affecting the works (closing down, removal, lockout) the right of 
p a r t i c i p a t i o n i s l i m i t e d to compensation for or a l l e v i a t i o n of adverse economic 
effects. The ideological aims which may be protected are l i s t e d i n the law. 
Ideological protection f o r the press i s s p e c i a l l y dealt with i n § 118, para. 1 
No. 2 of the V/orks Constitution Act. This applies to establishments and works 
which " d i r e c t l y and predominantly serve the purpose of reporting or expression of 
opinion to which A r t i c l e 5» para. 1, second sentence, of the Basic Law applies". 
Within this framework the authors of the Works Constitution Act of 1972 s t i l l 
considered i t sound to ensure ideological protection to t h i s extent. 

52. The ideological protection granted to the press by § 118 of the Works 
Constitution Act does not apply to public radio corporations; the law cannot be 
applied to public i n s t i t u t i o n s , among others, and t h i s i s what radio corporations i n 
the Federal Republic of Germany are. For t h i s reason the rules on the ri g h t of 
personnel representation i n force for the c i v i l service apply i n the f i e l d of radio: 
for the two radio corporations subject to federal law, Deutsche Welle and 
Deutschlandfunk, the Law on Federal Personnel Representation of I5 March 1974, 
(Bundesgesètzblatt I p. 693), and for the nine Laender radio corporations and the 
t e l e v i s i o n corporation Zweites Deutsches Fernsehen, a l l subject to Land law, the 
appropriate l e g i s l a t i o n of the Laender. Under these the p a r t i c i p a t i o n of s t a f f 
representatives i n personnel questions i s l i m i t e d to employees whose income does not 
exceed a given l e v e l . In addition there are as a rule special arrangements for 
employees concerned with the content of programmes. These arrangements ensure that 
the f i n a l decision rests with the Director-General. In t h i s way the r e s p o n s i b i l i t y 
conferred on him by law vis-à-vis the supervisory bodies (Radio Council, 
Administration Council) remains int a c t . 

53- In l i n e with the attempts apparent i n the press f i e l d to delimit comptences i n 
the e d i t o r i a l content of press publications, radio editors are also t r y i n g to 
establish special forms of p a r t i c i p a t i o n i n deciding on programme content. Many 

file:///7orks
http://pursu.es
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editors consider that as i n the press t h e i r p a r t i c i p a t i o n should be i n s t i t u t i o n a l i z e d 
by e d i t o r i a l statutes. The pattern envisaged here of relations between the 
Director-General as bearing r e s p o n s i b i l i t y f o r the entire prograoame and the e d i t o r i a l 
s t a f f i s known as "internal radio freedom". 

54. In nearly a l l radio corporations i n the Federal Republic of Germany the e d i t o r i a l 
s t a f f s have drawn up statutes,which, howei'-er, require action by the Director-General, 
i n some cases with the p a r t i c i p a t i o n of the editors or of a committee elected from 
among th e i r number, before they can come into effect. So far only at North German 
Radio has a statute for programme s t a f f of the NDR come into force (June 1973). In 
some, radio corporations the Director-General, usually working with the s t a f f 
representatives, has issued general internal working rules, e.g. Service Instructions 
of Bavarian Radio 3/71 (October 1971)? Service Agreement on t r a i n i n g , r i g h t to be 
heard and right to information of representatives of professional groups at Radio 
Free B e r l i n (December 1971)? P r i n c i p l e s f o r co-operation with s t a f f representatives 
and general internal vrorking rules at the South-Westem Radio (January 1973) 5 
P r i n c i p l e s f o r co-operation with the s t a f f council and general internal working rules 
for employees of Deutschlandfunk (October 1973)? Rules on p a r t i c i p a t i o n at the 
West German Radio, Cologne (June 1973); Ground rules for co-operation i n the Zweites 
Deutsches Femsehen (January 1973). 

55» The c i v i l - l a w character of the radio corporations and the f i n a l r e s p o n s i b i l i t y 
for the programme content conferred by radio law on the Director-General do not leave 
much scope for regulations on p a r t i c i p a t i o n by radio employees s p e c i f i c a l l y geared 
to radio. For t h i s reason the regulations made so fa r concentrate mainly on 
improving the work of radio corporations i n the formation of public opinion by a 
proper use of the right to receive and obligation to impart information, improvement 
of int e r n a l co-operation among the s t a f f , protection of freedom of opinion and 
r e s p o n s i b i l i t y of e d i t o r i a l s t a f f and the right to a hearing over and above the 
rights on s t a f f representation i n the case of p a r t i c u l a r personnel measures. They 
leave intact the f i n a l r e s p o n s i b i l i t y for contents of programmes conferred on the 
Director-General by the radio laws. 

(d) the professional t r a i n i n g of information personnel 

56. The Goveiranent of the Federal Republic of Germany attaches great importance to 
the question of y.ofessional t r a i n i n g of information persomiel. Satisfactory 
f a c i l i t i e s for i n i t i a l and advanced t r a i n i n g are i n i t s view of basic importance for 
the safeguarding of freedom of information and the fulfilment of the duties of press 
and radio i n regard to a democratic formation of opinion. 

57' For t h i s reason the Federal Government i n 1971 commissioned a study of the 
si t u a t i o n i n j o u r n a l i s t i c training. One of the most important conclusions of t h i s 
survey - shared by those themselves affected - waS that an adequate i n i t i a l and 
advanced t r a i n i n g cannot be provided i n a newspaper alone. A foxm of t r a i n i n g which 
combines theory and practice i s to be preferred. 

The conclusions of t h i s s c i e n t i f i c study are supported by numerous pr a c t i s i n g 
journalists and t h e i r professional bodies. Suggestions f o r the short, middle and 
long-term have been submitted and the debate on possible t r a i n i n g patterns i s s t i l l 
i n progress. 
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5 8 . In a l l future consideration account w i l l have to be taken of the fact that the 
profession of journalism i n the Federal Republic of Germany must remain a profession 
open to anyone with the necessary aptitude. To set conditions f o r admission to the 
profession would be incompatible with the right to "free access to the j o u r n a l i s t i c 
professions". But for the reason a uniform t r a i n i n g as a prerequisite f o r entry to 
the profession cannot be made compulsory either. In view of the subjective 
conditions for entry, access to the profession - without prejudice to the possible 
establishment of minimum conditions for admission - may not be made more d i f f i c u l t 
by demanding excessively high i n i t i a l • q u a l i f i c a t i o n s . 

(e) standards and. professional ethics f o r jo u r n a l i s t s , and bodies concerned 
with the implementation of such standards 

59. The Geirman Press Council, a group of personalities from the press i n the 
Pederal Republic of Germany, of equal status, independent and not subject to 
instructions from any source, lays down i n i t s rules of procediire i t s fundamental 
tasks as follows? 

to protect the freedom of the press and ensure unimpeded access to 
news sources; 
to uncover any abuses i n press a f f a i r s and to eliminate them; 
to watch the structural development of the German press and to 
guard against the formation of undertakings or monopolies which^ 
might endanger freedom; 
to represent the German press vis-à-vis Government, Parliament and 
public, p a r t i c u l a r l y i n cases of draft l e g i s l a t i o n a f f e c t i n g the 
l i f e and tasks of the press. 

6 0 . The German Press Council i s a voluntary body for the self-supervision of the 
press with the aim, among others, of getting the German press on a voluntary basis 
to give more publ.icity than hitherto to c r i t i c i s m by the Council as a result of 
complaints of abuses i n the press. To this end the German Press Council has set up 
a Complaints Committee accessible to a l l and on 1 9 / 2 0 September 1973 l a i d down 
j o u r n a l i s t i c p r i n c i p l e s (Press Code) for the work of publishers, owners and 
jour n a l i s t s . 

In the recent past the German Press Council has more than once asked the State 
to make l e g i s l a t i v e provision f o r funds to enable the work of the Complaints 
Committee to continue on a permanent basis. A draft law to th i s effect i s now 
before the German Bundestag. ~- . 

IV. Limitations upon the exercise of freedom of information, p a r t i c u l a r l y those 
pertaining to; 

(a) the protection of the reputation, rights and freedoms of others, 
including protection against interference with privacy; 

Under the "Lebach judgement" of 5 July 1 9 7 5 , a radio or t e l e v i s i o n corporation 
can i n p r i n c i p l e invoke the protection provided i n A r t i c l e 5 , para. 1 , sentence 2 , 
of the Basic Law. I f , however, freedom of the radio comes into c o n f l i c t with other 
r i ^ t s , such as for exam^ile protection of personality, the intentions of the actual 
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programme, the way i t i s presented and the desired or foreseeable effect would be 
decisive. Thus i n topical reporting of serious crimes the public interest i n 
information i s generally given precedence over personality protection of the person 
committing the crime. Nevertheless consideration must be given not only to the 
i n v i o l a b l e area of private l i f e but also to the p r i n c i p l e of due proportion; t h i s . 
means that mentioning the name, showing a picture or otherv.'lse i d e n t i f y i n g the 
person concerned i s not always allowed. Constitutional protection of the 
personality further forbids t e l e v i s i o n to concern i t s e l f , over and above topical 
reporting or f o r an i n d e f i n i t e time, with the person of the criminal or his private 
l i f e i n the form for example of a documentary play. 

(b) the protection of national security or of public order, or of public 
health or morals, including suspension of freedom of information i n 
situations of emergency; 

61. The Fourth Penal Code Reform Law of 23 November 1975, (Bundesgesetzblatt I p.1725) 
ametided among other things the provisions of § 184 of the Penal Code. The 
amendment deals primarily with the d i s t r i b u t i o n of pornographic l i t e r a t u r e and films 
and i n the l i g h t of the changed attitude to sexuality r e s t r i c t s criminal l i a b i l i t y 
for the d i s t r i b u t i o n of pornography, i n comparison i^ith the previous law. 
Pornographic l i t e r a t u r e and films are held to be those which are c l e a r l y aimed 
exclusively or predominantly at sexually stimulating the spectator and i n so doing 
unequivocally exceed the l i m i t s of generally accepted sexual decency. Protection 
of youth, protection of the public (e.g. a ban on advertisement and display), and the 
protection of those viho do not wish to be confronted with pornography are, however, 
maintained. There i s a general ban on s a d i s t i c , paedophile and sodomitic pornography. 

The Fourth Penal Code Reform Law also introduced a new criminal provision against 
representations which show violence toxíards human beings of a cruel or inhuman nature 
and thereby g l o r i f y violence or present i t as harmless or which i n c i t e to r a c i a l 
hatred ( § 131 of the Penal Code). 

62. The Introductory Law.to the Penal Code of 2 March 1974, 
(Bundesgesetzblatt I p. 469) modifies the law on public announcement of verdicts. 
§ § 165 and 200 of the Penal Code recognize the right of the injured party i n cases 
of false accusation and l i b e l to publication of the verdict. Before i t was amencl.ed 
the law merely gave the injured party the right to publication and l e f t i t to him to 
secure his rights himself. This unsatisfactory state of a f f a i r s has been changed 
i n the sense that § § I65 and 200 now provide for the court, on application by the 
injured party, to order publication of the verdict. 

63. The Federal Office f o r Control of Literature Harmful to Youth has the 
following functions 

1, On application, to place on the l i s t of l i t e r a t u r e harmful to youth 
•;n:itings, sound recordings, pictures and other representations 
calculated morally to endanger children and young persons up to 
18 years of age, and to publish tv-- fact i n the Federal Gazette. 
This has the effect of subjecting them to l i m i t a t i o n s on publication 
and advertisement making them inaccessible to children and young 
people. Harmful to youth i s defined i n the relevant law as immoral, 
coarsening, i n c i t i n g to violence, crime or r a c i a l hatred, or 
g l o r i f y i n g war; 
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2. ex o f f i c i o , to place on the l i s t of l i t e r a t u r e harmful to youth any 
l i t e r a t u r e which has been declared by a court of law to be pornographic 
or to g l o r i f y war i n the sense of § § 184 and 151 of the Penal Code, 
and l i t e r a t u r e whose content i s wholly or substantially similar to 
that of a publication already on the l i s t , and to publish the fact 
i n the Pederal Gazette; 

3. i n accordance with the laws to represent the Pederal Republic of 
Germany i n legal suits brought against the decisions of the Office, 
to maintain the l i s t of l i t e r a t u r e harmful to youth, to announce 
entries on the l i s t i n the Federal Gazette and to publish the l i s t . 

The Control Office i s an independent federal agency under the Pederal Ministry 
for Youth, Family A f f a i r s and Health. 

(c) advocacy of and propaganda for national r a c i a l or re l i g i o u s 
hatred or r a c i a l and r e l i g i o u s discrimination! 

64. F u l l y covered by e x i s t i n g law. 

(d) propaganda for war 

65. F u l l y covered by e x i s t i n g law. 

(e) coverage by the press and other media of court proceedings 

66. The Introductory Law to the Penal Code (EGStGB) - see also para. 62 -
incorporated i n the Penal Code (§ 353 (d) No. 3 StGB) the ban i i n t i l then contained 
i n the press laws of the Laender on publication of the indictment or other court 
documents i n criminal or c i v i l proceedings. The ban i s thus extended to a l l kinds 
of publications (press, r a d i o , f i l m s ) . 

The press and other media carry balanced and adequate reports on court 
proceedings i n general. 

(f) other considerations 

67. No ofcher considerations at present. 

V. Action with a view to ensuring that freedom of information and access to 
information are enjoyed by increasing numbers of the population without 
d i s t i n c t i o n of any kind 

68. Freedom of information and access to information are granted equally to a l l 
c i t i z e n s . 

In a growing number of communities the use of community antenna systems has 
enabled the owners of radio and t e l e v i s i o n sets to receive foreign radio or 
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television: programmes either for the f i r s t time or i n better quality than hitherto. 
Thus progránanos from Prance, the Netherlands and the German Democratic Republic are 
received on community antennae on this side of the border. 

VI. D i f f i c u l t i e s experienced i n ensuring the enjoyment of freedom of 
information and access to information and methods and measures u t i l i z e d 
to overcome these d i f f i c u l t i e s 

69. Nothing to report. 




