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Gender and de factoimpunity by administration — Death of the Japanese legal
system against military sexual slavery

Introduction

JFOR wishes to draw the attention of the High Commissioner for Human
Rights and the Sub-Commission to the following recent findings. The recently
unearthed 1936 Nagasaki District Court judgment declared that the abduction of women
victims for the initial Japanese military “designated comfort stations” was in violation of
then Criminal Code of Japan and this was eventually endorsed by then Supreme Court in
1937. These judgments made by courts, however, followed by de facto impunity, which
put the Japanese legal system to death by the decisions made behind the closed doors of
the Japanese administration. This information was published by an article! in print
writtenby “the author”,.Prof. Etsuro TOTSUKA?, who recently published the above
mentioned judgment itself>.

Therecent findings

The author's recent findings were received as a significant surprise®. He luckily
found and obtained the earliest district court and appeal court judgments of the Japanese
criminal court against ten private entrepreneurs, who deceived and trafficked in 15
Japanese women in Nagasaki to a Japanese Naval "comfort station” in Shanghai, China.
The fact that these judgments in 1936 have been possessed by nobody but the Japanese
government, which neither submitted them to the Diet nor to the Korean government
and the UN was reported to the UN®.

It was already known as early as in 1997 that, in 1937, the then Supreme Court®
endorsed the judgment of the appeal court The lower courts judgments, however, were
not yet found.

The Nagasaki District Court Judgment” issued on 14™ February 1936 by a panel
of three judges of the Criminal Division of the Nagasaki District Court clearly shows the
following facts.

The judges found that all ten defendants under a series of conspiracies deceived
and trafficked in 15 Japanese women in Nagasaki to a Japanese Naval "comfort station”
in Shanghai, China and that they were guilty of committing crimes defined by Art. 226
(1) and (2) of the Penal Code®. The judges sternly sentenced them to penal servitude for
periods up to three years and six months.

The Pena Code article and those courts' judgments could be enough in
substance to implement the provisions of international law, namely three instruments
against trafficking in adult women for prostitution’.

Limitations of thejudicial system

Then Japanese Government and courts failed, however, in punishing any
military personnel, who must have initiated a series of actions to abduct the women
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victims. This must have been the starting point of de facto impunity of the enormously
large scale military's crimes committed later.

If the Japanese law that incorporated international law had been further
effectively implemented, it must have been possible for Japan to prevent the further
recurrence of violations of women’s human rights. Not only the Japanese domestic legal
system but also international law system, however, did not have enough mechanisms for
effective implementation.

Another known precedent of the punishment of the perpetrators of crimes
against the Dutch victims of military sexual slavery by Japan is the judgment that was
delivered by a military war crime tribunal of the Dutch East Indiesin 1946°

Administrative power and de facto impunity
How did the state of perfect de facto impunity arise?

If the Japanese Government had seriously tried to abide by international
obligations and to implement the provisions of the Penal Code in order to prevent further
recurrence of the crimes against the “comfort women”, the cross border trafficking in
such women would have been suppressed.

The Supreme Court judgment was followed by a series of administrative
measures taken by the government.

Instead of suppressing the trafficking in such women, the Home Ministry,
which controlled police decided to tolerate it, as it was regarded as a necessary evil as
follows. It made the first involvement in the issue of “comfort women” in February
1938, issuing “a notice entitled “Matters Regarding the Treatment of Wonen Sailing to
China” (dated February 23, 1938), the Home Ministry gave orders tacitly approving the
transport of “women whose purpose {for going abroad} was the ‘shameful calling’”
(such as comfort women), but only in cases where their destinations were northern and
central China.” ! In this note, it is clear that the Home Ministry knew international law
provisions. The note ordered that those, who claimed any involvement of Imperial
Forces, had to be suppressed in order to keep honour of the Imperial Forces. It was
cunningly formulated, however, so that any persons, who were ordered by military to
transport such women to China, could do so insofar as they concealed the facts that they
were working for military and that the destination was military “comfort stations”.'?
Thus, al women recruited to military “comfort stations” had necessarily to be deceived.
As a result, all cases of trafficking in women to military “comfort station” inevitably
congtituted crimes of abduction by way of deception, in violation of Art. 226 of the
Penal Code.

This was soon followed by one of the key military documents, “a notice entitled
“Matters Concerning the Recruitment of Women to Work in Military Comfort Stations,”
issued on March 4, 1938 by an adjutant in the Ministry of War.”!® The Ministry of War,
learning from the lesson of “people who kidnap women and are arrested by the police”,
also, instead of banning the recruitment of women to “comfort stations”, ordered that “In
the future, armies in the field will control the recruiting of women and will use
scrupulous care in selecting people to carry out thistask. This task will be performed in
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close cooperation with the military police or local police force of the area.”'* This was
so ordered “for preserving the honor of the army and avoiding social problems.”*®

This must have been followed by many meetings for “close cooperation’.
“According to the records of the Consulate of Nanking, in April 1938 there was a
gathering of relevant officials from the army, navy, and Foreign Ministry a the
Nanking Consulate. They jointly agreed on matters concerning the authority to license
and regulate imperial subjects engaged in various businesses. It was decided in regard
to the army’s exclusive “store” (shuho) and comfort stations that “consulates will not
interfere with establishments managed and supervised directly by the army.”” 6

Thus, the system for de facto impunity was compl eted.

Lastly, it should be asked, if women had been equally included in the judicial
system as well as military and other governmental offices, would it have been different?
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