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1| should like to thank Ai Kihara-Hunt and Liz Griffin for assistance in the carrying out
of the research and Ai Kihara-Hunt for assistance in the writing of the report.

2 Thisonly excludes the operation to liberate Kuwait following the Iragi invasion of 1990.
Initially, the NATO operation in Kosovo involved an international armed conflict. By
the time KFOR was endorsed by the UN, the nature of the military operation had changed and it
had become a PSO not carried out by UN forces.

* A significant problem has arisen in Irag with regard to the accountability of foreign

personnel employed by a company which is under contract to a government department other
than the armed forces.

®>  For examplecivilian aircrew; thisisatechnical term in the law of armed conflict.
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®  Theresponsibility of international organizations s currently being examined by the

International Law Commission (Mr. Giorgio Gaja, Special Rapporteur).
" Theauthority to arrest, detain, search and seize may be given to both armed forces and

CIVPOL. The mandate may befar fromclear. KFOR, for example, appearsto baseits

authority to detain on the “al necessary means’ formulain the mandate; SC/Res/1244,

adopted 10 June 1999. It isnot clear whether this provides sufficient legal basis for detention,

particularly for States bound by the European Convention on Human Rights, article 5 of

which lists exhaustively the only legitimate grounds of detention. No State participating in
KFOR has submitted notice of derogation. Theissueis currently before the European Court of

Human Rights. In East Timor, INTERFET (International Forcein East Timor) created a
document to give themselves the authority to detain; Lt. Col. M. Kelly, INTERFET Detainee
Management Unit in East Timor, SLAC 2000, <http://www.jsmp.minihub.org/Reports/
INTERFET%20DETAINEE%20M ANAGEMENT%20UNIT%20IN%20EA ST%20TIMOR.pdf
>,

8 | should like to thank the following students who gathered the data: Feruza Abdullaeva,
Adalyat Abdumanapova, Mashhood Ahmad, Damelya Aitkhozhina, AliyevaBahijaAlvan,
Ahmad Amara, Kristin Antin, Adem Arkadas, GunillaBackman, Karen Bailey,

Rahel Befekadu, TrevaBraun, Mariette Brennan, James Chamberlain, Abel Chikomo,
Stephen Coakley, Colleen Dooner, Shawky Seif El Nasr, Karl Engman, AyseDicle Ergin,
Renato Z Evangelista, Fiona Frazer, Karoline Gamre, Leena Ghosh, AnitaGoh, Liz Griffin,
LiviaHadorn, Stephanie Huber, Fumiko Itagaki, Jehangir Jilani, CleaKahn, Rajat Khoda,
Ai Kihara-Hunt, CharlieKing, BrendaKnapp, AmaKpetigo, Davinder Kumar,

Martine Lemmens, Claire McEvoy, Raakumari Michadl, Jagueline Msipha, Alan Msosa,
TaraMurphy, Y uki Nakamura, Mirza Nasiruddin, Nicholas Oakeshott, Guillaume Pfeiffle Judith
Schonsteiner, Khadijeh Hamidian Shour Masty, Usman M Shu'aib, Carmen Silvestre,

Claire Smith, Irene Suominen, Felicity Szesnat, Nancy Tapias, StefaniaTripodi,

Marlene Urscheler, Matilda Vilppunen, Hester Waddams, Ben Walsby, Megan Ward,
Swee Sen Yap, KatarinaZidar, Colleen Zuk.

® Kihara-Hunt A., PSO Accountability Database,
<http://www2.essex.ac.uk/human_rights_centre/ pso-accountability/>. The database is not
currently accessible.  Funding is being sought to put it on line.

19101 cases out of 230 allegations, excluding allegations of widespread misconduct.
United Nations Model Status-of-Forces-Agreement for Peacekeeping Operations,
Report of the Secretary General, UN Doc. A/45/594, 9 October 1990.

11
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2 In certain States, notably common law jurisdictions, the exercise of criminal law

jurisdiction is essentially territorial.  Thismakesit essential that special arrangements are made
to ensure that criminal proceedings can be brought against members of armed forces for acts
committed outside national territory. Courts martial, on condition that they respect the rights of
members of armed forces, therefore have an essential role to play if impunity is to be avoided.
This needs to be taken into account when the Sub-Commission considers the issue of the
administration of justice through military tribunals (E/CN.4/Sub.2/2004/7).

3 Itisdifficult to see how, being redlistic, this problem can be solved. It isequally clear
that this givesriseto very real difficultiesin practice for force commanders; seeDalareR.,
Shake Hands with the Devil, Arrow Books, London.

" Thisexcludesretired officers. Selection Standards and Training Guidelines for
United Nations Military Observers (UNMILOBS), First Draft, UN DPKO, 2002, p. 15.

> Model SOFA, supra, n. 11, para. 2.

® It isnot clear to what extent, in practice, they take orders from national capitals; see
text accompanying note 13.

1" Selection Standards and Training Guidelines for United Nations Civilian Police
(UNCIVPOL), First Draft, United Nations Department of Peacekeeping Operations, May 1997,
<http://www.un.org/Depts/dpko/training/tes_publications/books/civilian_police/selstand _civpol/
selstand_civpol.pdf>, pp. 6-8.

" Inthe normal course of events, States have to ensure that they can exercise jurisdiction
over their armed forces for extra-territorial acts on account of the possibility of the commission
of criminal acts during an international armed conflict.  If they fail to make adequate provision,
States will be in breach of their obligations under the Geneva Conventions.  There may,
however, be no expectation of their police forces or gendarmes serving outside national territory.
The necessary provisions may therefore not exist.

9 Model SOFA, supra, n. 11, para. 26; Convention on the Privileges and Immunities of
the United Nations, adopted 13 February 1946 by the General Assembly of the United Nations,
entry into force 17 September 1946, <http://www.unog.ch/archives/un_priv.htm>, hereinafter
General Convention, ArticleVI.

2 Model SOFA, supra, n. 11, para 24; General Convention, supra, n. 18, ArticleV,
Section 19.

L Ibid, ArticleV, Section 18.
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2 Applicability of Article VI, Section 22, of the Convention on the Privileges and

Immunities of the United Nations, Advisory Opinion of 15 December 1989, ICJ Report 1989, p.
194; Difference Relating to Immunity from Legal Process of a Special Rapporteur of the
Commission on Human Rights (Advisory Opinion), 29 April 1999, ICJ.

% Genera Convention, supra, n. 18, ArticleVI, Section 22.

% Model SOFA, supra, n. 11, para 2.

% Al-Hussein Z. R. Z., “A Comprehensive Strategy to Eliminate Future Sexual
Exploitation and Abuse in United Nations Peacekeeping Operations’, attached to UN doc.
A/59/710, 24 March 2005, Annex.

% SimmaB, The Charter of the United Nations - A Commentary (Oxford, Oxford
University Press, 1995), pp. 1091-1094.

" E.g. conducting interrogation or running detention facilitiesin Irag; Eunjung ChaA.,
and MerleR., “LineIncreasingly Blurred Between Soldiers and Civilian Contractors”,
Washington Post, 13 May 2004, AOL.

% Model SOFA, supra, n.11, para 25; GA/Res/76 (i), 7 December 1946.
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