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Notes

' | should like to thank Ai Kihara-Hunt and Liz Griffin for assistance in the carrying out of the research and Ai

Kihara-Hunt for assistance in the writing of the report.
® This only excludes the operation to liberate Kuwait following the Iraqi invasion of 1990.

* Initially, the NATO operation in Kosovo involved an international armed conflict. By the time KFOR was
endorsed by the UN, the nature of the military operation had changed and it had become a PSO not carried out
by UN forces.

* A significant problem has arisen in Irag with regard to the accountability of foreign personnel employed by a

company which is under contract to a government department other than the armed forces.
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> For example civilian aircrew; thisis a technical term in the law of armed conflict.

% The responsibility of international organizations is currently being examined by the International Law
Commission (Mr. Giorgio Gaja, Special Rapporteur).

" The authority to arrest, detain, search and seize may be given to both armed forces and CIVPOL.
The mandate may be far from clear. KFOR, for example, appears to base its authority to detain on the
“all necessary means’ formulain the mandate; SC/Res/1244, adopted 10 June 1999. It is not clear
whether this provides sufficient legal basis for detention, particularly for States bound by the European
Convention on Human Rights, article 5 of which lists exhaustively the only legitimate grounds of
detention. No State participating in KFOR has submitted notice of derogation. The issue is currently
before the European Court of Human Rights. In East Timor, INTERFET (International Force in East
Timor) created a document to give themselves the authority to detain; Lt. Col. M. Kelly, INTERFET
Detainee Management Unit in East Timor, SLAC 2000, <http://www.jsmp.minihub.org/Reports/
INTERFET%20DETAINEEY%20MANAGEMENT%20UNIT%20IN%20EAST%20TIMOR .pdf>.

¥ | should like to thank the following students who gathered the data: Feruza Abdullaeva, Adalyat
Abdumanapova, Mashhood Ahmad, Damelya Aitkhozhina, Aliyeva Bahija Alvan, Ahmad Amara,
Kristin Antin, Adem Arkadas, Gunilla Backman, Karen Bailey, Rahel Befekadu, Treva Braun, Mariette
Brennan, James Chamberlain, Abel Chikomo, Stephen Coakley, Colleen Dooner, Shawky Seif El Nast,
Karl Engman, Ayse Dicle Ergin, Renato Z Evangelista, Fiona Frazer, Karoline Gamre, Leena Ghosh,
Anita Goh, Liz Griffin, Livia Hadorn, Stephanie Huber, Fumiko Itagaki, Jehangir Jilani, Clea Kahn,
Rajat Khosla, Ai Kihara-Hunt, Charlie King, Brenda Knapp, Ama Kpetigo, Davinder Kumar,

Martine Lemmens, Claire McEvoy, Rajakumari Michael, Jagueline Msipha, Alan Msosa, Tara Murphy,
Yuki Nakamura, Mirza Nasiruddin, Nicholas Oakeshott, Guillaume Pfeiffle Judith Schonsteiner,
Khadijeh Hamidian Shour Masty, Usman M Shu'aib, Carmen Silvestre, Claire Smith, Irene Suominen,
Felicity Szesnat, Nancy Tapias, Stefania Tripodi, Marlene Urscheler, Matilda Vilppunen, Hester
Waddams, Ben Walsby, Megan Ward, Swee Sen Yap, Katarina Zidar, Colleen Zuk.

? Kihara-Hunt A., PSO Accountability Database, <http://www?2.essex.ac.uk/human_rights centre/ pso-
accountability/>. The database is not currently accessible. Funding is being sought to put it on line.

2101 cases out of 230 allegations, excluding allegations of widespread misconduct.

""" United Nations Model Status-of-Forces-Agreement for Peacekeeping Operations, Report of the

Secretary General, UN Doc. A/45/594, 9 October 1990.

"2 n certain States, notably common law jurisdictions, the exercise of criminal law jurisdiction is

essentially territorial. This makes it essential that special arrangements are made to ensure that
criminal proceedings can be brought against members of armed forces for acts committed outside
national territory. Courts martial, on condition that they respect the rights of members of armed forces,
therefore have an essential role to play if impunity isto be avoided. This needs to be taken into
account when the Sub-Commission considers the issue of the administration of justice through military
tribunals (E/CN.4/Sub.2/2004/7).
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B Jtisdifficult to see how, being realistic, this problem can be solved. It isequally clear that this
givesrise to very real difficultiesin practice for force commanders; see Dallaire R., Shake Hands with
the Devil, Arrow Books, London.

' This excludes retired officers. Selection Standards and Training Guidelines for United Nations
Military Observers (UNMILOBS), First Draft, UN DPKO, 2002, p. 15.

> Model SOFA, supra, n. 11, para. 2.

' It is not clear to what extent, in practice, they take orders from national capitals; see text
accompanying note 13.

17 Selection Standards and Training Guidelines for United Nations Civilian Police (UNCIVPOL), First Draft,
United Nations Department of Peacekeeping Operations, May 1997, <http://www.un.org/Depts/dpko/training/
tes publications/books/civilian_police/selstand_civpol/selstand_civpol.pdf>, pp. 6-8.

'8 |n the normal course of events, States have to ensure that they can exercise jurisdiction over their armed
forces for extra-territorial acts on account of the possibility of the commission of criminal acts during an
international armed conflict. If they fail to make adequate provision, States will be in breach of their
obligations under the Geneva Conventions. There may, however, be no expectation of their police forces or
gendarmes serving outside national territory. The necessary provisions may therefore not exist.

' Model SOFA, supra, n. 11, para. 26; Convention on the Privileges and Immunities of the United Nations,
adopted 13 February 1946 by the General Assembly of the United Nations, entry into force 17 September
1946, <http://www.unog.ch/archives/un_priv.htm>, hereinafter General Convention, Article VI.

2 Model SOFA, supra, n. 11, para. 24; General Convention, supra, n. 18, Article V, Section 19.
*! Ibid, Article V, Section 18.

2 Applicability of Article VI, Section 22, of the Convention on the Privileges and Immunities of the
United Nations, Advisory Opinion of 15 December 1989, ICJ Report 1989, p. 194; Difference Relating
to Immunity from Legal Process of a Special Rapporteur of the Commission on Human Rights
(Advisory Opinion), 29 April 1999, ICJ.

» General Convention, supra, n. 18, Article VI, Section 22.
** Model SOFA, supra, n. 11, para. 2.

» Al-Hussein Z. R. Z., “A Comprehensive Strategy to Eliminate Future Sexual Exploitation and Abuse
in United Nations Peacekeeping Operations”, attached to UN doc. A/59/710, 24 March 2005, Annex.

* Simma B, The Charter of the United Nations - A Commentary (Oxford, Oxford University Press,
1995), pp. 1091-1094.

*7 E.g. conducting interrogation or running detention facilities in Irag; Eunjung ChaA., and Merle R.,
“Line Increasingly Blurred Between Soldiers and Civilian Contractors”, Washington Post, 13 May
2004, AO1.

** Model SOFA, supra, n.11, para. 25; GA/Res/76 (i), 7 December 1946.

¥ General Convention, supra, n.18, articleV, section 19.
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3% Independently of the existence of SOFA, a question may arise regarding armed forces, whether they are
entitled to sovereign immunity.

3! General Convention, supra, n. 18, article VI.
32 Database, supra, n. 9, Cases aet001 and aet002.
 ibid, Case mik009.

** To avoid this problem, recent UN deployments have only taken place once the State into which forces have
been deployed agree to accept the provisions of the UN Model SOFA. Fleck D., The Handbook of the Law of
Visiting Forces (New York, Oxford Press, 2001) p. 535.

3% Where foreign forces are stationed on along-term basisin another State, the SOFA may well provide for
waiver. Itisunlikely that waiver will be used in PSOs. There may be real concerns regarding the fairness of
any possible proceedings, particularly if the deployment does not have the consent of the host State.

%% General Convention, supra, n. 18, sections 20, 23; Model SOFA, supra, n. 11, para. 47.
37 General Convention, ibid, article V, section 20.

** |t should be noted that the Ombudsperson in Kosovo objected to the scope of the immunity which the
SRSG had given to his mission, under his law-making capacity. Kosovo Ombudsperson Institution in Kosovo,
“Special Report No. 1 on the Compatibility with Recognized International Standards of UNMIK Regulation
2000/47 on the Status, Privileges and Immunities of KFOR and UNMIK and their Personnel in Kosovo™.

3% Some states' penal codes specifically mention that the State holds jurisdiction with regard to their police
officersfor their criminal acts committed abroad, e.g. the Swedish Penal Code; see generally note 12 above.

% Whether that isin fact the case depends on considerations previously discussed.

*! Model SOFA, supra, n. 11, para. 2.

See supra, n. 20-22 and accompanying text.

* Model SOFA, supra, n. 11, para. 2.

" Case Concerning the Arrest Warrant of 11 April 2000, DRC v. Belgium, ICJ Reports (2002) 121.
* E.g. thetria of Milosevic beforethe ICTY.

* Final Report to the Prosecutor by the Committee Established to Review the NATO Bombing Campaign
against the Federal Republic of Yugoslavia; <www.un.org/icty/pressreal/nato061300.htm>.

*" Note 44. This callsinto question the decision of the tribunal in Sierra Leone, confirming the arrest warrant
for Charles Taylor. The lawfulness of the arrest warrant may depend on whether the SCSL was sitting as an
international or national tribunal. The ICJisto examinethisissue againin DRC v France.

* General Convention, supra, n. 18, article 11, section 2; Model SOFA, supra, n. 11, para. 15.
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* The standing claims commission, as provided in para. 51 of the Model SOFA, has never been established.
According to a 1998 report by the United Nations Secretary-General on the third party claims process, the
most commonly encountered damage claims include the non-consensual use and occupancy of property,
personal injury, or property damage as a result of normal operations of the force, and injury caused during
combat operations. United Nations General Assembly, Report of the Secretary-General, Administrative and
Budgetary Aspects of the Financing of United Nations Peacekeeping Operations, 37 ILM 700 (1998).

30 Amnesty International, “East Timor: Justice, Past, Present and Future”, 2001; Asia Press Club, “Houjin
Dansel ni UNTAET ga Shazai, wakai seiritsu, hutou taiho meguru teiso juken” 1 February 2002, available at
<http://apc.cup.com/?no=93. 0.0.33.0.0.0.0.0.>.

> Some were open only one morning a week and not well known to the public. Others were open more
frequently. Many of these mechanisms were not systematic and most of them insisted that they were
dealing with ex gratia payments; African Rights, “Somalia, Human Rights Abuses by United Nations
Forces”, July 1993.

> E.g. Bici and Bici v. Ministry of Defence, [2004] EWHC 786, para. 84 in which two Kosovars sought
compensation from the United Kingdom Ministry of Defence for the wrongful act of asoldier.

> The matter of civil claimsis not the same as ex gratia payments. The latter, by definition, do not deal with
formal liability.

>* Van Kesteren J., Maythew P. and Nieuwbeert P, Criminal Victimization in Seventeen Industrialized
Countries: Key Findings from the 2000 International Crime Survey (The Hague: Scientific Research and
Development Centre, 2000).

> DPKO, Directives for Disciplinary Matters Involving Civilian Police Officers and Military Observers
(2003), DPKO/CPD/DDCPO/2003/001, hereinafter CIVPOL Directives, para. 9; DPKO, Directives for
Disciplinary Matters Involving Military Members of National Contingents (2003), DPKO/MD/03/00993,
hereinafter Military Directives, para. 9. If the alleged perpetrator is a member of a national contingent, the
UN-led preliminary investigation and subsequent proceedings do not prevent any investigation or proceedings
against the alleged perpetrator by the contingent.

% Military Directives, ibid, para. 20-21; CIVPOL Directives, ibid, para. 19-20.

> According to a senior official who worked for several BOIs in different missions, the authority of SRSG to
waive immunities before BOI recommendations is taken for granted.

38 Military Directives, supra, n. 55, paras. 8, 28.
>’ See supra, n. 26.

0 Database, supra, n. 9, Case aet001 and aet002.
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5! |nternational Alert, “Gender Justice and Accountability in Peace Support Operations, Closing the Gaps’, A
policy paper by International Alert, 2004, p. 23.

62 E.g. it was claimed that the new local authorities found it very difficult to ask for jurisdiction over a case
caused by a UN civil servant. Timor Post, “Ribeiro’'s Widow: ThereisNo Justice”, May 5 2004.

% C. Rausch, The Assumption of Authority in Kosovo and East Timor: Legal and Practical Implications, in
Dawn R., Executive Policing, Enforcing the Law in Peace Operations SIRPI Research Report No.16 (Oxford,
Oxford University Press, 2002), p. 30.

% Personal communication with Australian CIVPOL officers.

6 Database, supra, n. 9, Cases act001, act008, mik005, mik010, msi007. It is difficult to avoid the suspicion

of collusion on the part of avariety of institutions in these cases.

% Ibid, Case aet008.

67 Military Directives, supra, n. 55; CIVPOL Directives, supra, n. 55.

68 Military Directives, ibid, para. 28, CIVPOL Directives, ibid, para. 31.

%9 E-mail communication with a Human Rights Adviser to the CIVPOL Commissioner, UNTAET.

" Military Directives, supra, n. 55, para. 14; CIVPOL Directives, supra, n. 55, para. 14.

' Military Directives, ibid, para.4; CIVPOL Directives, ibid, para. 4.

™ Military Directives, ibid, paras. 24-25.

7 CIVPOL Directives, supra, n. 55, para. 23.

™ United Nations Staff Rules, Staff Regulations of the United Nations and Staff Rules,
ST/SGB/2002/1, 1 January 2002, Rule 110.3.

™ Both Directives, supra, n. 55, provide examples of major and minor misconduct, but the details
are open to interpretation.

% In at least some cases, staff members were not given a copy of Directives on this matter. Local
personnel may not even get verbal instructions either. The OIOS report on allegations of sexual
exploitation and abuse acknowledges this; “Few military or civilian staff seemed aware of the
directives, policies, rules and regulations governing sexual contact they were obliged to follow”,
Investigation by the Office of Internal Oversight Services into allegation of sexual exploitation and
abuse in the United Nations Organization Mission in the Democratic Republic of the Congo,
A/59/661, 5 January 2005, p. 11.

77 Military Directives, supra, n. 55, para. 28.

" Human Rights Watch, “Hopes Betrayed: Trafficking of Women and Girls to Post-Conflict
Bosnia and Herzegovina for Forced Prostitution” 41 (2002).
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" Chappell D. and Evans J., The role, preparation and performance of civilian policein

United Nations Peacekeeping Operations, 1997, <http://www.icclr.lawubc.ca?Publications/
Reports/Peacekeeping.pdf>, p. 154. Commissioner O’ Rielly in UNPROFOR had cases
investigated. If there was evidence of serious wrongdoing, he gave the alleged perpetrators a
choice. They could choose to return home or he would institute proceedings which would result in
the person being repatriated, with the offence (fraud) on their record. The alleged perpetrators had
a 10-day period in which to engage an appeal process, which he had created.

0 Database, supra, n. 9, Case ibh008, ibh011.

' UNTAET Daily Briefing, “Twenty Cases Examined by Ombudsperson”, 1 July 2001,
<http://www.reliefweb.int/w/rwb.nsf/0/a0e90ae0fac3f82785256a62005b5929?OpenDocument>;
Ombudsperson Institution in Kosovo website, “ Ex officio Registration No.10/01”,
<http://www.ombudspersonkosovo.org/doc/reps/elion%20kuci _summary.htm>.

2 UNMISET website, “UNMISET to support Timor-Leste's Office of the Provedor for
Human Rights and Justice”, <http://www.unmiset.org/UNMISETWebSite.nsf/0/
a927b68a145¢3¢c3f49256fee00271e64?OpenDocument>.

% UNAMSIL Press Release, “ Special Representative of the Secretary-General launches UNAMSIL
Personnel Conduct Committee”, 26 August 2002,
<http://www.un.org/Depts/dpko/unamsil/DB/26080>.

 PeaceWomen website, “Burundi: UN Mission Set up Units to Check Sexual Abuse”,
15 November 2004, <http://www.peacewomen.org/un/pkwatch/News/04/ONUB
ConductUnit.html>.

% E-mail communication and phone interviews with a senior official who worked for several
missions on disciplinary issues. Thisistrue for BOl members as well. Military Directives, supra,
n.55, para.17; CIVPOL Directives, supra, n. 55, para. 17.

% 0l0S website, <http://www.un.org/Depts/oios/investigations.htm>.
7 OlOS Investigation, supra, n. 76.

% There may be some measure of sending State responsibility for the acts of military personnel
under human rights law; see Human Rights Committee, general comment No. 31,
CCPR/C/74/CRP.4/Rev.6, 21/04/2004, para. 10 and para. 10 above.

* The PBPU isinvolved in compiling the knowledge and experiences, analysing and advising on
policies, training and public information regarding applicable laws and rules and proceedings
against alleged authors of misconduct; PBPU website, <http://www.un.org/Depts/dpko/lessons/>.

% DPKO, “Guidance and Directives of Disciplinary Issues for All Categories of Personnel Serving
in UN Peacekeeping and Other Field Missions’, 19 March 2004, details available on PeaceWomen
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website, “Compilation of Guidance and Directives of Disciplinary Issues for All Categories of
Personnel Serving in UN Peacekeeping and Other Field Missions”.

' About half of the cases registered in the database are related to other kinds of misconduct;
Database, supra, n.9: 129 cases out of 230 cases registered (excluding general allegations) were not
of a sexual nature. The majority of misconduct appears to relate to motoring offences; e-mail
communication, supra, n. 85.

2 UNAMSIL has set up a hotline through which local population can report sexual abuse or
exploitation, but the line is criticized for not adequately taking account of the realities on the
ground; P. Higate, Peacekeeping and Gender Relations in Sierra Leone,
<http://www.iss.org.za/pubs/Monographs/No91/Chap2.pdf>, p. 49.

% A wide variety of issues appear to be left to the discretion of those involved; E.g. the
determination of whether an act is a major or minor misconduct, the lack of the sending State’s
reporting obligation on the action taken against repatriated personnel, notification of the progress
of proceedings to the victim.

** The requirement to involve the complainant in the process of investigation and to inform them
of the result is part of the right to an effective remedy under human rights law.

» Military Directives, supra, n. 55, para. 26; CIVPOL Directives, supra, n. 55, para. 29.
% E-mail communication, supra, n. 69.

7 The author knows of a complainant of sexual assault who was not notified of the result of
proceedings following her complaint.

% E-mail communication with a senior official who worked in the office of a Special
Representative of the Secretary-General on disciplinary issues.

% Interviews with various personnel involved in peacekeeping operations.

1 UN Wire, “Survey Finds U.N. Staff Fear Retribution For Reporting Misconduct”,
<http://www.unwire.org/UNWire/20040610/449 24749.asp>.

" The only issue being addressed here is the problem of proceedings arising out of a PSO. There
is known to be a more general, and related, problem within international organisations generally;
para. 56 above.



