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Pe3rome

Hacrosmuii pabouunii 1OKyMEHT COCTOUT U3 ABYX yacTeill. B mepBoii yacTu,
MOJrOTOBJIEHHOH r-HOM CanaMoii, B LIeJIOM paccMaTpUBAETCS BOIIPOC O B3aUMOCBSI3U MEXTY
IIPaBOM IIPAB YEJIOBEKA M MEKTyHAPOJHBIM T'YMaHUTAPHBIM MPABOM, OIIPEAEIISIOTCS BO3ZMOXKHBIE
HaIlpaBJICHUS JAIBHEHIINX UCCIEA0BAHNIM, B YaCTHOCTH, B TOM, YTO KaCaeTCs IPEAOTBPALICHUS
HapyIIEHU U HHCTUTYIMOHAIBHBIX MEP B OTBET HAa TaKWe HAPYIICHHUS B KOH(PIUKTHBIX
curyauusx. Bo BTOPOii, MOATOTOBIEHHOM I'-KOW X3MIICOH, PACCMATPUBAETCS BOIIPOC O TOM,
MOTYT JIM J1BAa 3TUX IPABOBBIX PEKUMA IPUMEHSITHCS OJTHOBPEMEHHO B CBETE IOPUCIIPYACHIIUN
JIOTOBOPHBIX OPTaHOB IO IIpaBaM YeJIOBEKa U CHEUAIbHBIX POLEAYp. ABTOp IOJIaraet, 4ro B
TeX CllydasiX, KOrja IpUMEHMMO MEXKyHapOJHOE T'YMaHUTAPHOE MPABO, OpraHsbl 110 IIpaBaM
YeJI0BeKa JOJDKHBI IPUHUMATH €ro BO BHMMaHue. Jlanee B yactu Il aBTop paccMarpuBaer
BOIIPOC O TOM, B KaKOM CTEIIEHU IIPABO MPAB YEJIOBEKA IPUMEHUMO YKCTEPPUTOPHUAIBHO, OIISThH
K€ B CBETE NPAKTHKU OPraHOB 110 IIPAaBAM YEJIOBEKA. B 3aKIIOYMTEIBHON YacTH JOKyMEHTA
OIPEIETICHBI HAIIPABIICHNS BO3MOKHBIX JAJIBHEUIIINX UCCIIEIOBAHUNA. ABTOPBI CUUTAIOT BEChbMaA

JKeJlaTeIbHBIM CO3/1aTh Il PACCMOTPEHHUS 3TUX BOIPOCOB padbouyto rpynmny [loaxomuccun.
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BBenenue

1. B pemenun 2004/118 INonkomuccus obpatmnack k @pancyaze Xsmrcon u Mopaxumy
Canamu ¢ npocb00ii MOATrOTOBUTH pabounii JOKYMEHT 110 BOIIPOCY O B3aUMOCBSI3U MEKIY
IIPaBOM IIPaB Y€JIOBEKA U MEXAYHApOIHBIM I'YMaHUTApHBIM NpaBoM. HacTosuuil 1okyMeHT
IPE/ICTAaBIICH B OTBET HA 3Ty MPOCHOY.

Yacrb nepsasi
BBenenue

2. "Yro KacaeTcs MIPOBO3IJIALICHHBIX 3aKOHOB, TO HU OJIHO ITOKOJIEHHE HE HACJIE0BAJIO0 TAKUX
OoraTcTB, Kakue foctanuch HaM. Ha Hare cuactbe, chOpMUpPOBAIICS KOMIIJIEKC HOPM, KOTOPbIE
MO’KHO CUUTATh MEKIYHApOIHBIM OMIIJIEM O IIpaBax 4EJOBEKA, B TOM YHCIIE BIEUATISIONINE
CTaH/apThl 3alIUTHl Hanbosee c1adbIX Cpeu Hac, BKIItOUYas KEPTB KOHPIUKTA U
npecnenoBanuil... OaHako 0e3 OCyIECTBICHUS Ha NIPAKTUKE HALIY JEKIapallui OCTarTCs
MyCTHIM 3ByKOM. be3 peanbHbIX JeHCTBUI HalllM O0O€IIaHns HU4ero He 3HayaT". DTH cjoBa
I'enepansroro cexperapss OOH, cogepsxanuecs B ero qoknazae "IIpu Oombimeit cBoboze: K
pa3BUTHIO, GE30MACHOCTH ¥ IIPAaBaM YeJIOBEKa /Ui BeeX"', OMMCHIBAIOT JeTeMMy
MIPABO3ALUTHOTO JIBUKEHHUSI, TPAreuio )KEpTB HApYIICHUH IIPaB YeloBeKa U HapyLIeHUH
MeXyHapoaHoro rymanutapHoro npasa (MI'TI) u Bb13oB amns [logkoMuccuu no noompeHuto u
3alUTe IPaB 4€JI0BEKa, HaJl KOTOPhIM €l HaJl0 CEPbE3HO 33 [yMaThCsl.

3. BoopyxeHHBII KOHMIUKT O OMPEACIICHUIO MOMUPaeT 0a30BYIO UACKO COBPEMEHHOTO
npaBa. ObecrnieueHre MUHIMAIBHOTO COOTIOZICHUS TTPaB YeJI0BEKa M YBAXKEHHUE TOCTOUHCTBA BO
BpEMs BOOPYKEHHBIX KOH(DIMKTOB MPOAOKAET OCTaBaThCsl BaXKHEHIIeH 3aqaueit
MEXIYHAPOJIHOTO COO0MmEecTBa. TPYIHOCTH, CBI3aHHBIC C TPUMHUPEHUEM TaKHUX
MPOTUBOPEUYMBBIX TIOHATUH, KaK MOPSIOK M OECIIOPSIOK, IPABO U CUJIA, YEIIOBEUYECKOE
JIOCTOMHCTBO W BOWHA, JIUIITL YCYTYOISITUCH PAa3BUTHEM HAYKH, MOSBICHUEM OPYKHUS MacCOBOTO
YHUYTOXKEHHUS, TEPPOPU3MOM U MHOTHMH JPYTUMH TPAHCHALIMOHATIBHBIMU SIBJICHUSMU
COBpeMEHHOCTH. W XyJIIIuM U3 3TUX SIBJICHUN, HECCOMHEHHO, OCTAETCS PACIIUPSIOIIASICS
MPOMACTh MEXK]Ly MOPAJIbHBIM MPOrPECCOM U TEXHUUECKUM pa3ButueM. [IpaBozamurHomy
COO00IIIEeCTBY, KOTOPOE MPU3BAHO MPUHSATH ATOT BBI30B U JIUKBUIUPOBATH MPOMNACTh, B IEPBYIO
ouepenb TpeOyeTcs MOCTOSIHHO YepIiaTh BAOXHOBEHHUE B HEPA3PBIBHBIX CBS3SX MEXKAY IPABOM
npaB yenoseka (I11T4), MI'TI u mexxayHapoIHBIM IIPaBOM OEKEHIIEB, BCE U3 KOTOPHIX
MPOUCXOIAT U3 OJHOTO U TOTO ke Hadaia - 3200Tkl 00 00€CTIeYeHUH YEIOBEYECKOTO
JIOCTOMHCTBA BO BCE BPEMEHA, BO BCEX MECTaX U MPHU BCeX 00CTOATENbCTBAX. M st TOTO 4TOOBI
BJIOXHYTh HOBYIO ku3Hb B MI'TI, Helb3s HU HA MUHYTY 3a0bIBaTh O TOM, PaJy 9€ro OHO

COOCTBEHHO CYILIECTBYET.
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4. B ormmuue ot ocHOBHbIX KoHBeHIMi [11TY, HopMmbl MI'TI He siBisitoTCSI 00BEKTOM
MOHHMTOPHHIA CO CTOPOHBI IOTOBOPHBIX OPraHOB MJIM KaKUX-THOO MHBIX JIEHCTBEHHBIX
MEXAaHU3MOB € 0043aTeIbHBIMU ISl BHITOJHEHUS PELICHUSIMH, KOTOpPbIE OBl CEINIIH 32 UX
BBINIOJIHEHUEM U COJIEHCTBOBAIIN, (OPMYJIMPYS KaK OOIIME, TaK M KOHKPETHBIE 3aMEUaHus, €ero
IIPOTPECCUBHOMY Pa3BUTHIO. B 310Xy, KOraa npasa 4ejaoBeKa CTajau ONPEEISIIOIEN TEMOM s
MEKYHAPOJIHOTO COOOIIECTBA U KITFOUEBBIM (haKTOpOM (hOPMHUPOBAHUS MEXKTYHAPOTHOM
MOJIMTUKH, COBEPIICHHO HEJIOMyCTUMO U HEOTIPaBAAHHO, YTOOBI HCKYCCTBEHHBIE pa3rpaHUICHUS
Y TICEB/IONIPABOBBIE APIYMEHTHI CKPhIBAJIA CTOJIb CYILIECTBEHHbBIE PA3JInYMsl B YPOBHE OXpaHbl
npaB. Jlaxe, eCiiv KTO-TO HE COIVIACEH C HEKOTOPBIMM €T0 MOCIEACTBUAMM, ITIaBHBIN BEKTOP
ciemytoiero 3asBieHus ['enepanbHOTO cekperaps octaetrcst beccriopubiM: "Hukorna Hemb3s
JIOITyCKaTh, YTOOBI KaKOi ObI TO HU OBIJIO IPABOBOW MPUHIIHII - TA)KE€ CYBEPEHUTET - BBICTYTIA

B KaUeCTBE MPUKPBITHS F€HOLUIA, IPECTYIUIEHUH IPOTUB YETIOBEUHOCTH U MACCOBBIX JIFOJICKUX

cTpaganmit"’.

I. Iochuiku 1 podIeMaTHKA

5. CkoJib ObI BHYIIUTEIBHBIM HHU Ka3aJICS CYIIECCTBYIONIUN apCeHAN FOPUINYECKUX
WHCTPYMEHTOB, MMPU3BAHHBIX 3AIIUIIATH TPAXKIAHCKOE HACEJICHUE BO BPEMS BOOPYKEHHBIX
KOH()JIUKTOB, B peajbHBIX YCIOBHIX OH HE 00ECIIeYMBAET JOCTATOYHOM 3aIUTHI.
MexayHapoaHOE COOOIIECTRBO MO-TPEKHEMY SBIISICTCS CBUACTEICM IMUPOKOMACIITA0OHBIX
MIPOSIBJIICHUH JKECTOKOCTH M MAaCCOBOTO HAPYILIEHHUs MPaB YEJIOBEKa. B 3TOM I1aHe B3auMOCBSI3h
Mexy MI'TI u [TTTY aBnsiercs napagoKCaabHON B TOM CMBICIIE, YTO, XOTSI MEXIYHAPOIHOE
c000111eCTBO BCE OOJIBIIE OCO3HAET KOHBEPICHIIMIO IBYX ITHUX CBOJIOB HOPM, MOTEHIMAI UX
B3aUMO/IOTIOTHSIEMOCTH MCTIONB3YETCS BCE €I1I€ HEJIOCTATOYHO.

6.  Ilonsrue lex specialis e craBut I11T4 u MI'TI B nonoxenue "uiau - uiau" B TOM, YTO
KacaeTcs COBOKYITHOCTH 00OUX CBOJIOB HOPM, KOTOPBIE MTPEACTABISAIOT COO0Il 1B B3aUMHO
HOJIEPKUBAIOLIME IPYT APYyra OTpaciy OJHOU U TOW ke TUCUUIUIMHBL. BoNbIINHCTBY
3710/ICSTHH, COBEPILICHHBIX JIIOJIbMU B UCTOPHH, OyAb TO BO BPEMs BOOPY>KEHHBIX KOH(IJIUKTOB
WIM B MUPHOE BpPEMS, MOJIOKWINA HA4aJl0 TEHACHIIMH U UAEOJIOTMH, CIOPATNIECKUE NENCTBUS
WM UHBIE COOBITHS, CHITPABILUE POJIb CITyCKOBOI'O MEXaHU3Ma, KOTOPbIE M03/IHEE BHUIHIINCH

B TSr4ailre NpecTyIUIeHUs, KOTOpbIe KOTAa-1100 BUENO YeIoBeYecTBO. Tak, Hayajo
XOJIOKOCTY TIOJIOXKMJIA PACUCTCKAs UJCOJIOTHS U CIIOpaYecKie cOOBITHS, Ha KOTOPbIE HUKTO HE
pearupoBail 10 TeX MOp, MOKa He ObLIIM COBEPIIEHBI BCEM M3BECTHBIC 370AesIHUA. Eciau roBopuTh
0 MEXaHM3Max OTCIIEKUBAHUS U PAHHETO NpeAyNpexaeHus, TO 3aech no3unuu MI'TI aBHO
cinabbl. [ToaToMy HacTOATENIBHO HEOOXOAUMO U3YUUTh BO3MOKHOCTH HHCTUTYLIMOHATIBHOTO

B3aUMHOT'O JOMOJIHCHUSA U YCUIICHUA MCIKAY ABYMS 3TUMHU CBOJJaMU HOPM.
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7. Het comuennii, uto 60 ieT TOoMy Ha3aj] CpeJCTBA CBSI3U HE OBLIU CTOJIb Pa3BUTHI, KaK
CEeroHs, HO HaJI0 PU3HATh, YTO M B HAIIIK JTHU TPU U300MIUN HH(GOPMAIHH, KOTOPYIO MBI
MO3KEM IOJyYUTh IO BCEM TEMaM M COOBITHSIM, MEXAyHapOAHasl peakliis Ha MHOTHE ILIUPOKO
pacnpocTpaHEeHHbIE HapyLIEHMsI IpaB YEJI0BEKA MOXKET 3ama3bIBaTh 0 OAHON IPOCTON
IPUYUHE: H3-3a OTCYTCTBUA 3()(PEKTUBHBIX CIIEUATU3UPOBAHHBIX CUCTEM MOHUTOPHUHTA,
o0ecreunBaroNX 3aKOHHOE MEXAyHapOJHOE BMELIATENbCTBO B Clyyae HauboJee Cepbe3HbIX U
0e30TiIaraTeNbHbIX CUTyalluid. 3/1eCh MBI IMEEM B BHLy HE TOJIBKO pedopmupoBaHHbiii CoBeT
be3onacHocTy, B 1100bIX 00CTOSATENBCTBAX 0€3 KaKOM-TN00 AUCKPUMUHAIUY BBITOIHSIOMINN
noJyiokeHus: Ycraa. CrTounb e BaXXHO YKperisaTh Mmexanu3Mbl MI'TI, kotopbie obecnieunBamn
OBl COOIIOIGHNE €r0 HOPM JI0 TOT0, KaK HapyLIEHUs CO3/aayT YTpo3y AJIs MEXyHAPOIHOTO
MUpa 1 OE30MMACHOCTH. 3alMCaHHOE B MpeamMOyIry YcTaBa TOp)KECTBEHHOE obOemanue "He
JIOTIYCTHUTb 3TOTO BIpEb" Hapylaioch U B Pyanze, u B Ipyrux mMecrax.

8. Opno u3 cymectBeHHbIX oTinuuil mexxry MI'TI u [1ITY 3axmtouaercs B TOM, 4TO Ha
ctpaxe HopM IIITY crosT, momMmumo npouero, HenmpaBuTeNbcTBeHHbIE oprannzanuu (HI10), a
TaK)Ke HallMOHAJIbHbIE MPAaBO3ALIUTHBIE HHCTUTYTHI, OCYIECTBISIONINE MOHUTOPUHT
COOIOACHHS 3TUX HOPM. OTH OpraHbl, Hapsily C OOIIECTBEHHBIM MHEHUEM U IPAKIAHCKUM
0OLIECTBOM B II€JIOM, UTPAIOT PELIAIOIILYIO POJb, 3aCTaBIISAS FOCYAAPCTBA IEHCTBOBATh B
COOTBETCTBUH C MEXAYHApPOJHBIMU HOPMaMU U CTaHJapTaMu B 00JIaCTH IIPAB YEJIOBEKA.
[ToHATHO, 4TO BCE 3TU CTPYKTYPBl UMEIOT MEHBIIIE JOCTya K MHPOPMAIMKU U MEHBIIIE CBOOOIbI
B3aMMOJEHCTBUS C peaslusiMU BOOPY>KEHHBIX KOHQIIUKTOB. [l03TOMY OTCYTCTBHE BO3ZMOXKHOCTH
OCYIIIECTBIICHUS MOHUTOPHHTA CIIEAYET BOCIIOJHATH 32 cYET OoJiee 3P PEKTUBHOTO
UCIIOJIb30BaHUS B YCIOBHSIX BOOPYKEHHOIO KOH(JIMKTA TPaBO3AILUTHBIX MEXaHU3MOB.
Pacxoxnenust mexxny HopMmamu [1ITH u MI'TI He uckirogaroT He0OXOAMMOCTH
MHCTUTYLMOHAJILHOTO B3aUMOJIOTIOJHEHUS MEXKAY ABYMSI STUMH BETBSIMU OJJTHOW U TOMU XKe
JMICIMTUIAHBI, HATIPABJIICHHBIMU HA JOCTIKEHHUE OJTHOW M TOM XKe LeNH: 00eCIeYnBaTh YBAKCHHE
YeJI0BEYECKOro JOCTOMHCTBA BO BCEX 00CTOATENbCTBAX. HEKOTOphIe U3 pacXOKICHUN MEKIY
Hopmamu MI'TI u I1ITY, a Taxke npupoaa BOOPYKEHHBIX KOH(IMKTOB BIMAIOT Ha poib HIIO,
KOTOPBHIM OBIBaET BeCbMa HE MPOCTO JAEHCTBOBATH BO BPEMs BOOPYKEHHBIX KOH(IMKTOB.
Hes3upas Ha coobpakenust 6e30nacHOCTH, HeKoTophle moHsATHs MI'TI, Takue, kak "BoeHHas
HE0O0X0MMOCTh" 1 "COMyTCTBYIOMMUH yiepo" coBCeM HE MPOCTO BOCTIPUHSTD B
"rpangunuonHoM" koHTekcre ITITY. IlosTtoMy mns corpyanukoB HekoTopbix HITIO Moxer
noTpe0OBaTHCSI OPraHU30BATH CIIEHUAIBHYIO MOATOTOBKY, C TEM YTOOBI OHU MOTJIH OoJiee

3 PeKTUBHO 00ecTIeYnBaTh Ha MPAKTUKE HEOOXOAUMYIO B3aMMOAOIOIHIEMOCTh HOPM U
crangaproB MI'TI u I1ITY.
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II. TloreHumuaa B3aMMHOIO YCHJICHUS

9.  Ecmu napymenne MI'TI o onpeaenenno npeacTaBisieT co00i HapyIICHHUE MPaB
4yeJoBeKa, To ooecnieueHue coomoaeHuss Hopm MI'TI HeobOs13aTenpHO 03HAYAET COOMIOACHIE
BCEX MpaB 4enoBeka. [lomHoe coOroieHne BcexX MpaB YelioBeKa B KOHEYHOM UTOTE TOJDKHO
NPUBECTH K TOMY, YTOOBI HEOOXOJUMOCTH MPHOETaTh K CPEACTBAM 3aIIUTHI, 00ECIICYNBAEMBbIM
HopMmamu MI'TI, BooGmie ornana. Pezomronms 2005/63 Komuccnu o mpaBam desnoBeka "3amuTa
IpaB YeJI0BeKa IPakJaHCKHX JIUI] BO BPEMsI BOOPYKEHHBIX KOH(IMKTOB" 3IKAETCS HA TPEX
MOCBUIKAX, 3aKJIFOYAIOLINXCSA B TOM, YTO "MPaBO MpaB YEJIOBEKA U MEKTyHAPOIHOE
TYMaHHUTapHOE MPaBO AOMOJIHSIIOT U YKPEIUIAIOT APYT Apyra", 9to "3ammra, obecreunBaeMas
IPaBOM IIpaB YEIIOBEKa, MPOAOIDKAET JCHCTBOBATH B YCIOBUAX BOOPYKEHHBIX KOH(DIUKTOB C
YUETOM TeX CIIydaeB, KOTJla MEeX/TyHapOTHOE TYMaHUTApPHOE MPAaBO MPUMEHSETCS Kak lex
specialis", 1, HakoHeII, 4TO "TOBEICHNE, KOTOPOE HApyIIaeT MEXTyHAPOJTHOE TYMAHHTAPHOE
IIPaBO... MOXKET TaKXke MPeACTaBIATh CO00M HapylieHue npas yenoseka". MIMeHHo 1o sTum
TpeM OCHOBHBIM HanpasiieHusaM MI'TI u I1ITY 1onosHA0T ¥ yKpestoT ApyT apyra. Takas
B3aMMO/IOTIOJTHSIEMOCTh HE SIBJISIETCS JINIIh TEOPETUIECKOH, a PaCIIPOCTPAHIETCS U Ha
NPaBONPUMEHUTENBHYIO MPAKTHKY. MBI cornacHsl ¢ Posmapu A6u-Caab.

"Ecnu rymMaHuTapHOE MpaBo U MPaBo MPaB YEJIOBEKA MPECIEIYIOT OJHY U Ty XK€ Leb, a
MMEHHO: 3alUTUTh UHIUBUIA OT JIIOOBIX OCATATENLCTB HA €0 JINYHOCTh KaK BO BPEMsI
BOOPY’KEHHBIX KOH(QIJIMKTOB, TaK U B MUPHOE BpEMsI, HEY ITUBUTEJIBHO, UTO JIBE€ ITH BETBU
MEXyHapOAHOI0 IIpaBa JOJIKHBI JOMOJIHAT APYT Apyra... OTO - ABYCTOPOHHUI
IIpoLIeCC, KOrJa MOAX0/, XapaKTEPHBIN ISl TyMaHUTApHOTO MPaBa, MOXKET JONOIHATh WIH
3aMEHATh NOAXO0/, MPUCYIIHN ITPaBy IIPAB YEJIOBEKA IPU 3AIMATE NHINBH/IA B CUTyallUsX,
IIPH KOTOPBIX BO3MOKHOCTH 3aILUTHI IIPAB YEJIOBEKA CYIIECTBEHHO OIPAHUYEHBI WIH
ITOJIHOCTBIO IPUOCTAHOBJIEHBI... [[OMMMO TakOro 04eBUIHOTO B3aMMOIIPOHUKHOBEHUS
IpaB 4eJIOBEKA U TYMaHUTApHOTO MpaBa Kak B IUIaHEe (POPMYIIMPOBOK U COJIEPKAHUS HOPM,
TaK ¥ B IUTAHE UX MPAKTUUYECKOTO MPUMEHEHUsI, B3aUMOCBS3b MKy HUMU MOXET OBITh
MOJIE3HON M B KOHTEKCTe NpuMeHeHus. OOpallieHue K mpaBaM yesioBeKa Kak K HOpMaM
00I11er0 MEKIYHAPOIHOTO MIPaBa, IPUMEHIEMOTO B JIIOOBIX CUTYAIHSIX U
NPEBATMPYIOLIETO HAJl TOTOBOPHBIMH 0053aTEIbCTBAMH, TOMOXKET OIPEICIUTh 001IHe
00s13aTeNIbCTBA M BO3MOKHBIE X HAPYIICHUS, OTKPBIBAsk TAKMM 00pa3oM MyTh K

OCYK/ICHHIO TAKHX HAPYIICHH" .

10.  Pesomtorust 2005/63 oTHIOAb HE OblIa IEPBBIM 3HAKOM MTPU3HAHUS B3aUMOJIOTIOTHAEMOCTH
MITI u [TITY; ona nuimib 0003HAYMIIA TPOUCXOASIINN IO HApACTAIOIIEH MPOIecC COMMKEHUS
JIBYX BETBEW OJHON JAMCIUILTUHBI. V3BeCTHO MHOTO PUMEPOB, KOTJa B Pa3IMYHBIX CUTYAIHIX,
CKJIaJIBIBAIOLINXCS B OT/AEIBHBIX CTpaHax, KoMuccus naet MaHIaThl, BKJIIOYAIOIINE BOIIPOCHI

MI'TI, cienmanbHBIM JOKIATYNKAM, 03HAKOMHUTEILHBEIM MUCCHSM U KOMHCCHSIM I10
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pacciIeJOBAHMIO, CO3aBAEMBIM Ha CIEIUAIBHBIX CECCUAX WM CIIEHUAIBHBIX 3aCECIaHUAX.
[IpoBogumas Komuccueit paboTa 1o yCTaHOBJIEHUIO CTaHIaPTOB OXBAThIBajla TAK)KE TaKUE
Borpockl MI'TI, kak moo)keHue eTeid B yCIOBUAX BOOPYKEHHOTO KOH(IIUKTA.

11. ®axtuyecku JaHHAS PE3OTIOLUS MPEACTABISET COO0N OTpaKEHNE HACTOSTEIIHLHOM
pactyiieit Heo0xoauMocTH B BeipaboTke kak st MI'TI, tak u qyst [TITY nHHOBaIIOHHOTO
IIO/IX0/1a, OPUEHTUPOBAHHOIO HAa NHTepeckl )kepTB. Kak ormeuaer X.-M. XaitHTe:

"B ropuanueckoit 1uTepaType COBEPILIEHHO CIIPaBEeAJIUBO OTMEYAETCS, UTO 3alIUTa IIPaB
YeJI0BEeKa HE TOJIBKO 3MKIETCS Ha TOH ke Gpuimocoduu, 9To U MEKIYHAPOIHOE
IYMaHUTapHOE MPaBO, HO U MOXKET HUCIOJIb30BATHCS 1JI1 BOCIIOJHEHHS POOEIIOB B
MEXIyHapOJAHOM T'yMaHUTapHOM MpaBe. Ci1abopa3BUTOCTh MEXaHU3MOB IPUMEHEHUS
MEXyHapOAHOIO0 TYMaHUTapHOTO MpaBa, KOTOPbIE CIEAYET 0XapaKTEPU30BaTh Kak
JOCTAaTOYHO HeA(PPEKTUBHBIE, OTHOCHTCS K YHUCITYy X HanOosee ciadbix MecT. [loaTomy
HEyAUBUTENBHO, YTO U MexnyHapoansii komureT Kpacnoro Kpecra, u npeacraBurenu
HAyYHBIX KPYTOB HEOAHOKPATHO MBITAJIUCH UCIOIb30BaTh MEXaHU3MbI IPUMEHEHUS
JIOTOBOPOB B 00JIaCTH IIPaB YEJIOBEKA, Pa30Py>KEHUS U OXPAHBI OKPYKAIOLIEH Cpeibl,
3aKIII0YeHHBIX B pamkax OOH, B kauecTBe BO3MOXKHBIX CUCTEM 00ECTICYCHHUsT COOITIOICHHS
MEXIyHApOJHBIX TOTOBOPHO-IIPABOBBIX IOKYMEHTOB [C TOMOIBIO| IPOLIEAYD
TPE/ICTABICHHS TOCYIAPCTBAMH COOTBETCTBYIONIHMX JOKIaT0B" .

12.  TloBeienue 3¢gpdextuBHoctr MI'TI 1 ero HHCTUTYIIMOHAIbHAS] B3aUMO/IOIIOIHAEMOCTD C
[1ITY oTHIOAB HE TPEOYIOT U3MEHEHMSI B 00513aTEILHOM HOPSAAKE CYLIECTBYIOIUX HOPM UITH
BBEJICHUS HOBBIX cTaHAApTOB. [Ipy npaBMIbLHOM UCHOIB30BAaHUU U ITOJHOM IPUMEHEHUU
CYIIECTBYIOIINE MEXaHU3MBI MOTYT 00€CIICUNTh TOCTHKEHUE 3TOM 1enn. Tak, co3manne
CHEIHaJIbHBIX MEXIyHApOAHbBIX YTOJIOBHBIX TpPUOYHAIOB U Mex1yHapOAHOIO YrOJIOBHOTO CyAa
CTaJI0 OTBETOM Ha rpyObie MaccoBble HapymieHus kak MI'TI, Tak u [1ITY B pa3nuuHbIX pernoHax
MHpa; cyaeOHOe MpeciieI0BaHKe ML, BHHOBHBIX B COBEPIICHUH 3TUX I'PyOBIX HapyIICHUH, B

OTIpENIeTICHHON CTETIEHU MOXKET UMETh CIEPKUBAIOIINN YPEKT.

13.  Tem He MeHee caMbIM CITA0BIM MECTOM 00513aTeNLCTB FOCYIapCcTBa B paMKax
MEKTyHAPOJIHOTO YTOJIOBHOTO MIPaBa SIBISICTCS] OTCYTCTBUE MOHUTOPUHTA LI1aroB,
IpEeANPUHIMAEMBIX TOCYIaPCTBOM C IEITBIO BBITIOJIHEHHSI CBOMX MEXIyHApOIHBIX 0053aTEIbCTB
10 OpraHu3alK CyJAeOHOTO MPECIeI0BaHUs Ha HAMOHAILHOM ypoBHE. U, XOTs mpaBo npas
yenoseka "3aumctBoBaso" y MI'TI mpunmmn aut deder aut judicare, cobmoaenue 3Toro
NPUHIIUIA O-TIPEKHEMY HE OTCISKUBAETCs. [ 0CyJapcTBa Mo O4EBUIHBIM ITOJIMTHYECKUM,
IOPUAMYECKAM WM (PUHAHCOBBIM MPHYMHAM MOTYT MEUIUTh C OpraHu3aluei cy1eOHoro
IpecIieIOBaHUs CBOMX I'PaK/IaH 3a MPECTYIUICHHS, COBEPIICHHBIC BO BPEMsI BOOPYKEHHOT'O

KOHq)JII/IKTa, a B CJIy4dac nepcaavuun €I HAIIMOHAJIBHBIM CyJlaM OHU MOTYT IBbITAThHCS BJIUATDH Ha
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OeCTIPUCTPACTHOCTH COOCTBEHHOM Cy1IeOHOM CHCTEMBI B OTHOIIICHHH TAaKUX JieJ. B HEKOTOPBIX
ClIyvdasax pCiKUMBI-IIPABONIPECMHUKN CTaBUJIM IPUMHUPCHUC BBIIIC OTBETCTBCHHOCTH, B

pe3ynbTate yero rpyosie Hapymenus MI'TI u npaB yenoBeka octanuch 6e3HaKa3aHHBIMHU.

14. Bor numb 1Ba npumepa o0nacTei, Ie NpaBo3allUTHBIE MEXaHU3MbI MOTYT BOCIIOJIHUTD
3anuTHBIN BakyyM. MI'TI pacnonaraer 10cTaTO4HO OrpaHUYEHHBIMU BO3MOKHOCTSIMH B TIJIaHE
NPUMEHEHHUs YTOJIOBHBIX CaHKIMK. JIroObie Mephl o obecnieuenuto codmoaerns Hopm MITI
PUMEHSIOTCS JIMIIB C COTJIACHSI CTOPOH KOH(IINKTA, T.€. 3aBHCAT OT OajaHca CHJI WU OT UX
COOCTBEHHBIX HAllMOHAJIBHBIX CY/10B, BO3MOKHOCTH KOTOPBIX B TAKUX CUTYyalUsIX, KaK U3BECTHO,
orpaHuyeHsbl. JIMIIb NpaBO3alIUTHBIE MEXaHU3MBI B JIF000I CUTyaIlMH CTOST HA IPaBOBOM
(dyHIaMeHTe U, KaK MPaBUJIO, MOTYT IPUMEHSTHCS B OOJILIIMHCTBE CIIy4aes, I1e Tpedyercs
3ammura npaB. OCymIecTBIIsis 3TOT OOUIHMIA MaHIAT B YCIOBHSIX BOOPY>KEHHBIX KOH(IJIUKTOB,
IIPaBO3alUTHBIE MEXaHU3MBbI MOTYT POAEMOHCTpUpPOBaTh, uTo 11114 1 MI'TI aBustores
Pa3IUYHBIMH BETBSIMU OJJHOW JUCLMILIMHBI U 4TO MEpBOHaYaibHOe BuaeHue Y craba OOH

TpeOyeT X MHCTUTYIIHOHAIBLHOMN B3aHMO/IOTIOHSIEMOCTH .

15. BaxXHbIM KOHLENTYaJbHBIM U IPABOBBHIM OCHOBAaHHUEM MHCTUTYLIMOHAIBHON
B3aumonononasemoct MI'TI u IITY saBnsercs taxxke [exknapanus Maprenca, KoTopas IJIacuT,
YTO HE3aBUCHUMO OT 0053aTEIbCTB MO JOTOBOPHOMY MPaBy B MEPUO]I BOOPYKEHHBIX KOH(IIUKTOB
BCE TpakJIaHCKUE JIMIA "OCTAIOTCS MO/ 3alUTON U IeWCTBUEM MPHUHIIUIIOB MEXKTyHAPOIHOTO
IpaBa, MPOUCTEKAIOLIUX U3 YCTAHOBUBILUXCS 00bIYAEB, U3 MPUHIUIIOB T'YMAHHOCTH U U3
TpeOoBaHUil 00IIECTBEHHOr0 co3HaHuA" (cTaThs 1, MyHKT 2 JIONOJHUTENBHOTO MPOTOKOIA K
yeTblpeM JKeneBckuM KoHBeHIMSIM 1949 rona). Jlannoe nonoxxenue MI'TI norennmansHo
UMEET OrPOMHOE PAKTUUECKOE M MHCTUTYLIMOHAIILHOE 3HAUYEHUE.

16. Tak, B cBoeM KoHCy/IbTaTUBHOM 3aKIIOYEHUHU OTHOCUTENIBHO 3aKOHHOCTH YTPO3bI
SZICPHBIM OPYXXHEM WJIM €0 MPUMEHEHHSI IPH BOOPYKEHHBIX KOH(IUKTaX Mex1yHapoHBII
Cyn BeIcka3zan MHeHHUe, uTo Jleknaparus MapreHca "oka3zanach 3()()eKTUBHBIM CIIOCOOOM yueTa
OBICTPOrO pa3BUTHS BOeHHOH TexHUKU" (MyHKT 78 3akmoueHus ). "[IpuHIUIBI TYMAaHHOCTH U
TpeOOBaHUS OOIIECTBEHHOT0 CO3HAHUA" - 3TO HE IIPOCTO MOPATBbHO-HPABCTBEHHBIE OPHEHTHUPHI,
OHH CTaJIM IOPUANYECKH 0053aTEIbHBIM MEPUIIOM, C KOTOPBIM MBI ITOJIXOMM K OIICHKE BCEX

neiicTBUi, COOBITUI U 1IaroB, CBA3aHHBIX C COOJIIOJICHUEM PaB YeJIOBEKa.

17. B cBoem HecorimacHOM 0cob6om MHeHHH cyibs [laxabyanun (cTp. 22-23) 3as1Bui1, 4TO
Hexnapanus MapTeHca sBJIS€TCs] He TOJIbKO MOATBEPkKIeHHEM 00BIYHOTO IIPaBa, HO U BO3BOJIUT
"IPUHIUITBI TYMaHHOCTH U TpeOOBaHUs OOIIECTBEHHOTO CO3HAHUA" B PAHT IOPUAMYECKUX
npuHIUIOB. PaKTHUECKU OH MPOLUTHPOBAN 3asiBiIeHne BoenHoro TpubyHana CoeMHEHHBIX
ITaroB B Hiopu6epre no aeny Kpynna B 1948 roxy o Tom, 4T0 TaHHBIN NPUHLIKI TPEBPATUIICS

"B IIpaBOBOE MEPUJIO, IPUMEHAEMOE TaM U TOT/A, I'/1€ U KOTJa KOHKPETHBIE MOJI0KEHHUS
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KoHnBeHIuu. .. HE OXBaTHIBAIOT KOHKpETHBIE citydau...". [l cyasu Bupamantpu [exnapanus
MapreHca yke 03Ha4aeT, 4yTo "Mmo3aau yke chopMyTnpOBaHHBIX CHEIUATBHBIX HOPM JISKUT
CBOJ1 OOIIUX MPUHIIMIIOB, JOCTATOYHBIX JIJISl IPUMEHEHUS K TEM CUTYyalUsIM, KOTOPBIE €1lE HE

YpEeryJIupoBaHbl".

18. OueBuaHo, uto ¢ pazutueM I1ITYH Bo3pacTaeT yacToTa BOZMOXKHBIX HapyLLIEHUI
Hexnapanuu Mapterca. Yewm mupe chepa ASHCTBUS HOPM U CTaHIAPTOB B 00JACTH MPaB
YeNoBeKa, TeM IIMpe MPUMEHSIOTCS "MPUHIUIIBI TYMAHHOCTH M TPEOOBAaHUS OOIIECTBEHHOTO
co3Hanus". [loaTOMy MBI COrTacHbI C MHEHUEM, uTO [lexnapanus MapTeHca nepeBopaynuBaeT
KJIACCHYECKHM MOCTYyNIaT MeKyHapoaHoro npasa. Hu B orHomenuu 11114, Hu B oTHOIIEHHH
MI'II Henb3s yTBEpAKAATH, YTO BCE, UTO KOHKPETHO HE 3aIPEIIECHO 3aKOHOM, Pa3pelIeHO Ha

npaxTike’.

19. IlpunHyXaeHue rocy1apcTB Ye€pe3 COOTBETCTBYIONINE PABO3ALIUTHBIE MEXAHU3MbI
BBITIOJTHSITH CBOM 00S13aTEIHCTBA IO O0ECTICYSHHIO CyIEOHOTO MpeciieI0BaHMUS JIHILI,
HapymmBIux HopMbl MI'TI, HecoMHenHO noBeiaeT 3¢ dextuBHOoCcTs MITI, 00ecnieunBas
HE00X0IMMOE C/IepP’KUBAaHKE JIUII, BHHOBHBIX B HAPYIICHUH TIPaB YeIOBEKa B XyIIIHX GopMax,
COBEPUICHHBIX B CYIIECTBEHHO 00JIe€ OMMACHOM JIJIsl TPaXKJAaHCKUX JIUI KOHTEKCTE BOOPYKEHHOTO
KoH(IMKTa. PaKTHYECKH MPOBIKEHUE BIIEPE]] B HAITPABICHUH PU3HAHUS JIMIHON yTOJIOBHOM
OTBETCTBEHHOCTH 3a HapyIeHue jus in bello moka 94To He COMPOBOXKIATOCH CTPOTHM
MOHHUTOPHHIOM BBITTOJIHEHHSI TOCYTAPCTBAMH CBOMX 0053aTEIILCTB 110 00ECIICYEHHUIO TOTO,

9TOOBI TaKas JTMYHAS OTBETCTBEHHOCTH MOAKPEILIsIach 3()(GEKTUBHON TPaBOBOM CAHKITUCH.

20. B TOM k€ KOHTEKCTE B3aMMOJIOMOJIHSIEMOCTH BOIIPOC O BO3MEIIICHUH yIIepOa KepTBam
HapYIICHUM MPaB YEJIOBEKa MPEACTABIISIET COOOM €1l OJHY BaXKHYIO 00JIacThb, T/I€ HOPMBI U
MEXaHU3MbI B 00JIaCTH TMIPaB YEJIOBEKA MOTIIM OBl CYIIECTBEHHO CIIOCOOCTBOBATH OOJIETYeHUIO
CTpajaHuii )xepTB HapyleHni kak HopMm [1I1TY, Tak u Hopm MI'TI, He3aBuCUMO OT TOTO,

NPOM30IIUIN 3TH HAPYILICHUS B MUPHOE BPEMs WIIH B TIEPHOJ] BOOPY>KEHHBIX KOH(IUKTOB.

21. Eme oaHO# BaXHOHM 00J1aCThIO, T/I€ BO3PACTAET KOHBEPTEHIIHS U B3aUMOIOTIOIHAEMOCTb
MITI u I1ITY, sBnsieTcst Bce Oonee yactoe paccmorperre CoBeToM bezonacHOCTH BOIPOCOB,
CBs3aHHBIX ¢ HapymeHusamu HopM MI'TI u I11TY, xoTopele co3aatoT yrpo3sy ais
MEXIYHApOJAHOTO MUpa U 06e30macHOCTU. DTOT (haKT 3acTaBuiI | eHepalbHOTO CeKpeTaps
BKJIIOYHUTH B CBOM MOCJIEAHNUE TpesiokeHus 1o pegopmupoBanuio OOH pekoMeHaauio o Tom,
yT0 "BepXoBHBII KOMHUCCAp TOJKEH UTPpaTh Oojiee aKTUBHYIO POJib B 00CyxkaeHusx CoBera
Bezonacnoctu u npeanaraemoit Komuccuu mo MupoCTpoUTENBLCTBY € YACIECHHEM 0C000T0
BHHUMAaHUS OCYIIECTBIEHUIO COOTBETCTBYIOIINX MOJI0XKEHUH pe3omtonuii CoBera

BesonacuocTn"".
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22.  MBpbI, KOHEUHO K€, COTJIACHBI C 3TOM PEeKOMEHAAINEH, TaK KaK OHA MOAYEPKUBAET
aKTyaJIbHOCTh 0O€cIIeueHHs MpaB YeJlOBEKa KaK BaXKHEHIIIETO 3JIeMEHTa NPEeA0TBpallleHUs
KOH(JIMKTOB U MUPOCTPOUTENIBCTBA. IJTOT TE€3UC MOKET IPUMEHATHCS JIMILBL B TOM CiIydae,
KOTJIa TOKAa3aHOo, YTO HAPYIICHHS MTPaB YeJIOBEKA JOCTHUIIIH TaKUX MacITaboB, YTO CTAIH
CO3/1aBaTh yTpo3y MEXAyHAPOIHOMY MHpPY H Oe3omacHOCTH. Kpome Toro, BepxoBHBIH
KOMHUCCcap 0 MpaBaM YeJI0OBeKa MOXKET UrpaTh "0ojiee aKTUBHYIO POJIL" B 3TOM 00JIACTH JTUIIIH
TOT/Ia ¥ B TOM Mepe, B Kakoii 3To moTpedyeT CoBet be3onacHocTr. BhImoHss CBOO OB B
ATON BeChbMa 4yBCTBUTENIBbHOM 00nacTu, BepXxoBHBIN KoMuccap Oy1eT N0Ib30BaThCS KPEIUTOM
JIOBEpUs JIMILB B TOM CIIy4ae, € ero padoTa OCHOBaHAa Ha MaKCUMaIbHO 3((PEKTUBHOM
MCIIOJIb30BaHUU JIOTOBOPHBIX OPraHOB I10 MpaBaM YeJI0OBEKAa U CIIELUAIbHBIX MPOLEeayp. ITU
MEXaHU3MbI 00pa3yIoT "TyMaHUTapHbIN apceHa" BepxoBHOro KoMuccapa, ee "perysipHyto
apMMIO 3aIIUTHI", €€ MHCTUTYLIMOHAJIbHYIO OCHOBY, a TAaK)K€ UCTOYHMK BBIBOJIOB U

JIETUTUMHOCTH.

23.  [Ipyrumu cioBaMM, YTOOBI UTPATh BCEBO3PACTAIOLIYIO POJIb B BOIIPOCaX MUpa U
0e30I1aCHOCTH O] YIJIOM 3pEHHMs IIPaB 4eJI0BeKa, YpasieHue BepxoBHOro komuccapa JOIKHO
OCYILECTBIISATH MOHUTOPHUHI COOTBETCTBYIOIIMX HOPM U cTanaaptoB MI'TI, coriiacoBbeiBast cBou
nercteus ¢ MKKK. Peus uzper He mpocto 0 npuganny BepXxoBHBIM KOMUCCAPOM
JIOMOJIHUTEIBHOTO MOJIUTUYECKOT0 UIIM MOPAIBHOrO Beca oocyxaeHus B Cosete be3onacHocTy,
KaKOBBIM OHA B CHJIy Y CTaBa U PE30JIIOLHUH O CO3AAHNUU Y IIPABIICHUs JEHCTBUTEIILHO 00Ia1a€eT.
3HaueHue BKJIaaa BepxoBHOTro Komuccapa J0KHO 3aKI04aThes B TOM, YTOOBI IPUAATh
HaJlIeKallee MHCTUTY IUOHAIN3UPOBAHHOE IIPAaBO3AILUTHOE U3MEPEHHE 00CYKAaeMbIM
BOIIPOCAM, MPEACTABIATh JOCTOBEPHBIE CBEACHMS, [IOJYyUYECHHBIE Yepe3 MPaBO3aIUTHBIC
MEXaHU3MBI, IpeJIaraTh CPEICTBA MPABOBOM 3amuThl U3 apceHanoB MI'TI u I1ITY,
IIPOJEMOHCTPUPOBAB, TAKMUM 00Pa30M, IPABO3ALIUTHBIE COCTABIIAIOIUE MEP 10
YPeryJIupoOBaHUIO KOH(IMKTOB M MUPOCTPOHUTEIBCTBY Ha TEXHHUECKHU MpopaboTaHHOH Oa3e.

III. TlpeueneHTHI U AHAJIOTUU

24. AHanau3 MHOTOUYMCIIEHHBIX UCCIIEIOBaHU, B KOTOPBIX PaCCMaTPUBAIOTCS MPaKTUKa
(YHKIMOHUPOBAHUS MPABO3ALIUTHRIX MeXaHU3MOB B obsacti MI'TI u MHOrOunCIIeHHBIE
IpEeLEICHTHI, II0Ka3aj, YTO B LIEJIOM HaOII0JaeTcs pacTyIas TeHACHIIUS BOCIPUHUMATD
Bonpockl MI'TI wepe3 oburyro npusmy MI'TI u ITITY. [Toaxoabl u METOMBI B 3TOM ILIaHE 3aBUCST
0T 0COOEHHOCTEH KaXKI0H KOHKPETHOM CUTYaIUH.

25. Coser be3zonacHocTH Bce mMpe MPakTUKYET COBMECTHOE PACCMOTPEHUE BOIIPOCOB,
otHocsmuxca Kk MI'TI u [1ITYH. BakHbIM DpeneaeHTOM B 3TOM IUIAHE SBJIAETCS MaHAAT
CrenuanbHOro COBETHHKA ['€HepanbHOTO ceKpeTaps Mo MPeJOTBPAILICHUIO T€HOLU/A,
MpENyCMaTPUBAIOLLIUN TECHOE COTPYIHUUYECTBO C BEpXOBHBIM KOMUCCAPOM U HCIIOJIB30BAHUE



E/CN.4/Sub.2/2005/14
page 12

CHeHalIbHBIX IPOLEAYp, Kacaroluxcs npas yenoBeka. CoBeT bezonacHOCTH Npeaioxkui
I'erepanbHOMY cekperapro "mepenaBats CoBeTy HH)OPMAIMIO U aHATHTHYECKUE MaTePUAITHI,
nocrynatonue u3 cucremsl Oprannzauun OobennHeHHbIX Hanuii, o ciyyasx cepbe3HbIX
HapyLIEHUH MEXTyHapOAHOIO IIpaBa, BKJIOYask MEX1yHapOAHOE TyMaHUTapHOE MPaBo U IpPaso,
KacaroIieecs 1mpaB YeIOBEKa, U O BOZMOKHBIX KOH()IMKTHBIX CHTYalHUsX, BOZHUKAIOIINX, B
YaCTHOCTH, BCIIEICTBUE STHUUECKUX, PEIUTHOZHBIX M TEPPUTOPHUAIBHBIX CIIOPOB, HUIIETH U
HEJ0CTAaTOYHOI'O Pa3BUTHS, U BBIPA’KAaeT CBOIO PELUIMMOCTh CEPbE3HBIM 00pa3oM paccMaTpuBaTh
TaKyr0 HHOOPMAIHIO U aHATUTHYECKHE MAaTePHAITBI O CUTYaIUsIX, KOTOPhIE OH COUYTET

MIPEJICTABISIOINMHI YIPO3y MEXKIYHAPOLHOMY MUpY U Oe30macHocTH"™.

26. Eme ogHUM BayKHBIM IMPELEIEHTOM, U3 KOTOPOTO MOXHO MOYEPIHYTh aHAJIOTHH,
noJie3HbIe st JocTkenus oommx ueneit [ITY u MI'TI, ssasercs pesomorus 1591 (2005)
Cogera bezonacHoctu, kacaromiasicst Jlapdypa. B atoii pezomtonnu CoBeT paccMaTpuBacT U
OTCJIC)KMBAET BHINIOJTHEHUE 00513aTENIbCTB HE TOJIBKO MpaBuTenbcTBOM CyiaHa, HO U
($u3NYECKUMU JIMLIaMHU, KOTOpPbIE, 10 MHEHUIO KomuTeTa, CO31aHHOTO B COOTBETCTBUHU C
IPAaBUJIOM 28 BpeMEHHBIX IpaBui nporenypsl CoeTa, u 1o HH(OPMaLIMY, TOCTYNAIOIIEH U3
Pa3IUYHBIX HCTOYHUKOB, "MPEMSATCTBYIOT MUPHOMY MPOIIECCY, IPEACTABISAIOT cO00H yrpo3y s
crabmibHOCTH B [lapdype u pernone, coBepmaroT HapyIIeHUs] HOPM MEKIyHApOIHOTO
TYMaHHUTapHOTO TpaBa U IpaBa B 00JIACTH MPaB YeJIOBEKA WIH JPYTUE 3IIOACTHUS "

27. B cBere 3TOrO0 InpeleieHTa BOSHUKAET OYEBUIHBII BOIIPOC: HACKOJIBKO UyJOBHUILIHBIMU
JIOJDKHBI OBITH 37101€stHUS, 4TOO0BI CoBeT be3onacHOCTH MpUHSUIT MEphl HA OCHOBAHUU 000UX
IIPABOBBIX PEXKUMOB 10 obecrieueHuto coomoaenns HopMm MI'TI u HopMm B oGmactu npas
yesioBeka? Bo3HuUKaer erie oJHa mpobiieMa: Jake €CJIM Mbl U COTJIaCUMCSI B UHTEpecax
apryMeHTaluu C TEM, YTO YEJIOBEUECKHUE CTPAJaHUs MOXKHO KBAIM(UIIMPOBATH M0 IIKAJIE
3JI0JICSTHUM, BCE PaBHO OyIET HEJAOMyCTUMO, YTOOBI MEXKTYHAPOIHOE COOOIIECTBO, 00JIa1at01IIee
BIICYATJIAIONINM apCEHATIOM HOPM U CTAH/JapTOB B 00JIACTH MPAB YEJIOBEKA U MEKIAYHAPOIHOTO
TYMaHHUTapHOTO MpaBa, COXPaHsIO MOTYaHHe, 6e3/1eHiCTBOBAIO MIIH HEAPPEKTUBHO
IPOTUBOCTOSIIO CAMBIM IIE€PBBIM MPU3HAKAM TOTO, YTO B JIFOOOI yacTh MUpa MOTJIO OBl BBIIUTHCS
B MacCOBbIE HapyIIEHHUs IIPaB YeIOBEKAa. JTO U €CTh, [10 HAlllEeMy MHEHHIO, HEJJOCTAIOLIEE 3BEHO
Y HOBOE IPaBo - IPaBO HAa HHCTUTYLIMOHAIBHYIO 3aIUTY, [IPaBO XKEPTB BOOPYKEHHOTO
KOH(JIMKTA HA TOJHYIO 3aIIUTY CO CTOPOHBI BCEX COOTBETCTBYIOIIUX YUPEKIACHUH, KOTOPBIE

MOTYT 1 JOJIKHBI IPAMO WJIX KOCBCHHO 00JIETYUTD UX CTpagaHus.

28.  Jlust obecnieueHus COOIIOACHUS PaB YeIOBEKa BO BCEX CTpaHaX U MPH JIHOOBIX
00CTOSTENILCTBAX CIIEAYET MPU3BATh COOTBETCTBYIOIINE MPABO3AIIUTHBIE MEXaHU3MBI
OCYILECTBIIATh MOHUTOPUHT BCEX CIy4aeB BOOPYKEHHBIX KOH(DIMKTOB KaK HAI[HOHAILHOTO, TaK

U MEXTyHApOTHOT'O XapaKTepa, ¢ TeM 4TOObI 0OHAPYKUBATh U CACPKHUBATH JIIOOBIE BO3MOKHBIE
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HapyweHus [IITY u MI'TI. Ms1 cornacusl ¢ Xancom-HoaxumoM XalHTIIE, KOTOPBIA OTMETHIL,

qTO:

"NccnenoBaHus CBUAETENBCTBYIOT O TOM, UTO MMPOUCXOIUT CIUSHUE 3AIUTHBIX MED,
IIPEAYCMOTPEHHBIX IIPABOM IIPAB YEJIOBEKA, U 3AIIUTHBIX MEp, IPELyCMOTPEHHBIX
MEXIyHapOJAHBIM TYMaHUTApHBIM ITpaBoM. O0a 3TH cBOJa MPAaBOBBIX HOPM MOTYT
NPUMEHSTHCS B IEPUO]T BOOPYKEHHBIX KOH(PIIUKTOB TSl 00€CTIeUeHIsI MaKCUMAJIBHO
BO3MOJKHOM 3a1uThl B cMblciie Jleknapanuu MapreHca. BakHEWIINM MPaKTHYECKUM
CJIEJICTBUEM ITOT'O SIBJISIETCSI BO3MOYKHOCTH JJOOMBATHCS COOIIOACHUS MEXAYHAPOIHOTO
T'YMaHUTApHOTrO npaBa. 110CKOIBbKY MpaBONPUMEHHUTEIBHBIE MEXaHU3MBI ATOTO IPaBa
HEJOCTATOYHBI U HE NMPEABUIUTCS, YTO B COOTBETCTBUU C HOPMAMHM 3TOr'O IIpaBa
rocyaapcTsa OyayT COCTaBJISITh JOKJIAJIbl U MOSIBATCS MPOLEAYPbI NPECTABICHUS
MHAMBUIYyaJIbHBIX Xaj00, BO3pACTAET MPAKTUUECKOE 3HAYEHHE MTPOLEAYP, CYIIECTBYIOLINX
B paMKax IpaBa MpaB YeJIOBEKa. PelIeHus, CTaBIIre ePBOH POOKOM MOMBITKON
IIPUMEHEHUS MEK/TyHapOJHOIO T'YMaHUTApHOT O IIPaBa, MOKa3aju, 4To, XOTs OIMCaHHAas
BbIIIIE IPAKTHYECKAsI IEATEIBHOCTh OPTaHOB B 00JIACTH IIPAB YEJIOBEKA BCE €II€ HOCUT
OTrpaHUYEHHBINA XapaKTep, OHAa TEM HE MEHEE MPEACTaBIsAET COOON BeChbMa KeJIaHHOE
JIOTIOJIHEHHUE K JIOBOJIBHO OTPAaHUYEHHOMY apCEHAy MEKyHapOIHBIX CPEACTB
obecrieueHHs COOTIOIEHISI HOPM MEKIYHApOIHOTO T'YMaHUTAPHOTO IpaBa CTOPOHAMHU
BOOPY’KEHHBIX KOHQJIMKTOB. JTO HAIJIJHO CBUJETEILCTBYET O TOM, UYTO KOHBEPIEHIIMSI
IIpaBa IIpaB 4€JIOBEKA U MEKyHAPOIHOTO T'YMAHUTAPHOTO IIpaBa SBISECTCA U IPAKTHYECKU

OCYIIECTBUMOIA, H HONE3HOI" .

29. Eme oxHoit obnacteto, Tae [1ITY u MI'TI nononHsroT apyr apyra, sisercs 6opbpoa
pOTHB MBITOK. Cily4au MBITOK MOTYT HMETh MECTO Kak B MUPHOE BPEMsl, TaK M B TIEPUOJT
BOOPYKEHHBIX KOHGIHUKTOB. CTpYKTYypHl, AelicTByronme B pamkax MI'TI, u MmexaHu3MbI 1o
IpaBaM 4YeJI0BEKa JO0JDKHBI COTJIaCOBBIBATH CBOM ACUCTBUS JUIsl 0OecrieueHHs] MAKCUMAJIbHO

3 PEKTUBHOM 3aIUTHI )KEPTB MBITOK. Y MeXayHapoaHOE T'yMaHUTApPHOE MPaBo, U MIPABO MpaB
YeNoBeKa KaXKI0€ IM0-CBOEMY CIIOCOOCTBOBAIM YCUIICHUIO OOPHOBI POTHB MBITOK. MBI
COIJIACHBI C MHEHHEM, UTO "HBIHEITHEE COCTOSIHUE MEXKIYHAPOIHOTO MIPpaBa CBUIETEIILCTBYET,
YTO MEXaHU3MbI TYMaHUTApHOTO IIpaBa M MpaBa MpaB YeJI0BeKa, €ClIM UX IPUMEHSITh BMECTE,
o0ecrieunBaeT NOJIHBIN HAOOP HOPM H MPOLEAYP, HEOOXOJUMBIX ISl IPEAOTBPAILCHNUS,
IOPUINYECKOro oopMIIeHHs U ipecedeHus nbIToK. CeronHs cnadble MecTa B OJTHOU cdepe

3a4aCTyI0 YIAAeTCsl BOCIIOJIHUTD, UCIIONb3YSl MHCTPYMEHTBI, IPUHALJIEKALIUE K JPYTOU C(bepe”m.
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IV. BpbiBoabl

30. MHcxons u3 BhILEU3IOKEHHBIX COOOpaXeHUH, HEOOXOJUMO PaCCMOTPETD CIENYIOIINE
BOIIPOCHI ¥ BAPUAHTEI.

31. C npunstuem B 1948 rogy BceoOmieit gexnapamuu mpaB 4yeIoBeKa JOCTOMHCTBO
YeJI0BEYECKOM JIMYHOCTH CTAHOBUTCS IJIaBHOM OTIIPABHOM TOYKOM MEKIyHApPOIHOMN MPaBOBOU
CHUCTEMBL. DTOT (DAaKT MPHUBET K CO3JAHUI0 MEXTyHAPOIHOIN CHCTEMBI 3aIIUTHI, 00eCIeunBaeMon
COOTBETCTBYIOIIMMU HOPMaMU U UHCTUTYTaMH. JTa cUCTeMa IPOJO0KAET pa3BUBAThC,
HECMOTPS Ha UJIC0JIOTUYECKUE MPOTUBOPEUNs, N30MPATEIbHOCTh U MOJIUTHU3ALINIO, KOTOPbIE
SIBIISTIOTCSI HEOTHEMJIEMOHN YaCThIO TIOJIMTUKU B 0OJIACTH NPaB YeJI0BEKa U TyMaHUTapHON
NOJUTUKHA. Takue HeraTWBHBIC (DaKTOPHI JOJDKHBI YPAaBHOBEIIMBATHCS aKTHBH3ALUEH POITU
JIOTOBOPHBIX OPTraHOB, CIIEUATIbHBIX MpoLenyp, IlogkoMuccuu no nNoompeHuo 1 3aliuTe Ipas
yenoBeka u HI1O, koTopble UMEIOT BO3MOXHOCTb BIMATH HA HOPMbI U CTaHAAPTHI B 00JaCTH
IpaB 4eJ0BeKa OOJIbIe, YeM B KaKOH-THO0 MHOM OTpaciy MEXITyHapOTHOTO paBa. JTH
3alMTHUKU TOP>KECTBEHHOTO O0eIIaHus "He TOMYCTUTh 3TOT0 BOPEAL" MOTYT U JIOJIKHBI
MOAAEPKATh YCUIMBAOULYIOCS TEHAECHIHIO JBYX 3TUX Tpaauiui, a umMenHo [11TY u MI'TI,
KOHBEPreHIUH, KoTopas Oblia Obl MpoilyMaHa TEXHUUECKHU, MT0JIE3HA Ha MPAKTUKE U PEAIbHO
ocyliecTBiUMa. B OonmbpIIMHCTBE city4aeB 00a CBOZa HOPM MPUMEHSIOTCS TTapaJIeTbHO, OHAKO B
HEKOTOPBIX CITYdasX MX MPHMEHEHHE MOKET HOCHTB IOMONHsIoNTHiT xapakrep' . Hammume aByx
B3aMMHO HOJAEPKUBAIOLINX APYT Apyra CBOAOB HOPM MOJKET JIMIIb YCUIUTh 3alUTY MpaB
YeJIOBEKa MPH JIIOOBIX 00CTOSATENBCTBAX - IIEITh, KOTOpYIo Tipodeccop xopmx Abu-Caad

o 12
cuMTaeT "BeNMYalIIIM 3aBOEBaHUEM TOCIEBOCHHOTO MEX/TyHAPOIHOTO MpaBa’ ~.

32. B oxuJaHUM JaJbHEHIINX UCCIEI0BaHUM, IOCBALIEHHBIX CPEACTBAM JTIOCTHKEHUS 3TON
IeJT, MO’KHO OBLJIO OBI B KaU€CTBE MEPBOTO IIara peKOMeH10BaTh KOMHCCHY TTOPYYUTh JTUIAM,
OTBEUAIOIIMM 32 BCE TEMATUYECKUE CIelMaIbHble poleaypsl Komuccuu, B mpenenax cBOMX
MaH/IaTOB 00palaTh BHUMaHUE Ha CUTYaIUH, CBI3aHHBIC C PEaIbHBIMU MJIH MOTEHIIUATEHBIMU
BOOPYKEHHBIMU KOH(DIMKTaMU, ¥ BKJIIOYATh COOTBETCTBYoIUE Boripockl MI'TI mpu
PacCMOTPEHHUH 3TUX CUTYalMH U OJrOTOBKE COOTBETCTBYIOIINX 10KIan0B. "ITo Tomy, Kak
OOCTOST J1eNa CeroHs, MpeICTaBIIsAeTCs )KU3HEHHO BaKHBIM MHOTOKPATHO UCIOJIB30BATh YKE
CYLIECTBYIOIINE MPOLEAYPHl. YUUTBIBAs, UTO CHEPBI, T1I€ C LENbIO 3aLTUTHI IPUMEHSIOTCS
IIPaBO MPAaB YEJIOBEKA U MEXKIYHAPOAHOE I'YMaHUTAPHOE IIPaBO, IEPECEKAOTCs, TAKOE
MHOT'OKPaTHOE UCIIOJIb30BAaHUE IIPEACTABIISICTCS BIIOJIHE BosmorkHbIM"". MosKeT TakKe
OKa3aTbCcs MOJIE3HBIM peKOMEH10BaTh KoMuccuu o0paTuThCs KO BCEM rocy1apcTBaM-uieHaM,
HAXOJAIIMMCS B COCTOSSHUM BOOPY>KEHHOTO KOH()JIMKTA, HAPABUTH MOCTOSIHHBIEC TIPUTJIAIICHUS
JM1IaM, UIMEIOLINM TEMAaTUYeCKHe MaH/IaThl, BHIIIOJIHHUB, TAKUM 00pa3oM, CBOE 0053aTEIILCTBO
"mpu M0OBIX 00CTOSITENBCTBAX COOTIONATE M 3aCTABIATH COONIIOAATh" YeTBEPTYIO JKEeHEeBCKYIO
KOHBEHIIAIO B COOTBETCTBUH ¢ 001el crarhbeil 1 JKeHEBCKUX KOHBEHIIHIA.
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33.  MOXHO TakXe MPeIOKUTH TOTOBOPHBIM OpraHaM Mo MpaBaM 4eJ0BeKa MOyMaTh O
BO3MOYXHOH 11€7IeCO00Pa3HOCTH 3allPalINBaTh y TOCYIaPCTB-WICHOB JIOTIOTHUTEIILHBIC JTOKIA IbI,
KOHKPETHO PacCMaTpPUBAIOIINE BOIIPOCHI IIPAB YeJIOBEKA KaK B CUTYAIHSIX, XapaKTEePU3YIOIIHXCS
BHYTPEHHEH HAIPSDKEHHOCTHIO, TaK M CUTYAIUSIX MEXYHAPOIHBIX BOOPY)KEHHBIX KOH(IUKTOB.
Bo Bcex cnyyasx cdepa mpuMeHEHHs JII000r0 MPaBO3aUTHOTO MEXaHU3Ma MTPH PACCMOTPEHUHN
BorpocoB MI'TI nomkHa OBITH OrpaHUYEHA TyMaHUTAPHBIM KOMIIOHEHTOM PacCMaTpUBAEMOTO
BOIIPOCA M HE BKJIFOYATh B c€0s KaKMe-TH00 MOJUTHYECKUE aCIIeKThl. Takoe METOI0IOTHIeCKOe
U IOPUCIUKIIMOHHOE OTpaHrueHue abCOIIOTHO HEOOXOAMMO, JIsl TOTO YTOOBI N30eXKaTh
nosmtusanuu MITIL

34. MoxeT TaKKe 0Ka3aTbCs MOJIE3HBIM PaCCMOTPETh BOIPOC O TOM, UTOOBI pEKOMEH10BATh
Komuccun npemioxuts rocyaapcTBaM-ydacTHUKaM yeTblpex JKeHeBckux koHBeHI 1949 rona
PEryJsipHO MPOBOJUTH TEMATUYECKUE COBEIIAHUS C LIETbI0 PACCMOTPEHUSI KOHKPETHBIX MPOOJIEM
o011ero xapaxkrepa, KOTOpbI€ BIMSIOT Ha IPUMEHEHHE 3TUX KOHBeHUUH. [lone3Hbim
MPEIEACHTOM B 3TOM IJIaHE MOKET CTaTh IpoBeneHHoe B 1998 roay B KeHese coBeranue
HKCTEPTOB MO PACCMOTPEHUIO KOHKPETHBIX MPOOJIEM, CBSA3aHHBIX C TPUMEHEHHEM YE€TBEPTOM
JKeneBckoi KOHBEHIIMH. DTO OBLIO TEMATHYECKOE COBEIIAHKUE, HA KOTOPOM HE
paccMaTpUBaINCh KaKHe-JIM0O KOHKPETHBIE CUTYallud, © UMEHHO B TAKOM KITIOYE B OyyIIeM
MOTJIM OBI POBOUTHCS MTOOOHBIE coBemanus. Ha Takue nmeproandecKue COBEIaHus
HKCIIEPTOB CJIEIYET MPUrJaIliaTh JIUII, OTBEYAIOLIUX 32 COOTBETCTBYIOIIHE CIIEUAIbHbBIE
IPOIIEyPhI, KaCAIOIIUECS MPaB YeJIOBEKa, C TEM YTOOBI OHM MOTJIH 0O0JIee TIOJTHO TTOHSTh
o0cyxkmaembie IPoOIEMbI U U3BJICUb /IS ce0s ITOJIb3Y M3 OOMEHA OIBITOM MEXKITy Pa3InIHBIMH
CTPYKTYpaMH M OpraHU3alUsIMH, 3aHUMAIOIMIIMUCS TYMaHUTaApHON JEATEIbHOCTHIO.

35.  Jns Toro, yToObl HaM B Komuccuu 1o npaBaM 4e0oBeKa JIy4dIle MOHATh CBA3H MEXAY
[ITY 1 MI'TI, Ob110 GBI MONE3HO PACCMOTPETH BOIIPOC O CO3JaHUU PabOYe IpyIIbI
[Monkomuccuu (BO3MOXKHO, B3aMEH CYIIECTBYIOLIEH paboueil rpynibl, KOTOpas BHIIOIHUIIA
BO3JI0’KEHHBIE HA HEE 3a/1a4l U BCKOPE MPEKPATUT CBOIO JEATENBHOCTD), KOTOpast
paccMatpuBaia Obl MHOIOAUCHUILUIMHAPHBIE BONIPOCHL, BhITeKatome u3 MI'TI B cBs3u ¢ ipaBoM
IpaB 4YeJI0BEKa, M BBICTyNasa Obl B Ka4yecTBE KOHCYJIbTaTUBHOTO OpraHa Juis akTUBU3ALMH C
ATOM LEJIbIO B3aUMOIOIOIHSIONIETO U CTPYKTYPHUPOBAHHOIO JUAJIOTA C TOCY1apCTBAMMU-
yreHamu, MKKK u HITO. B pacummpsiomniemMcs MeXIyHapOAHOM COOOIECTBE, JTUIICHHOM
3aKOHOAATEIBbHOU BJIACTH U CTOSIILEM IEPE] IK3UCTEHIIUAIBHBIMU BBI30BAMH, TAKUE

CTPYKTYpPHUPOBAHHBIE MEKIUCHUINIMHAPHBIE TUCKYCCUM BaKHBI KAK HUKOT A IPEXKIIE.

36. KoopauHauus ¥ B3aMMOJOIIOIHIEMOCTh I€HCTBUM, OCYIIECTBISEMBIX B paMKax
CHeUHATbHBIX TPOLEIYP, KACAIOIIMXCS MPaB YEJIOBEKa, B CBSA3H C BOOPYKEHHBIMHU KOH(IMKTaMU
u nearenbHocThI0 MKKK, MOKeT OBITh TOCTUTHYTa UMEHHO C TTIOMOIIIBIO TAKOTO



E/CN.4/Sub.2/2005/14
page 16

CTPYKTypUpOBaHHOTO auanora. st atoro e morpedyetcst MeHsATh MeToAbl paboTel MKKK.
Nmeercs momHas sICHOCTh B OTHOILIEHUH COOTBETCTBYIOIIMX MAaHJIaTOB Pa3IUYHbIX
JEHCTBYIOIUX JIUI M MEXKIYHapOoJHasi KOOPAWHALMS TYMaHUTAPHBIX aKLIUH, OCYIIECTBISEMBIX
10 PA3JIMYHBIM HATIPABJICHUSM, JIUIIb TIOBBICUT €€ A (deKTUBHOCTh. Kak oTmMeTui

r-uH Commarypa, obBimii npeacenarens MKKK, B ceoem oOpamiennu k 26-ii MexxayHapotHON
koH(pepenuu Kpacuoro Kpecra u Kpacuoro Ilonymecsinia 4 nekabps 1995 roaa, "pactymue
MacIITa0bl CTOSIILIEH TIEpe]] HAMM 3a/1a4il U yBEIMUEHUE YNCIIa YUPEXKIEHUN TpeOyIoT, KaKk
HUKOTJIa paHee, akTUBU3UPOBATh MPOLIECC KOHCYIbTAIIMM U COTPYTHUYECTBA MEXKIY
Pa3IMYHBIMU OPraHU3aLUAMHU, OCYIIECTBISIOIMMYU TYMaHUTAPHYIO 1€ATENbHOCTh. BHYTpH
neuxeHns Kpacnoro Kpecra u Kpacnoro [lomymecsina poss KoopinHaTOpa ryMaHUTapHBIX
oTepanuii B yCIOBUSIX BOOpYKeHHBIX KOH(MHKTOB urpaet MKKK. Koopauuupys nestensHOCTh
KaK MEKy y4aCTHUKaMU JABM)KEHHUS, TaK U C IPYTUMH MapTHEPaMU, pabOTaIOLUMU B 3TON
obnactu, MKKK ocy1iecTBisieT 3TOT IOCTOSHHBIHN Mpoliecc KOHCYJIbTAUil B TyXe OTKPBITOCTH,
B3aMMOJIOTIOJIHEHUS U COJIMIAPHOCTH, YBaXKask JOKHBIM 00pa3oM crenupuiecKie MoJIHOMOYHUs
KaXI0U CTPYKTYphI".

37. B otcyrctBue B cdepe aeiictBust MI'TI mOCTOSIHHO TEHCTBYIOIIETO OpraHa 1o
MOHMTOPUHTY Ba)KHYIO poJib B nHTepnpeTanuu HopM MI'TI MoryT urpats crienuanbHbIe
MEXIyHapOJHbIE YTOJOBHbIE CY/Ibl, a Takke MY C (B Oyayiem), paBHO Kak U
cooTBeTCcTBYoImMKE opranbl Opranuzanuu OobeauHeHHbIX Hanunii u naxe HeKoTopbie
HalMOHaJbHbIE Cy/1bl. Ha MeXayHapoIHOM ypOBHE HE CYLIECTBYET HUKAKUX CTPYKTYP,
KOTOpBIE MOTJIM ObI BOCIIOJIb30BAaThCS ATUMH BaKHBIMH pE3yJIbTaTaMu pabOThl CyAeOHBIX
opranoB. IloaTomMy OBLIO OBI ITOJIE3HO COCTABUTH MOJAOOPKY TAKUX CY/IEOHBIX MPEIEIEHTOB 1
MHTEPIPETUPYIOIINX PELICHUH B KaueCTBE BCIIOMOIaTeJIbHOTO0 UCTOUYHUKA "MSTKOTO pasa’,
NOTEHIMATHHOTO HHINKATOPa OYAYIIMX HOPM OOBIYHOTO TpaBa U MPAKTUIECKOTO HHCTPYMEHTA,
MIO3BOJISIFOIIIETO OMPEAEIIATh "MPUHITUITBI TYMaHHOCTH B TPeOOBaHUS OOIIECTBEHHOTO CO3HAHMUSA"".
Takol npouecc nocrynaresnbHoro pa3sutuss MI'TI MOKHO aKTUBU3UPOBATH IIyTEM CO3/1aHHUS B
cocrase [logkomuccuu npeanaraeMoi pabodeil rpymIibsl Mo MpaBaM 4eJ0BeKa B YCIOBUSIX
BOOPY’KEHHBIX KOH(MIMKTOB. DTO JIUILb OJUH IIPUMEpP TOT0, KAKUM 00pa3oM Takoil popym mMor
ObI BOCIIOJIHUTB HEJIOCTAIOMINE 3BeHbsl MexK Iy coobmiectBoM MI'TI u coobmectBom I1ITY, paBaO
KaK U 3al0JHUTH CYIIECTBYIOIIME OpelIr B CUCTEME 3aIlUThl IpaB. Takoil HOBBIN GopyM s
IIPOBEJCHUS KOHCYJIbTALMN U IMAJIOTa I0JKEH BBICTYyIaTh B POJIM SKCIIEPTHOI'O OPraHa,
KOTOPBIH MPOBOAMII OBl JIUIIb TEMAaTUYECKHE UCCIIeAOBAaHMS U yepe3 [10AKOMUCCHIO TOTOBHIT JIJIst
Komuccun npeioxkeHnst OTHOCUTENBHO IyTeN U CPEACTB YCUIIEHNS HHCTUTY HIUOHAIBHOM
B3aMMO/IOTIOJIHAEMOCTH MEX/Ty JIByMsI BaXXHBIMH CBOJIaMU HOPM U MHCTPYMEHTOB, B (hOKyce
KOTOPBIX HAXOJAUTCS YEJIOBEUECKOE JOCTOMHCTBO, HE YITyCKasl IPH 3TOM U3 BHUMaHMsI pa3Indus

MEXy HOpMaMH JABYX 3THX CBOJIOB M X OCOOCHHOCTH.
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Yacrb BTOpast
BBenenue

38. Bo BTOpOIi YacTH HACTOSILIETO JOKYMEHTA BHaUaje YTOUHSAETCS TEPMUHOJIOTHUS U YiKe
3aTEM pacCMaTPUBAETCS UCTOPUS U IPUPOJA ABYX IIPABOBBIX PEKUMOB. [lanee B JOKyMEHTe
paccMaTpUBAKOTCS BOIIPOCHI, KACAIOIIHUECS BO3MOKHOCTH OJHOBPEMEHHOT'O IPUMEHEHMS IBYX
ITUX CBOJIOB HOpPM. B KadecTBe OTIEIBHOTO, HO CBSI3aHHOI'O ¢ OCHOBHOM TEMOMW BOIIpOCa, B
JIOKyMEHTE PAaCCMaTPHUBAETCS BOIIPOC O TOM, B KAKOM CTEIIEHHU IIPABO IIPAB YEJIOBEKA IPUMEHUMO
3a mpejesilaMy HallMOHAIBHOM TEPPUTOPUH CTOPOHBI KOH(IHMKTA. M HaKoHeI, B HEM
ONPENEIAITCS KOHKPETHBIE BOIIPOCHI, KOTOPHIE MOTYT CO31aTh TPYAHOCTH.

TepmuHoJIOTUSA

39. Jlns onMcaHus HOPM, IPUMEHSEMBIX B IEPUOJ KOH(DIUKTOB, MHOT'1a UCTIOIB3YIOTCS TPU
pa3IUYHBIX TEPMHUHA: '"3aKOHBI BOIHBI", "TIPaBO BOOPYKEHHBIX KOH(PIUKTOB" U
"MEXIyHapOAHOE TyMaHUTapHOE npaBo"M. B nacrosmem paboueM JOKyMEHTE IJisi ONTUCAHUS
BCEX HOPM, KOHKPETHO IPUMEHUMBIX B YCIOBUAX KOH(IUKTOB, UCIONb3YETCS COKpAILlEHUE
I1BK (mpaBo Boopy>xeHHbIX KOHPIUKTOB)/MI'TI. DTH HOPMBI pEeryIupyIOT TO, YTO POUCXOIHUT
BO BpeMs KOH(IUKTOB. OHU CYIIECTBYIOT COBEPILIEHHO OTAEIBHO OT HOPM, KOTOpBIE
PeryIupyroT 3aKOHHOCTh IPUMEHEHHUSI BOOPYKEHHOM cuibl. B HacTosieM JOKyMEHTe 3TH
HOpPMBI BOOOIIIE HE paccMaTpuBatoTcs. Hopmbl, IprMeHUMBbIe BO BpeMsi KOH(IUKTOB,

IMPUMCHAIOTCA HC3aBUCHUMO OT 3aKOHHOCTU IIPUMCHCHU A BOOp}/)KCHHOI\/'I CHIJIBI.

40. B aT0i1 yacTH 0KJIa/1a pacCMaTPUBAETCS MIPABO MPaB YEJIOBEKA B OTIUYHE OT MpaB
yesioBeka B Oosee obmeM cmpicie. Kak TakoBoe OHO BKIIIOUAET U MIPaBO, yCTAHOBICHHOE
JIOTOBOpPaMH B 00JIACTH TIPAB YEJIOBEKA, U HOPMBI, YCTAHOBJICHHBIC B PE3yJIbTATE
(yHKIIMOHMPOBAHHUS YCTABHBIX MEXaHU3MOB. BOIbIIas 9acTh MEXaHU3MOB, KaK, HAIIPHMED,
CIIeLIMaIbHBIE TPOLIEAYPHI, AEUCTBYET B COOTBETCTBUMU C OUEHb KOHKPETHBIMU MaHzaTaMu' ",
onnako Manaatel Komuccuu u [logkomuccun chopmyarpoBaHbl BeCcbMa MIMPOKO. B HacTosiem
nokymeHte cokpanienue [1ITY Oyner ucmonp3oBaThes 171 0003HAUCHUS IIPaBa MpaB YeJI0BEKa B

COOTBCTCTBUH C TPHUBCACHHBIM BBIIIC OIIPCACICHUCM.
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I.  Hcropusi m npupoaa IIBK/MI'II u ITITY
A. Hcropusi npaBoBbIX Pe:KUMOB

41. Hcropus HOpM, PETYJIUPYIONIUX ITOBEACHHUE B MEPHO KOH(DINKTOB, CYIIICCTBCHHO
otamuaercs ot ITITY'C,

42. Drtaucropus [IBK/MI'TI cBUAETENBCTBYET O CICAYIOMIEM:
° qTo HaHHLIﬁ CBOA HOPM UMCCT OYCHb JABHCC MPOUCXOKIACHUC,

. 0 TOM, B KaKOM CTETEHU MOJIOKEHUS JJOTOBOPOB PETYJIMPYIOT MO KparHel Mepe
MEXIAyHapOAHbIe KOHPIHUKTHI;

o 00 OTHOCUTENBFHO HEe/laBHEM NMPU3HAHUU CYIIECTBOBAHMS BaXXHOTO KOpITyca

OOBIYHOTO TPaBa, OTHOCSILETOCs K HEMEXTyHaPOIHBIM KOH(DIMKTAM;

. 0 TOTOBHOCTH T'OCYAapCTB PacpOCTpaHUuTh IpuMeHeHue aorosopos [IBK/MITI, 3a
UCKJIFOUYEHHUEM I0JIOKEHHUH, KacarolluXcs CTaTyca KOMOAaTaHTOB, Ha
HEMEKIyHapOAHble KOHQIJIUKTBL, U

o 0 TOM, 4TO II0 KpaHE! Mepe 10 HEJABHETO0 BPEMEHM MPAKTUYECKH OTCYTCTBOBAI
MeXaHU3M O0ecTeYeHUs1 COOIIOICHHUS COOTBETCTBYIOIINX HOPM, €CIIH HE CUYUTATh

BHYTpEHHEE YTrOJIOBHOE IIPaBo.

43. Hauano HopMaM TOrO, UTO Ha MEXAyHapOAHOM YPOBHE NMPUHATO NOHUMATh nox I1IT4,
OBLIO MOJIOKEHO HA HAIMOHAIBHOM ypoBHe. VMHOTIa OHM OBLIM COCTaBHOW YaCThIO
TPaJUIIMOHHOTO HALIMOHAIBHOTO MpaBa, KaK B CiIydae MpUHIIMIA Xabeac KopIyc B AHIIINH, a
MHOT/a YaCThI0 KOHCTUTYLIMOHHBIX YJIOKEHUH, KaK B ciiyyae [[exnapanuu npas yesnoBeka u
rpaxzaanuHa Bo @pannuu. HecoMHEHHO, cCaMbIM BaJKHBIM 1IarOM B Pa3BUTHH MEKIYHAapPOIHOTO
[ITY crano BkItoueHHE mpaB yenoBeka B YcraB Opranmzanuu O0benuHeHHbIX Harwmii ¢
COOTBETCTBYIOIIMM ynoMuHaHueM Komuccnu 1o npaBam 4ejoBeKa, a TAKXKE IPUHATHE
BceoOmieii nexnapanuu npas yenoBeka. Haumnast ¢ 1945 rona Obu1 pazpaboTan KOMITIEKC
JIOTOBOPOB B 00J1aCTH MPaB 4eJIOBEKa, ICHCTBYIOLINX Ha PETUOHAIBHOM U MEKIYHAPOIHOM
ypoBHe. Komuccus o rnpasam 4eoBeKa Chirpajia BaKHEHIIYIO POJIb B CO3/IaHUU APYTUX

MCXAaHU3MOB, TaKHUX, KaK TCMAaTUYCCKUC U CTPAHOBLIC JOKIIAAYUKNA U pa60tme TpYyHIIBI.
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44. K namboiee xapakrepuabiM ueptam [1114, orimmyarormm ero ot [IBK/MITI, oTHOCSTCS:
. €ro OTHOCUTEIIbHAS MOJIOJIOCTh Ha MEXIYHAPOIHOM YPOBHE;

° CO3/IaHME MEXaHU3Ma JIJI1 MOHUTOPUHTA W/WUIH o0ecriedeHus1 COOITI0ICHNST HOPM
Hapsy ¢ pa3pabOTKOM MaTepHalIbHbIX HOPM; H

° CO3/IJaHME MEXAaHU3MOB, 00JIaIAIOIINX IOPUCTUKIIMEH Hal BCEMH TOCYIapCTBAMH -
yrenamu Opranuzanuu O0seanHeHHBIX Haruii, a He TOIbKO Hall TOCY1apCTBaMH,

KOTOpbIE paTU(QUIUPYIOT JOTOBOPHI.
B. Ilpupona npaBoBbIX pe:KUMOB

45. Ilpu TOM, YTO KOHEYHBIE LIeJIH 000X MPABOBBIX PEKUMOB B 3HAUNUTEIILHON CTETIEHU
OJU3KHU, IyTH, C TIOMOIIBIO KOTOPBIX TOCTUTAIOTCS 3T IIETTH B paMKaX 3THUX MIPABOBBIX PEXKHUMOB,
pazIUYarTCsS KOPEHHBIM 00pa3oM. Bpsia mu ObU10 ObI BO3MOXKHBIM OOBEIMHHUTD BA ITHX
KOpITyca HOPM; BIIPOYEM, 3TO OBUIO OBI M HeXKENATeNbHO, TAK KaK MPUBENIO ObI K yTpaTe
IIPEUMYIIECTB [IPAaBOBBIX PEKUMOB, KaXKIbIH U3 KOTOPBIX MPEHA3HAUYEH JUIsl JOCTUKEHUS CBOUX
KOHKpPETHBIX Lenel. [Ipu ToM 4To 06a 3THX pekrMa MPU3BaHbl HE IOMYCTUTh YPE3MEPHBIX
CMepTel, paH u paspylieHui, ornpaBHoi Toukoit [IBK/MI'TI sBisiercs mpaBo congata
IPUMEHATh CMEPTOHOCHYIO cnny”. OtnpasHoii sxe Toukoi I1ITY sBaseTcs 3anpenieHue
TPOM3BOJIBHOTO JHIICHHS KH3HH M 0053aTe/IbCTBO 3AIIMIIATD PABO HA KHU3HE' . PasmmunbIii
IIPAaBOBOM XapakTep ABYX ATHX PEKMMOB HAILIE] CBOE OTPAKEHUE B LIEJIOM PsAJIE BaXKHBIX

IOPUIUYICCKUX pa3J11/1q1/1171, KOTOPBIC JICTKO HC 3aMCTUTD.

46. IIIIY, B oTiinuMe OT YroJOBHOI'O IIPaBa, IBJISETCS IO CBOEH CyTH rpaxkaaHckuM. OHO
COCTOUT M3 00513aTEIBCTB FOCYIapPCTB, KOTOPHIE JOJKHBI PEAIN30BBIBATHCS Yepes3
KOHCTHTYIHIO, BHYTPEHHHE 3aKOHbI, HOPMATHBHBIC AKTbI, PAKTHKY U MEPbI OIHTHKHA .
B (oxyce HaxonATCs B3aMMOOTHOILIIECHUS MEXTY KEPTBOM M FOCYIapCTBOM, a HE JIMLIO,

BHUHOBHOC B HAPYUICHHUU.

47. Ha mexrocynapctBeHHOM ypoBHe cobmoaenue Hopm [IBK/MITI moxet ObITh
00ecreyeHo KaK BBIMOJIHEHHE 0053aTeNIbCTB B paMKaxX MEX/IyHApOAHOTO IPaXKAaHCKOTO MIpaBa,
Harpumep uepe3 MexxayHapoaHbli Cyzlzo. [TonoxeHus caMuX JOrOBOPOB, a TAKKE COIEpKAHUE
U NIPUPOJIa MaTEPHUAIBbHBIX HOPM SCHO CBUETENBCTBYIOT O TOM, YTO 00ECIIeYNBATh X
coOJTI0/IEHHE MPEoIaraeTcs TIaBHBIM 00pa3oM MOCPEICTBOM BHYTPEHHETO YTOJIOBHOTO IPaBa,
BHYTPEHHETO YTOJIOBHOTO ITpaBa TPETbUX IOCYAAPCTB U MEXKAYHAPOJHOTO YTOJIOBHOTO npaBaZI.
3nech B (hoKyce HaXOIUTCS He JKEePTBa, a HapyIlIEHUE U JIUL0, COBEPILIUBIIIEE €r0. YTOJOBHOE

IIPpaBO BKIIKOYACT KAK BOCHHOC, TaK U I'paKAaHCKOC YTI'OJIOBHOC IIPABO. N neno 31ech He B TOM,
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YTO OTCYTCTBYET MeXxaHu3M obecnieueHust codmoaenust Hopm [IBK/MI'TI. [leno ckopee B ToM,

4YTO NPUMCHACTCA OH HEAJOCTATOYHO 4YacCTO.

48. OcHoBomojararouas pasHuLla MeXay IT'pakIaHCKUM U YTOJIOBHBIM IIPOLIECCAMU OTPa’keHa
TaK)Xe B OOLIYHO IMPUMCHHUMBIX IPOLUCCCYAJIbHBIX HOPMAX M MpaBHUJIaX JOKA3bIBAHUA, a TAKKC B

6p€MCHI/I " CTaHAapTax JOKa3bIBaHUA.

49. TIlpenycmaTpuBas BO3SMOXKHOCTh TPpeOOBaTh BO3MEUICHHUS yIepOa Ha
MexrocynapctseHHOM ypoBHe, [IBK/MI'TI He copepikaT KOHKPETHBIX OJIOXKESHHH,
IpeayCMaTPUBAIOIINX BO3MOKHOCTh TIPEABSBICHUS TPEOOBAHUI YAaCTHBIMU JINLIAMH, OJTHAKO XKe
[NBK/MI'TI He comep>kKUT ¥ MOJI0KEHHIA, KOTOPHIE MPEIATCTBOBAIH OBl 3T0My22. BosmoxHoO,
OJIHA U3 TIPUYKH Bce 00JIee MUPOKOTO UCTIONb30BaHus mpeaycmarpuBaemoro [1ITH npasa
MHAMBHUIyaJIbHOTO OOpallleHus A NETULIMOHEPOB, IPEACTABIISIOIINX 5KajJ00bl B CBSI3U C
HapymeHneM HopMm [1ITY, koTopsie SBISIOTCS 0THOBpEMEHHO HapymieHuem HopMm [IBK/MITI,
3aKJII0YAETCsl B TOM, YTO OHU HE PACIOJaraloT KaKUMHU-TH00 3 (HEKTUBHBIMHU aJIbTEePHATHBHBIMU
CpEeACTBAMU BOCCTAHOBIJICHUS HAPYIIECHHBIX IIPaB, IPELyCMOTPEHHBIX [IBK/MTTI®. Dror
BONPOC HAIIEJT OTpakeHHe B YcTaBe MexIyHapOIHOr0 YrOMOBHOTO cyaa™!. OXHAKO ele He
SICHO, KaK 3TO OyneT paboTaTh Ha MPAKTHKE.

50. O4eBUAHO, YTO, XOTS JABA 3TUX MPABOBBIX PEKUMA MOTYT IPUHUMATh CYIIECTBEHHO
paznuyaromuecs: popMbl, OHU TPEAHA3HAYCHBI TSI PEIICHHS aHAIOTUYHOTO KPyTa BOIIPOCOB U
HOCST B3aUMOZOMIOJHSIOINI XapakTep. ITo ObuTO moaTBepkaeHo Komuccuei, kotopas B
cBoeit pesosrrorim 2005/63 3asBurIIa, 9TO "MPaBO MPaB YEITOBEKA U MEKYHAPOTHOE
TYMaHHUTapHOE MPaBO JONOJHSIOT U YKPEIUISIOT Apyr Apyra" U 4to "3amuTa, odecreunBaeMas
IIPaBOM IIpaB YE€JIOBEKa, MPOJOJIKAET JEHCTBOBATH B YCIOBUSAX BOOPYKEHHBIX KOH(DIUKTOB C
Y4ETOM TEX CIIy4aeB, KOTJ1a MEXTyHAPOIHOE TYMaHUTApHOE IPaBO IpPUMEHsETCs Kak lex
specialis", moTYepKHYB B IEPBOM ITyHKTE "...4TO MOBEACHHE, KOTOPOE HApyIIAeT
MEXYHApOJAHOE T'YMaHUTAPHOE MPABO... MOXKET TaKXke MPeICTaBIATh c000ii rpyboe
HapyuieHue npas yenoseka". [TosToMy npencraBnseTcss HEOOXOAUMBIM PACCMOTPETH BOIIPOC O
NPUMEHUMOCTH 00OMX MPABOBBIX PEKUMOB, C TEM YTOOBI ONPEACIIUTh, CYIIECTBYIOT JIU

00CTOSITENLCTBA, MPU KOTOPBIX MPUMEHUMBI 002 3TH CBOJIa HOPM.
II. IIpumenumocts IIITY u IIBK/MI'TI

51.  OtBeT Ha BONPOC O TOM, CYIIECTBYET JIU HE aKaJeMUYECKas, a PaKTUYECKasi B3aUMOCBS3b
MEXIy ByMs IMPABOBBIMHU PEXHUMaMU, 3aBUCUT OT OTBETOB Ha JiBa Ipyrux Bompoca. llepssiii
BOIIPOC COCTOUT B ToM, He uckitouarot i [T u [IBK/MI'TI apyr apyra. BTopoii, oTnenbHbIiH,

XOTS U CBSI3aHHBIHN C MEPBLIM BOIIPOC, - 3TO BOIIPOC O TOM, B KaKoM CTEIeHU rocyaapCcTBo
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JIOJIKHO COOJIIOAATh CBOM 00513aTeNbCTBA B OTHOILLIEHUH IIPaB YEJI0BEKa 3a IpeaesIaMu
HAI[MOHAJIbHOU TEPPUTOPUHU. DTOT BOINPOC OYJET paCCMOTPEH OTAEIBHO.

52. Hcropuuecku, 1o KpailHel Mepe B akaJIeMUYECKUX KpyTax, OTBET Ha MEPBBIA BOIPOC
BBI3BIBAJT pasHoriacus. B 70-¢ roabl ObUTO OMyOIMKOBAHO OOJBIIOE KOJIMYSCTBO HAYUIHOM
JaUTEpaTypsl o Janaomy Borpocy. [Ipusepxentst [IBK/MI'TI Obiti CKIIOHHBI yTBEP)KIATh, UTO
[ITY npumensiercst mumib B MupHOe BpeMs 1 uto [IBK/MI'TI sBnsieTcs e IMHCTBEHHBIM CBOIOM
HOPM, PHMEHUMBIX B IIEPHO KOHDIHKTOB>. Te 3Ke, KTO H3HAYAIbHO 3aHHMAJICS [PaBAMI
YyeJloBeKa, ObUIM CKJIOHHBI IoJ1aratk, 4to [11TH MoxeT npumMeHsIThCs npu J1I00bIX

. 2
06CTOSITENBCTBAX, XOTS U B HHO# (popme?®.

53.  DTOT BOIPOC NOSYYNI MOAJIMHHO NMPAKTUYECKYIO 3HAUUMOCTb TOTJ1a, KOTJa OpraHam 1o
IIpaBaM 4eJI0BeKa, 0COOEHHO TEM, KOTOPbIE 3aHUMAIOTCSl MHIMBUy aJIbHBIMH Kano0amu,
NPUIIOCH PACCMATPUBATH COOOIICHHS O HAPYIICHHUSIX, KOTOPBIE IPOU30IUIN B IIEPHOJ
KOH(JIMKTA ¥ KOTOPBIE HEMOCPEIICTBEHHO CBSI3aHBI C THM KOHPIMKTOM. BMmecTo Toro 4ro0s!
paccMaTpuBaTh JAHHBIN BOIIPOC B CBETE XPOHOJIOIMUECKOI0 Pa3BUTHS MPELEACHTHOTO MpaBa,
JTaBalTe MOCTPOUM aHAJIU3 HA MHCTUTYIIMOHAIbHON OCHOBE.

54. TeopeTnuecKr MbI BUIUM TPH BO3MOXKHOCTH: 1) mpuMeHuUMOcTh [IBK/MI'TI
ABTOMATHYECKH 03HAYAET, YTO OHO npumMensieTcs BMecTo I1I1Y; ii) nmpumenumocts [IBK/MI'TI
HUKAaK He BIUAET HA NIPUMEHUMOCTh U nipuMeHeHue 111TYH nnum, npoMexyTo4YHbI BapuaHT,

111) KaXKIbIF CBOJI HOPM OCTAETCs MPUMEHUMBIM U IPUMEHSETCS C YYETOM JPYroro CBOJia HOPM.

55. LentpanbHblil Bonpoc 3aech - npuMeHuMocTs [11TY B ycnoBusax konduukra. Tem He
MEHEee CJIeyeT IIOMHHUTB O TOM, 4TO y OpraHoB, npumMeHstommx [IBK/MITI, takux, kak
MexnyHapoaHbIi yrojoBHbIN TpuOyHan no OsiBiIei FOrocnasuu, MexnyHapoaHbIi
yronoBHbIi TpuOyHan 1 MKKK Takxke MOkeT BOZHUKAaTh HEOOXOIMMOCTh B PACCMOTPEHUHU
BOIIPOCA O COXPAHSIOLIECHCS TPUMEHUMOCTH [1ITY*’. B3auMOIOMOIHIEMOCTb HOCHT OGOFOIHBII
Xapakrep.

56. Hauwmnas ¢ 1968 rona, ¢ npunstueM [ 'enepanbHoit Accambrien pesomonmu 2444 (XXIII) o
IpaBax 4Yel0BeKa B EPUOJ BOOPYKEHHBIX KOHGIHUKTOB, ['eHepanbHas AccaMOiies B CBOMX
PE30IOHSIX, KACAIOUTUXCS BOOPYKEHHBIX KOH(QIMKTOB HEOJHOKPATHO UCTIOIh30BaIA
TEPMUHOJIOTHIO MTpaB yenoseka”. B mocnennue roxst Coser BesomacHoctn Bee varme TOBOPUT O
COOIOZICHUH B MIEPHOJ] KOH(IUKTOB, U MPAB YEIOBEKA, M MEXKAYHAPOJHOTO T'YMaHUTAPHOTO
npaBazg. DTO0 BMOJHE MOKHO CYMTATh CBUACTEIHLCTBOM IMOJIMTUYECKOTO MPU3HAHUS TOTO (paKTa,

YTO 00a MPAaBOBBIX PEKUMA MOTYT PUMEHSATHCS B OJHOM U TOH K€ CHTYyallUu.
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57.

MesxnyHaponnbiii Cyn ABaXklbl paccMaTpuBai 3TOT BOIIPOC: B IEPBbIH pas3 B

KOHC}/J'II)TB,TI/IBHOM 3aKJIIIOYCHUHU OTHOCUTCIIbHO 3aKOHHOCTHU YI'PO3bI AACPHBIM OPYXKHUEM HJIU €T0

HpI/IMeHeHI/ISI30 U, OTHOCUTCJIIBHO HEAABHO, B KOHcyHBTaTI/IBHOM 3aKJIFOYCHHUH OTHOCHUTCIBHO

MPABOBBIX MOCIEACTBUI CTPOUTENHCTBA CTEHBI HA OKKYITMPOBAHHOM MAIECTUHCKOM

1
Teppuropun'. Bo BropoMm 3axmrodennn Cy1 KOHKPETHO 0603HAUMIT PABOBBIC PEKHMBI,

IPUMEHHUMBIE B paccMaTpuBaeMoil cutyanuu. CyJ MOATBEpIWII, UTO JIe-I0pE MPUMEHSAETCS

yeTBepTas JKeHeBckas KOHBEHIMSA, a 3aTeM paccMOoTpen Bonpoc o npuMmenumoctu [11TY.

"B Gomnee obmmem mane CyJ CAATAET, 94TO 3aluTa, odecreunBacMasi KOHBEHITHSIME O
IpaBax YeJIOBEKa, HEe MPEKPAIIASTCsl BO BpeMsl BOOPYKEHHOT0 KOH(DITUKTA, 32
UCKITIOYCHUEM TOTO, YTO BBITCKACT M3 TIOJIOKEHUH 00 OTCTYIJICHHH TaKOTO Poja, KOTOPOe
CO[[ep)KI/ITCﬂ B CTAThC 4 MG)KIIYHaPOI[HOFO I1aKTa o Ian(I[aHCKHX U IOJINTUYCCKHUX npaBax.
Yro kacaeTcs B3aMMOCBS3H MEXKly MEXITYHAPOIHBIM I'YMAHUTAPHBIM IIPABOM U
CTaHJapTaMH B 00JIACTH TPaB YEIIOBEKA, TO CYIMIECTBYIOT TAKMM 00pa30M TPU BO3MOKHBIE
CI/ITyaHI/II/I: OOHU npaBa MOFYT 6I)ITI) UCKIIFOYUTCIBbHO BOHpOCﬂMI/I MC)KZIYHapOI[HOFO
IYMaHUTapHOTO NpaBa; APYyTrHe MOTYT ObITh UCKIIIOYUTENIBHO BOIIPOCAMHU CTaHAapPTOB B
00JacTH MpaB YeJIoBeKa; TPETbH MOTYT ObITh BOIIPOCAMHU, OXBAaThIBAEMBIMU 00EUMU
TUMH OTPACISIMU MEXKIYHAPOIHOTO MnpaBa. UToObI OTBETUTH HA IIOCTABICHHBIN IEpe]
HUM Borpoc, CyJ] 10JKeH NPUHATh BO BHUMAaHUE 00€ 3TH OTPACIU MEKYHAPOIHOTO
npaBa, a UMEHHO CTaHIapThl B 00J1aCTH TpaB YeIoBeKa U - Kak lex specialis -

2
MEKIYHAPOIHOE I'yMaHHTAPHOE IIPaBo'™ >,

OueBuaHO, uTO lex specialis mpumensiercs He BMecto [1ITY. D10 ckopee CBUAETENECTBYET

O TOM, 4TO OpFaHBI 10 npaBaM YCJIIOBCKA dOJI?KHBI I/IHTCpHpCTI/IPOBaTI) HOpMI)I B O6J'IaCTI/I HpaB
yenoBeka B ceere [IBK/MITI.

Me:xkayHapoaHble 10rOBOPHbIE OPraHbI

58.

MexayHapoaHbIM JOTOBOPHBIM OpPraHaM IPUXOIUIIOCh CAMUM PACCMAaTPUBATh JAHHBIN

Borpoc. OObeM JOKyMEHTa I03BOJISICT MPOAHAIM3UPOBATH UL KOMMeHTapuu Komurera o

npasam uenoBeka (KIIH) u Komutera 1o 5KOHOMHUYECKUM, COLIMATIBHBIM U KyJIBTYPHBIM IpaBaM

(KOCKII). Cnenyer, oqHaKo, OTMETUTH, YTO MPSMO WJIM KOCBEHHO PACCMOTPEHHUEM ITOTIO

33

BOIIpOCa MPUIIJIOCH 3aHUMATHCA U APYT'UM JOTOBOPHBIM OpraHam .

59.

ITpu noaroroBke 3roro 3akmoueHust Cyx nojaraics Ha Tekyuryro npaktuky KITY, tem

cambIM of00puB ee. Bzaumocssszp mexty [1ITY u [IBK/MI'TI yacto BO3HUKAeT B KOHTEKCTE

OTCTYIIJICHHUSA OT 00513aTENbCTB.
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60. B 2001 rony Komurer mmo npaBam denoBeka npuHs1 3amedanue odmiero mopsaka Ne 29
(2001) OTHOCHTENIEHO OTCTYILICHHUS OT 0OS3aTENIBCTB B CBS3U C YPE3BHYATHBIM TTOJIOKEHACM .
[Ipexne Bcero Komurer mo npaBam 4enoBeka 4e€TKO yKa3ai, 4To I1akT MoxkeT ObITh IPUMEHUM B
CHTYAIHUsX, KOT/Ia IPUMEHIMO TIPAaBO BOOPYKEHHBIX KOHGuKTOB . [lamee KoMuTeT pasbscHumI
CBOM TIOJTHOMOYHS B OTHOIIEHUH JPYTUX MPABOBBIX PEKUMOB, KOTOPBIE MOTYT IIPUMEHSATHCS

Hapsy ¢ TMaxTom™.

61. KomuTteT Takxke 0TMEUAET, YTO IPU PACCMOTPEHUH BOIIPOCA O HEOOXOJUMOCTH TOH MIIH
MHOM KOHKPETHOM Mepsbl, oTcTynaromen ot [1akra, MO)KHO IPUHUMATh BO BHUMAHKE IIPABO
BOOPYKEHHBIX KOH(IHUKTOB?'. DTO BCE %e He 0OBACHIET, KakuM oOpasoM Komurer Gy et
TOJIKOBATh TE€ WJIM UHbIE AEUCTBUS UM MEPBI, KOTOPBIE HE IPOTHUBOPEYAT IIPABY BOOPYKEHHBIX
KOH(JIMKTOB, HO, BECbMa BEPOSITHO, HAPYIIAIOT IIPaBO NpaB yesnoBeka. Haunbonee BaxxHbIMU
BOIPOCaMH B 3TOU CBSI3U SABJISIOTCS HE JIOMYCKAOIEe OTCTYIUICHUH 3anpeleHIe
IPOU3BOJIBHOTO JUILIEHUS KU3HU (CTaThsl 6) U MOTEHIMAJIBHO IOy CKAOIee OTCTYIUICHUS
3amnpeleHne MPou3BOIBLHOTO 3aepkanus (cTaths 9). UTo kacaeTcs mpaB 3aep>KaHHOTO JINIIA,
to KomureT nosnaraer, 4To OHM UTParOT )KU3HEHHO Ba)KHYIO POJib, B TOM YTO KacaeTcs
HEJIOIyCKAIOIIEro OTCTYIIJICHUH 3anpeTa MbITOK, )KECTOKOr0, 0ECUeI0BEYHOT0 UITH
YHIKAIOILEro JOCTOMHCTBO OOpallleHus WK Haka3aHus. B pesynbraTte aToro Komurer
paccMaTpuBaeT KOHKPETHBIE 3JIEMEHTHI CTaThU 9, KOTOpasi HOTEHLUAIBHO J0IyCKAeT
OTCTyIUICHHE, KaK (PAKTHUECKH HE TOMyCKAIONIAe OTCTYILICH T . B 3aMeuanuu 061ero

TOpSIAKA TIPUBOMTCS PHMEP TOTO, KAK PAGOTAET STOT MPHHIHIT .

62. 3ameuaHue 00IIEro MOpsAIKa CHO MpPeAyCMaTPUBAET IPUMEHEHNE IPaBa BOOPY KEHHBIX
KOH(JIMKTOB B JIByX LIEJSIX: JJI ONPEIENIEHUs TOr0, 3allPeIeHO JIU TOCYJapCTBY IPUHUMATh
OIIPENIEIEHHYIO MEPY, U AJIs OIpeesIeHHs] HeOOXOAUMOCTU MEPBI, KOTOPYIO FOCYy1apCTBO XOTENI0
OBI IPUHSTH B YPE3BBIYAITHOM TOIOKEHUH. B 000MX ciydasx pe3ysbTaToM SIBISIETCS
o0ecrieyeHre COOTBETCTBHUS HOpMaM IpaBa BOOPY>KEHHBIX KOHQIIMKTOB. B 3ameuanuu obuero
HOpsiZIKa yKa3bIBaeTcs, 4To KoMUTET 1Mo rmpaBaM 4eIoBeKa MOXKET pacCMaTpUBaTh JIIO0ObIE
CBEJICHUS O HAPYLICHUAX MPaB YEJIOBEKa B MPEJIeIax CBOCH IOPUCIUKIIUH TAXKE B YCIOBUAX
BOOPY’KEHHBIX KOH(IUKTOB. DTO HE OOBSICHSAET, B KAKOM 00beMe OH MOXET NpuOeraTh K MpaBy
BOOPY’KEHHBIX KOH(JIMKTOB JJIs1 HHTEPIIPETAH c(hepbl MPUMEHEHHUS TOTO UM UHOTO
CyOCTaHTHBHOTO 0053aTeNbCTBA; HAIPUMEp, s OIPEAETICHUS TOTO, YTO MPEACTABISAET cO00M
IPOM3BOJILHOE JIMIIeHUE Ku3HU. [Ipeamnonaraercs, 4To B COOTBETCTBUH ¢ KOHCYIIbTaTUBHBIM
3axmoyeHneM MexayHapoaHoro Cyna KITH nomxen npunumats Bo BHuManue [IBK/MI'TI mpu
OTIpeNIeIEHUH TOT0, OBLIO JIU MPOU3BOJIBHBIM JIMILIEHHE KU3HH B OOCTOSATEIILCTBAX, KOT/AA
npumeHnmo [IBK/MI'TI. DToT npuHIUN JOHKEH MPUMEHSATHCS 1aXe B YCIOBUAX
HEMEXKTyHApOIHBIX BOOPYKEHHBIX KOH(IIUKTOB.



E/CN.4/Sub.2/2005/14
page 24

63. KOCKII co Bceil 04eBUAHOCTBIO MOJIATAET, UTO FOCYJapCTBA HECYT OTBETCTBEHHOCTD 32
TaKyIo IMOJIMTHKY JlaKe B CUTyanusix, koraa npumeHumo [IBK/MI'TI, mockonbKy OH mbITajics
npu3Bath V3pamib K OTBETY 3a IOTHTHKY, TIPOBOANMYIO HA OKKYTTHPOBAHHBIX TEPPHTOPHSX .
Taxoke sicHo, uTo M3panis yTBepKIaeT, 4To B TeX Cirydasx, koraa npumenumo [IBK/MITL, ono
BbITeCHsET coOoit T1TTY.

CrneunuajbHble Me:KIYHAPOIHbIE TPOLEAYPbI

64. MHorue MaH/aThl UMEIOT OTHOIIEHHE K ITPo0IeMaM, BOZHUKAIOIIKUM B YCIOBUSX
KOH(JIMKTA, TAKUM, KaK MBITKH, Ka3HU 0€3 HaJIeXkKaIIero Cy1e0HOT0 pa30upaTenbCTBa,
IIPOU3BOJIbHBIC U BHECYICOHBIE KA3HU; IPOU3BOJIBHOE COJIEPKAHUE TI0]] CTPAXKEH;
nepeMeleHe UL BHYTPH CTpaHbl U Mcue3HOBeHUsA. CTpaHOBBIE MaHAaThl BKIIOYAIOT WK
BKItovyanu Adranucran, Upak, Cynan, Comanu, JInbepuro u [lanecTuHCKHE TEpPUTOPHH,
OKKynupoBaHHbIE ¢ 1967 roga. B nokiagax o KOH(QIUKTHBIX CUTYyalUsiX, TOATOTOBICHHBIX B
COOTBETCTBUU CO CTPAHOBBIMU MaHJaTaMH, U B pe3otonusix ['eHepanbHoii Accambien,
KacarolUXCsl 3TUX MaHJaTOB, OOBIYHO YIIOMHHAIOTCS U IIPaBo MIpaB YeJIoBeKa, U MPaBo
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BOOPYKCHHBIX KOH(i)J'II/IKTOB, IIpru4eM, Kak IpaBujio, B 10CTaTOYHO 06IIII/IX BBIPAKCHUAX

65. Yacro ObIBaeT, 4TO U, UMEIOIINE MAHJAT, MOTYT JIOJIOKUTH O MOCTYHBIIUX CBEICHUSIX
Y IIPEJICTABIICHHOM IIPAaBUTEIBLCTBOM OTBETE HA HUX, HO IIPU 3TOM HE MOTYT BBIHECTH KaKOe-
1100 CyXICHUE, TOCKOIBKY (hakThl ocapuBaroTcs. OIHAKO OJHA U3 CIICUAIBHBIX MPOIEAYP
OTIIMYAETCA B OTOM IUTaHe. XapaKTep MaHaaTa 110 3TOM IPOLEAype MPEAIIONAracT, 4YTo C €€
IIOMOIIBIO MOKHO CZEJIaTh BBIBOJIbI, IOCKOJIBKY CBEJICHUS O IIPEAIOIAraéMOM HapyIICHUH
KacaroTcs IPUMEHEHUS 3aKOHA, CYILIECTBOBAaHME KOTOPOT0 HE MOXKET OBITh OcriopeHo. Peub
uzaet o Paboueli rpymme 1o npou3BOJIbHBIM 331€PKAHUSIM.

66. B cBoem noxiaze 3a 2002 rox Pabouas rpymnmna copmynupoBaa odliiee MHEHHUE B
OTHOLICHNH COEPKAHMS 3aKmoueHHEX B ['yantanamo (cm. E/CN.4/2003/8)*2. B Hem
TOBOPUTCS, YTO CYLIECTBYIOT COMHEHMSI B OTHOLLIEHUH CTaTyca 3aKIF0UYEHHBIX, KOTOPBIA MOKET
OBITH OTpEETICH JHIIb CYA0M, KaK 3TO peayCcMaTpuBaeTcs B cTaThe 2 TpeThel JKeHeBCKoi
KOHBEHIIMH, a HE TIOCPEICTBOM PELIEHMs UCTIOIHUTENBHOIO opraHa. Jlpyrumu cioBamy,
Pabouas rpynmna cocnanace Ha [IBK/MI'TI. Ecnu cya pemur, 4to TO WM HHOE JIUIO HE UMEeT
npaBa Ha cTaTyc BoeHHoIuIeHHoro (BII), nannoe nuuo nepeliner nox 3amurty MIITTIIL, B
qactHocTH cratei 9 u 14*. PaGouas IpyIIa YeTKO 3asBWIIA, YTO OHA HE KOMIIETEHTHA
OIpEAEIIATh, UMEET JIU TOT WM MHOW 3aKJIFOUEHHBIN ITPaBO HA CTaTyC BOCHHOIUIEHHOTO.

B 3akiroueHnn He TOBOPUTCS, BO-IIEPBBIX, HU O TOM, UMEIOT JIM NosiokeHus [lakTa oTHOLIEHHE K
MHTEPIIpETalUU TpeTbel JKeHeBCKON KOHBEHIIMH (HAaIpUMeEp, O XapaKTEPUCTUKAX
"KOMIIETEHTHOT'O Cy1a" B COOTBETCTBUU CO CTaTheil 5 TpeThell JKeHeBCKOM KOHBEHIINN), HU O

TOM, JOJI?KHA JIX Pabouas rpynina UMCTb MaHJaT AJId obecrieueHust TOTO, YTOOBI COACPIKaHUC
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MOJI CTPaXkei COOTBETCTBOBAJIO HOpMaM KoHBEHIINH, B TOM cllydae, €CJId OHa MPUMEHSIETCS
BmecTto Ilakra.

67. Coemurennbie lItarer npucnam otser (E/CN.4/2003/8/Add.1)*. B mem cpasy xe
roBopurcs, 94to PaGoyas rpyrmia He IMeeT MaHAaTa Ha paCCMOTPEHUE BOIPOCOB MIPaBa BOWHBI.
B otBeTe He paccmaTpuBaeTcs BOpoc 0 BO3MOKHOM npumeHeHnu [11TY k 3akiiroueHHbIM,
KoTopsie He HaxoasTces o 3amuToi [IBK/MI'TI. Coenunennsbie LITaThl MPOCTO YTBEPKIAIOT,
gt0, X0Ts [IBK/MTI'TI 1 He 3amuiiaer 3akIF0UYeHHBIX, MIPUMEHIM HMEHHO 3TOT CBOJ HOPM, a

IIPaBO MPAB YEJIOBEKA 10 ITOU NPUYMHE HE IPUMEHUMO.

68. Tlo3anee PaGoueii rpyrmme npHILIIOCh pACCMOTPETH JEJIO YETHIPEX 3aKII0UYEHHBIX
I'yanTtanamo®. PaGouast rpymma yCTAHOBHMIIA, UTO HX COCPIKAHUE IO CTPAXKEH
OCYLIECTBIISIETCS B HapylleHne BeceMupHoi Aeknapaliiu npaB 4ejaoBeKa U cTaTbu 9 MIITTIIT*.
OT0 npeAnonaraeT, YTo 3aKII0UYEHHbIE, KOTOPbIE HE HAXOASTCS MO/ 3alllUTON TpeThel
KeneBckoi KOHBEHIMH, OYyIyT 3alllMIIAThCS IPAaBOM IIPaB YEJIOBEKA.

69. B aT0li cBA3M npeAcTaBiseTcs, 4To, XoTs ABa rocyaapcrsa (M3pawuns u CoenvHeHHbIE
[IITaTel AMEpHKH) MOJIATAIOT, YTO B TE€X CIy4asix, KOI/la IPUMEHUMO IIPaBO BOOPYKEHHBIX
KOH(JIMKTOB, [IPaBo IpaB yeJoBeKa He npumensercs, MexnyHapoanbiii Cy 1, MeXTyHapOIHbIE
JIOTOBOPHBIE OpTaHbl U CTIEHHATbHbIE MEX/TyHAPOIHbIE MPOLIETYPbl HE CUMTAIOT, YTO 3TO
B3aMMOUCKJIIOYAIOIINE PEXKUMBI. B Tex ciyuasx, Korja NpuMeHUMO IIPaBO BOOPYKEHHBIX
KOH(JIMKTOB, ITPaBo MpaB YeJIOBEKa TAK)KE MOXKET IPUMEHATHCS, 0COOEHHO, KOTla YaCTHbIE
JMIAa HE TOJTyYaroT 3alUThl, IPEyCMaTPUBAEMON B IOCIEAHEM U3 YIOMSIHYTBIX CBOJIOB HOPM.
BonbMHCTBO rocyAapcTB, €CIU CYIUTh 110 X OTBETaM JOTOBOPHBIM OpraHaM U CIeUaIbHBIM
IpolieypaM, HEMOCPEACTBEHHO HE 3aHMMAIOT TAKYIO B3aMMOMCKIIIOYAOLLY O ITO3ULIHIO,
ocTaBJIsis 32 cOOOM MpHU 3TOM MpaBa OCIOPUTH BO3MOKHOCTh IpuMeHeHus [1ITY B KoHKpeTHBIX

CUTyalusiIx.

70. IlpencraBnsercsi HEOOXOIUMBIM PaCCMOTPETH BOIPOC O TOM, MOTYT Jii M3panib u
Coenunennsle 1lITatel AMepuKkH onupaThCs Ha MPUHIUI ITOCIEI0BATENBHOIO OTKa3a sl TOTO,
YTOOBI YTBEPXKaTh, YTO MO KpaiHeil Mepe, o ux MHeHu1o, npuMeHnMocTb [IBK/MI'TI
uckioyaer npuMeHuMocts IIITY. IlepBast Ci10:KHOCTB 3aKIIFOYAETCA B ONPEACICHUH TOTO,
MOYKET JIM 3TOT NMPUHIHUI IpuMeHsThes B oonactu [IITY. CymiecTByroT apyrue npuMepsl, Koraa
IPUMEHUMOCTb OOBIYHON HOPMBI MEXTyHApOTHOTO IIpaBa MOXKET ObITh U3MEHEHA, KOTJa peyb
WJIET O JOTOBOPAaX T'yMaHHTAapHOro xapakTepa’ . ITo CyTH HMEIOTCS Cephe3HbIe COMHEHHS B
OTHOLIEHHH TOTO, HACKOIBKO OHH MOCIEI0BATEIBHBI B CBoeM oTKaze™. Hu W3pamis, Hi
Coenunennsle 1lITaTel He nenany HUKaKUX KOHKPETHBIX OTOBOPOK M 3asIBICHUN, UCKITFOYAIOIINX
BO3MOXHOCTH npuMeneHust [1ITY B Tex cimyyasx, koraa npumensiercs [IBK/MITTI. MosxHo 65110
OBl 0KHMJIATh HE TOJIBKO OTOBOPOK MPH paTH(PUKALINU, HO U BO3PAKEHUN Ha 3aMe4YaHUs O0IIero
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HopsiJKa, KOTOPbIE MPSAMO WJIK KOCBEHHO KacaroTCsl 3TOr0 BOIpoca. IDTO B MEPBYIO OUEPEb
otHocuTcs K CoennnenHbiM LllTatam AMepuku, KOTOpbIE TOABEPIIM KPUTHKE 3aMEUaHKe
oOuiero nopsiaka Ne 24, HO HE MPEACTaBUIN HUKAKUX KOMMEHTAPUEB B OTHOIIEHNUU 3aMEYaHHUM
obuiero nopsiaka Ne 29 u 31. Kpome Toro, UHCTpYKIIMU BOOPY>KEHHBIM CHUJIaM TOCYJapCTBa,
KOTOpBIE COJIepKaT CChUIKK Ha npuMeHeHue 1114, Bpsn i cornacyrorcs ¢ mociae10BaTeIbHbIM
oTka3oM. Jlaxke eciy mosararb, 4To JaHHas JOKTpUHA MPUMEHUMA, OHA HE Oy1eT IPUMEHSATHCS
K TeM nonoxkenusm [1I1TY, koTopbie mproOpenu ctaTyc ius cogens.

PernonanbHble 10rOBOPHbIE OPraHbl

71.  OOBeM HACTOSAIIETO JOKYMEHTA MO3BOJISIET PACCMOTPETh, M TO BeCbMa 0€rJio, pelieHus,
PUHATHIC JBYMS PETHOHAIBHBIME OpraHaMu” . MeKaMepHKaHCKasi KOMUCCHS IO [IPaBaM
yesoBeKa 1 MexxamMepuKaHCKH Cy/Jl IO MpaBaM YesioBeKa 00J1a1aloT IOPUCAUKITUEH B
COOTBETCTBHH ¢ AMEPHKAHCKOH KOHBEHIIHEit 0 mpaBax denoBeka . Kpome Toro,
MeskaMepuKkaHCKasi KOMHCCHS 00JaaeT IOPUCAUKIIMEN B COOTBETCTBUU C Y CTABOM
Opranuzanuu amepukadackux rocyaapets (OAI) u AMepukaHCKON Jekiapalueit o mpaBax
qenoBeKa’ . KOMHCCHS TOATOTOBHIIA CTPAHOBBIC TOK/IAIbI, MHOTHE U3 KOTOPBIX TIOCBSIICHBI
KOH(IUKTHBIM cutyanusaM. CyJ1 TOATOTOBHII 1Ba KOHCYJIbTATUBHBIX 3aKJIIOUCHUS B OTHOIIICHUHN
KOH(IMKTHBIX CHTYAIHii . B 5TOM KOHTEKCTE MOXHO Ha3BaTh TPH HAHOOJIEE BAKHBIX €A,
PACCMOTPEHHBIX B COOTBETCTBHE ¢ KoHBeHIMeH: deno Abenna™, deno Jac Hanvmepac™ u deno
Bamaka Benackeca™. MexxamepukaHCcKasi KOMUCCUS HEJABYCMBICIIEHHO MPOSIBUIIA TOTOBHOCTD
npuMeHsTh puMeHuMbie HopMbl [IBK/MITTI. Cyn mocTaHOBHMII, 9TO COOTBETCTBYIOIINE
noJyioxkeHus1 JKeHeBCKUX KOHBEHIIUM MOTYT OBITh MPUHATHI BO BHUMAHUE NPU UHTEPIPETALINH
AMepuKaHCKON KOHBEHINH, oqHako Komuccust u Cyn MOTYT yCTaHOBUTH JIMIIIb HAPYIICHHUE
IIITY, 5O HE [IBK/MTIIT®. 3T0, MO-BUIAUMOMY, CBUACTEILCTBYET O ToM, uTo [IBK/MI'TI Gyner
OCHOBOH JIJIsl aHaJIM3a MpeycMOoTpeHHOro KoHnBeHImel npasa, a He MpocTo OyaeT
UCIIOJIB30BAThCA JUIs IIOATBEPKACHUS aHanu3a Ha ocHose [11TY.

72. Ilpexnemy coctaBy EBpomnelickoii KOMUCCHH, @ TAKXKE NPEKHEMY U HBIHEIIIHEMY COCTaBY
EBponeiickoro cynaa no npasam uenoseka (ECITY) npuxonunocsk paccMaTpuBaTh COOOIIEHUS O
HapylIeHUAX EBpONeicKoi KOHBEHIIMM O IIPaBax 4eI0BEKA BO BPEMsI MEKyHAPOJHOTO
BOOPYKEHHOTO KOH(IUKTA", BO BpeMs BEChMa HAIPSKESHHOTO HEMEKLYHAPOIHOTO
BOOPYKEHHOTO KOH(IUKTA ® ¥ B YCIOBHSX, MOKHO OBLIIO, 110 KpaitHeil Mepe, MPeroIoKuTh O
TOM, YTO JOJDKHA MIPUMEHSThCS 001ast cTaThst 3 JKeHeBCKUX KOHBGHHHﬁsg. Kpowme Toro, B
HACTOsILIEEe BPEMs CyJl paCCMaTPUBAET JI€JIa, CBA3aHHBIC C ONIEPALUsIMH I10 TIOAEPKAHUIO MUPA.
Cyn Huxoraa He cepiiaincst Ha npuMeHuMocTs [IBK/MITTI. Muorna cya 3asBisi, 9To eMy
M3BECTHA CUTyalus, Ipyu KoTopoil KoHBeHINs MPUMEHSETCs, HO JIeNIajl 3TO B KOHTEKCTE
[IPUMEHEHUS ITY®. Tewm ue menee B HEKOTOPBIX CIIy4asX MPEICTABIAETCS BOZMOXKHBIM

0GHAPYKUTH MOHMMAHUE TOTO, KAKOTO POJIa AHATH3 IPOBOIMICS 61 B pamkax TIBK/MITTI®.
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Ectb onpenenennas npuunHa, cnenududeckas it EBponeiickoil KOHBEHIHH, TI0 KOTOPOii
niosioskeHust [IBK/MI'TI HeoOxoquMo MpUHUMATE BO BHUMaHUE. [[€J10 B TOM, YTO ITOJIOXKCHHSI,
KACAOUIMECS] HE3aKOHHOTO JINIIEHUS KU3HU M HE3aKOHHOTO COJIEpKAHUS IO/ CTpaXKeH,
chopmynupoBaHbl HE Tak, Kak B ctathsix 6 1 9 MIIT'TIIT. B EKIIY BxitoueH rcuepnbIBaromui
nepeyeHb €IMHCTBEHHBIX OCHOBAHUMH, JIUIIb [10 KOTOPBIM MOYKHO MPUOEraTh K MOTEHIIHAIBHO
CMEPTOHOCHOM CHUJIE, U OCHOBaHUH, IO KOTOPBIM MOXHO COAEPKATh JIULO NOJ cTpaxken. [Ipu
Takux o0cTosTeNbcTBaX HenpusHaHue npuMeHnMmocTr [IBK/MITI o kpaitne mepe B Tex
CllydasiX, KOTrJja rocyJapCcTBO He 3asBUJIO 00 OTCTYIUIEHUHU OT CBOMX 0053aTEIbCTB, 1aeT
HEJIeTIBIC Pe3yIbTaThl .

73. Jlo cux mop B HaIIeM aHaJIu3e Mbl HCXOAIH 13 Toro, uro [IBK/MI'TI npumenumo. XoTs
BO MHOT'MX CUTYallUsIX OYEBUIHO U TO, YTO OHO IPUMEHHUMO, U TO, KAKME UMEHHO pa3Jieibl €ro
IPUMEHUMBI, 1EJI0 HE BCerja 0OCTOMT UMEHHO Tak. B 3aBUCMMOCTH OT TOTrO, MPEICTaBISET
cuTyauus co00i MeKIyHapOJHbIH BOOPYKEHHBIM KOH(IUKT, HANIPSKEHHbII
HEMEXTyHApOIHBIA KOH(DIUKT MM BOOPYKEHHBIH KOH(PIIMKT HEMEXTyHAPOIHOTO XapaKTepa,
MIPUMEHSIOTCS Pa3JINYHbIC HOpMBI63. Ycranosnenue npumenumoct [IBK/MI'K conpspkeHo ¢
JBYMS PAa3JIMYHBIMU KaTeropusiMu npodsiem. IlepBast kaTeropus - B OCHOBHOM ITOJIMTHYECKASI.
Oco0eHHO Korzia pedb UAET O BHYTPEHHEM KOH(IIUKTE, FOCYJapCTBa 3a4aCTyI0 HE JKEJIAIOT
pU3HaBaTh NPUMEHUMOCTD 0011el cTathu 3 JKeHeBCKUX KOHBEHIMI. 3ameuaHue oOIIero
nopsiaka Ne 29 naet ocHoBaHus mosarath, uro KITU sta npoGnema u3sectHa®.

74. BTopas TpyAHOCTb HOCUT OoJiee MPHUHIMIHAIBHBINA XapakTep. MOTyT CyIIecTBOBATh
IOPUINYECKHE OCHOBAHUS JIJIsl TOTO, YTOOBI ocioputh mpumennMocts [IBK/MI'TI. C
HanOOJIbIIIEH BEPOSITHOCTHIO OHA MOTYT BOSHHKHYTh Ha MHHUMAJIBHOM ITOPOTE PUMEHUMOCTH
oOmeli ctaThu 3 ¥ HAa IMHUH, PA3JCISIIONIEeH TPUMEHUMOCTh 3TOU CTaThU U JlOTIOTHUTEIBHOTO
npotokona Il k KeneBckuM konBeHusAM. CyIIECTBYIOT U JPYyTHe CUTYalLlUHU, TJ€ MOTYT
BO3HHMKATh TPYAHOCTH, KaK, HAIIPUMEP, IPU OIPEIeIEHUN MOMEHTA, KOT1a KOH(DIIUKT B

AdraHucTaHe neperen u3 paspsaa MeXIyHAPOIHOIO B HEMEK Ly HApOAHBIIT® .

75. He cyuiecTByeT HUKAKOro opraHa, KOTOPBIN onpenessil Obl XxapakTep KOH(IUKTA U
npumeHumoctb [IBK/MI'TI Bo Bpemst 60eBbIX JeiicTBUil. XOTs, KaK MPaBUIIO, Ui JOTOBOPHOTO
OpraHa Wiy JUIs CIelMaIbHOM npoueaypsl ObiBaeT sicHo, npuMenumo i [IBK/MI'TI u nomxuo
JM OHO TIPUMEHATHCS B KauecTBe lex specialis, MOTyT OBbITh CUTYyalluu, T/1€ ONIPEIEIUTh 3TO
Oynet 6oJiee CI0XKHO.

76. IlpeueneHTHoe MpaBO HATJISAHO CBUAETEIBLCTBYIOT O TOM, YTO

° [ITY ¢ yyeToM BO3MOXKHBIX OTCTYIUIEHUH OCTAETCS IPUMEHUMBIM B CUTYaLIUsX,
korna npumenumo [IBK/MITI;



E/CN.4/Sub.2/2005/14

page 28

o B YCJIOBUSIX KOH(IIMKTA, OCOOCHHO B CUTYalUsIX, BOSHUKAIOIIUX Ha 1oJie 604,
OpraHam I1o IpaBaMm 4eJloBeKa cielyeT HHTepnpeTuposats HopMbl [11TY B cete
[IBK/MI'TI B kauecTBe lex specialis;

o CJI0)KHOCTH, CKOpEE BCEro, BOZHUKHYT B TOM clIy4ae, €ClId OpraH 1o rnpaBam
yenoseka He mpumeT [IBK/MI'TI Bo BHUMaHuE;

o MPECTABISAETCS MAIIOBEPOSITHBIM, YTO MIPHHIIUI ITOCIIEA0BATEILHOTO OTKA3a
SBJISICTCA MPUMEHUMBIM KakK B IPUHIIMIIE, TaK U 10 (PakTy; u

o JMLIA, TPEICTaBIISAIONIIE TOTOBOPHBIE OPraHbl U COOTBETCTBYIOIIHUE CIIEIIHATbHBIE

MPOIEAYPHI, JOJDKHBI JTUOO MIPOUTH CIICIHATBHYIO IMOATOTOBKY B 00JIaCTH
[IBK/MITI, ecnu, Mo ux MHEHHIO, TAKUE 3HAHUS UM HEOOXOAMMBI, TUOO 3apyIUTHCS
MOJICPKKOM IKCIIEPTOB B 00J1aCTH TIBK/MIT1%.

77. B cBs3u ¢ omHoBpeMeHnHo# npuMeHuMocThio [IBK/MI'TI B mpunIume HeT ocHOBaHUI
MIPOBOJIUTH PA3IUYMS MEXTY BHYTPEHHUMHU U MEXIYHapOIHBIMU KOH(MKTamMu. Bompoc B ToMm,
3amensieT npumeHuMocTh [IBK/MI'TI npumenumocts [T nnu vet. [logaBnstomiee
OOJIBIITUHCTBO CBUJIETEIHCTB TOBOPUT B TIOJIB3Yy TOTO, YTO HE 3aMeHseT. OMHAKO pa3inyne
MEXIy MEXTyHapOIHBIM M HEMEKTYHAPOIHBIM KOH(MINKTAMH MOKET OBITh PE3yJITaTOM
OTBETA Ha clIeayIomuid Bonpoc. Ecim Obl 1e710 00CTOSIIO TaK, YTO TOCYAApCTBO OBLIO OB
00s13aHO COOTI0IaTh 00s13aTENHCTBA B 00JIACTH MTPAB YEJIOBEKA JIMIID B Mpe/ieiaxX HallMOHATbLHON
tepputopuu, To [IBK/MI'TI u I1ITY moriu 661 0IHOBPEMEHHO OBITH TPUMEHUMBI JIUIIb B
YCIIOBHSIX, BO-TIEPBBIX, BHYTPEHHUX KOH(JIMKTOB, ¥, BO-BTOPBIX, B CBS3H C JICUCTBUSIMU B
npejenax HallMOHAIBHOW TEPPUTOPHH B TIEPHO]] MEXKAYHAPOTHOTO BOOPYKEHHOTO KOH(IIUKTA.

III. JxcreppuropnanbHas npumMenumocts Y

78. Bo mHorux ciyvasx Bo3moxkHocTb "nepecedenus” [11TH u [IBK/MI'TI Bo3HuKaeT B
CUTYaLUsAX, KOr/1a KOHMIUKT IPOUCXOAUT HA HAIIMOHAIBHON TeppuTopuu. Bompoc 06
sKkcTeppuTopraibHON puMensiemocTtu [1I1TY He Bo3HukaeTr. OHAKO CYIIECTBYIOT U APYTrUe
CJIy4au, KOT/1a BOOPYKEHHBIE CHIIBI KaKOT0-JIM00 rocynapcTsa kool HapymaroT [111Y 3a
npeenaMyu HallMOHAIbHOU TeppuTopuu. OHU MOTYT y4acTBOBATh B MEXIyHAPOJIHOM HIIN
HEMEXTyHApOJIHOM KOH(IIUKTE, MPUCYTCTBYSI B paMKax OIMEpaluy Mo MOAJIEP:KaHuI0 MUpa WU
K€ MPUCYTCTBYS Ha MOCTOSIHHOM WJIM BPEMEHHON OCHOBE C COTJIacHs MPUHUMAIOLIETO
rocyaapcTa. Jpyrumu cioBaMu, BOIIPOC 00 SKCTeppuTOpruanbHoi npumeHumoctu [TTTY
BKJIIOYAET, IOMUMO MPOYETo, KOHPIUKTHBIE cuTyaruu. OH a)xe He OrpaHUYUBAETCS
BOOPY’KEHHBIMU CHJIaMH. J[pyrue rocy1apcTBeHHbIE areHThl, B YaCTHOCTU AUIIIOMATHYECKUN
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IIEPCOHAJI, MOTYT OCYLIECTBJIATH 32 MPEACIIAMU HALMOHAIIBHON TEPPUTOPHUH IEHCTBHS, KOTOPBIE
AKOOBI sABIsAtOTCA Hapymenuem [111Y.

79. Te, kTo ocniapuBatoT npuMeHuMocTsb [111Y 3a npeaenaMu HalMOHANBHON TEPPUTOPHH,
BBIJIBUTAIOT TPU CAMOCTOSTEIBHBIX apryMeHTa. IlepBblil 3akirodaercs B ToM, yto [11TYH
IIPEAHA3HAYEHO JINIIb I IPUMEHEHHS] B OTHOLIEHUSAX MEXIY TOCyAapCTBOM U €ro
rpaxganaMn®’ . VS3BHMOCTB 3TOrO apryMEHTa 3aK/TF0YAeTCs B TOM, YTO COBEPIICHHO SCHO, UTO
WHOCTPAHIIBI, HAXOAIIMECS HA HAMOHAIBHOW TEPPUTOPUH, HAXOIATCSA MO 3aLUTON Iy ®,
[lanee BbICKa3bIBAETCSI MHEHHUE, YTO B MEXAYHAPOIHOM IIPaBe MPEAYCMOTPEHBI IPYTUe Iy TH
3aIIUTHl HHOCTPAHHBIX IPA/IAH OT SKCTEPPUTOPHATBHBIX IeiicTBII Tocymapera®. OHako,
eciu I1I1TY nmpumeHsieTcs B OTHOLIEHMU MHOCTPAHLIEB, HAXOMSIINUXCS B IIPEJEIax HalMOHAIbHOU
TEPPUTOPHUH, STO O3HAYAET, YTO TOT (PAKT, YTO OHU SIBIIAIOTCS MHOCTPAHIIAMHU caM TIo cede
OTHIO/b HE SABIISICTCA IMOBOJAOM JUIS JIMIIECHUS UX 3amuThl cpeacrtsamu [1ITH. Hexoropeie
MOJIaraloT, YTO 0COOBIN KOHTEKCT, B KOTopoM npumensiercs 1114, onpenensiercs xapakrepom
KOHTPOJISA, OCYILIECTBIIIEMOIO F'OCYJapCTBOM Ha CBOEM TEPPUTOPHH, a TAaK)KE KOHTPOJISA HAJl
YaCTHBIMU JINLIAMU U HAaceJeHHEM B 1ieJoM. O/IHaKo, €Clii OHO OCYIIECTBIISET TaKOU Ke NN
IIOXO0KUHI KOHTPOJIb 32 MPEAEIaMHU HALMOHAJIBHON TEPPUTOPHH, TO B ITOM CIIydae HET HUKaKUX

IIPUYHH IPOBOJANTH PA3JIMYMs Ha TAKOH OCHOBE.

80. Bropoii apryMeHT KacaeTcs MOCIeACTBUI TOTO (PaKTa, 4TO rOCyIapCcTBA HE OTCTYTIAIH OT
HopM [IITY, ocymiecTBisAs BOCHHBIE ONEpalliH 3a IPEAEIaMu CBOEH TeppI/ITOpI/II/I70. 3T0 AKOOBI
CBUJICTEJILCTBYET O TOM, YTO TOCYAapCTBA HE MPEIO0JIaraoT, 4YTo ux ods3arenbcera mo [TTH
JIOJKHBI BBIIOJHATHCA 3a IpeieaMy HallMOHAIBHON TeppuTtopuu. [IpoTus sTOoro aprymenra
€CTh JIBa BO3pakeHUs. Bo-NepBbIX, TOT (aKT, YTO OHU HE OTCTYIAIH OT 00S13aTENIbCTB, HE
03HAYaET, YTO OT HUX HE TpeOyeTCs CAenaTh 3TO, €CIM OHU XOTENIU Obl MOJTYUYUTh BHITOY.

B ToM equHCTBEHHOM J1€€, KOTJa JaHHBIM BOIPOC BOSHUK HEMOCPEACTBEHHO, EBponeiickas
KOMHCCHS TI0 TIpaBaM 4yesIoBeKa yCTaHOBWIIA, uTo KoHBeHIMs OblU1a MpUMEHUMA 3a MpeieaMu
HAIlMOHAJIbHOW TEPPUTOPUH U UTO IPUMEHSIIOTCS BCE MOJIOKEHMS 3T0M KOHBEHIINN, TOCKOIBKY
rOCYapCTBO HE CIENAN0 HUKAKHX H3bATHH . BO-BTOPBIX, FOCY[apCTBA B LEIOM HE BO3PAKAIH
IPOTHUB HKCTEPPUTOPHAIIEHOTO IPUMEHEHHS BHE BOGHHOH c(ephl, HAIPUMEp, B CIIydae
JEUCTBUN TUIIJIOMAaTUYECKOr0 IIEPCOHAa WIH 3aACpKaHUs JIUL C TOCYNapCTBEHHBIMU

ar eHTaMI/I72.

81. Tperuit apryMeHT KacaeTcsl He 00IIEro MPUHIIUIIA IPUMEHUMOCTH, @ OOCTOSATENBCTB, IPU
koTopbIix I1ITH MokeT ObITh MPUMEHUMO SKCTEPPUTOPHATIBHO. Y TBEPKAACTCS, UTO B
3aKOHOJIaTEIbCTBE WJIM MTPAKTUKE HET HUKAKUX OCHOBaHUM nonarate, 4to 1114 B npuHuune He
MIPUMEHUMO 32 MpeiesIaMy HAlMOHAJIBHOW TEPPUTOPUH, OAHAKO €CTh BOIIPOCHI B OTHOLLIEHU U
TOTO, TIPU KAaKUX 0OCTOSATENHCTBAX U B KAKOM 00HEME B 3TUX 0OCTOSTENLCTBAX MPUMEHUMO
4™,
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82. BoJIBIIMHCTBO JOTOBOPOB O MpaBax YeJIOBEKa COAEPHKAT IMOJO0KEHHSI, B COOTBETCTBUHU C
KOTOPBIMH T'OCYIapCTBA 00S3YIOTCS 00ECTICYNTh 3alIUTy COOTBETCTBYIOIIMX MPaB ISl BCEX, KTO
HaXOAUTCS oA UX ropucaukuueii. KoHKpeTHO 3T0 MOKET ObITh CHOPMYIINPOBAHO
no-pa3H0My74. [TosTOoMy BoOIpOC 3aKit0uaeTCs B TOM, KOT/1a UMEHHO JIUIO "HAXOIUTCS MO
IOPUCAUKIIMENH" ToCy1apcTBa, IPU TOM UTO aKT, SBJISIOLIUIICS PEAMETOM Kajlo0bl, TPOU30LIEN
3a rpejaesamMu HallMoHaJIbHOUM Tepputopun? FOpucauKuus npeanonaraeT NpuTsI3aHue Ha BIIacTh
ne-pakTo u ae-ope. BiiacTe MOXKET OBITh 3aKOHOIATEIILHOM, CyA€OHOM HITH HCIIOJTHUTEITHHOM.
B 3ameuanun obuiero nopsiaka Ne 31 (2004 ron) KITY 3asiBui, uro "...I'ocyaapcTBO-y4acTHUK
00513aHO yBa)kaTh M 00ECTICYMBATH JTIOOOMY JIMILY, HAXOIAIIEMYCS B ITpeIesiaX KOMIICTCHIHH
Wi 3QPEKTUBHOTO KOHTPOJIS ATOTO rOCyIapCcTBa-y4acTHUKA, ITpaBa, Npru3HaBaemble B [lakre,
JlaKe eCIIM JINIO He HAXOANTCS Ha TEPPUTOPHH rocyAapcTBa-ydactauka" >, CyeGHbIe pereH s
MOTYT pacCMaTpUBAaThLCS B CBETE TPEX KPUTEPUEB: TEPPUTOPUATBHOIO KOHTPOJISL, KOHTPOJISI HaJ|
JIMYHOCTBIO 3aBUTENSI U KOHTPOJISI HAaJl COBEPILIEHUEM SIKOOBI MMEBIIETO MECTO HApPYILIEHUSI.
BaxHO IOJ9epKHYTH, YTO JIaXKe B TOM CIIydae, KOria ej10 (GaKTHUECKH BIHUCHIBACTCS B OJHY
KaTEropHIo, 3TO MOXET HE SBJISATHCS OCHOBOM JUIsl IPUHATHS PELIECHHs] OPraHOM I10 IpaBaM

YeJloBeKa.
TeppuropHaJIbHbIA KOHTPOJIb

83. TeppuTOpHaNbHBINA KOHTPOJIb MOXKET OCYIIECTBISATHCS B (HOpME BOCHHON OKKYTIAIIH,
KOHTpOJIs 0€3 OKKyNaIi UM BPEMEHHOTO KOHTpOJIs. B cilydae BoeHHON OKKyHaIuu
rOCYJIapCTBO B COCTOSTHUM 00€CTIeYrBaTh COOJIIOICHHUE TIPAB YEJIOBEKA TaK )K€, KaK Ha CBOCH
HallMOHAIbHOM TeppI/ITopI/II/I76. KITY u ECITY oTtMeuaroT, 4To OKKyUpYIOIas JepkaBa
OTBEYAET 3a 3AIMTY MPAB YEJIIOBEKA HA OKKYITHPOBAHHOMN TGppHTOpI/II/I77. ECTIY yetko 3asBwui,
YTO OTBETCTBEHHOCTb I'OCYJapCTBa PACIIPOCTPAHSIETCS HE TOJIBKO Ha IEHCTBUS €r0 COOCTBEHHBIX
areHTOB, HO M BCEX JOJDKHOCTHBIX JIUII, KaK €CJIM ObI 3TO MPOUCXOIUIIO HA €r0 HAIMOHAIBHOM
tepputopuu. HesdcHo, ocHoBaHo nanHoe MHeHHE KIIU Ha ToM, 4TO 4acTHBIE JULla HAXOIATCS
IIOJ1 FOPUCAUKIUEN OKKYIIUPYIOLIEN AEpKaBbl WIM HAa TOM, 4TO 3allUATa [IPaB 4EJIOBEKa
CTaHOBUTCA (QYHKIMEH OKKYIUPYIOIIEH Aep:KaBbl B COOTBETCTBUH C ITPABOM OTBETCTBEHHOCTH
rocyzapcrea’”.

84. ECIIY Takxe npu3Haig OTBETCTBEHHOCTb I'OCY1apCTBa, KOTOPOE UIPAET BaXKHYIO POJIb B
Jienax HEMPU3HAHHOTO 00pa30BaHMsA, HO KOTOPOE HE MOXKET PacCMaTpPUBAThCs KaK HaXoAsIIeecs
noj okkynamuen B coorserctsuu ¢ [IBK/MI'TI. B nene "Hnawxy u opyeue" Poccus Obina
IIPU3HAHA OTBETCTBEBHHOM 3a JACUCTBUS CBOUX BOOPYKEHHBIX CUII B HpHI[HGCTpOBI:e79. B nene
"Ucca u opyeue npomue Typyuu" ECIIY nomen naxe Ha OJUH 1IAT JajbIle U TOMYCTUI
BO3MOKHOCTb CYIIECTBOBAHHS BPEMEHHOTO KOHTPOIIS Haj TEPPUTOPUCHE ..
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85. Bompoc o KOHTpoJI€ HaJl TEPPUTOPHEH MOKET BOSHUKHYTh TOTa, KOTJ]a HA BOOPY KCHHbBIE
CHJIBI OMPEICIICHHOT O TOCY1apCTBa BO3JIOAKEHA OTBETCTBEHHOCTh 3a KAKON-TO KOHKPETHBIN

1
CEKTOp B paMKax ONEpaluy Mo MoJIepKaAHUIO MI/Ipas .

KOHTPOHL HaJd JIMYHOCTBHIO 3adABUTEJIA

86. Pemienust opraHoB 1o mpaBaM 4eJIoBeKa yOeIUTeIbHO CBUACTEIBCTBYIOT O TOM, UTO JIMIIO
HaXOAMUTCS B FOPUCAUKIIUYU TOCYJapCTBA B TOM CIIy4ae, €CIM OHO 3a/Iep:KaHO areHTaMH JJaHHOTO
rocyAapcTBa 3a IpeeaMyi HallMOHaJIbHOU TeppuTopuu. OHU AENaloT aKLEHT Ha TOM KOHTpOIJIE,
KOTOPBIN TOCYAapCTBO OCYIIECTBIISAET HaJ 3a/1€p>KaHHbIM JIMIIOM, OJIHAKO 3TO OTHIOJIb HE
00s13aTeIHLHO SIBJISICTCS OCHOBAHUEM I perieHus. Tak, Hanpumep, B aene "Jloneca bypeoca"
KIIY ycTanoBuMII, 4TO CYIPYT 3asiBUTEIBHULIBI HAXOAWICS MO FOPUCAUKIHAENH Y pyrBas, KOraa
OH, BHAUane B APreHTHHE, MOJBEPralICs IbITKAM YPYTBaiiCKIMH CHIAMH Oe30MaCHOCTH .
MerkaMeprUKaHCKOM KOMUCCHUU IO IPaBaM 4eJI0OBEKA PUIUIOCH PAaCCMaTPUBATh aHAJIOTUYHBIN
ClIydail B CBSI3U C JIMLIaMHU, 3a/I€P>KaHHBIMU BOOpYKeHHbIMU cuiiaMu CoennHeHHbIX [lITaToB
AmMepuku Bo BpeMsi uHTepBeHuuu B I'penane. Ilo neny "Kopm u opyeue" Komuccus nocuurana,
9TO KPUTEPHEM SBISETCS (PAKT HAXOXKIACHHS JTHIA MO BIACTHIO M KOHTPOJIEM TOCyAapcTBa’.
AHaJOTMYHBIN KpUTEpHl ObLT UCTIOIB30BaH B CBSI3U C JIMLIAMU, COJAEPKAIIMMHUCS B 3aKIIOUEHUN
Ha 6ase B 'yantanamo®'. Coexunennbie [IITaThi AMEPHKH BO3DAXKAIN IPOTHB OCYIIECTBICHHS
ropucaukiuu Komuccuu, nockonbky, o yreepxkaenuto CILIA, nannast cutyanust peryimpyercs
Hopmamu [IBK/MI'TI. Ananorngnaeim oopa3zom ECITH ycranoswi, uro munep [IKK Omxanan
okazajics noj ropucaukuued Typiuu cpa3y ke, Kak TOJIbKO OH 0Ka3aJics 0] KOHTPOJIEM

Typerkux cui 6e3omacroctn B Kennn® .

87. KIIY cTpoun cBoii aHaJIM3 HE Ha (aKTe 3a7epraHusl.

"Copnepxamuecs B ctaTbe 1 @aKyapTaTUBHOIO IPOTOKOJIA YIIOMUHAHUS O "TIOAJIEKAILNX
ero IOPUCIUKLUY JTUIax" He HAHOCAT ylepOa MpUBEICHHOMY BBIIIE BHIBOY, TOCKOJIBKY B
JAHHOM cTaThe MMEETCsl B BULY HE MECTO, I'JIe IPOU30IIIO HapyIlIeHHEe, a CKopee
B3aMMOCBSA3b MEKY JUIIOM U TOCYJIapCTBOM 6 OmHouieHuu HapyuieHuil (KypcuB aBTopa)
KaKHUX-TTM00 MpaB, MpeaycMOTpeHHBIX B [lakTe, HE3aBUCUMO OT TOTO, Tl OHH

86
npouzonuu” .

B y’xe paccMOTpeHHBIX JiefiaX KepTBbl HAXOWINCH B MECTE COJIEPKAHUSI IO CTPaXKEH.
EKITY npunana nouatuio "conepxanue noj crpaxeit” 6onee mupokoe 3HadeHue B nene "Hcca
8 .
u opyeue npomusg Typyuu"®’. Kax yTBepKaanoch, poACTBEHHUKOB 3asBUTEIICH, HAXOSIHXCS

oA UCKITFOYUTCIIbHBIM KOHTPOJIEM TYPCUKHNX BOCHHOCTYXAllUX, MCPECBO3UIIN C MECTAa HA MCCTO.
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88. Ilo nenam, CBA3aHHBIM C COAEPKAHUEM IOJT CTpaXkel, ObLIO YCTAaHOBJIIEHO, YTO JKEPTBA
HaxoauJjiachb 110 IOpHC)IHKHHGﬁ B CBA3HU C HAPYIWCHUAMHA, aCCOLMUNPYCMBIMHU C COACPIKAHUCM
I0J] CTpaKeil, TAKUMH, KaK SKOOBI IMEBIIIEE MECTO HE3aKOHHOE COJIEPKAHUE TIOJ] CTPAXKEH MITH
SKOOBI IMEBIIIEE MECTO TI0X0e oOparieHre. JIMIo MOKeT HaXOUThCs TI0J] FOPUCAUKINEH
OJIHOT'O rOCYJJapCTBa 10 OJJHUM MOTHBAM U IIOJ FOPUCIAUKIUEN APYTrOro rocy1apcTsa o Ipyrum
MOTHUBaM. IOpI/ICI[I/IKHI/Iﬂ HC OTHOCHUTCA K TaKUM BOIIpOCaM, I'i€ I[CﬁCTBy@T IMPUHIUIT "Bce Ui

anuero"s.

KoHTpoJs1b Ha/1 cOBepLIeHNeM NPeANnoJIaraeMoro HapyueHust

89. Ectb nena, 1o KOTOPBIM OpraHsbl [0 NpaBaM 4eJI0BEKa YCTaHOBUIIU, UTO JKEPTBBI OBbUIH 110
IOPUCIUKIIMEH, HO 3TH Jiea HEb3sl OOBSCHUTH Ha Y’KE paCCMOTPEHHBIX OCHOBaHUAX. MMeercs
JBa pemeHus MexaMmepukanckod komuccuu. IlepBoe kacaercs rubeinn jtoJeil B pe3yabTare
SAKOOBI IMEBIIETO MECTO OOCTpEsa MICUXUATPUIECKON KIMHUKU BO BpeMst nnTepBeHuu CIIA B
I'penane®. Bropoe pelrerie KacaeTcs ru6eIH TIOACH i HAHECCHNH YBEUMil B Pe3yIbTaTe
SIKOOBI HeM30MPATETBHBIX U GECTIOPSI0YHBIX 06cTpenoB B xoxe oneparmu CIIA B [Taname™”.
[IpuHuMast BO BHUMaHueE, 4TO B AMEPUKAHCKOH JIeKJIapallii He COJAEPKUTCS FOPUCIUKIIMOHHON
oroBopku 1 uto CIIIA He mogHMMau Bonpoc 00 3KkcTepputopuaibHocTu, Komuccus npunsiia
3TO pelieHue proprio motu. Komuccus nocraHoBmiia, YTo OHa MOJIHOMOYHA PacCMaTpUBATh

JTaHHBI BOMIPOC.

90. Esporeiickue aena riiaBHbIM 00pa3oM KacaroTcs ACUCTBUMN AUTIOMATHYECKOTO
nepcoHana. Pedb B 3THX Jiesiax UeT HE 00 OTBETCTBEHHOCTH I'OCY1apCcTBa 3a IEHCTBUS,
COBEPIIICHHBIC B TIOMEIICHHSX JUTUIOMATHYECKUX MPEACTABUTEILCTB. [IpeskHMIA cOCTaB
Komuccuu ycTaHOBHII, 9TO KOHTPOJIT, OCYIIECTBIISEMBIN TOCYIapPCTBCHHBIM areHTOM B
OTHOIICHUH JCWCTBHSI HJTU PEIICHHSI, KOTOPOE KOOI HAPYIIAeT MpaBa 3asBUTEIISI, SIBIISCTCS
JIOCTATOYHBIM JUIS TOTO, YTOOBI 3asIBUTEIb OKA3AJICS 10| FOPHUCIUKIIEH JAHHOIO FOCYIapcTBa .
[TepBoHauanpHOE pelIeHUE O TPUEMIIEMOCTH 10 Aeny "Hcca" cTaHOBUTCS O0JIee MOHATHBIM,
€CJIM paccMaTpUBaTh €r0 KaK MPUMEHEHHE TaKoro npuHIumna. He sicHo, ObUIO JIH pelnieHue o
npUeMIIEMOCTH TI0 Jeny "Baprasa u opyeue" 0CHOBaHO Ha (haKkTe CONepiKaHUs MO CTPAXKEH HIn

Ha KaKHMX-TO UHBIX OCHOBaHI/ISIX92.

91. IlpuBecTu 5TH Aena K o0IIeMy 3HAMEHATEII0 MOKHO, B YaCTHOCTH, TIOCPEICTBOM aHAIIN3a,

nposegennoro KITU no geny "JIoneca Bypzoca"”

. Apyrumu cinoBamu, BOpoc 0O TOM,
HaXOJWJICS JIU 3asIBUTEJIb M0J1 FOPUCAUKIIMEN TOCYIAPCTBA, ONPEACIISIETCS B3aUMOOTHOLLICHUSIMU
MEKTy YaCTHBIM JIMIIOM, aréHTaMH TOCYJapCTBa U JICUCTBUEM, KOTOPOE SKOOBI SIBUIOCH
HapyuieHueM. Eciii rocy1apcTBO KOHTPOJIMPOBAIO COBEPIICHUE IPEATIOIAraeMOr0 HapyIEHUs
VI €CJTM OHO TIPEIBHUIEIO WIH JOJHKHO OBLIO IPEIBUICTH, YTO 3asIBUTENh CTAHET KEPTBOI

9TOro IIGfICTBPISI, TO 3ad4ABUTCJIb HAXOOMUJICA 10 IOpHCI[PIKI.[HGfI 9TOro rocy,uapCTBa94.
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92. EcTbh OCHOBaHHME CUUTATh YCTAHOBJIEHHBIM, YTO

IIPU OTIpEICIEHHBIX 00CTOATENbCTBAX FOCY1apcTBO B cooTBeTcTBUM ¢ I1ITH Moxer
HECTH OTBETCTBEHHOCTH 3a JACUCTBUS UM Oe3eiCTBUE rOCy1apCTBEHHBIX ar€HTOB 3a
IpeJielaMy HalluOHAJIbHOW TEPPUTOPUHN

€CJIM TEPPUTOPHS HAXOJIUTCS TIOJ] BOGHHOM OKKYTaluen, ToCy1apcTBO HECET
OTBETCTBEHHOCTD 32 JIEUCTBUS BCEX JTOJKHOCTHBIX JIMII, @ HE TOJILKO CBOETO
cOOCTBEHHOT0 MEPCOHAA;

IMIPpU UHBIX 00CTOATEILCTBAX rocyaapCTtBo HECET OTBCTCTBCHHOCTD JIMIIb 34 I[CﬁCTBHH
Ui 663,Z[GI>'ICTBI/I€ TOCYJapCTBCHHBIX arCHTOB B TCX ClIydadX, KOIla OHU
KOHTPOJIMPYIOT COBCPUICHUC MMPCANIOJIAracMoro HapyuICHus1, 1 B TCX ClIydadXx, Korja
OHO PCABUACIIO UIIU JOJIZKHO OBLIO npeaBuaCThb, 4TO ,Z[GflCTBHG nin 6€3HeﬁCTBHe

H€6HaFOHpI/I$ITHO CKaXXCTCA Ha KCPTBC.

Cnenyer oTMeTUTh, yTo ipuMeHUMOcCTh [1ITY oTHIOAB HE 03HAaYaeT, 4TO OHO OBLIO

HapyIIECHO.

TIBK/MTTI,

Bbonee TOTO, OBLIO BBICKA3aHO MHCHHUC, YTO B TCX ClIydadXx, KOorjga IpuMCcHUMO

IITY 10mKHO UHTEPIPETUPOBATHCA B CBETE APYTUX IPUMEHUMBIX HOPM.

IV. HepaccMoTpeHHBbIEe BOPOCHI

93.  CyuiecTByeT LBl psiJi KOHKPETHBIX BOIPOCOB, KOTOPBIE HE YIAI0Ch PACCMOTPETD,

YUUThIBAA 00BeM HaCTOAIICTO pa60qer0 AOKYMCHTA, HO KOTOPBIC, TIO-BUAUMOMY, 3aCIIYKUBAIOT

OTACIBHOTO MCCIICAOBAHMA. Bce atn BOITPOCHI, CBAA3aHHBIC HC C IPUMCHUMOCTBIO, a C

npumenenueM [1ITY B oOcTosTenbeTBax, koraa npumenumo u [IBK/MITTI. K stum Bonpocam

OTHOCATCA:

a)

iii)

3alPCIICHUC ITPOU3BOJIBHOTO JIMIICHUA KU3HHU U 3alllUTa IIpaBa Ha XKU3Hb!:
OGCTOHTGJ’ILCTB&, IIpU KOTOPBIX JIIOAU MOTYT CTAHOBUTLCSI MUIIICHBIO,

MepBbI MPEJOCTOPOKHOCTH, KOTOPBIE CIIETyET NPUHUMATh NPHU IIJIAHUPOBAHUHU
HACTYIATENbHbIX ICVCTBUN;

B3aMMOCBA3b MCIKAY NPUHIHUIIOM IMPONMOPLHUOHATIBHOCTH B IIITY u
3alpCIICHUEM HCI/I36I/IpaTeJ'II>HHX HamajicHui u HaHa,Z[eHI/Iﬁ, KOTOPBIC MOT'JIN
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OBl MPUYMHHUTD HETPOTIOPIIMOHAIBHO OOJBIION yIIepO TpaskIaHCKUAM JIUIAM B
coorBerctBuu ¢ [IBK/MI'TI;

1v) KaKoB 00beM 0043aTENbCTB B OTHOIIEHUN IPOBEACHUS 3(PPEKTUBHOTO
paccienoBanus ()aKTOB JIMIICHHS KU3HU U UTO BKIIFOYAET ATO 0053aTEIBCTBO B
cirydasix, korga npumenumo [IBK/MITTI;

b)  3ampemieHue MBITOK, )KECTOKOT0, OECYETIOBEYHOTO MIIM YHHIKAIOIIETO TOCTOMHCTBO
oOpalieHus WiIn HaKa3aHUs:

1) B KaKOM Mepe METO/Ibl BEACHUS BOMHBI, BUJIBI OPYKHS U IPAKTUKA MOTYT

IPUBOIUTH K OECUENOBEYHOMY OOPAILICHHIO .

11) B KaKOI CTEIICHH MOKHO CUHMTAaTh, YTO KOJJICKTUBHEIC HaKa3aHUsI,
3anpenieHabie B coorBeTcTBUU ¢ [IBK/MI'TI, MOXHO CUMTATH KECTOKUM HITH

OecueOBEYHBIM HAaKa3aHHEM;

C)  JIMLA, MCUE3HYBUINE WU MpOMaBIlIKe Oe3 BECTH BO BPEMS BOMHBI: €CTh JIH
B3aMMOCBSI3b MeX1y 00s3aTenbcTBaMu 1o [IBK/MI'TI B oTHOIIEHNY JINTI, TPOTIABIINX O€3 BECTH
BO BpeMsi BOMHBI, 1 00s13arenbeTBoM 110 [1ITY npegoTBpamate, mpecekarb U pacciieioBaTh

q)aKTI)I HCYC3HOBCHU JINIL,

d) coneprkaHue Moj CTpakel: B Kakou cTerneHu o0s3aTenbeTBa o [1ITY B oTHOICHHH
coJiepKaHus MOJI CTpaXkel, Takue, Kak MpaBo Ha ""Xabeac kopmyc" ¥ MpaBo Ha JOCTYH K
aZIBOKaTy, MPUMCHUMBI K 00CTOSITEILCTBAM COACPpIKaHUA IO CTpa)KGI\/’I B COOTBETCTBHUHU C
[IBK/MITI,

€)  JOCTYI K MEAMIIMHCKON IOMOIIM: B3aUMOCBS3b MEXY JE€TAIbHBIMU IOJIO0XKEHUSIMHU
[IBK/MI'TI B OTHOIIEHUH JOCTYTIA K METUIIMHCKOM MOMOIIH U 3aIIUTONW MEIUITTHCKOTO
nepconaina u I1114;

f)  mpaBo Ha MPaBOBYIO 3aLIUTY: MPUMEHUMO JIM IPABO HA MPABOBYIO 3AIIUTY U B
YCIOBHAX KOH(MIMKTA U KAKOBBI MOCJIEACTBUSA 3TOr0. MOryT OBITh TaK)Xe PaCCMOTPEHBI U
JIpyrue BOIPOCHI;

g)  OCYIIECTBIICHUE:

1) Mep, IIPU3BAHHBIX IPEJIOTBPATUTH HAPYLLICHUS;
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11) Mep 10 00ECTICYCHHIO COOIIOICHHSI HOPM TI0CII€ COCTOSIBIITMXCS COOBITHIA,
h)  yupexnenus:
1) HITO u KOH(IMKTHBIEC CUTYyalNu;
i) YBKIIY u [IBK/MI'TT;
1i1) IIPOYNE NHCTUTYLIMOHAIBHBIE BOIIPOCHI.

94. HecomHEHHO, CIo1a MOXKHO 100aBUTh U JPYTHE BOIPOCHI.
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have an effect on certain clauses in insurance contracts. See generally, McNair & Watts, The
Legal Effects of War, CUP, 4h Ed., 1966. The international rules are, however, applicable by
virtue of the existence of an armed conflict, whether or not war has been declared; Geneva
Conventions of 1949, common Article 2; Protocol I of 1977, Article 1.3. Historically,
“international humanitarian law” was used to describe the rules on the protection of the victims
of war, as opposed to the rules on the conduct of hostilities. Since 1977, when Protocol I to the
Geneva Conventions of 1949 addressed both means and methods of warfare and rules on the
protection of victims, many commentators have used “international humanitarian law” to include
both the rules on the conduct of hostilities and those on the protection of victims. That is the
practice of the ICJ, as evidenced for example, in Military and Paramilitary Activities in and
against Nicaragua (Nicaragua v. United States of America), jadgment of 27 June 1986 and
Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion of 9 July 2004 and of the International Committee of the Red Cross (ICRC).
Others, including many armed forces, prefer the term the law of armed conflict to apply to

both bodies of rules; E.g. UK Ministry of Defence, The Manual of the Law of Armed Conflict,
OUP 2004.

13 Special Procedures refer to any individual or body addressing a human rights issue which
report to the Commission on Human Rights. They include Special Rapporteurs (thematic and
country), Working Groups, Independent Experts and Representatives of the Secretary-General.
The manner of their appointment is not relevant for these purposes.
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16 Rules the function or purpose of which was to regulate the conduct of fighting go back a

very long way. They start with the code of Sun Tzu, which is over 2,400 years old; Sun Tzu, On
the Art of War; http://www.kimsoft.com/polwar.htm. Every ancient religion, including the three
major monotheistic religions, contains principles restricting the conduct of war, for example by
limiting the legitimate targets of attack. In the Middle Ages, principles of chivalry also
contributed to the development of rules. In other words, the origin of the rules predates the
development of the sovereign State. It should also be noted that many societies where conduct is
subject to customary law also have rules regulating the conduct of hostilities; E.g. ICRC, Spared
from the Spear — relating to Somalia. From the middle of the nineteenth century there has been
the development of treaty law, in spasmodic bursts. The Russian authorities, led by the Tsar,
played a vital role in the formulation of treaties dealing with the means and methods of warfare;
E.g. the Declaration of St Petersburg 1868; for all treaties, see the web-site of the ICRC:
www.icrc.org. At the domestic level, a code which was to serve as a model for other States

was issued under the orders of President Lincoln during the American Civil War. It is known

by the name of its author — the Lieber Code; Instructions for the Government of Armies of the
United States in the Field, 24 April 1863. At around the same time, the ICRC was established,
as a private association under Swiss law. It acted as a catalyst for the creation of treaties dealing
with the protection of victims of war, in other words the wounded and sick, the shipwrecked
and prisoners of war. The treaty-making culminated in a series of consolidating and up-dating
treaties in 1899 and 1907. There was very limited development in treaty law between 1907

and 1939, notwithstanding significant changes in technology, such as aircraft and submarines.
Texts were agreed, such as Rules concerning the Control of Wireless Telegraphy in Time of War
and Air Warfare. Drafted by a Commission of Jurists at the Hague, December 1922 -

February 1923 and a Treaty for the Limitation and Reduction of Naval Armaments, (Part [V,
Art. 22, relating to submarine warfare). London, 22 April 1930; these texts were not in force
during World War II. One significant text adopted in that period was the 1925 Geneva Protocol
for the Prohibition of the Use of Asphyxiating, Poisonous or Other Gases, and of Bacteriological
Methods of Warfare. There were also further consolidating and up-dating treaties on the
wounded and sick and prisoners of war, which appear to have made a significant difference on
the western front of the European theatre of war in World War II. The judgment of the
Nuremberg Tribunal, together with judgments adopted under Control Council Law No.10 in
occupied Germany and those of the Tribunals in the Far East, helped to clarify the rules as they
were in 1945. The principles affirmed in the Charter of the Nuremberg Tribunal were endorsed
by the General Assembly; Affirmation of the Principles of International Law recognised by the
Charter of the Niiremberg Tribunal. Resolution 95 (I) of the United Nations General Assembly,
11 December 1946. In 1949, again under the aegis of the ICRC, the four Geneva Conventions
were adopted. The first three, which dealt with the wounded and sick, the shipwrecked and
prisoners of war, consolidated and up-dated the previous law, in the light of recent experience.
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The fourth, the need for which had again been made clear during World War II, dealt with
civilians in the power of an opposing belligerent and civilians in occupied territory.

Convention (IV) respecting the Laws and Customs of War on Land and its annex: Regulations
concerning the Laws and Customs of War on Land. The Hague, 18 October 1907 contained
some provisions on occupation but those dealing with the relations between the occupying power
and the civilian population were very rudimentary. The fourth Geneva Convention contains some
provisions, in Part II, of application to civilian populations generally and principally concerning
access to medical care; the bulk of the provisions, however, deal with civilians in the power of
the other side. Until 1977, there had been no successful attempt to up-date the rules on the
conduct of hostilities generally. This may have been partly attributable to the reluctance, after
both the first and second world wars, to regulate a phenomenon which the League of Nations and
later the United Nations were intended to eliminate or control. During this time the Hague
Convention for the Protection of Cultural Property in the event of armed conflict was concluded.
In 1977 two Protocols to the Geneva Conventions of 1949 were adopted. Protocol I dealt with
international armed conflicts. It up-dated provisions on the wounded and sick and, most
importantly, formulated rules on the conduct of hostilities. The Protocol deals with the effects on
land of land, aerial and naval warfare but does not otherwise address naval warfare. That area of
law formed the object of study by a group of governmental experts and academics and resulted
in the publication of International Institute of Humanitarian Law (Louise Doswald-Beck, ed.),
San Remo Manual on International Law Applicable to Armed Conflicts at Sea, Grotius
Publications, CUP, 1995. Protocol II addressed high-intensity non-international armed conflicts
and developed common Article 3 of the Geneva Conventions of 1949, the first treaty provision
to address conflicts not of an international character. In 1980 a convention on certain
conventional weapons was adopted. It is usually known as the CCW. Its full title is

Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons

Which May be Deemed to be Excessively Injurious or to Have Indiscriminate Effects.

Geneva, 10 October 1980. The most recent addition to the protocols addresses explosive
remnants of war. The Convention was essentially an umbrella, under which sheltered Protocols
on certain specific conventional weapons. Since 1990 there have been developments in treaty
law and outside that framework. The former include further protocols to the CCW, the
modification of the treaty itself to apply in situations both of international and non-international
conflict, the Ottawa Convention on anti-personnel mines of 1997, a second protocol to

the Hague Convention on Cultural Property, making the Convention applicable in situations

of non-international conflict and the adoption of the Statute of the International Criminal Court.
It is not enough that treaties are concluded if they are not then ratified. The four Geneva
Conventions of 1949 have achieved nearly universal ratification. Protocol I of 1977 has been
ratified by over 160 States and Protocol II by nearly 160 States. Nearly 100 States are parties to
the 1980 CCW. Mere numbers are not necessarily significant. The Protocols have been ratified
by certain specially affected States, such as France, the Russian Federation and the UK but not
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ratified by others, such as Iran, Iraq, the PRC and the USA. It is also necessary to remember that
ratification is not necessarily accompanied by implementation, in law or in practice. Outside the
treaty-making framework, the most important development has been the case-law generated by
the International Criminal Tribunal for the Former Yugoslavia (ICTY) and the International
Criminal Tribunal for Rwanda (ICTR), which have provided a model for other bodies, such

as the Special Court in Sierra Leone. Finally, 2005 has seen the publication of the ICRC study
on customary [HL; Henckaerts & Doswald-Beck, Customary International Humanitarian

Law, 2 vols., CUP, 2005. The ICRC was mandated to produce the study by a resolution of

the 26™ International Conference of the Red Cross and Red Crescent in 1995. Weapons of mass
destruction, such as chemical, biological and nuclear weapons, are dealt with not as LOAC/IHL
issues but are the subject of negotiation in the UN disarmament process.

7 E.g. “Members of the armed forces of a Party to a conflict ... are combatants, that is to say,
they have the right to participate directly in hostilities.”; Protocol I, Article 43.2 (emphasis
added).

' International Covenant on Civil and Political Rights, Article 6.

" See generally, HRC General Comment 31, The nature of the general legal obligation
imposed on States parties, CCPR/C/21/Rev.1/Add.13, 29 March 2004.

2 E.g. Trial of Pakistani Prisoners of War (Pakistan v. India); by decision

of 15 December 1973, the case was removed from the list. The treaty law relating to
international conflicts envisages the possibility of inter-State civil claims; e.g. Convention (IV)
respecting the Laws and Customs of War on Land, The Hague, 18 October 1907, Article 3;
Protocol I of 1977, Article 91.

21 The enforcement provisions of the four Geneva Conventions are worded in the same way
mutatis mutandis. By way of example, the enforcement provisions of the first Convention
provide, “Art. 49. The High Contracting Parties undertake to enact any legislation necessary

to provide effective penal sanctions for persons committing, or ordering to be committed, any
of the grave breaches of the present Convention defined in the following Article. Each High
Contracting Party shall be under the obligation to search for persons alleged to have committed,
or to have ordered to be committed, such grave breaches, and shall bring such persons,
regardless of their nationality, before its own courts. It may also, if it prefers, and in accordance
with the provisions of its own legislation, hand such persons over for trial to another High
Contracting Party concerned, provided such High Contracting Party has made out a prima facie
case. Each High Contracting Party shall take measures necessary for the suppression of all acts
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contrary to the provisions of the present Convention other than the grave breaches defined in the
following Article.

Art. 52. At the request of a Party to the conflict, an enquiry shall be instituted, in a manner
to be decided between the interested Parties, concerning any alleged violation of the Convention.

Once the violation has been established, the Parties to the conflict shall put an end to it and
shall repress it with the least possible delay.” Protocol I of 1977 builds on the earlier provisions
by providing additional “grave breaches”. In addition, it spells out the responsibility of
commanders for the enforcement criminal matters and for co-operation in enforcement (Articles
88 and 89).

22 Kalshoven, F., State Responsibility for Warlike Acts of the Armed Forces, 40 ICLQ (1991)
827; see also the contributions of Kalshoven, David and Greenwood in H. Fuijta, 1. Suzuki,

K. Nagano (eds), War and Rights of Individuals, Nippon Hyoron-sha Co, Ltd. Publishers,
Tokyo, 1999. There are usually two different types of problem with such claims. First, if
claiming against the offending State, the claim will have to be brought in its own courts. Before
the courts of other States, the claim would hit the barrier of sovereign immunity; A/-Adsani v.

the United Kingdom, 35763/97, ECHR, judgment of 21 November 2001; with regard to claims
brought against individual State agents, as opposed to the State itself, see Foakes & Wilmshurst,
State Immunity: the United Nations Convention and its effect, Chatham House, ILP BP 05/01,
May 2005. In many States, rules of domestic law on jurisdiction prevent foreigners bringing
claims arising out of the extra-territorial conduct of their armed forces. Second, it is common, at
the end of an international conflict, for States to make arrangements for compensation. It is
possible that such arrangements will provide for claims to be brought by individuals; e.g under
the United Nations Compensation Commission, which deals with claims arising out of the Iraqi
invasion and occupation of Kuwait. Where that is not the case, if there were an independent
possibility of individual claims, States would not, by their agreement, be able to determine once
and for all their reciprocal commitments. The Basic Principles and Guidelines on the Right to a
Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and
Serious Violations of International Humanitarian Law (E/CN.4/RES/2005/35), recently adopted
by the Commission, need to be understood against this background. Certain States have
reservations as to the applicability of the Basic Principles to violations of LOAC/IHL.

2 There are other reasons why individuals bring claims, such as obtaining vindication of
what they have claimed occurred, where the State is denying the applicant’s version of events, or
in an attempt to obtain the truth or to secure accountability.
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24 A trust fund is to be established for the benefit of victims of crimes under Article 79 of

the Statute.
% E.g. Suter K.D., “An enquiry into the meaning of the phrase “Human Rights in Armed
Conlflicts”, Rev. de Droit Pénal Militaire et de Droit de la Guerre, XV (3-4), 1976, p.393;
Meyrowitz H., “Le Droit de la guerre et les droits de ’homme”, Rev. du Droit Public et

de la Science Politique en France et a I’Etranger, 5, 1972, p.1059.

26 E.g. Meron T., Human Rights in Internal Strife: Their International Protection, CUP, 1987;
Human Rights and Humanitarian Norms as Customary Law, OUP, 1989.

27 See for example the use made of human rights in the case of Tadic, (IT-94-1) Interlocutory
Appeal on Jurisdiction, Appeal Chamber, ICTY, 2 October 1995; on the usefulness of HRsL

for the ICRC, see Pejic J., The Law of Armed Conflict: Problems and Prospects, Chatham
House, 18-19 April 2005, summary of proceedings, pp.42-45.

2 Human Rights in Armed Conflicts. Resolution XXIII adopted by the International
Conference on Human Rights. Teheran, 12 May 1968.

¥ E.g. Resolution 1592 on the Situation concerning the Democratic Republic of Congo,
S/RES/1952 (2005), adopted on 30 March 2005.

3 ICJ, Advisory Opinion, July 8, 1996, para.25.
3 ICJ, Advisory Opinion, 9 July 2004.

2 1Ibid, para.106.
3 An article and a protocol to the Convention on the Rights of the Child expressly address an
issue which arises in situations of conflict — the conscription or recruitment of child soldiers and
their participation in conflict; Convention on the Rights of the Child, Article 38 and second
optional protocol. The Convention against Torture addresses a phenomenon that is prohibited in
all circumstances. LOAC/IHL prohibits the infliction of torture or cruel or inhuman or degrading
treatment or punishment in both international and non-international conflicts. In the case of
CEDAW, CERD and the Convention on Migrant Workers, the treaty bodies may have to address
the issue indirectly.

3 CCPR/C/21/Rev.1/Add.11. To the best of the author’s knowledge, no State has commented
on the General Comment. This is in contrast to the situation after the HRC adopted General
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Comment 24 on reservations to human rights treaties. Three States, France, the UK and the USA,
criticised certain paragraphs in that General Comment. Where a State does not object to a
General Comment, especially where that particular State has in the past criticised a General
Comment, that may be thought to imply, if not approval, at least non-objection. This is
particularly important in the case of General Comments 29 and 31; see further below.

3 “The Covenant requires that even during an armed conflict measures derogating from the
Covenant are allowed only if and to the extent that the situation constitutes a threat to the life of
the nation.”; ibid, para.3, emphasis added. The immediately preceding sentence makes it clear
that “armed conflict” is being used to describe a situation in which LOAC is applicable; “During
armed conflict, whether international or non-international, rules of international humanitarian
law become applicable and help, in addition to the provisions in article 4 and article 5,
paragraph 1, of the Covenant, to prevent the abuse of a State’s emergency powers.” Dennis, in
the context of an article disputing the extra-territorial applicability of HRsL, cites evidence from
the negotiating record with regard to ICCPR Article 4 which in fact supports the continued
applicability of non-derogable HRsL in time of war. States were expressly trying to ensure that
the article was consistent with the general international rules regarding the non-applicability of
legal obligations in time of war, unless the obligation provided for continued applicability. The
UK legal adviser suggested that the purpose of Article 4 was to prevent States from arbitrarily
derogating from human rights obligations “in time of war”. War, unlike armed conflict, is a
technical term and can only exist between two States. The annotation prepared by the
Secretary-General again suggested that the function of Article 4 was to make express provision
for limited continued applicability “in time of war”. This evidence does not address
extra-territorial applicability but continued applicability in situations of conflict. Dennis M.,
“Application of Human Rights Treaties Extraterritorially in Times of Armed Conflict and
Military Occupation”, 99 AJIL (2005) p. 119 at pp.137-8.

3 «Although it is not the function of the Human Rights Committee to review the conduct of a
State party under other treaties, in exercising its functions under the Covenant the Committee has
the competence to take a State party’s other international obligations into account when it
considers whether the Covenant allows the State party to derogate from specific provisions of the
Covenant.”; ibid, para.10.

3 “As certain elements of the right to a fair trial are explicitly guaranteed under international
humanitarian law during armed conflict, the Committee finds no justification for derogation from
these guarantees during other emergency situations.”; ibid, para.16.
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3 “In order to protect non-derogable rights, the right to take proceedings before a court to

enable the court to decide without delay on the lawfulness of detention, must not be diminished
by a State party’s decision to derogate from the Covenant.”; ibid, para.16.

¥ Ibid, Footnote 9 in para. 16 states in part “See the Committee’s concluding observations on
Israel (1998) (CCPR/C/79/Add.93), para. 21: “... The Committee considers the present
application of administrative detention to be incompatible with articles 7 and 16 of the Covenant,
neither of which allows for derogation in times of public emergency ... . The Committee
stresses, however, that a State party may not depart from the requirement of effective judicial
review of detention.” It should be noted that certain States, whilst not apparently objecting in
principle to the possible applicability of the two legal regimes, have objected to particular
manifestations of it. So, for example, the Netherlands objected to attempts by the HRC to raise
events in Srebrenica; UN Doc. CCPR/CO/72/NET/Add.1, para. 19 (2003) cited in Dennis;

note 35, p.125, footnote 47. This is a particularly interesting case because it is not clear that
LOAC/IHL is applicable in peace support operations.

4 ICJ, note 31, para.112 — the Court expressly endorsed the Committee’s view.

4 E.g. Report of the Special Rapporteur (Mr. Felix Ermacora) on the Situation of Human
Rights in Afghanistan, A/49/650, November 8, 1994; Situation of Human Rights in Afghanistan,
General Assembly Resolution A/RES/49/207, March 6, 1995. See also, Report of the

Special Rapporteur on Extra-Judicial, Summary or Arbitrary Executions, E/CN.4/2004/7,
December 22, 2003, paras. 26-32; specific situations referred to include belligerent occupation
(Israel and the Occupied Territories) and international armed conflict (military operations in Iraq
in the spring of 2003, which at some point became a military occupation), as well as internal
conflicts; Report of the Independent Expert on the situation of human rights in Afghanistan,

Mr. Cherif Bassiouni, E/CN.4/2005/122, 11 March 2005; the Report of John Dugard, the Special
Rapporteur on the Question of the Violation of Human Rights in the Occupied Arab Territories,
including Palestine, E/CN.4/2004/6, September 8, 2003, which refers to particular principles of
both HRsL and IHL; Report of the Independent Expert on the question of the protection of
human rights and fundamental freedoms while countering terrorism (Mr. Robert K. Goldman),
E/CN.4/2005/103, 7 February 2005. The Special Rapporteurs on Extra-Judicial, Summary or
Arbitrary Executions routinely include in the reports references to the law of armed conflicts, as
well as to human rights law. The difficulties which arise in relation to this particular mandate
from a failure to take into account LOAC/IHL are illustrated by a comment of a former Special
Rapporteur; “Governments must not resort to aerial bombing, use of snipers or pre-emptive
strikes. The international community should take note of this growing tendency to use excessive
force;” E/CN.4/2004/7, December 22, 2003, para. 96.2.
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2 Report of the Working Group on Arbitrary Detention, (E/CN.4/2003/8), December 16,
2002, paras. 61-64. Two separate issues have been of concern to the Working Group: detentions
within the USA after 9/11 effected under powers under immigration law and detentions in
Guantanamo Bay. The discussion here concerns only the latter category. The United States has
provided information in the case of at least some persons detained within the United States;
E/CN.4/2004/3/Add.1, p.20, opinion 21/2002. This suggests that it is deliberately drawing a
distinction between the two categories of detainees.

# The United States has ratified the International Covenant on Civil and Political Rights. It
has not entered a notice of derogation in relation to its activities since 9/11. On the implications
of a failure to derogate, see further below.

# Letter dated 2 April 2003 from the Permanent Mission of the United States of America to
the United Nations Office at Geneva addressed to the secretariat of the Commission on Human
Rights, E/CN.4/2003/G/73, 7 April 2003.

45 Opinion 5/2003, Opinions adopted by the Working Group on Arbitrary Detention,
E/CN.4/2004/3/Add.1, 26 November 2003, pp.33-35; the Opinion was adopted on 8§ May 2003.
The British position, in relation to those detained in Iraq, is significantly different from that of
the US. The UK acknowledges the applicability of the UDHRs to all detainees. It expressly
rejects the idea that PoWs and security detainees have protection under human rights treaty law,
notably the ICCPR. It does not do this on the basis that the situation is one in which LOAC/IHL
is applicable but rather on the basis that those particular detainees are recognised as being
protected by Geneva Conventions IIT and I'V and those protections are being afforded them. It
did not appear to reject the applicability of the ICCPR to criminal detainees. This approach,
unlike that of the US, is consistent with that taken by the ICJ. See generally Report of the
Working Group on Arbitrary Detention, E/CN.4/2005/6, 1* December 2004, especially at

paras. 6-9. See also the UK’s 4™ periodic report to CAT, the list of issues, the statement, the
response and the concluding observations. It is not clear whether the UK accepts the scrutiny of
human rights mechanisms to ensure that the rights under the Geneva Conventions are being
respected.

46 Opinion 5/2003, Opinions adopted by the Working Group on Arbitrary Detention,
E/CN.4/2004/3/Add.1, 26 November 2003, pp.33-35, para.12. The US refused to provide
information about the four cases, interestingly apparently citing reasons of national security
rather than lack of jurisdiction; Report of the Working Group on Arbitrary Detention,
E/CN.4/2004/3, 15 December 2003, para.19.
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4 E.g. Vienna Convention on the Law of Treaties, Article 60.5, dealing with the

consequences of a material breach.

¥ The US Operational Law Handbook 2004 (Berger, Grimes & Jensen, Eds.) contains a
chapter dealing expressly with human rights law. It finds those rules of HRsL which represent
customary international law to be applicable to US armed forces, including when acting
extra-territorially. It states that, for reasons of domestic US law, because the treaties are not
self-executing, treaty obligations are not applicable extra-territorially; see further below. In its
second periodic report to CAT, 6 May 2005, the US explains the steps it has taken to give effect
to its obligations, including in relation to detainees in Iraq, at least some of whom were clearly
protected under LOAC/IHL. There is no suggestion that CAT has no jurisdiction on account of
the applicability of LOAC/IHL; http://www.state.gov/g/drl/rls/45738.htm#additional.

¥ The African Commission on Human and Peoples’ Rights has addressed situations of

conflict. The African Charter does not contain a derogation clause but the Commission takes the
situation in a State into account when dealing with individual applications or country missions.

S0 OAS.Treaty Series No. 36, 1144 UNTS123, entered into force July 18, 1978.
31 119 UNTS 3, entered into force December 13, 1951; amended by Protocol of Buenos
Aires, 721 UNTS 324.

2 Habeas corpus in emergency situations, Advisory Opinion OC-8/87 of January 30, 1987
and judicial guarantees in states of emergency, Advisory Opinion OC-9/87 of October 6, 1987.

3 Abella v. Argentina, Case 11.137, Report N° 55/97, Inter-Am.C.H.R., OEA/Ser.L/V/IL.95
Doc. 7 rev. at 271 (1997).

3 Las Palmeras v. Colombia, Preliminary Objections, Judgment of February 4, 2000.

> Judgment of November 25, 2000, Inter-Am Ct. H.R. (Ser. C) No. 70 (2000).

% 1Ibid, para. 209.
" They include the four inter-State cases brought by Cyprus against Turkey, the individual
applications brought against Turkey arising out of its occupation of northern Cyprus and
arguably Part III, section II of the fourth Geneva Convention was applicable to the facts in Issa
and others v. Turkey, 31821/96, admissibility decision of May 30, 2000; decision of second
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Chamber, 16 November 2004; see also Bankovic and others v. Belgium and 16 other members of
NATO, 52207/99, Admissibility Decision of 12 December 2001.

3 Isayeva, Yusupova and Bazayeva v. Russia, 57947/00, 57948/00 and 57949/00, judgment
of 24 February 2005 and two other cases involving three applicants in which judgment was given
on the same day. The cases concern incidents which arose during military operations in
Chechnya. The Russian Constitutional Court has determined that the situation falls within
Protocol II to the Geneva Conventions; Judgment of the Constitutional Court of the

Russian Federation of 31 July 1995 on the constitutionality of the Presidential Decrees and the
Resolutions of the Federal Government concerning the situation in Chechnya, European
Commission for Democracy through Law of the Council of Europe, CDL-INF (96) 1.

»  E.g. at certain times the situation in Northern Ireland and south-east Turkey; the
governments in question denied that the situation constituted an “armed conflict”.

80 E.g. Brogan & others v. UK, ECHR, 11209/84, 11234/84, 11266/84, judgment of
November 29, 1988 and Aksoy v. Turkey, ECHR, 21987/93, judgment of December 18, 1996,
on periods of detention when investigating terrorist crimes; Kaya v. Turkey, ECHR, 22729/93,
judgment of February 19, 1998, on carrying out autopsies in situations of conflict.

61 The fact that this occurs in some cases but not others raising a very similar issue suggests
that whether LOAC/IHL is used may depend on the individual judge or member of the
secretariat responsible for the case e.g. contrast Ergi, ECHR, 23818/94, judgment of July 28,
1998 where the legal issue was handled consistently with LOAC/IHL and Ozkan & others,
ECHR, 21689/93, judgment of April 6, 2004, where no attention at all appears to have been paid
to LOAC/IHL; see paras. 103-6 & 305-6. In the Chechen cases, note 58, the ECHR appears to
have used a law enforcement test, rather than a LOAC/IHL test in para. 171 but it did take into
account the need for precautions in attack. It is not clear whether in non-international conflicts a
party can target the fighters of the other side without the need for them to be posing a threat. In
international conflicts, combatants can be targeted at any time. It is not clear whether that is also
the case for civilians taking a direct part in hostilities in a non-international conflict, particularly
since they can only be targeted for such time as they are participating.

62 In the first two cases brought by Cyprus against Turkey, the Commission determined that,
as Turkey had not derogated, the only grounds for detention were those set out in Article 5 of the
Convention. This meant that the detention of PoWs was unlawful; 6780/74 & 6950/75, Report
of the Commission, adopted on 10 July 1976; two members of the Commission suggested that
LOAC/IHL became applicable by virtue of the facts and should have been taken into account
with or without derogation.
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63 See history, note 16 above.

64 Note 34 and accompanying text.

65 In the case of the initial American operations in Afghanistan in October 2001, there is no
doubt that there was an international armed conflict between the USA and its allies and the
Afghan authorities (the Taliban), assisted by Al Qaida. Common Article 2 of the Geneva
Conventions 1949 makes it clear that it is not necessary for a State to recognise its opponent as
the legitimate authority; it is sufficient for it to be the de facto authority in control of the State.
There was presumably, at the same time, a non-international conflict between the Taliban and
the Northern Alliance, unless the latter were fighting as part of the American armed forces. At
some point, the American forces were present with the consent of the newly installed authorities.
From then on, it would appear that there has been a non-international conflict between the

US armed forces and the remnants of the Taliban and Al Qaida; Pejic J., “Terrorist Acts and
Groups: A Role for International Law?”, LXXV BYIL (2004), forthcoming, p.1. At the time of
the drafting of common Article 3, it would appear that the negotiating parties assumed that the
conflict occurred between a non-State party and the State whose territory it was; Pictet J. (Ed.)
Commentary to the Geneva Conventions of 1949, 4 volumes, 1952,1960, 1960 and 1958, ICRC;
commentary to common Article 3. There is nothing on the face of the provision, however, that
precludes its applicability between a non-State group and a State operating with the consent of
the territorial State. At what point did the conflict shift from being international to being
non-international; was it with the installation of President Karzai, with his endorsement by the
Loya Jirga or only after elections? Similar difficulties arise in relation to Iraq. It started out as an
international armed conflict and then a belligerent occupation. At what point did the coalition
forces cease to be occupying forces or do they in fact remain occupying forces, if the notion of
the consent to their presence of sovereign Iraqi authorities is something of an illusion? If an
intense military operation occurs during a military occupation, as was the case at Falluja, is that
subject to the law and order powers of the occupying power or to the provisions on the conduct
of hostilities in Protocol I or customary law? The ICJ addressed the question in an ambiguous
way in the Advisory Opinion on the Wall, note 31 at para. 124. It is not clear whether the Court
was saying that, at the relevant time, the provisions on the conduct of hostilities were not
applicable on the facts or whether it was suggesting that, as a matter of law, once territory is
occupied the rules on the conduct of international operations are no longer applicable,
presumably meaning that they must take place in accordance with the law and order authority of
the occupying power. Further problems arise in the case of isolated individual attacks, such as
the attack in Yemen by the American predator drone; Pejic, art. cit., pp. 17-18. It may have been
an armed attack but did it constitute an armed conflict?
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66 LOAC/IHL treaties are not drafted in the same way as HRsL and cannot be interpreted in

the same way. The Abella case, note 53, shows that a human rights body is perfectly capable of
applying LOAC/IHL properly, when it has the requisite expertise.

67 US Operational Law Handbook (2004), note 48, pp. 48-49; Dennis M., note 35.
68 In addition to general comments 15 and 31 and the case-law before human rights bodies,
there is a human rights treaty designed to protect foreigners, the International Convention on the
Protection of the Rights of all Migrant Workers.

% Under the law of state responsibility, States are responsible to other States for the treatment
of nationals of the other. This is not based on the individual rights of the victim but rather treats
the individual as a species of state property.

™ Bankovic, note 57; Dennis, note 35.

m Cyprus v. Turkey, note 62.

2 In the second US periodic report to CAT, note 48, the US sets out the measures it has taken
to protect detainees in Afghanistan and Iraq. The UK accepted the applicability of HRsL to
common criminals in Iraq in its dialogue with the Working Group on Arbitrary Detention,

note 45. The 17 respondent Governments in the case of Bankovic, note 57, stated that the
Convention was applicable to persons detained outside national territory; para. 37.

™ The case-law will be examined in the context of that particular question. The totality of
the case-law represents the evidence that applicability of HRsL extra-territorially cannot be
rejected in principle. It should also be noted that the ICJ Advisory Opinion, note 31, concerned
the applicability of HRsL outside national territory, in territory occupied by Israel. The issue of
the circumstances in which a person outside national territory is nevertheless within the
jurisdiction for the purposes of HRsL specifically in the context of military operations is the
subject-matter of litigation in various States, including Italy and the Netherlands. In the case of
the UK, such an issue has arisen in relation to deaths at the hands of British armed forces in Iraq
during the period of military occupation; A/-Skeini et al. v. Sec. of State for Defence, [2004]
EWHC 2911; both sides are appealing the decision of the High Court.

™ Under Atrticle 2 of the ICCPR, a State undertakes to respect and ensure the rights of “all
individuals within its territory and subject to its jurisdiction”. The HRC has in recent times
interpreted “and” disjunctively; general comment 31, note 19. Article 2 of CAT provides that
States will take measures to prevent “acts of torture in any territory under its jurisdiction”; it is
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unusual in that the focus is not on the individual victim. Article 22 of CAT provides for petitions
from “individuals subject to its jurisdiction”. There is no analogous provision in the CESCR, but
the Committee has interpreted the Covenant as applying to an occupying power in occupied
territory, a view which has been endorsed by the ICJ. Under Article 1 of the American
Convention, States undertake to respect the rights of “all persons subject to their jurisdiction”.
There is no general jurisdictional clause in the African Charter on Human and Peoples’ Rights.
The Protocol establishing the African Court defines the jurisdiction of the Court but not that of
the High Contracting Parties. Under Article 1 of the ECHR, States undertake to “secure to
everyone within their jurisdiction” the rights under the Convention.

> Note 19, para.10.

7 This is subject to a significant qualification. Under LOAC/IHL, an occupying power is not
allowed to change the law in place in the territory, except where it is necessary to do so for its
own security; Hague Convention IV (1907), annex Article 43; Geneva Convention IV,

Article 64. In a situation of military occupation, by definition the territory “is actually placed
under the authority of the hostile army” and “[t]he occupation extends only to the territory where
such authority has been established and can be exercised”; Hague Convention IV (1907), Annex,
Article 42; emphasis added.

77 HRC Concluding Observations on Periodic Reports of Israel, UN
Doc.CCPR/C/79/Add.93, para.10; CCPR/CO/78/ISR, para. 11; of Syria, CCPR/CO/71/SYR,
para. 10 and of Morocco CCPR/C/79/Add.113, para.9 and CCPR/CO/82/MAR, 1 December
2004, paras. 8 & 18; ECHR: the inter-State litigation between Cyprus and Turkey culminating
in 25781/94, judgment of 10 May 2001 and the individual applications against Turkey arising
out of the situation in northern Cyprus such as the case of Loizidou, ECHR, 15318/89, judgment
of 18 December 1996.

™ Contrast concluding observations on the third and fourth periodic reports of Israel, note 77.
In the third report, the HRC pointed to “... the long-standing presence of Israel in these
territories, Israel’s ambiguous attitude towards their future status, as well as the exercise of
effective jurisdiction by Israeli security forces therein”; para.10, emphasis added. In the fourth
report, the HRC stated “... the provisions of the Covenant apply to the benefit of the population
of the Occupied Territories, for all conduct by the State party’s authorities or agents in those
territories that affect the enjoyment of rights enshrined in the Covenant and fall within the ambit
of State responsibility of Israel under the principles of public international law”; para.11,
emphasis added.
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®  lascu & others v. Moldova & the Russian Federation, with Romania intervening,

ECHR, 48787/99, Judgment of 8 July 2004; the view of the Court may have been affected by the
fact that Russian forces were responsible for the original act of detention.

% ECHR, 31821/96, admissibility decision of May 30, 2000; decision of second
Chamber, 16 November 2004.

8t Behrami v. France, 71412/01, ECtHR, 16 September 2003; the case has been
communicated to the French government. One child was killed and another injured when a
cluster weapon exploded in the French area of operations in Kosovo; see generally HRC,
General Comment 31, note 19.

2. HRC 29 July 1981, UN Doc.A/36/40, 176; Communication No.52/1979,
CCPR/C/13/D/52/197.

83 TACHR Report No. 109/99, Case No. 10,951, 29 September 1999, Ann. Rep. IACHR
1999.
8 Center for Constitutional Rights; http://www.ccr-ny.org/v2/legal/september _11th/docs/3-
13-02%20IACHR AdoptionofPrecautionaryMeasures.pdf.

%5 ECHR, 46221/99, judgment of 12 March 2003; Grand Chamber judgment of May 12,
2005, para.91. This decision postdates that in Bankovic, note 57.

8 Lopez Burgos, note 82, para 12.2, emphasis added. This is further confirmed in the

separate opinion of Mr. Tomuschat.

8 Note 57.

8 R g. In the llascu case, note 79, different violations were found against Moldova and

Russia; contra Bankovic, note 57.

8 Disabled Peoples’ International et al v. United States, Case 9213, Inter-Am. C.H.R. 184,
OEA/ser. L/V/IL.71, doc. 9 rev. 1 (1987) (Annual Report 1986-1987).

®  Salas and others v. the United States, IACHR Report No.31/93, Case No. 10,573,
14 October 1993, Ann. Rep. IACHR 1993, 312.
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' Xv Federal Republic of Germany (Application No 1611/62; 25 September 1965), 8 Ybk
ECHR, p.158 at 169; WM v Denmark, 17392/90, admissibility decision of 14 October 1992.

2 Varnava & others v. Turkey, 16064/90 & others, admissibility decision of April 14, 1998.

» Note 82.
" Such a test has the additional advantage of being consistent with the law of State
responsibility. It also ensures that applicants complaining of the same acts under the same
control of the same State agents are treated in the same way, whether the harm occurs within or
outside national territory. E.g. Isiyok v. Turkey, 22309/93, admissibility decision of 3 April 1995;
friendly settlement of 31 October 1997; the alleged violation was the harm that resulted from
aerial bombardment. It would seem somewhat strange if whether or not a victim is within the
jurisdiction of a State depends on which side of the border the missile falls. It would also ensure
that victims of aerial attack would be subject to the same jurisdictional criterion as victims of
ground attack. If the test used is control of the victim, as opposed to control over the infliction of
the alleged violation, ground forces may be found to be in control of the applicant, as in the

Issa case, note 57, but it is difficult to see how airborne forces could be, even when that person is
intentionally targeted. The difficulty with the admissibility decision of the ECHR in the case

of Bankovic, note 57, is that it appears to make jurisdiction dependent on the colour of the
uniform or on the type of weapon used.

% E.g. the common practice, prohibited under LOAC/IHL, of removing the ears of dead
opponents as some form of trophy; e.g. Akkum, Akan and Karakoc v. Turkey, ECHR, 21894/93,
judgment of March 24, 2005.



