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pas
1 Marc Bossuyt, L’interdiction de la discrimination dans le droit international des
droits de I’homme, Brussels, Bruylant, 1976, 262 p. An advance publication of the
relevant chapters can also be found in the Human Rights Journal/Revue des droits de
I’Homme of 1975 (pp. 783-820) under the title “La distinction juridique entre les droits
civils et politiques et les droits économiques, sociaux et culturels”.

2 Bossuyt, “Ladistinction ...”, p. 785.

It may be even more correct to state that it is the “economic impact” of the
measures required from the State to respect the right in question that is the relevant
criterion. If those measures do not go beyond what is expected from a State to respect
the rule of law, it should be considered to be a civil right. If the economic impact of
the necessary measures requires the Government, in view of the scarcity of the resources
available, to fix priorities in the implementation of the different rights, it should be
considered to be a social right.

*  Bossuyt, L’interdiction ..., p. 185 (the exclamation point was inserted in the
original text published in 1975/1976). It has never been claimed that if a right is
contained in an international instrument which, according to its title, is supposed to
guarantee either civil or social rights, every right contained in that instrument should
necessarily have the characteristics of, respectively, civil or social rights, as mentioned
above. The approach taken was exactly the opposite: if aright has those respective
characteristics, it should be considered to be a civil or a social right. For that reason,
examples given by critics of “social rights” not requiring any financial effort or of “civil
rights” requiring such efforts are missing the point.

> |Ibid., pp. 185-187.

® Ibid., pp. 187-188.

" Ibid., pp. 188-190.

® Ibid., pp. 190-191.

® E.W. Vierdag, “The Legal Nature of the Rights granted by International
Covenant on Economic, Social and Cultural Rights’, Netherlands Y earbook of
International Law, 1978, pp. 69-105. In his Ph.D. thesis, The Concept of
Discrimination in International Law with Special Reference to Human Rights, published
in 1973 in The Hague, however, Vierdag had stated (p. 76) “there is nothing in the
nature of the rights to warrant such a clear-cut division into types on the basis of State
action or abstention”.

3
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19 This rejection is based on the outcome that trade union rights and the right to

strike are considered by Bossuyt as civil rights since their enjoyment requires no
financial support on the part of the State (Vierdag, “The Legal Nature ...”, p. 82).
“The right of everyone to form trade unions and join the trade union of his choice” is
guaranteed in article 8 of the International Covenant on Economic, Social and Cultural
Rights, but also as an aspect of everyone’sright to

freedom of association with others “including the right to form and join trade
unions for the protection of his interests’ in article 22 of the International Covenant on
Civil and Political Rights. Isit - despiteits quite identical wording - a civil right in the
latter and a social right in the former? Does a civil right - formulated as an aspect of a
“freedom” - become a social right because it is included in a convention guaranteeing
social rights? If the distinction between civil and social rights is not based on the
extent of intervention (rather than abstention) required from the State, on what criterion
is the distinction based?

% bid., pp. 76-77.

2 Vierdag (ibid., pp. 92-93) argues his views as follows: “a remedy [against a
violation of a social right] would imply the competence of a court to compel the
administration to take measures creating conditions under which a social right can be
enjoyed. Such a competence would, however, cover utterly political questions, and
would thus nullify the separation of powers that is the cherished basis of the system of
government in a great many countries. It would turn the judiciary into a political
organ. How is a court of law to protect, say, the enjoyment of the right to work?
How isit to judge and to declare on the basis of the law that a policy of full employment
is not effective, and should be realised in another way?” With respect to article 2,
paragraph 1, of the International Covenant on Economic, Social and Cultural Rights,
Vierdag (ibid., p. 101) concludes: “It is highly improbable that as a consequence of
this obligation individuals would be effectively protected against inaction on the part of
governments if confronted with a worsening economic, social or cultural situation. It
is all the more unlikely that, on the basis of the International Covenant on Economic,
Social and Cultural Rights [ICESCR], they would be effectively ensured continuously
improving economic, social and cultural conditions.”

3 Ibid., pp. 102-103.
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41t isstriking that, while rejecting the absence of financial support on the part of

the State as an adequate criterion for the differentiation between civil and social rights,
Vierdag nevertheless distinguishes among the rights guaranteed in the International
Covenant on Economic, Social and Cultural Rights a first category that is immediately
available at no “cost”, a second category that is immediately available but which
demands “expenditure” and a third category that is of no or limited availability and
which involves “considerable expenditure”.

> bid., p. 103.

' In referring to C.W. Jenks (Social Justice in the Law of Nations. The ILO
Impact after Fifty Years, London, 1970, pp. 70-79), E.A. Landy (The Effectiveness of
International Supervision. Thirty Years of ILO Experience, London, 1966, chap. I) and
N. Valticos (Droit International du Travail, Paris, 1970, p. 157), Vierdag (ibid.,
pp. 104-105) notes that “ILO Conventions already deal with social rights in a more
precise and detailed way, and in several instances go further than the provisions of the
International Covenant on Economic, Social and Cultural Rights [ICESCR]” and “The
machinery of supervision of the ILO is avery

sophisticated one, in comparison to which the regulation laid down in the
International Covenant on Economic, Social and Cultural Rights [ICESCR] can only be
characterised as poor.”

" 1bid., p. 105.

8 Bossuyt, L’interdiction ..., p. 210: “Le caractére relatif des droits
socio-économiques ne veut nullement dire que la réalisation de ces droits est pour
I’homme moins importante ou moins urgente que le respect des droits civils. La
distinction ne se fonde pas sur une quelconque priorité dans les besoins des hommes, car
I’ épanouissement libre de I’homme requiert aussi bien la réalisation des droits sociaux
gue le respect des droits civils. Ladistinction entre ces deux catégories de droits n’est
pas non plus une distinction de valeur entre droits primaires et droits secondaires; elle
n’est pertinente que du point de vue de la technique juridique.”

¥ Ibid., p. 195 “la jouissance moindre d’un droit se répercute inexorablement
sur la jouissance des autres droits de I’ homme”.

% In the Vienna Declaration and Programme of Action adopted by the World
Conference on Human Rights on 25 June 1993 it was reaffirmed that “All human rights
are universal, indivisible and interdependent and interrelated. The international
community must treat human rights globally in a fair and equal manner, on the same
footing, and with the same emphasis.”

2L G.J.H. van Hoof, “The Legal Nature of Economic, Social and Cultural Rights:
a Rebuttal of Some Traditional Views”, in P. Alston and K. Tomasevski, The Right to
Food, The Hague, Nijhoff, 1990, pp. 97-110.
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22 |bid., p. 101.
2 1bid., p. 103.
% 1bid., p. 105.
% |bid., p. 104.
% |pid., p. 103.

2’ Marc Bossuyt, “International Human Rights Systems: Strengths and

Weaknesses’, in K.E. Mahoney and P. Mahoney, Human Rights in the Twenty-first
Century, Kluwer, 1990, pp. 52-55.

% 1bid., p. 54.

2 Patrice Meyer-Bish, Le corps des droits de I"homme. L’indivisibilité comme
principe d’interprétation et de mise en ceuvre des droits de I’homme, Fribourg, 1992,

401 p.
% pid., p. 135.
L \bid., pp. 141-142.
2 pid., p. 152.
% Ibid., p. 155.
34

Kitty Arambulo, Strengthening the Supervision of the International Covenant
on Economic, Social and Cultural Rights. Theoretical and Procedural Aspects,
Antwerp, Intersentia, 1999, 449 p.

% |bid., pp. 71, 75 and 81.

% |bid., p. 75.
8" Quoted by Arambulo, p. 80.
% |bid.

% Gunter Maes, De afdwingbaarheid van sociale rechten (The enforceability of

social rights), Antwerp, Intersentia, 2003, 523 p.

9 Ibid., p. 28, No. 55.

“LIbid., p. 29, No. 58.

“21bid., p. 30, No. 61.

3 bid., p. 42, No. 77.

“Ibid., p. 488, No. 951.

4> Ibid., p. 490, No. 956.

6 bid., p. 491, No. 958.

“""Ibid., No. 959.

48 Cf. Bossuyt, L’interdiction ..., p. 184,

49 See ibid., p. 195, note 10: “Ici, comme d'habitude dans les sciences
humaines, il 'y a pas que du noir et du blanc. 1l y a du gris, surtout du gris, du gris
foncé et du gris clair.”
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* |t is no different from other legal distinctions, such as the one between public

law and private law, the one between codification and progressive development of
international law or the one between a unitarian and a federal or a confederal State.
Several legal concepts contain elements of public law as well as elements of private law.
Nearly all international conventions elaborated under the auspices of the International
Law Commission contain provisions of codification and provisions of progressive
development of international law. Institutions of one and the same State can, despite
what may be claimed (or proclaimed) by its constitution, contain in varying degrees
elements of a unitarian, a federal or a confederal State. No one would nevertheless
claim that such legal categorizations are inaccurate, imprecise, difficult to uphold,
dangerous or regrettable.

> For instance, if a traditional civil right such as the “right to privacy” is
interpreted as a right that requires from the State the elaboration of an extensive
programme of isolation of houses in order to protect persons living in the neighbourhood
of an airport against excessive noise during night-time, that right will in that
interpretation lose the characteristics of a social right. On the contrary, when a right
contained in an international instrument on social rights is implemented in the national
legislation of a State party in a manner such that it can be immediately and fully
guaranteed to all, it will be judicially enforceable, as is the case with traditional civil
rights.



