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INTR0~UCTION 

1. Ih it~· resolution 10 (XXX) of 31 August 1977, the Sub-Commission considered 
_that a comprehensive study of the imp],ications for human rights of situations 
)m.qwn as states of siege or emergency would be conducive to the achievement of 
the same aims pursued by the United Nations with respect to human rights. It 

· entrusted Mrs. Nicole Questiaux and Mr. Caicedo Perdomo with the preparation of 
a preliminary version of such a study,, in the light of information provided by 
Governments on the legislation and -jurisprudence applicable -t;o such situations . 

2. By resolution SD (XXXI) of . 13 September 1978, the Sub-Commission recommended 
that the Commission request the Economic and ~.ocial Council to authorize 
Mrs. Questiaux to continue the st~a.y of the subject. By resolution 1979/34 of 
10 May 1979, the Economic and Sopial Council endorsing Commission resolu.tion 17(XXXV) 
authorized the Bub-Commission to · request Mrs. Questiaux to continue_ the study. 

3, At the thirty-fifth session, the Special Rapporteur presented her final 
:ceport with conclusions and recommendations (E/CN.4/sub.2/1902/15). The 
Sub-Commission endorsed -those bonclusions and recommendations and decided to 
transmit the study to the Commission on Human Rights at its thirty-ninth session . 

4, The Commission on Human Rights took note of the report and by its 
resolution 1983/18 of 22 ' February 1983 requested the Secretary-General to invite 
Governments, the relevant orgai.1s of the United Nations, the. s·pecialized agencies, 
the regional intergovernmental and non-governmental organizations concerned to 
submit to him their comments, if any, o:ri the report of the Special Rapporteur; 
to compile these conunents and to forward them to the S1?.b.:_Commission at its 
thirty-sixth session, in order for the ·-uub-Commission to :propose to the Conim:i.ssion 
at its fortieth session measures designed to ensure respect fo:r.· human rights under 
states of siege or emergency, especially o.f the rights mentioned in article 4, 
_paragraph 2, of the International Covenant on Civil and Poli ti cal Rights. 

5, The present report is prepe.red in accordance with resolution 1983/18 of the 
Commission on Human Rights. 

/ 

t' . 
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[Original: English] 
,t ··: 

·c2s JU!le 19El3J 

6. Paragraph 68 .of the study arg'UeI:1, tX.1,i;it,, ;itli .~espect to the guaxantee of a 
certain minimum .standard of human rightf:l, :1no~~ q:f internatton,al law have been . 
developed, which can be regarded as peremptory . norms within the inea.ni:ng of . 
article 53 of the 1969 Vienna Convention on the Law of Treaties· and from which, 
therefore, no derogation would be. ,poss;i;.ble. . Th~~",-5~onclusion has Aust:i_:-ia' s full 
support. F-urlhermor~ Austria -holds. the· .yie:w tha~.- ,.at} additi(;>nal . ana,l_yeii,,~ ~hqu~d 
'be made in . order. to circumscribe -and .define as cloijel;v° as possiblEf.,'tnase _ r,~ghts 
from which.derogations. in situat~ons of sta~e ~f.,,-~l~i~-:•Pi emergenc_r.:)F.'e.; deem~d 
to be possible. In this connection the following method should be_ .. ~-p_p1ie<1,i .. 
Instead of the currently valid principle ,.fhich allows for derogation's" of rights 
unless their inalienability is explicitly st~t;i_<;\, t.~.e i~t~,p;i.a,tional commun.ity 
should adopt· the opposite principle· thq.s a;i,lowi_n~t for de~ogations . .Qri~y in· cases 
where th~ possibility for such derogation~i:.i.§·:· :provided £0::i:- e:;P+essi's verbis. 

• I • .• • • • • • • • • • • ,' 

- · X ~-~.- . . · i r·~ ,· · · · 

7. It would appear obvious that amendments to existing f:n'ternational instruments· • 
to this effect ·will not be • achieved in- the foreseeable ftl.ture. l{owever, th1;3 
SUb-Commission on Prevention of Discrimination and Protecti(;m of Minorities 'might· 
wish to consider this issue and. strive . for the elaboration of a .. list of those · 
rights from which derogation ·is considered to be admissible in a state o:f siege · 
or emergency. At a later stage such an enumeration might ·be embodied iri a · · ·:--·. 
resolution t ·o be adopted by the General Assembly. 

8. ---.. Iii· its conclusions the study under consideration proposes a minimum of 
inalienable elements which have to be safeguarded with regard to the right to a 
fair trial. Austria endorses these proposals and would welcome any further 
elaboration of such minimum elements. . In addit-ion it would appear appropriate 
to state in more general terms that, · even in a state of siege or {3mergency,.· any . 
form• of punishment and in particular the execution of a death penalty presupposes 
the conduct of a. i;rial ~ In this conri.ecticin Austria• wishes · also to reiterate ·. 
however, its general humanitariap. interest in the abolition of the death penalty~ 
Particularly where politic~ matters are concerned. Austria therefore ·supports 
the relevant. proposal con'\;ained in recommendation B. 3 (page 45) of the study 
under consideration. · · ·. · 

9 • Austri~ ;furthe;r:more · 'supports the demand for certain minimum guarantees :for 
the tre:atment ·of detained p.ersons .as elaborated in paragraphs 187 to 190 of the 
study. 1 · 

10. With rega~cl. ·to· measures proposed for the development of the role of 
specialist international ·surveillance· organs the Austrian .Government wishes to 
express its view · that primary •importance ought to be attache·d .. to promoti;ng . • 
U.ni:v;einsa1 ac!he:reri.ce t .o. tl:+e International Covenant on Civil and Political Rights. 
?n this basis . Aust:i:;ia· ep.cior~es ili particular.·the pr0posals .:·speoii'ied-in;-,<;letail .. 
J..n r~cormqendat:i'..on A 1, 3 and 5 . (pag~ ,44) of the study~ · •::J: ... · 

·,: 
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CHAD 

[Original: French] 

[27 June 1983] · 

11. The study of Mrs. Questiaux, Special Rapporteur on this question, is 
sufficiently clear as are its recommendations, which if implemented in practice 
by the countries concerned would be useful for international surveillance. 
Consequently, Chad entirely approves the study that has ·been ·prepared and· do·es · 
not consider it necessary to comment e:x:c·ept t6 support it, particularly with 
regard_ to two poinys. · 

12. Fir~t, a,. _state of siege or emergency ~s such mu.st not serve· as : a legal 
prete~ for ·the authorities concerned to m~use the so-called· "provisional 11 

powers ,vested ).n ~hem .because of exceptional circumstances, to·· violate human 
rights in: a flagrant _and shameful manner, or to encourage ana perpetuate such ·. 
a cris;i.~. -situation:.·: .. ~ .. . . ,; 

1-3• :There':f.'o,re, it is nece'.ssary to ~n.sure that at the international level 
sanctions are ad.opted· against all who' would prevent the: enjoyment- of human · 
rights, s·o as ··· to .. 'preserve . the inalienability of those rights ·. as they are 
defined by arti_cle .. 4. of the International Covenant on Civil and Political Rights. 

•, .... , ,. . .. ·.' . . . . 

14.. S.econdly, in.. viev;' .of :the a.i'sregard for or reduction of the, power ·of the -
judiciary .in the · event of a . st ate · of siege or emergency, Chad woul~ wish that 
under such · conditions t _he 'competence of the courts should henceforth _be fully 
recognized so as .to ·ensure · effective supervision of its consequence·s.· 

MEXICO 

15 • .-. Ati'.'ticl-e ·29 of the Federal Constitution provides: · 

[Original: Sp~Sh] 

[ ?0 ~u:rte 1983] ·. : 

. , .· ·. ··: 

"In oases . of in~asion, : grave disturbance of the public pe~9e! · ··ox-. -~ry· ·other '· ' 
' . . ' emergency which may place society in grave danger or conflict, only 'th~ . . I 

·. President of the Mexican· Republic, with the concurrenc_e . of · the Collhcil' of, 
Ministers and with the approval of Congress, or if the latter be in recess, 
of the Permanent Committee, shall have power to suspend throughout th·e · 
country or in any particular place, such guarantees as may be a hindrance 
in ·meeting the .. situation p;romptly .and readily; but suc;:h suspension shall 
b'e made for a"limited period of time by means. o'f general prohibitions and .. 
shall not be directed against a partfcular individual. If the suspension .: . . i'.,: 
occurs while Congress is in session, Congress shall grant such powers as · 
it may'deem necessary to enaole the Executive to meet the situation; if 
the suspension occurs during a recess, Congress shall he convened without 
delay for the purpose of granting such powers 11 ·• • 

16. As -can be seen, this article observes_ the substantive guarantees mentioned 
in paragraph 41 of the study: the principles of exceptional threat, · · 
proportionality, non-discrimination, and inalienability of certain fundamental . 
rights. · 



,·\ 
•.' . 

E/CN.~/Sub.2/1983/15 
page 5 

17. ·The principle of exc~ptional threat is observed·, · sine~ the guarantees · may be 
suspended only in cases of invasion, grave clisturbance of the public peace, • or 
a;rry other em~rgency which may place society in grave, clanger· o~· co:ri~lict • . · .· • • -1· ~ 

I', . •• •• 

18. The principle of proportionality is complied wi. th; · since·· the only guarantees 
that may be suspended are ' such guarantees as may be a hindrance in meeting the 
situation promptly and :r:eadily and the suspension is· for a limite<f period of t°:i..zne. ::. 

19• The principle of non- discrimination is ensured, since the suspension of , 
guarantees is made by means of general prohibitions and is not c1ire·cted against 
a particular :individual. . .. ·, . 

20. As· to the -principle of inalienability qf certain .. fundamental rights, it 
should be rioted ·that, under article 29 quot.e.d above, only such· guarantees as 
may be a hindrance in meeting the situation may be suspended. Conseq-uently, and 
in keeping with the essence of. tha:t, :il?l!,ovision, ... ·there .has never be.en, nor can , . . , 
t here be, any· su'sperii:liort of su·ch gµa;i-a.l'ltees :s,s· those c·ontained in article ~2. pf .. , _,. -, 
our Magna Carta,'· whi'ch ·:prohibit's punishments by m:utila.tion and infa.my,' branding, 
flogging, beating, torture of any kind ••• and any other unusual or ex~es~ive 
punishment. The same goes fo'F article 2 of the . Consrtitution, which J?.~R~~b','.bts . :-
slavery~ .. ··· - · · , • · ·· · · · 

21. The study iri question also mentions other principles such as that of 
provisionality, in the sense that suspension cannot be justified for longer_ than 
required by the sole . concern for a return to normality. This is Cove.red in th,e 
aforementioned article 29·, in; ·t~at the suspension, of guarantees is for a limfted 
period of time. . · 

22. As to the person who decrees the suspE;)nsion of : guarantees, it is only the 
President. of. the· Uriit·ea Mexi·c~ ~tat es, w~~h the concurrence· of the heads of the : .· ... 
Ministries, the Ad.m:i:rµstrative ·Iiepartment.s_. ;:i,nd the 'Office ·of the .A;ttorney-General 
of the Republic·,- ,an~ ·-w1th ·the approval of Congnes.s, or if the ~·a:tter ·is _in •-.:·· 
recess, · of the. F-ermaxl'ent· Commi:t;tee. · . . . .,.,-:":,: 

23. With regard to ;hhe· territ~rial aspect, the guarantees may be ·suspended . , .. 
throughout the country or in a parti-cular place, Mexican law doe$:! ' not ·permit a 
permanent state of suspension. . . . ; . 

•' . . .. 

24. The right . of the accused to be defe:nd~d. is a ·,·right regulated at the level 
of the Supreme Law-, ' since .- Eil:'ticle· 20, section IX, o·f the Constitution stat'es that 
he shall be heard in his own defence, either pex-sonally or by a person -w:hom he 
trusts , or by both_; a~ h<=: 11).aY, desire and that-. if. he does not wish to , app·o1nt .· a 
defender, the ·court: shall ·appoint one ·ex off:fcio . . .. ··. _. ,. . 

25. The Supreme Law .further .states that . t:r::L.als not only in criminal matters . :,.!'. ,. 

but in any branch of law shall _be public, ., ~~ye for e:icbeptional · cases, such as , 
offences against public· morality or trial[!l _in which public morality is attacked. 

26 . For the reason already given, there .. ~re no extraordinary tribunals, 
inasmuch as article-13 of the Constitution provides that no- one _may be tried 
under privative .laws or by special courts. · 

27 . As regards detention incommunicado, article 20, section II of the 
Constitution states that the accused may not be compelled to testify against 

, ;; ,. : 

;;_,,• 



;: i'\ . •'• •' :·· . 

E/CN.4/sub.2/1983/15. 
page 6 

himself; · thus, detention incoIJl!IIUilicado or any. other measure having the same effect 
is strictly .prohibited, . Administrative detent~o_n, may not exceed 36 hours. 

28/ '·'with regard to prison life, .artici:~ -18 of the Constitution, referring to the 
penal system1 states that . its objective ·is the social :i;ehabilitation of the 
offender by means of work1 training for that purpose and education. 

29. As·· to the :proposals concerning the period of im!)r:i.sonment, I should like to -
state -the following: 

•••• • l•\ 

(a) All trials are public, except those whi'"ch deal with offences against 
public ·· morality or in which public morality is attacked? and in such cases th.ey 
are held in camerap but in the pr~sence ·of '·t-:t1.e accu1;3ed and his counsel. As soon 
as there ls an invest;i.gation? that _. fact · is record.et.in a register calle(l the 
"Government Book11 ; and the . same· occurs · upon remand in custody; 

": , .. ·(q) Article 20, se.1;rt;:i,o,n n, of the ConstHu:fiion prohibits detention ~-­
incommi:#licado; ·. 1 in addition;· our legislation provides for ordinary and 
extrac5rdiriary remedies; 

(c) Under article 20, section IX, of the Constitution, the accuse~-may 
~\PJ?p~nt ~ d'efender :j,mmediate~y upon arrest, and is entitled to have him p~esent . 
at' every st·age of the proceedihgs 9 but he is• also obliged to ensuxe his appearance 
as often as required. 

30. Under our law, the person presumed responsible chooses one or more legal 
defenders, and co:rnrrrunication between the accused and his defender is pemitted . 
at all times. 

(a) The last paragraph of article 22 of the. Constitution prohibits capi_tal 
punishment for political offences; it can only be imposed for high treason 
committed during a foreign war, parricide, murder by treachery, with premeditation 
or for gain, arson, kidnapping, highway robb~ry1 piracy_ and grave military crimes. 
However, there is no capital punishment at present since none of the criminal 
codes now in force in Mexico provides for the .. death penalty, so that it can be 
stated that it no longer exists·. · ·Although purely as a matter· of law there is 
still capital punishment under article 22 of Mexico's Supreme Law, it remains 

., .. ,., only in the Code of Military Justice~ However, this Code, ivhich retains capital' 
•J.-· · punishment for grave milit~ry crimes, · is e. dead _ letter as far as imposition and 

execution of that punishment is concerned. in practice, it has not been carried 
out for decades; · 

(b) Article 14 of the Constitution bars retroactive application of a , .law 
to the detriment of any person. 

'.:,:3i. For the purposes .. of the .principle of notification mentioned on page 13. of . 
the reference document, the international commitment should be entered into 
through a treaty which, under article · 133 of our Constitution, forms part of · 
the ·supreme Law of the land • . As ,may be observed, many of the points advanced in 
the study are already included in our .law. Obviously, the ~tudy ori the question 
of the human rights of persons subjected to any form of detention or imprisonment 
is a valuable legal contribution, · · · 
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• • ' • • • • ' •• I r .. ,1 •,• •,'·'.' ••;,,._ > : \ .(' ;., { •: , ; , \'(.., ; 

·32. Articles 123 and 124 of the 1961 ConstKtution1.;s.et: out the pri.nciples of the . 
. ~mergency administration in· Turkey •.. •ill\.a::tidie:. 12•4, Gi)ara. 1) empowered the Council 
of 'Ministers to proclaim an ove.r-allJ} o:r'.1;partial; sta:b'e of emergency no:t · extending 

,. beyo:ricf.': a pe.ri,od of two months-1-' 1.t:n: thei:, pre.se:rrcill o;f·:;the following conditions: · state 
of war, em~;rigence of a situat':ion•rv1hiohr,mgp:t lead!' :tp a war, upheavals,-: emergence 
of a forc·etut· · and active rebelJib:h .:a;gains'.b the c¢:r\:mtry and the, Republic or . 
irrefutable indications of widespread terror activities· launched from inside ·or 
outsid.e which would endanger or ai.,l'.!l_i~t . destroying. 'ihg_ .. indivisibility ·of the 
cour.;try _or .:th~ nation. The use of this power by the Councii or' Ministers was 
alsb sui:fJ~bt~d to ai,Jp;roval by Parliament. The ·above-,mentioned articles 123 ancl 
124 perta.in'e!q:\ respectively, to s1ia:lfes of emergency and- martial law. 

33, .{l,rticte 123' !)rovided for .t·he enactment of a law regulating states- of siege .· 
which was riev'er adopted. · The :a:raft .. 1aw on t·he state of siege,. prepared in 
pursuance -o:f'thi·s very ' objective, and also in accordance with article .121 of , 
Turkey's new Constitution (9 November 1982) is still being discussed in Parliament. 

34. ArticlEi. 124'of the 1961· Const·itution, on the• other. hand,. WBtS implemen~ed by 
the enactment of Martial Law ·No. 1402 .. (13 May 1971), which replac~d :f;.ht3 previous . 
Martial La,f·'No. 3832 . (25 ·May 1940). • Some articles of. Martial Law No., 1402 w~re . 
later ' found· u.riconstitutionai by ·the Constitutional i.C.ourt. This .decision; rather 
than making ·the· legislation more· complex (as sugges.;li.ed in ,the, st-µdy, paras.12.3, · ·. 
124) in fact provides evidence-· of the supremacy of ·t.he. Cons·tit-~t.;ion. an<;!. . tl;le . . 
principles o.f ·the democratic state of law. These principles and their supremacy 
have '.' been adopted as· major commandment·s in the 1982 Constituti.on, as well •. 

' . 
35·. ' Some articles of the 1961 Constitution· ha;e been· .:3,mende.cl· by La'w NQ .1,488 of 
29 September 1971 in order to safeguard the freedoms. embodied in tl'J,e Constitu~ion 
against terrori'~t activities designed to serve extreme ·fanatic . and. ideologi.cal .: 
objectives. These 'amendments ,vere enacted with the sole purpose of defending . 
th~ Conspitution against situations not foreseen earlier. 1/ 

36. .Among these amendments, article 32 emphasises the _p~inciple- of a "legal 
judiciary" which provides that the duties and responsibilities of the courts ·and 
judges sb:oiud b'e e?'stablished by law.. This Constitutional pr;i.nqiple_ wa.s giV;en 
specia,l emp_ha~is obviously with a view to ruling out any arbitrariness in the 
estab'Iishme·n'.t,·of cib'urt;s. 

1/ ·Dr • . Ernest Hirsch, Professor 9:t the Vni vers.ity of Berlin and . spec~alist 
in Turkish Constitutional history has s:tudie.d _these developments in depth~ -and at 

. /3. conference he gave ·in Borln on 23 .Novemb:er °1971, concluded that the amendments •· 
introduced to the Turkish Constitutio'n in 1971 were designed to safeguard the · 

·. ,Constitution against extremist pre$S.Ur~s and that they. were entirely in conformity 
wit)h tl;l,<?. European Coriv~ntion on· HWIU¥1 Rights ( es.Pl?Gi?1),Y a~tcJ:e:s S~ 9, .. 1.q, 11 ~d 
15 .. , .. : . . . . .. . . . ' .. ..... : . ·' . .. . ... . 
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37. The terms of refe-rence of military courts were defined, in line with the 
above-mentioned principles, in articles 13, 15 and 23 of Law No. 1402. Furthermore, 

-State security. couxts were established, in accordance with article 136 of the 1961 
Constitution; for crimes committed against the Republic and related directly to 
State securit.y~ 

38. In implementation of this legislation, .. military courts cµid State security 
courts we~e established in accordance with amended article 15 of Martial Law No.1402 
(in. localities where martial law was proclaimed, to deal with cases related to . . 
martial law), and amended article 136 of the 1961 Constitution :uespective-:(.y. With 
the establishment of these courts, the judicial procedure was speeded up, preventing an 
extensioh of the period of temporary custody. trhe principles of judici?,l · 
independence and judicial immunity prevailed in ·bhe work of these courts. 

State of emergency in the 1982 Constitution 

39 ■ . The military intervention of 12 September 1980 was undertaken. following the 
build-up of acute terrorist and anarchist activities seriously threatening the 
country with division and collapse.· The National · Security: Council, faced wi.th nq 
other choice to .. save_ the country from this situation and restore peace, security, 
la~rarid prd.e;i;i:-t took ·over the -legislati:ve and execut'ive functions on a tempo:rary . 
basis, and extended II!:~~ial law/ ·which· was already in force -in some areas,• to the 

. :;Whol~ ,of. the cuµntry. i . . . . . 
. .~. • • . . . . f ·- . • • ., . . 

40. The· Secretary- General of the Council of Europe was immediately informed of 
the si i;;uatiori · by a letter of dt;iroga'.ti'on. The· · Secretary-General was also kept . . .. 
informed of the · co.nsequent measures .taken within. the framework of :relevant laws •. 
Du.,ring that period, .the essential principles of the "independent judiciary",· .· ' · 
11 judge's immunity" and the "natural judge" were preserved. Despite pressing 
conditions, · ~xtraordinary courts were not established. · · ·· 

4f. ·· All the restrictio!).s upon rights and fr~edoms corresponded to the requirements 
of the prevailing conditions but never exceeded those ·requirements. ·No restrictions 
were brought upon those . rights· for which relevant international instruments did 
not recognize derogation • . Finally, the .restrictions were implemented with no . '. 
discrimination. It is aJ.s'6 . important to: note that the restrictions are being 
gradually lifted with the · improvement :of the adverse. conditions. 

42. State of emergency provisions in the 1982 Con.'stitution have beerFset. out in • 
three .- ,categories: 

. (a)' ·National disa~te~$. and e;.rave economic dep;t-ession (article· 119), · . 

·.(b) Widespread terror activities and serious ·disruption of public order 
(article 120), 

(c) · M~rtial law, .mobilization, war (article 122). Measures. prov:i,ded in 
'article · 122 are to be taken in states of war or situations which · could lead· to 8: 
war;'-' ·civil :war {rebelli.on), or the danger of division . of ·bhe nation cir the countr.Y• 

:, · ·.· ,. . . . . ' . 
• .... ' 

43·~- . The C-oilncil of Ministers u:nder the presidency . c;>f the President of the Republi 0 , 

'· is 'empoweJ?ed to proclaim states of emergency, martial ];aw, mobilization or wax 
throughout the country or in part of it, for a period not exceed'ing six months• . 
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This decision shall be published immediately in the Of ficial Gazette, and submitted 
to the Grand National Assembly (Parliament) ·on the same day for approval. The 

·i~Gr-and National ·As·sembly is empowered to lift the sta,te of emergency, or extend it 
by periods 11,ot exceeding four months. (The four month restriction does not apply 
in the case ·of war). ' 

44• . :rnall t .hese ,, stat:es .of emergency, _ the Council of Ministe.i-s, meeting under the 
preside:p.cy of the Pres;i.dent of the ~l{epublic, is' empowered to enact d,.ecrees . with 
the. forqe . of law on matte+~- relevant' _. '.fo the state of emergency • . These decrees 
shall be immediately submitted to.the Grand· National A$sembly for approval. 

'•• • c' • • : • .• 

45. As nientioned: .. ·above ' -:\:•n: parc:\,grµ,ph : ~3, ·a di'a1't· ·:l;;aw ·on-0.states of· ,emergenoy,,has 
been p1:epared in accordanc·E:'.l with article 121 of the i-982 -Constitution •. -.Thi:Ei · :: 
draft law is , still under consideration in the Parliament. 

~ . . . . .,. . . ·- •' .: . . . 

, ~ ·' Righ:t of . def.enc~.:. :· 

46 . .... -4.ilegations .. 6onc·e.:rn;i.ng restrictions on the right · of defence·~ made in. 
paragrap~-164 of the" study,,: a,~ei ~ou:nd·tess. 

0

The miliary courts which function . 
under martial law are esfa'blf~Hed .. acco·rding to · Law No. 3'53 on the Est1:1.blishment··- . 
and Proceedings of Military Courts ( d~t,~d,, 25 October 1963). Articles 83· and~·a5 
:of the -said Law rule -:f;ha~ tl:ie _a9cuseci.' sh?,f,t .be duly info~ed, during preparatory 
investigations, of th~- a.99;(.i.sa.tiqns .•iaid ag#nst him a.nd . be: allowed .' to have one · or 
more defenders. Article''i'J.°8 of the .·same law rules that the·Pu.blic Proseoutor 1 S' · 

accusa:bions shali be coI!lIIIUnicate·a to the aocused, before . the commencement of the· 
trial. Articles. 40-45 h,y. d9~_-;the p:r;-ooedu,re whereby the 9-9cused can request 
the removal of the judg~:~ ) xf _iµ,litary coui.'ts~ In n.ulita.17 ·courts, · just· as in .. 
other courts, . dec,isim1s.jire :peached following c<;m~iq.e:t:ation of the testimony' of 
wi tnes13es, as· we.11 as· :.of: _· ·~li_:, rel~v:a.nt evid~nce . zj_:tcl. ; all,"the ·a.rg(unents offered·· by 

. .'~oth the defence. and t~e.:_. p;r:os~cutor. The·se court(:) , are :no:pnaliy ·· constituted of 
two military judges and ·one military officer, y ·who reach decisions on a · 
majo;rity basis .• . Th_ei:r: d,ec;is~ons ':}an be appealed before highe:r; courts, 1:Qtless 
they concern iinprisorunerit :· ror periods .. of less .:than ' s:i,x months and fines • . 

' . .. .. . ' . ' . . . '' 

UNITED KINGDOM 
; . 

[Original: · · · English] 

[27 June 1983] 

4T, The United Kingdom considers,·tha:!; in;peacetime a state of emergency in the . 
United Kingdom can be proclaimec1 ··and regulations made und,er · .the Emergency Powers . 
Acts of ·1920 as amended by Section· l of . .the Emergency -P.owers Act 1964 in order 
to secmre :the ·essentials of life, ·· It is ,.rritten into the · 1920 Acts that the 
regulations mad.e under the Act -must not affe·ct the · right!?, · of individuals· under 
existing criminal proceduxe, or confer any right to punish by fine or imprisonment 
without trial, 

y Articles 2 and . 5 of the- annex· to Martial Law· No. -1402 make it possible 
for civilian . judges and public :prosecutors to be assigned to Military Courts. 
Cuxrl?.nt°lY. ',Ll9 · 9_;lyiJ-i,?;11 .. :pu'l?J~9 _.;p.r.~~E,lcutors and 1-54 civiJJ_!ii,~ judges are assigned . 
to mili irary courts. · . Furthermore, · 18 · prosecutors of the· Republic and -27 civilian 
judges are assigned to the High Military Court of Appeal~ · 
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-.- .. ... . URUGUAY 

. .[Original: Spanish] 

[14- June 1983] 

48 • . , As a general comment, the study in our view goes beyond the objective which 
wa$.-.iset for it and which the Special Rapporteur stresses in paragTaph 8, where 
she,, states: "In connection with the consideration of these· matters a.t its 
twenty-ninth session · in 1976, the Sub-Co~ission1 ; underlining the importance of. 
the matter, took the view that the question of the human rights of persons 
~ubjected to any form of detention or imprisonment in situations of public 
~~en'cY; or a state of siege should be examinecl in depth. 11 

"( I , • : , • • 

49, No doubt, the voluminous information · submitted: by various sources - mainly 
non-governmental organizations, which are quoted repeatedly - led the 
Special Rapporteur to include in her study elements which are of li.ttle relevance 
w..d which • contribute nothing to the question which is the subject-matter of her 
study ·and .:wh~ch, by .the way, is indicated by the very title of the agenda item 
"Question of the 4u,man rights of persons subjected to any form. of detention or 
imprisonment i,. ' 

50, The methodology adopted in the study balls for reservations on our part, since 
. examples are cited selectively and a la.rge · number of 'countri.es are .omitted; 
CQ!),Sideration being centred· mainly on a few 'countr.fes · in Latin America. · 

51. ':To achieve the necessary objectivi-ty, a study of this kind should ''have 
avoi'ded mentioning countries or· at le~:;rl:i should have based in detail concrete 
observations on national situations. On the contrary, the study contains 
assertions for which no.element of proof is furnished and which should have .. 
merited further investigation including consultation with the government concerned • . · . . . . . 

52. Examples· of this· approach; ~1hich is deserving of · our criticism and which 
weakens t:he objectivity of the study, ·appear, as regards Uruguay, ii1 
paragTaphs 139-145 and 164-165 • 

. 53, In paragraphs 139-145, the study dwells on considerations regarding a 
'draft Constitut·ion which, in the judgement of the Special Rapporteur, "though 
recently rejected by popular vote, deserves attention11 • 

54. · In view of the fact that none of the opinions developed in thos.e paragraphs 
is relevant to ,the situation of persons subjected to any form of detention or · · 
imprisonm~nt, it must be asked what. is the point of devoting .seven paragraphs of 
the study:· ·b·b a , :draft which the Government of Uruguay submitted to the Urugµ.ayan 
peopl0 for ·consideration, in free and exempla+Y elections whose results were · · 

· respected; · 

55. That having been said, attention is also drawn to the fact that in 
paragraph 144 use is made of inverted commas around two words, giving them a 
subjective and even pejonative meaning, which is rejected, 

' 
56, ·· ·In paragraph 164, under the subheading "Restrictions on of 
d.eliberat ions", the fallowing is stated: "In--,-t""h_e_r-ep_o_r_t,,..._m_e_n__,t_i-.o-. n_e ... d ___ .,-"l,_s_e_e 
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foot-note 34), the Inte+!-,.P·a:r:;li-amentary Union cites the case o.f, .. a Uruguayan sern=,,tor 
and two deputies who 'we;e allegedly tried in camera and on the'' basis of written 
proceedings". T·J::us ·,reveal~: a clear unawareness of the guarantees of due process 
extended by Uruguayan justice, and constitutes a clear example of what is 
mentip~ed in paragrap~ 51 above • 

. . · , . ', .· 

57. Lastly, in paragraph 165 of the study, under the heading "Extension of the 
factors that consti-t;.ute complicity", there is the following statement: "For 
example, Uruguayan legislation provides for punishment of assistance to political 
prisoners bi placing 'it i.n ·the same · category as · complicity". This is another , 
tendentious assertid:n' ·made in vague and imprecise .terms which .·mal(e'.· comment 
difficult. ·- ._, . . ' •::· 

5s ·/ -' First of all, attent'ion must •-'be drawn to the :mistake of using the expression .. .. 
"political prisoners", a concept which our country has described as inappJ:'.Opriate 
for reasons already widely known, namely because those concerned are persons 
tried for the commission of physical acts speci.fica,lly defined as offences in 
Uruguayan penal _legislation. · 

59. With regard ·t'o -vi'hat' is .. ·sought to be::,ins,inuated thereby, it should be stated, 
notwithstanding t :he .\.ragueiles·s. from ·which .•,the text suffers·, that 'if the .intention 
is to refer t6 ·conduct involving ai'd· or assistance to an association for·· criminal 
purposes or to a subversive · a;ssod.ation, :s·uch . conduct · is. 'defined 0as. an offence in· 
itself by article 152 ·of t-.he Uruguay-art P'ena.1 . Code and therefore, in, the., case in 
question, it is not a ·matter whatever ·of .. "placing" anything '!in the. same 
category11 • · · · 

60. The objective legal description of the above offence is the fact of providing 
assistance ·to·. '.the association likely ·t;o promote its activities, . continued 
existence or impunity, other than cases of .participation or complicity 
(Fern~do Bayardo . Bengoa, Dereoho penal U.L"l.lguayo, tome IV., vol. I, ·pp.145 ff, 
Montevideo 1971)'. · 

61. Where there is a presumpti'on of participatio:n in a crime or of actual 
complicity, the ·relevant provisions of arti-cles 61 --and 62 or · 197 of the . 
Ordinary Penal Code apply. It ·should be :: noted tha·b these provisions go back to 
the ve'J!IJ beginnings of Uruguayan ·penal 'legislation. :· In Ur.uguay, . ·analogy ,does 
not exist· in penal mattens, · the p:dnofple of nullum . crimen .. sine ;,lege 1;,eiIJ;g · ,. 
strictly applied. : ,. 

62. The Uruguayan authorities ·have instructed their representatives in the 
releva.ri.t ;·international bodies to make themselves available to the 
Special -Rapporteur ; for the·· purpose of helping her to clarify such aspects, in 
a desire to ·provide the ·fullest ppssible co-operation and at the same time to 
avoid the unjustified· damage which assertions such ·aa those commented on do 
to the country's image. ., 

,:; .·· 

.. . , . 

. . . . . 
• ... ~ : . 

1 .. 
' ... • .. 

: / · • 

I 

I 
I 
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II. COMMEWJi~ miCEIVED FROM UNIT.ED MATIOMS ORGANS 

CENTRE FOR SOCIAL DEVELOP.MENT .AND HUMANITARIAN .AFFAIBS 

'[Original: English J 
{23 June ~983] 

63. We ·.pay tribute to the Special Rapporteu:c: for -.the excellent pre:p~r~t.ion of 
this s\u:q.y' ;wh±cl1 touches an' uiii~xplored sensi ti-ve area in the field ~:9f;''~uman 
rights~( ''~he· fo·'cm{:\g:i.ven by the study to the various aspects of the problem has 
rele'Vaj~ and ·,:i)l:1actical value when discussing human rights in the current world · 
sit:uati'qn. ' I believe it could help -to establish an effective relatio~ship between 
theory and practice in concrete ways. . 

64. Whel?- ·the report was received, our inHial expectation was to find a 
description of the living conditions of people under thEl difficult circumstances 
in quest.ion, with a paragraph somewhere in it devoted to a descr:i.ption of particular 
situations in which women are concerned. It is worthwhile mentioning that it . 
wou,+d have been of interest to us to . have an analysis of . the principle :oJ non- . 
discrimination based on article 4 of 'lihe International Covenant on _Civil ~d ·· 
Political Rights, which stipulates that measures of .d,.erogation shall not involve 
discrimination based solely on the ground of race, colour, sex, language, religion .· 
or social origin. Unfortunately the report · contEJ,ins only a · comparative analysis · · 
of related articles from the various conventions applied in such cases, with 
no_ examples of .cli,scrimination brought against people. 

65. I wish to emphasize · the consideration which has been given by. relevant . 
bodies to the question of protection of women and children in emergency and armed 
conflict, an item .on the agenda of the Commission on the S~atus of Women which is 
closely related to the Special Rapporteur's study. Economic and Social Council 
resolution 1687 (LII) requested the Secretary-General to prepare and submit to 
the Commission on the Status of Women, at every other session, a. report on the 
condition of women in the above circumstances, In 197 4 the . ..:first report (E/CN •. 6/586) 
was sul;>mi tt.ed to the Commission on the Status of Women and a.s a follow-up to the 
recommendations .. made by the Commission, the General Assembly,' by its resolut.ion 
3318 (XXIX) of the same year, adopted the Declaration on the Protection. of.Women 
and Children in Emergency and Armed Conflict, 

66. In 1978 another re1ort on the subject was submitted to the Commission on 
the Status of Women · (E/C'N.6/612 and Corr. 1). The Commission at that session 
adopted resolution. 7 (XXVII) under the same title in which it called upon all 
States · and parties . to armed conflict·s and in eme:rgen.cy situations, to accord 
special protection to women and children in accorclance with relevant internationa~ 
provisions applicable in armed conflicts. Ii; also urged all States to consider 
the additional protocols which extend to the protection of the civilian population, 
particularly the protection of women and children. Although this item will . remain 
on the Commission's agenda, the information available to the Secretary-General 
in preparing these reports is not as comprehensive as that available to the SpeciaJ. 
Rapporteur. It is within this context that I suggest special consideration be 
given by the .Sub-Commission to our comments. Aware of the mandate and the scope 
of the subject entrusted to the Special-Rapporteur, our observations herein are 
made in the hope of enhancing the scope of the study to include the living 
conditions of people under such circumstances, the violation of human rights and 
the protection required therein. 
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67. As regards crime prevention and criminal justice, I: welcome ;t}:J.e emphasis 
of the study on a number of important questions, notably the intensification of 
r epression resultini from modification ·.of ·the rules .'goVerning competence 
(paragraphs 166-.170 and the effects of states of emergency on detained persons 
(pefX~~phs l}J.~202 ... "· · In particular, the recommendati,ons contained in paragraph 
"''ith respect _to criminal justice are o! great significance, particularly those 
pertaining to the rig4t to a fair trial, the period of imprisonment, the abolition 
of capi t_c!.l punishment and the non-retroaoti vi ty of criminal laws. 

:. '.; , ,. •,',· .. 
'; '• I . ··. · .. 

·. . ' 

i • .__ •• , 
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· · ·. III. 'COMMENTS RECEIVED FROivI SPECIALIZED .A.GENCIBS 

~ m.rERNATIONAL LABOUR ORGMISA.'TI:QN · ·.-: 
. ' ,,• .. : . •. 

.... '· . ·.:' i .· . _;'_. f · 
( O~~ginal: English J 

,: ..... t;: i' ·. . 
t .:.: . [26 ·May 1983] . 

68, The basic position adopted by ILO supervisory bodies on the relationship 
between emergency measures and the observance of ILO standards is mentioned by the 
Special Rapporteur in paragr~phs 57 and 71 of her report. The only point which 
may usefully be added is that the criteria mentioned in paragraph 71 as limiting 
recourse to emergency powers under ·the provisions of the Forced Labour Convention 
have .also been referred to by i10 supervisory bodies in regard to other rights. 
Thus, in the recently published survey on freedom of association and collective 
bargaining, the Committee of Experts ·on the Application of Conventions and 
Recommendations pointed out that civil liberties, which are essential for the 
effective exercise of trade union rights, may be restricted under emergency powers 
only in circumstances of extreme gravity constituting a case of force majeure 
and subject to the condition that any measures affecting the· guarantees established 
in ILO Conventions relating to freedom of association should be limited both in 
extent and in time to what is strictly necessary to deal with the particular 
situation (Report III (part 48), International Labour Conference, sixty-ninth session, 
1983, para. 72). 




