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AGENDA ITEM 134: REPORT OF THE INTERNATIONAL LAW COMMISSICJ ON THE WORK OF ITS
FORTIETH SESSION (gontinued) (A/43/10, A/43/539)

AGENDA ITEM 1303 DRAFT CODE OF CRIMES AGAINST THE PEACE AND SECURITY OF MANKIND
(continued) (A/43/525 and Add.l, A/43/621-58/20195, A/43/666-5/20211, A/43/709,
A/43/716-8/20231, A/43/744-8/720238)

1. Mr. OESTERHELT (Federal Republic of Germany), speaking on the topic of
jurisdictional immunities of States and their property, said that in its written
comments submitted at the beginning of 1988, his Government had drawn attention to
the recent tendency in international practice to limit the immunity of States from
the jurisdiction of the courts of other States. It would be desirable for the
draft articles to be based to a greater extent on the provisions of the 1972
European Convention on State Immunity. Differences of opinion persisted between
States that supported so-called "absolute immunity" and those that favoured
“relative immunity". The draft articles represented a pragmatic compromise between
those two schools of thought, a general approach with which his delugation aqreod.
However, several points still called for improvement.

2, His delegation welcomed the Special Rapporteur's recommendation that draft
articles 2 and 3 should be combined into one article. Such a move would lead to
greater clarity in the definition of the term "commercial contract". As to the
subject-matter, in determining whether or not a contract was a commercial contract,
courts in the Federal Republic of Germany considered only the nature and not the
purpose of the transaction. His delegation noted with satisfaction that the
Special Rapporteur's more recent proposal for article 2, paragraph 3, considerably
diminished the importance of the purpose criterion. Nevertheless, his Government
was not yet satisfied with the current text. Immunity should not be determined by
the contracting parties, one of which in many cases would be a private company.

Use of the "nature of the .ontract" criterion alone seemed adequate, and the
"purpose of the contract" element should be deleted altogethsar, He stressed that,
owing to a translation error, page 34 of the Special Rapporteur's preliminary
report (A/CN.4/415) 4id not reflect the position of his delegation as clearly as it
would have wished,

3, Since his Government's comment that purely factual occurrences were not
covered by art‘cle 2, and hence article 11 had not been incorporated in the report,
he wished to propose once again the adoption of the term "activity" from article 7
of the European Convention on State Immunity, which also made concrete activities
such as fishing or drilling for oil subject to the limitations on immunity.

4. As to the fundamental question whether article 6 should refer to the '"relevant
rules of general international law", he felt that the compromise whereby that
reference would be incorporated in the preamble would detract from its
significance, and could cause the convention to rigidify that field of law. On
account of its bilateral function, the principle of reciprocity lajid down in
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article 28 could not be a substitute, and the reference in article 6 should thus be
retained.

5. His delegation favoureA the proposed deletion of paragraphs 2 (a) and 2 (b) of
draft article 12, and of the refereacd at the end of article 13 to the presence of
the author of the act or omisaion in the territory. The resulting provision
corresponded co the legal situation under article 13 of the Paris Convention on
Third Party Liability in the Field of Nuclear Energy and article XIV of the Vienna
Convention on Civil Liability for Nuclear Damage. His delegation also supported
deletion of the words "or property in which it has a legally protected interest”
and "and has a connection with the objact of the claim" in article 21.

6. Regarding the rules relating to the burden of proof, he questioned the wisdom
of requiring the enforcing party to furanish proof that grounds existed for one of
the exceptions to the rule of immunity. Article 21 should be reviewed in order to
keep the dlfference between the criteris for immunity in cognisance proceedings and
in enforcement proceedings as smsll as possible.

7. He believed that the concept of "segregated State property" and the wording of
the proposed new article 11 bis called for further clarification. It might be that
the question of immunity was being confused with the question of against whom to
direct court action. The courts of the State of the forum would have to clarify
whether a claim existed against a State or a State enterprise, and thus against
whom legal action should be directed. States were free to give their companies a
legal personality that would enable them to enter into contracts in their own name
and be liable for their fulfilment only in respect of their own property.

8. Turning to the topic "Status of the diplomatic courier and the diplomatic bag
not accompanied by diplomatic courier", he said that his delegation welcomed the
proposed deletion of article 33. Regarding article 28, a compromise solution
appeared necessary in view of the widely differing opinions of States. His rnwn
delegation's proposal for that article might offer better prospects for sucu a
solution than the three alternatives currently proposed by the special Rapporteur.

9. As far as the important yet extremely difficult topic of State reaponsibility
was concerned, his delegation wished to reserve its comments until the Commission
had found an opportunity to discuss the matter on the basis of th: preliminary
report of the new Special Rapporteur,

10. 1In conclusion, lLe said that the debate during the previous two weeks had
clearly shown that the topic-by-topic discussion of the report of the Commission
was a step forward, since it enabled members to focus their attention on a specific
subject at a given time. It had proved easier to listen to and concentrate on four
short ststements than on one longer one. The new structure of the debate on the
item was to be welcomed, and he hoped that it would be maintained and even
tightened.
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11. Mr, TANG Chengyuan (China), referring to the draft articles on the status of
the diplomatic courier and the diplomatic bag not accompanied by diplomatic
courier, said his delegation believed that it would be improper to have
international organizations covered by the draft; although such organizations were
subjects of international law, they could not be placed on the same footing as
States. Practiocal difficulties would also acise from the fact that the nature,
functions and charters of international organisations differed. Separate articles
might be drafted to deal with official communications among international
organizations, and between those organizations and States. The texts of articles 1
and 2 as adopted on first reading ought to be retainad.

12. His delegation favoured retention of article 17 as a safeguard against
loopholes, notwithstanding its perhaps limited practicability. With regard to
article 28, it believed that any direct or indirect examination of the diplomatic
bag was inadmissible. Scanning or other modern technical means of examination
would violate the confidentiality of dipiomatic correspondence, interfere with the
normal conduct of State business and adverssly affect friendly relations between
States. Furthermore, the majority of countries, especially developing countries,
did not have advanced electronic scanning technology at their disposal. If such
technology were permitted, those countries would be at a disadvantage. At the same
time, his delegation held that diplomatic bags were to be used exclusively for the
purpose of government business, and that abuses such as drug trafficking and
terrorist activities must be forbidden. Non-intrusive external security checks,
such as the use of sniffing dogs, were thus permissible in cases where there were
valid reasons to suspect that diplomatic bags contained forbidden substances.
However, in no circumstances should the confidentiality of documents and other
legitimate items be compromised. For that reason, his delegation agreed in
principle with alternative C of the revised texts proposed by the Special
Rapporteur,

13. Retention of article 33 would mean that several régimes governing diplomatic
couriers and bags would coexist, thereby conflicting with the aim of a unified
régime. The article should thus be deleted.

14. The achievements of the Commission over the past few years had been manifest
and praiseworthy. None the less, there was a need for further improvement of its
programme, procedures and working methods. Discussion of a number of topics had
dragged on much too long, with little being achieved. 1In connection with some
articles, after gemeral debate and drafting by a committee, adoption by the full
Commission often led to a further round of time- and energy-consuming general
debate. Much effort was duplicated. The process of consideration and drafting
should strive to take into account and co-ordinate the theories and practices of
all the major legal and social systems, so as to arrive at results acceptable to
all sides. At the same time, draft articles should not be rushed through a
drafting committee prematurely. The Commission should adjust its current schedile
and, if necessary, stagger certain topics so that thu draftiig work on priority
topics could be accelerated. it should also institutionalize procedures that had
proved their worth, in the interests of efficiency. The search for important new
topics ripe for codification should proceed.
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15, Noting the abscace of a Chinese edi%ion of the Yaarbook of the International
Law Commission, he expressed the hope that the Secretariat would make every effort

to arrange for its early publication, and that, in accordance with General Assembly
resolution 427207 C, the official langvages of *he United lNations would be accorded
equal treatment.

16. Mr. TREVES (Italy) said that in the light of his Government's stated position
regarding electronic scanning of the diplomatic bag, the formulation for article 28
that his delegation preferred was the text reproduced in paragraph 429 of the
report (A/43/10), including the worde within square brackets. Consequently, it
found none of the three alternatives propnsed in paragraph 440 acceptable. The
proposal submitted by the Faderal Republic of Germany and reproduced in

paragraph 433 of the report, though still far from Italy's position, ssemed to open
up more promising aveaues.

17. Regarding the relationship between the draft articles on the diplomatic
courier and bag and the four relevant codification Conventions concluded under the
auspices of the United Nations, he said that it might be premature to advance
definite preferences. Much would depend on whether there would be radical
departures of substance between the draft and one or more of the four Conventions.
The unswer to that question would largely depend on the solution finally adopted in
article 28.

18. None the less, his delegation believed that the verb "complement” used in the
proposed article 32 to ezpress the relationship under consideration was too
imprecise. While adequate to describe the relationship betwesa rules that were
compatible, it was certainly not adequate to describe the relationship between
rules with divergent contents. Moreover, it must be specified that whatever
relationship was established, it would apply as between States parties to the
instruments concerned. It muat be borne in mind that while the 1961 and 1963
Vienna Conventions had been very widely ratified, the 1969 Convention on Special
Missions had only 24 States parties, and the highly controversial 1975 Convention
on the Representation of States in Their Relations with International Organizations
of a Universal Character was not yet in force. Lastly, it might be in.erasting to
consider whether accession to the new instrument on the courier and Lag should be
reserved for States parties to at least some of the relevant Conventions. That
question, however, might perhaps be dealt with more productively outaide the
Commission,

19. With regard to jurisdictional immunities of States, his delegati-n agreed by
and large with the pragmatic approach taken by the Special Rapporteur, and
reflected especially in paragraph 503 of the Commission's report. While looking
forward to the progress the Commission might make in the light of the comments of
Governments, it felt that at the present stage, theoretical discussions were not
productive,

20. Turning to State responsibility, he underscored the importar.e of the
distinction drawn by the Special Rapporteur between "cessation" and "restitution in
kind". The two concepts were very often confused, the former being sometimes seen
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as included in the latter. Independent treatment of cessation of the
internationally wrongful act was particularly important for political reasons, as
it contributed to the reiaforcement of the violated primary rule and consequently
to the rule of law in intsrnational relations.

21, With regard to the other aspects of the proposed new articles, he said that in
article 7 it would perhaps be neceassary to give some indication making it possible
to identify exactly what restitution ir kind consisted of, in addition to
considering the conditions and exceptions.

22, The outline of parts two and three contained in paragraphs 534 and 535 of the
report was particularly noteworthy, firstly, on account of the Special Rapporteur's
decisicn to treat separately the legal consequences deriving from an internatlonal
delict and those deriving from an international crime; and secondly, for the
decision to make a distinction within the chapters on the legal consequences of
both delicts and crimes, a decision which should prove particularly useful in
establishing appropriate distinctlons between the consequences of delicts and
orimes, and make it easier to tackle the question of settlement of disputes
considered in part three.

23. Mr, CALERQ RODRIGUES (Brazil), referring to the status of the diplomatic
courier and the diplomatic bag not accompanied by diplomatic courier, said that his
Government had duly responded to the Secretary-General's regquest for comments and
observations on the draft articles provisionally adopted on first reading. It was
gratifying that some of the suggestions made in that reply (A/CN.4/409) had been
favourably considered by the Special Rapporteur,

24. Brazil agreed with the Special Rapporteur's proposal that the scope of the
articles should be extended to cover couriers und bags employed for the official
communications of international organigzations. If such couriers and bags were not
included in the scope of the draft articles, it would soon be necessary to draft a
further instrument establishing a régime for them., It would, of course, be
necessary to indicate to which inter:iational organiszations the articles would
apply, but that should not be difficult. The Special Rapporteur's suggesticn
concerned only the couriers and bags employed for the official communications of an
international organization with States or witn other international organizations.
Brazil belisved that the internal communications of internaticnal organisations,
between their different offices, organs or ageacies, should also be ccvered.

25, Artjcle 33 raised an issue related to the question of the scope of the
articles. That article would allow States, through an optional declaration, to
exclude from the application of the articles any given category of couriers or
bags. No substantive arguments could be put forward to justify that deviation from
one of the main purposes of the whole exercise, which was to establish a uniform
legal régime for all couriers and bags. A practical justification had been
advanced: the possibility that the optional declaration would allow more States to
become parties to the proposed instrument. As indicated in paragraph 486 of the
Commission's report (A/43/10), article 33 would be "the pricea to be paid in order
to ensure a wider acceptability of the draft". However, except in one case, the
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written comments and observations submitted by Goveraments reflected serious doubts
about the provision in question. The Special Rapporteur had therefore rightly
prcposed that it should be deleted.

26. Brasil waz glad that no substantive changes in the provisions of parts II

and Il adopted on firat readiug had been suggrsted. The proposed drafting changes
improved the text. Article 8 would be more complete, and article 11 would be
clarified. Article 21 would be made more precise with regard to the beginning of
the privileges and immunities of a courier who was already in the territory of the
receiving State at the time of his appointment. The quescion of the cessation of
the privileges and immunities of the diplomatic courier ad hog would clso be dealt
with adequately in the redrafted article. Articles 19 and 20 would be revised and
amalgamated, with a more logical arrangement of paragraphs. Paragraph 1l of current
draft aiticle 19 would rightly be deleted. The proposed new draft article referred
only to exemption from taxes and dues, and to sxemption from inapeccion for the
courier's personal baggage, but that exemption was not absolute. The proposed new
article, togecher with other articles of the same parc of the draft, should dispel
any impression that the diplomatic courier was being given excemsive privileges.

27. The "faci“ities necessary for the performance of his functions' that the
receiving Btate or the transit State must accord to the diplomatic courier, under
article 13, were o-ly general facilities, and should not be construed as implying a
heavy burden for the Sta“es concerned. Assistance in obtaining accommodation and
in using telecommunications networks was to be given only "upon request and to the
extent practicable". Entry should he permitted, but visas could not be regquired
(art. 14). Freedom of muvement must be assured, but only to the extenl necessary
for the performance of the courier's functicns (art. 15). The courier enjoyed
personal inviolability and was not liable to arrest or detention (art. 16), and
enjoyed immunity from jurisdiction (art. 18). However, such immunity was not
absolute. Immmity both from criminal and from civil and administrative
jurisdiction applied only in respect of "acts performed in the exercise of his
functions". The courier could be required to give evidence as a witness in cases
not involving the exercise of his functions, and his immunity 4id not extend to an
action for damages arising from a car accident. Moreover, he could be required to
have insurance coverags against third-party risks when driving a vehicle.

28. The purpose of article 17 was to protect the diplomatic courier's tamporary
accommodation., Except in emergencies, the premises in question could not be
entered by the local authorities, and they should not be subject to either
inspection or search. Nevertheless, once again, the prohibition in question was
not sbsolute. The content of the article did not seem unwarranted., However, the
first sontence of paragraph 1 could be omitted; it was unneceasary and might convey
an inaccurate idea of the kind of protection to be given to the courier's living
quarters.

29. As far as the status and protection of the diplomatic bag were concerned,
article 28 seemed to give rise to the most problems. Braszil supported that
provision, since examination by electronic or other technical devices could
compromise the confidentiality of the contents of the bag. However, the receiving
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or the transit State needed some guarantees against abuses. Consequently, if the
receiving State had serious reasons to believe that an abuse was being committed,
it should have the right to request that the bag should be opened. If such a
requast was refused, the bag should be returned to its place of origin., That
solution had been incorporated into alternative C proposed by the Special
Rapporteur for article 28, and should be considered on the basis of {ts own
merits. The argument that it would be a departure from existing law should not
stand in the way of its acceptance. To a great extent, the drafting of the
articles on the topic was a codification exercise, but it would be inappropriate to
shy away from efforts to develop international law. The Commission should take
emerging practices and needs uore fully into account.

30. The Comrission's report indicated that 1988 had been a fruitful year.

Chapter I, section F, of the report was a welcome addition, since it summed up the
Commission's achievements. The Commission had not considered the topic of
relations between States and international organizations at all; nor had it
discussed either the topic of jurisdictional immunities of States and their
property or the topic of State responsibility, out had instead simply heard the
presentation of the relevant repcrts by the Special Rapporteurs. It should be
noted, however, that the good results achieved with respect to other topics by the
Commission at its 12-week session had coincided with the fact that only four topics
had actually been considered. That could be taken as an indication t it
concentration by the Commission on a few topics might indeed be conducive to
greater efficiency and to an increase in sessional output. It had been repeatedly
suggested in the Sixth Committee that consideration of the topics on the
Commission's agenda should be staggered. Aithough the Commission had been hesitant
to adopt a formal decision to that effect, the de facto staggering of the
consideration of its topics that had taken place seemed already to have produced
favourable results. The Commission should therefore be encouraged to proceed in
that direction,

31. Mr. HAREL (Israel) said that his delegation appreciated the considerable
progress made by the Commission on the topic of the status oL the diplomatic
courier and the diplomatic bag not accompanied by diplomatic courier.

32. Where draft articles 1 and 2 were concerned, Israel endorsed the formulation
"or with each other" suggested by the Special Rapporteur. It prefterred the text of
articles 1 and 2 as reproduced in paragraph 296 of the Commission‘'s raport
(A743/710). It appreciated the practical considerations that limited the
subject-matter of the topic to couriers and bags used by States. Besides the issuo
of reciprocity, there was the fact that iaternational organizations were different
types of subjects of international law. With regard to the scope of ths articles,
Israel supported the Special Rapporteur's position on national liberation
rnovements, as veflected in paragraph 304 of the Commission's report. It took note
of the Special Rapporteur's views reflected in paragraph 305, and wished to add
that there was no provision in the relevant international conventions that would
serve as a basis for inserting the element in question into any framework of draft
articles on the status of the diplomatic courier and bag. At the Sixth Committee's
26th meeting, France had advocated a pragmatic approach leading to appropriate
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rules to fill various lacunae, while the Special Rapporteur had proposed the
adoption of a comprehensive approach leading to a coherent and as uniform a régime
as posajidblc fur al' kinds of couriers and bags.

33, Israel believed that, if article 3, paragraph 1 (7), was adopted, it would be
necessary to consider honorary consulates. Article 35 of the 1963 Vienna
Convention on Consular Relations, which dealt with consular couriers and bags, also
applied to article 58 of the Convention, which concerned the facilities, privileges
and immunities of honorary consulates. .nternational practice pointed towards an
increasing number of honorary consulates, requiring proper communication channels
for the accomplisrment of their consular missions. PFurther consideration should
therefore be given to that subject in the course of the final drafting of

article 3, paragraph 1 (7).

34. Article 8 made no reference to the diplomatic courier's parsonal
documentation. In the light of the Bpecial Rapporteur's comments un the proposed
revised vernion of article 8, which would include the terms "esaential personal
data”, Isravl believed that the issue of personal documentation should be
conaidered.

35. Where article 11 and the amendment thereto were concerned, Israel wished to
stress that the courier must remain duly protected even after he had handed over
the diplomatic bag at its final destination. For practical reasons, it could be
presumed that the courlier might be given additional diplomatic mail or alternative
courier tasks, and that he must therefore maintain :is status. Israel endorsed the
view that article 11, paragraph (a), as proposed by the Special Rapporteur, was
unclear (paragraph 351 of the Commission's report). The paragraph offered no
guidance as to when the courier‘s functions were fultilled.

36. As to articles 28 and 18, Israel was of the view that the final formulation of
acceptable provisions required serious reflection on the international community's
priorities and on the trust placed by every State in the intentions, motivation and
activities of other States in the context of the movement of couriers and bags.
Enjoyment of absolute immunity by the courier, and inviolability of the bag must be
approached with caution in order to achieve the correct balance and to ensure
fulfilment. of the basic aim of free movement for the diplomatic bag, whilst
preventing betrayal of the trust upoa which relations between States were founded.

37. Above all, the proposed draft articles should not extend beyond the parameters
of the 1961 Vienna Convention on Diplomatic Relations and the 1963 Vienna
Convention on Consular Relations,

38. Turning to the topic of jurisdictional immunities of States and their
property, he said that the fundamental difference of opinion between those
advocating the restrictive theory of State immunity and those supporting the
absolute theory was as great as ever. Israel therefore commended the Special
Rapporteur for his useful work on the subject, particularly for his efforts to
concentrate mainly on the kind of activities of a State that should or should mnt
enjoy immunity from the jurisdiction of another State. Israel was currently
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drafting a law on Stite immunity in which it was possible to appreciate the general
approach adopted by many countrios: the exclusion of trade or commercial
activities from the concept of State immunity. Those dealing in Israel with the
preparation of the law in question found useful the Commisasion's preliminary work

on the issue of drawing a clear distinction between agta jure imperii and acta jure
~astionis. The principle par in parem non habet jurisdictiopnem, which had become

an integral part of the rules of international law, was based on the principle of
equality of States, and - as a rasult of its implementation - a country was not
bound in general by the jurisdiction of another country.

39. In connection with the issue of defining the term "commercial contract", the
Special Rapporteur had recommended that the purpose of the contract "should be
taken into account in determining the non-commercial character of the contract"
(A/43/10, paras. 509 and 510). Israel wished to sound a note of caution in that
connection, and to recommend further consideration of the issue of the
applicability of the right criteria, particularly in the light of the relevant
cases extensively dealt with in English law. Emphasis should be placed clearly on
the nature of the transaction and on the legal relationship created by it, and the
purpose or motive should be disregarded.

40. As to article 6, Israel continued to p.efer the tormulation "and the relevant
rules of international law". For the same basi: reasons, it was inclined to favour
the term "limitations" for the title of part IIX of the draft. Moreover, it diad
not support the Special Rappor:....'s recommendation to delete the term
“non-governmental"” in squa‘e brackets from articles 18, 21 and 23,

41. 1Israel was corfident that the conciliatory spirit that had characterized the
Commission's work would coatinue to prevail in the foreseeable future.

42, Mr, VONGSALY (Lao People's Democratic Republic), referring to the draft
articles on the status of the diplomatic courier and the diplomatic bag not
accompanied by diplomatic courier adopted on first reading in 1986, said that the
draft sihould cover the couriers and bags of such international organizations as the
United Nations, its specialized agencies and the International Atomic Energy
Agency. However, national liberation movements were of a temporary nature, since
they ceased to exist once the corresponding States had regained their

independence. His delegation in no way wished to minimize the importance of such
movements. On the contrary, it had always supported them; it had, for example,
permitted ths Palestine Liberation Oirganisation to maintain an office at Vientiane,
wit’ all the privileges and immunities granted to a diplomatic mission. Since
there were not many liberation movements, appropriate special agreements could be
concluded between the movements and receiving States.

43. His delegation was not in favour of deleting article 17, which would result in
a lacuna in the set of rules governing the legal status of couriers and bags.

Since the diplomatic courier's temporary or permanent accommodation must not be
violated, the Special Rapporteur should redraft the article in an appropriate
manner.
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44. Paragraph 1 of article 18 was superfluous, since it duplicated article 16.
Paragraphs 2 to 5 were acceptable, however.

45. Turning to article 27, concerning facilities accorded to the diploma*ic bag,
ke recalled an iamstancc ~then an unaccompanied diplomatic bag from his country had
been delayed in a transit State for neerly three months. The tramsit State must
unconditionally provide the facilities necessary for the safe and rapid
transmission or delivery of the diplomatic bag. Article 27 should be retained in
its present form or in a strengthened form,

46. With respect to article 28, concerning protection of the diplomatic bag, his
delegation categorically opposed the language of paragraph 2 as it stood. The use
of electronic or other technical devices to examine bags put developing countries
at a disadvantage vis-a-vis technologicalliy advanced countries. The use of such
equipment could foster abuses which might violate, and even indirectly destroy,
official documents of the State to which the bag belonged. Freedom of ’
communication between States and their missions abroad was a prerequisite in
international relations. Under no circumstances should the content of the
diplomatic bag be violated or be subject to inspection, even by sniffing dogs.
Accordingly., his delegation favoured alternative B in paragraph 440 of the report.

47. The Lao People's Democratic Republic agreed that the draft articles should
seek to apply a comprehensive approach leading to a coherent and as uniform a
régime as possible concerming all kinds of couriers and bags. The draft
constituted a solid foundation for the future work of the Commission on the topic,
and the final text, once adopted, would further reinforce State practice under the
existing codification Conventions in the field of diplomatic and consular law.

48. Mr, BRAUNE (German Der-:ratic Republic)., referring to the status of the
diplomatic courier and the dixlomatic bag not accompanied by diplomatic courier,
said that the full implementation of the right to free communication between States
and their missions abroad, as laid down in the 1961 Vienna Convention on Diplomatic
Relations, was an indispensable condition for the ‘mimpeded performance by those
missions of their functions. Therefore, the official courier as a person duly
authorized by the sending State must be guaranteed full protection under
international law, in the interest of unimpeded communications between the
respective State and its missions abroad. That concern was largely met in the
draft articles prepared by the Commission.

49, His delegation continued to believe that article 28 should clearly provide for
the diplomatic bag to be exempt from examination by any means. It also believed
that there were favourable conditions for the completion of the Commission's work

and for the submission of the text to the Gemeral Assembly for final consideration
and adoption.

50. With regard to State responsibility, he said that his Government had always
attached due importance to codification in that area, and had submitted in 1988 a
detailed written statement on part one of the draft articles. Since the Commission
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had been unable, for lack of time, to discuass the preliminary report of the Special
Rapporteur, his delegation would confine itself at the current stage to supporting
the Special Rapporteur's intention to define the legal consequences of
international crimes more precisely. It hoped that the Special Rapporteur would be
guided in his work by the concept agreed by the Commission in 1963. It recommended
that the Special Rapporteur's reports should not refer to each article separately,
but rather deal with entire sets of articles, which would be a better way of
ensuring that the project was completed in the near future.

51. Mr. CRAWFORD (Australia), referring to the working methods of the Commission,
said that his delegation welcomed suggestions in the report of the Commission on
its fortieth session (A/43/10) that consideration of particular topics should be
staggered so that both the Commission and the S8ixth Committee could concentrate on
particular items in some depth. The establishment of a small working group within
the Commission to consider proposals for its long-term programme would aiso Le A
positive development.

52, On the matter of logistical support for the Commission, he wisaed to mention
two items. The first related to the increased use by the Cummission of computer
technology. His delegation waa disappointed to note again that the matter had not
been dealt with squarely, but would be reverted to "at a later stage'". Secondly,
the question of the United Nations bringing Special Rapporteurs to New York for the
detailed debate on their topics in the S8ixth Committee had been raised. On
balance, his Government was not satisfied that the additional expenditure would be
justified. The debates in the Committee were attended by the Chairman of the
Commission and by a number of the Commission's members in various capacities. That
and the fact that Governments could make written comments on draft articles led his
delegation to believe that ample opportunity existed for feedback to Special
Rapporteurs, although that had not always taken place as promptly as it shoull
have. In his delegation's opinion, additional resources should be devoted to
substantive work on the topics.

53. Another issue involved the extent to which there was undesirable overlap
between particular subjects being studied by the Commission. A consistent approach
needed to be taken on different international instrvments dealing vith the same or
related subjects. One area of possible overlap was . he discussion of the three
topics of State responsibility, international liability for injurious counsequences
arising out of acts not prohibited by interuational law, and the law of the
non-navigational uses of international watercourses. His Government did not
believe, in the absence of widespread support for some reformulation of the
respective draft articles, that they should be amalgamated or merged. The
Commiasion's work on international watercourses was at an advanced stage. In
international practice the problem of watercourses had usually been dealt with by
specific treaty provisions rather than under a general régime of liability for
"lawful" acts, In addition, a workable distinction should be drawn between
injurious consequences and State responsibility, for while the latter topic was
concerned with the general problem of liability for acts prohibited by
international law, the item on injurious consequences was strictly limited to the
subject of acts which were not, in the absence of particular forms of injurious
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conssquences, prohibited by international law., Thus, while there might be no clear
theoretical distinction between the two subjects, it was possible for the
Commission, by carsful attention to definitions, to draw a sufficiently clear
functional distinction between them. What was clear was that the Commission should
avoid any suggeation of inconsistency of approach on those itsms.

84, The Commission would give Special Rapporteurs a clear indication of its
intentions some two years in advance so that they could vrepare for a given seassion
a detailed and comprehensive work-plan, rather than merely focusing on relatively
fevw articles in a wider, but sometimes not fully worked-out, scheme. The advantage
of such an approach was that the Commission would be dealing, especially in the
later stages of the work leading to the adoption of draft articles, with complete
drafts or complete sets of proposals, rather than with isolated provisions.

55. An additional development of the Commission's existing practices would be to
allow the Drafting Committee a less interrupted opportunity for work in the sarly
stages of each session except the first session in any five-year period. There had
at various times been a considerable backlog for the Drafting Committee. Rather
than all members of the Commission being present at Geneva throughout the scheduled
12 weeks, it might be desirable for the Drafting Committee alone to be given the
first two weeks to work on the drafts to be dealt wich later in the session, so
that the Commission itself could start with as developed a set of proposals as
possible.

56, On the questiom of the Sixth Committee's own methods in considering the work

of the Commission, his delegation agreed that the topic-by-topic method should be
maintained.

57. With respect to the topic "Status of the diplomatic courier and the diplomatic
bag not accompanied by diplomatic courier", he said that Australia had already
stressed that there was no need for a new convention on the item, since existing
conventions, especially the 1961 Vienna Convention on Diplomatic Relations and the
1963 Vienna Convention on Consular Relations adequately covered the field. There
was 8 real risk that a new convention would result in a plurality of régimes
applicable (.0 the courier and bag, leading to uncertainty and division. The
Commission should be very loath to undermine positions taken in conventions with
such wide and comprehensive participation. 1Its reconsideration of the draft
articles in 1988 had not met Australia's general concerns set out both in writing
and at earlier sessions.

58. Referring to some of the changes made or proposed by the Commission in its
most recent discussion, he said that the first related to the question of the
extension of the draft articles to international organizations. The ceneral
prectice of the Commission, which had been endorsed by the Sixth Committee and by
successive diplomatic conferences, had been to distinguish between relations
between States, on the one hand, and relations between States and international
organisations, on the other, with the latter dealt with in separate instruments.
In his Government's view, there was no justification for departing from that
procedure in the present context. Accordingly, Australia did not support the
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suggestion that international organisations, their couriers and bags should be
included either in the text or in an additional protocol.

59. His Government continued to have difficulties with the scope of protection
afforded by article 17. If both the courier and the bag were inviolable, the need
for additional protection for "temporary accommodation" was far from clear. The
difficulty with the scope of the article was exacerbated by the failure in any way
to define what constituted temporary accommodation. Both in the context of Araft
article 17 and in that of draft articles 18, 19 and 20, it was essential for the
proposed articles to limit the immunity of a courier to what was strictly necessary
for the performance of the functions of the courier and the bag.

60. In relation to article 28, Australia was pleased to note that all three
alternatives proposed by the Special Rapporteur would exclude electronic scanning
or scanning by other technical devices, which corresponded with the current state
of international law. However, his Government was concerned that the protection
afforded to the free movement of the bag would be diluted by alternative C proposed
for article 28. That altenative weakened the protection offered to the bag by
article 27, paragraph 3, of the Vienna Convention on Diplomatic Relations. His
Government shared the Special Rapporteur's view that the extension to transit
States of any right to request the opening of the diplomatic bag might lead to
unreasonable delays and impediment of the rapid transmission or delivery of the
bag. At most, a transit State should be given the right to request opening of the
bag or to return it in situations where there was some ground to believe that its
contents were prejudicial to the safety or security of the transit State. It
should be for the receiving State to deal with any other issues which might arise
from the contents of the bag. For those reasons, Australia preferred alternative B
as being most consistent with the provi-ions of the Vienna Conventions.

6l. His delegation was pleased to note that the Special Rapporteur and the
majority of the Comnission favoured the deletion of article 33, which would have
allowed still further diversity and derogation from the agreed régime.

62. Mr, MIRZAIE-YENGEJEH (Islamic Republic of Iran), referring to the topic
"Status of the diplomatic courier and the diplomatic bag not accompanied by
diplomatic courier", said there was no doubt that completion of the relevant draft
articles would pave the way for smooth communication between States and missions
throughout the world. It was hoped that the Commission would concentrate at its
forty-first session on the second reading of the draft articles, with a view to
completing its mandate at that session.

63. With regard to the scope of the draft articles, his delegation Aid not agrae
with the suggestions made to delete from article 1 the words "or with each other".
Those words were in consonance with existing legal provisions. Communication
between the diplomatic and consular missions of a sending State in the receiving
State was a common practice, and should therefore not be excluded from the scope of
the present articles.
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64. In his delegatioan's opinion, a discussion on the matter raised in

paragraph 302 of the report (A/43/10) would not lead to definite results, because
of the continuing divergence of views. Some States thought that no differentiation
should be made between States and international organisations. Others, including
his own, believed that although international organizations were created by States
and were an important factor in contemporary international relations, they were a
different subject of international law. His delegation therefore suggested that
the present articles should be restricted to the couriers and bags of States.

65. His Government had no difficulty with the extension of the scope of the
articles to the couriers and bags of national liberation movements recognized by
the United Nations, for two reasons: first, many countries, including his own, had
given the missions of those movements full diplomatic status; secondly, the United
Nations had adopted several resolutions requesting all States, in particular the
hosts of international organisations and international conferences, to grant the
delegations of national liberation movements recognised by the Organisation of
African Unity and/or by the League of Arab States the facilities and privileges
necessary for the performance of their fuactions, in accordance with the 1975
Vienna Convention on the Representation of States in Their Relations with
International Organiaations of a Universal Character.

66. BSome States considered article 17 to be unnecessary, whereas others were of
the view that the concept of inviolability of the temporary accommodation of the
diplomatic courier should be streagthened., It seemed to his delegation that the
text of the article struck an adequate balance between the interests of the sending
State and those of the transit or receiving State. While it extended appropriate
legal protection to tre n~ourier and bag, it stipulated that the temporary
accommodation of the diplomatic courier should be subject to inspection if there
were serious grounds for believing that there were in it articles, the possesion,

import or export of which was prohibited by the law of the receiving or transit
State.

67. As to article 28, his delegation was of the view that the confidentiality of
the contents of the diplomatic bag should in no way be undermined. The
inviolability of the diplomatic bag was based on a sound legal régime set out in
the 1961 Vienna Convention on Diplomatic Relations. His delegation therefore
associated itself with those delegations which had voiced strong objections to the
examination of the bag directly or through electronic or other technical devices.
It supported alternative A as presented by the Special Rapporteur, and considered
that that formulation reflected existing law on the matter.

68. His delegation supported the suggestion made by the Special Rapporteur and
endorsed by a large number of members of the Commission that Araft article 33
should be deleted. The provision was directly opposed to the main purpose of the
draft: the establishment of a uniform régime for all couriers and bags.
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69. The inclusion of an appropriate provision on the settlement of disputes could
be done through an optional protocol, as in the case of the 1061, 1963 and 1969
Vienna Conventions, or through the procedure adopted by the 1,75 Vienna Convention,
which provided for settlement of disputes through consultation and conciliation.

70. With respect to the programme of work of the Commission, his delegation shared
the view that every effort should be made to maintain future sessions at not less
than 12 weeks. It supported the holding of the International Law Seminars during
the sessions of the Commission, which would be of importance especially for the
developing countries. His delegation endorsed the idea of establishing a small
working group to formulate new proposals on the programme of work.

71. His delegation wished to propose a new topic to be examined by the working
group for inclusion in the long-term programme. The intermational community had
made every effort to ban war and to bring peace to the planet. It had established
international political organizations such as the United Nations with the primary
purpose of maintaining peace end security; developed various international
instruments to regulate relations between States; and encouraged them to settle
their disputes through peaceful means. However, international armed conflicts
continued to occur in different parts of the world. His delegation therefore
proposed that some thought should be given to the law of armed conflict. Existing
rules and regulations pertaining to war had partly been formulated in the course of
war through universal observance of some humanitarian aspects on the part of
belligerents. Other rules of war, especially those in treaties, had been
formulated following wars, taking into account the experiences of wartime.

Examples included the 1925 Geneva Protocol and the 1949 Conventions relating to the
protection of victims of war.

72. The eight years of war, the longest conventional war in the twentieth century,
to which his country had been subjected had provided some significant experiences
to be used in the future development and codification of the international law of
armed conflict. Some of those experiences had involved threats and attacks against
international civil aviation, air raids against commercial shipping in
international waters and bombing of oil-rigs. There was a clear need to study
rules and regulations of armed conflict and to formulate new restrictive rules. 1In
view of its experiences during the war and in order to prevent any repetition of
the crimes committed against it, his country proposed that the United Nations, on
behalf of the international community, should enact, at an appropriate time,
certain restrictive legal measures. thereby contributing to the codification of a
new set of international rules governing the conduct of war.

73. Mg, ELTICHENKQ (Ukrainian Soviet Socialist Republic) said that the efficlent
organization of work on the draft articles relating to the status of the diplomatic
courier and the diplomatic bag not accompanied by diplomatic courier had conferred
the necessary momentum on the Commission's work on the topic, which was now
approaching completion. The Special Rapporteur's eighth report (A/CN.4/417) had
been of considerable value in laying the groundwork for the Commission's
deliberations during the second reading of the draft articles.
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74. The aim of the draft articles was to establish a consistent régime governing
the status of all types of diplomatic couriers and bags, based on the provisions of
existing conventions. That implied the consolidation, harmoniszation and
unification of the existing rules, ¢ .he one hand, and the development of specific
and more precise rules for situatinns not fully covered by those convencions, on
the other hand. International practice in recent years had pointed to the need to
improve the legal regulatl!ons governing the status of the diplomatic courier and
bag.

75. His delegation agreed that the draft arcicles constituted a solid foundation
for an international legal instrument in that area. The proposed document should
clearly set forth the norms which would ensure smooth official communication
between a Government and its representatives abroad. It should also reflect the
principles of inviolability of the diplomatic bag and personal inviolability of the
diplomatic courier, which in many cases derived from the inviolability of temporary
accommodation. For those purposes, article 17, and particularly paragraphs 1

and 3, should be amplified, as his delegation had advocated on earlier ocnasions.

76. The provisions of article 28, on protection of the diplomatic bag, should be
clarified, in particular by affirming the inadmissibility of scanning the
diplomatic bag by electronic or other technological means. Such a provision would
comply with the norms established by the 1961 Vienna Convention on Diplomatic
Relations.

77. Article 33 should be excluded from the draft in order to give the future
instrument some measure of flexibility. The effect of the article would be to
accord States the right to exclude from the scope of the instrument certain
categories of diplomatic couriers and bags, thus creating a plurality of régimes
which might cause confusion in the applicable law. It should also be pointed out
that the article would essentially conflict with the aims of universalizing
international legal norms, strengthening the status of the diplomatic courier, and
enhancing the normal conduct of communication between States and their
representatives abroad.

78. Mr, HAYES (Ireland) said that in addressing the topic of the status of the
diplomatic courier and the diplomatic bag not accompanied by diplomatic courier,

the Commission had drawn upon the relevant provisions in the four Vienna conventions
and sought to allow for such progressive development in the relevant sphere as was
feasible. It was essential to maintain a proper balance in draft articles on all
topics, and that shculd be easier in the case in question, since most States were
both receiving and sending States. He support.ed the functional approach to the
subject referred to in paragraph 293 of the Commission's report (A/43/10).

79. The draft articles should apply only to the couriers and bags of States, and
should cover communications of missions or consula: posts with each other and with
their headquarters. He therefore supported the versions of articles 1 and 2 as
adopted on first reading. With respect to article 13, he endorsed the conclusion
suggested in paragraph 357 to the effect that the draft article could ba redrafted
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so as just to lay down the general duty of the receiving or transit State to assist
the diplomatic courler in the performance of his functionms.

80. Since his delegation was not convinced that functional nenessity required the
inviolability of a courier's tr iporary acccmmodation in addition to guarantees of
inviolability for himself pers nally and for the bag, it favoured the omission of
article 17. Likewise, articles 19 and 20 could be omitted, since the hrevity of
the courier's stay in the receiving or transit State made the exemptivns therein
unnecessary, except in so far as they were already covered by the gusrantee of his
personal inviolability. His delegation approved of the revised version of

article 27, on facilities accorded to the diplomatic bag since the new text met its
misgivings about the vagueness of the previous versioa.

81. His delegation's approach to article 28, on protection of the diplomatic bag,
was determined by the need to balance the respective interests of the sending and
receiving States, i.e., to preserve the confidentiality of the contents of the bag
and to prevent abuses, and by functional necossity, relating to the importauce of
the bag as a means of communication, particuiarly for small States lacking the
resources for more sophisticated and more easily protected means of communication.
Accordingly, his delegation firmly insisted that article 28, paragraph 1, must
unequivocally lay down the inviolability o7 the bag. The formulation of that
paragraph adopted on first reading, but without the square brackets, was adequate
and his delegation was pleased that it had been included in each of the
alternatives for article 28 proposed in paragraph 440 of the report. However, his
delegation was also prepared to contemplata measures to prevent abuse, provided
that those measures were clearly consistent with the inviolability of the bag. For
instance, it could not accept that the bag could be subjected to examination by
electronic devices, since it was not possible to ensure that the inviolability of
the bag would not be affected, particularly bearing in mind technological advances
to date and in the future.

82. His delegation approved of the purpose of article 31, on the effect of
non-recognition and absence of rela.ions, and considered the revised wording in
paragraph 467 to be a significant improvement over the previous draft. However,
the language still needed to be made more specific.

83. In the light of his delegation's position on the purpose and scope of the
draft articles, it 4id not consider the optional declaration permitted by

article 33 to be necessary or desirable and hoped that it would be eliminated from
the future draft.

84. lr., MICKIEWICZ (Poland) said that the draft articles on the status of the
diplomatic courier and the diplomatic bag nct accompanied by diplomatic courier
should establish a uniform, comprehonsive régime covering all kinds c¢f courierx and
bags employed for the official communications of a State with its diplomatic
missions, consular posts or delegations. The draft articles should not cover
international organizations, which were different sub)ects of international law; at
least at the current stage, their communications should be governed by thae relevant
agresments between them and their host countries or between member States
themselves.
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85. His delegation supportad the concept of the inviolability of the courier's
temporary accommodation, as a logical consequence of the well-founded, traditional
inviolability of the diplomatic courier as a person exclusively responsible for the
safety and confidentiality of the diplomatic bag. Accordingly, while it generally
endorsed draft article 17, it had doubts concerning paragraph 3 and believed that
the gquiding principle in paragraph 1 should not be weakened. Since the diplomatic
courier normally remained very briefly in a receiving or transit State and usually
stayed in the premises of the diplomatic mission, granting him full legal
protection even outside tha mission should not cause practical problems.

86. Draft article 18 still gave rise to misgivings. The functional approach
adopted therein 4id not correspond to the generally applied practice whereby States
granted diplomatic couriers diplomatic visas and full immunity from criminal, civil
and administrative jurisdiction. The balance between the interests of sending
States and :hose of receiving or transit States seemed to be reached at the expense
of the main purpose of the draft articles, which was to ensure .nimpeded
communications. The proposed limitations could cause insecurity or delays in the
fulfilment of the courier's functions, or even make it impossible for him to
discharge them,

87. The comprehensive legal régime which the Commission was seeking to formulate
should adopt the higheast standards embodied in article 27 of the Vienna Convention
on Diplomatic Relations, which had been ratified by 152 States. His delegation
therefore had reservations regarding the solutions proposed in alternatives B and C
for draft article 28, since they might reduce the protection given to the
diplomatic bag. Moreover, the differentiation between the diplomatic and consular
bags was not of practical importance; currently, diplomatic bags usually were also
used ia communications with consular posts.

88. While his delegation shared the view that the measures taken to prevent abuse
in a few cases should not affect the legitimate activities of the vast majority of
States which made proper use of the diplomatic bag, it would listen to the current
discussion with an open mind, particularly in regard to the request that the
diplomatic bag should be returned to its place of origin in exceptional crses. The
rule of the confidentiality of the diplomatic bag should, however, always .,e fully
observed. Accordingly, he was opposed to any examination of the dip'omatic bag,
either directly or using electronic, X-ray or other advanced technological devices.

89. His delegation favoured the deletion of draft article 33, which undermined the
concept of the uniformity of the régime and could lead to considerable confusion in
the practice of States.

90. Lastly, he emphasized that his delegation could accept the great majority of
the draft articles and hoped that once some necessary improvements had been made,
the entire draft would be completed in the near future.

91. Mr, KOTSEV (Bulgaria) said that his delegation welcomed the comprehensive

approach taken by the Commission to the scope of the draft articles on the status
of the diplomatic courier and the diplomatic bag not accompanied by diplomatic
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courier. The inclusion in article 1 of the provisior extending the scope of
applicability to couriers and bags of international organisations of a universal
character was a further coatribution to that approach. Such a step was
particularly important given the increasing role of international organisations in
world affairs. A further improvement in the principle of free communications was
the retention of the inter se concept in article 1. The legal justification for
protecting communications among the missions of a State could be found in the four
Vienna codification conventions, iu particular article 27, paragraph 1 of the 1961
Vienna Convention on Diplomatic Rolaticns.

92. His delogation fully endorsed the concept of functional necessity as a basic
condition for determining the legal status of the courier and the bag. When
considering the need to find a balance between the confidentiality of the content
of the bag and the security and interests of the receiving and transit States, the
foous should be on the effective performance of the official functions of the
courier and the bag.

93. With respect to article 18, on immunity from jurisdiction, his delegation
believed that the diplomatic courier must bu granted full inmunity from criminal
jurisdiction in the receiving State, as a minimum guarantee for the normal
fulfilment of his function. The courier was an official representative of the
sending State and performed functions which were of even greater importance for its
interests than those of mission administrative and technical staff, who already
enjoyed full immunity from the criminal jurisdiction of the receiving State. The
fact that a courier's migssion was brief and temporary only increased the njied for
clear-cut and effective guarantees that would ensure the timely performance of his
functions.

94. Noting the positive outcome of the discussion in the Commission on draft
article 28, relating to protection of the diplomatic bag, he expressed satisfaction
that the first paragraph of each of the three proposed alternatives was based on
the common denominator afforded by the relevant provisions of the codification
conventions providing for identical treatment of various kinds of diplomatic bags.
Such treatment was supported by State practice and was a well-established norm
under contemporary international law. His delegation could not accept

alternative C which constituted a serious deviation from the 1961 Vienna
Convention. Alternative B, while in line with existing international law, ran
counter to the main purpose of the draft articles, namely, to render existing
international rules on a subject unitorm in order to improve communications between
States and their missions abroad. His delegation therefore preferred

alternative A, which was more concise and permitted the necessary flexibility.

95. Article 32 A4id not define clearly the relationship between the draft articles
and other existing diplomatic and consular conventions and contained provisions
which deviated in substance from the relevant provisions in those conventions. The
relationship therefore should be elaborated more precisely.

96. Despite the shortcomings to which he had referred, his delegation felt that
the draft articles constituted a solid basis for the elaboration and adoption of a
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separate binding legal inatrumeant. It hoped that ths Commission would spare no
effort to complete the second reading of the draft articles at its next session,
and that sufficient time would be allocated to the Drafting Committee for that
purpose,

97. Ma. MULINDWA MATIQVU (Uganda) said that the topic of international liability
for injurious consequences arising out of acts not prohibited by international law
was of increasing importance in an age in which nuclear accidents and industrial
pollution were not uncommon. 7The resulting injury or harm was not confined within
borders ~r to persons directly concerned with the activity causing the accident or
pollution. It was thus for the international community to address itself to the
task of minimising the adverse effects of technological advancement and of ensuring
compliance with the principle that there should be reparation where there was
damage. Her delegation accordingly welcomed the fourth report submitted by the
Special Rapporteur containing the 10 draft articles submitted to the Commission for
consideration.

98. The provislon in draft article 1 that the articles would apply to activities
carried out under the jurisdiction of a State or under its control introdvced a
qualification which recognised the possibility that some areas ot a State might not
be fully under its effective control. Although the qualification might raise other
issues, such as the question of what constituted effective control, it seemed
likely that such problems could be resolved. As to the concept of "appreciable
risk", her delegation felt that certain injuries might occur without appreciable
risk, and that they too should fall within the scope of the draft articles.

99. 1In connection with article 3, her delegation believed that attribution should
be based on a determination whether the activities which occasioned the harm had
indeed occurred within the jurisdiction of the State of origin. Her delegation had
reservations as to the advisability of subordinating the application of the draft
articles to other international agreements at such an early stage of the drafting
process,

100. With regard to the principles embodied in articles 6 to 10, her delegation
gonerally had no objections,

101. In connection with pollution, it was her delegation's view that while there
might be specific bodies of law prohibiting pollution in specific areas, the
absence of a general international law prohibiting pollution generally warranted
the inclusion of such a provision in the draft articles.

102. Turning to the topic of the law of the non-navigational uses of international
watercourses, she sald that the law relating to the utilization of watercourses was
of special interest to hor country, which was the source of one of the world's
longest rivers, the Nile, and which shared many of its extensive lakes and rivers
with neighbouring States. W!th regard to the use of the term '"wate:course system"
in the draft articles provisiounally adopted by the Commission, her delegation still
favoured the term "watercourse" for the reasons it had explained in its statement
the previous year.
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103, With regard to article 7, factors relevant to equitable and reasonable
utilization, her delegation would reserve further comment until it had more closely
examined the factcrs concerned, although it agreed in principle with the approach
taken in the draft article as adopted.

104. On the obligation not to cause appreciable harm, her delegation considered
that the existing wording of article 8 made the concept behind the article appear
rather vague, and it should accordingly be further elaboratwd.

105. The obligations to co-operate and to exchange data and information were
important for the optimum utilization of watercourses by all watercourse States,
but States should not be obliged to incur unforeseen expenses in order to provide
information to other States.

106. While her delegation supported the notions contained in articles 11 to 21, it
felt that they were rather too elaborate for a framework agreement. It would be
sufficient to state the steps to be taken before the implementation of planned
measures without detailing each step.

107. Referring in conclusion to chapter IV of the Commission’'s report, on the draft
Code of Crimes against the Peace and Security of Mankind, she recalled tkat her
delegation had commented in detail at the previous year's session of the Sixth
Committee on the draft articles as adopted by the Commission at its thirty-ninth
session, and would therefore confine its remarks to the additional articles adopted
at the fortieth session.

108. In connection with article 4, paragraph 3, her delegation would favour the
establishment of an international criminal court enjoying the recognition of Member
States and having competence to try both individuals and States, wiih the power to
make binding decisions and to enforce those decisions. Such attribuates might not
be achieved easily, but without them the effectiveness of such a court would be
debatable.

109. Regarding the obligation to try or to extradite, as provided for in article 4,
her delegation tock the view that, in cases other than those in which both the
victim State and the State where the acts were committed consented to the
extradition, the culprit should be extradited to the internmatiomnal ~riminal court,
if such a court were established, or to either of the two States referred to. That
would remove the possibility that an inadequate penalty might be imposed by the
State where the culprit was preseant, thus necessitating a request for extradition
by either of the two States most affected. It would also allay the fear that the
provisions might leave a loophole by which States might disregard *he criminal
judgement handed down by another State.

110. The non bis in idem rule in article 7 contained an element of natural justice,
and her delegation would support its inclusion in the draft Code. The safeguards
contained in the article itself would provide the necessary balance for ensuring
justice for both the perpetrator and the victim. The principle of
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non-retroactivity embodied in article 8 was also one of the basic principles of
natural justice, and her delegation therefore supported its inclusion in its
existing form,

111. Her delegation had no strong objections to articles 10 and 11 as formulated,
and strongly supported the characterization of aggression as a crime against peace
in article 12. In the latter case, it had some questions as to who would attribute
the responsibility referred to in paragraph 1, and queried the qualification
contained in subparagraph (g) of paragraph 4, where the criterion of gravity might
have the effect of excluding acts of aggressior which might not amount to much in
themselves but might have far-reaching consequences.

112, while agreeing with the acts so far characterized as constituting aggressicn,
her delegation subscribed to the view that the list should not be exhaustive, and
that it should be open to judges to characterize other crimes by referring to the
general definition.

1i3. In conclusion, her delegation wished to reiterate its appreciation of the
seminars held by the International Law Commission each year. The seminars were
very important, especially for developing countries, and she appealed to
organizations and States that were able to do so to extend financial support so
that more participants could benefit from them,

114. Mr., LOULICHKI (Morocco) welcomed the fact that the International Law
Commission would be in a position at its next session to complete a second reading
of the draft articles on the status of the diplomatic courier 2nd the diplomatic
bag not accompanied by diplomatic courier. His delegation would confine its
comments to those articles that had given rise to divergent views in the Commission.

115. It was not surprising that the question of extending the scope of the draft
articles to cover the couriers of international organizations had occasioned some
differences of opinion, since such organizations were heterogencous in their
composition, functions, objectives and size, and could not easily be grouped
together in one category. Similarly, the régime of privileges and immunities
differed from organization to organization, depending om the headguarters agreement
to which they were parties. The existing international practice seemed to be
satisfactory, and unless there was a consensus to the contrary on the part of the
international organizations, and particularly those of a universal character, it
did not seem necessary to apply to their couriers the sa: 2 régime of privileges and
facilities as applied to the couriers of States. On the other hand, it might be
possible to adopt an additional protocol for organizatioc.:s of a universal character
within the United Nations system, as had been suggested by some members of the
Commission, which had agreed to study the question further, in the light of
reactions from Governments, before taking a final decision.

116. With regard to article 21 on the duration of privileges and immunities, his

delegation thought that the provision should be retained, provided that the
existing paragraph 1 was replaced by the proposal contained in paragraph 398 of the
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Commission's report, which was considerably more precise as to the moment at which
the diplomatic courier began to enjoy priv:. 2ges and immunities.

117. In article 5, on the duty to respect the laws and regulations of the receiving
State and the transit State, paragraph 2 would benefit from the elimination of its
second sentence, which would seem to be covered by the general obligation to
respect the laws and regulations of the receiving -r transit State.

118. Article 28, on protection of the diplomatic bag, was one of the articles which
had given rise to most debate in the Commission. It directly raised the problem of
achieving a balance between the concern of the sending States to ensure the
inviolability of the contents of the diplomatic bag and the concern of the
receiving or transit State to easure compliance with its laws and regulations, if
necessary by requesting the opening of the nag or its return to the Eftate of
origin. In his delegation's view, the article should include au affirmation of the
inviolable nature of the bag, as was the case in the three veriants proposed by the
Special Rapporteur. In that connection, his delegation maintained its reservations
regarding any examination of the diplomatic bag by electronic means. The
unprecedented sophistication of such means justified the fears of the developing
countries that the confidentiality essential to the diplomatic bag would be
violated. The article would then go on to reflect the concerns of States which
might have serious doubts as to the official and legal contents of the bag. Of the
three versions proposed by the Special Rapporteur, alternative A was unacceptable
because it contained no provision to that effect. Alternative B, to which his
delegation was favourably inclined, combined the régimes of tho diplomatic bag and
the consular bag, and thus did not seem to be in line with the aim of ensuring
uniformity in the draft articles. Alternative C was equivalent to a revision,
restrictive in effect, of the régime established by the 1961 and 1963 Vienna
Conventions, and could give rise to practical difficulties.

119. Draft article 32 should be carefully studied before any final decision was
taken on the relationship between the draft articles and existing internaticnal
agreements. In its future deliberations, the Commission should retain the new
wording proposed by the Special Rapporteur in paragraph 474 of the Commission's
report as a basis for negotiation,

120. In conclusion, he said inat the effect of adopting article 33 would be to
multiply the régimes which would emerge from the future instrument, whereas the
intended effect of its implementation was specifically to harmonize international
practice. Ultimately, it might lead to a situation in which States might evolve a
practice which was contrary to the objective and purpose of the future instrument,
as a number of members of the Commission had pointed out. 1In his dealegation's
view, sufficient flexibility would be ensured by a provision enabling States
parties to enter reservations.

The meeting rose at 12,50 p.m.






