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Annex
HISTORICAL OVERVIEW OF THE MANDATE
1. In this section of the report, the Special Rapporteur wishes to cite some noteworthy activities,

especially those carried out within the United Nations system, leading to the creation of the mandate of
the Specia Rapporteur on the promotion and protection of the right to freedom of opinion and expression.
The Specia Rapporteur is convinced that, in the year of the second and final phase of the World Summit
on the Information Society, such an exercise could make a contribution to a global assessment of recent,
and less recent, achievements in the field of freedom of opinion and expression and could show new paths
for action.

2. First, the Special Rapporteur wishes to note that the concept of freedom of opinion and
expression, together with its ancillary rights, the right to freedom of information and the right of accessto
information, as well asthe right to association, are well rooted in the most common international human
rightsinstruments. Beyond the fundamental vision of article 19 of the Universal Declaration of Human
Rights, substantive legal provisions support the concept of freedom of opinion and expression in most of
the core human rightsinstruments. Articles 19, 21 and 22 of the International Covenant on Civil and
Political Rights; articles 8 and 15 of the International Covenant on Economic, Saocial and Cultural Rights;
article 5 of the International Convention on the Elimination of All Forms of Racial Discrimination and
article 13 of the International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families deal with various aspects of freedom of opinion and expression relevant to the
mandate.

3. It isworth recalling some of the very first resolutions of the General Assembly on freedom of
opinion and expression. Resolution 59 (1), adopted in 1946, declared: “Freedom of informationisa
fundamental human right and is the touchstone of all the freedoms to which the United Nationsis
consecrated”; and “ Freedom of information requires as an indispensable element the willingness and
capacity to employ its privileges without abuse. It requires as a basic discipline the moral obligation to
seek the facts without prejudice and to spread knowledge without malicious intent.” Resolution 110 (11),
adopted in 1947, condemned “all forms of propaganda ... which is either designed or likely to provoke or
encourage any threat to the peace, breach of the peace, or act of aggression”. Resolution 127 (11), also of
1947, invited Member States to “study such measures ... as might be taken ... to combat, within the
limits of congtitutional procedures, the diffusion of false or distorted reports likely to injure friendly
relations between States’.

4, A first element that can be gathered from those resolutions, as well as other documents, is that the
concept of freedom of information, perceived as freedom of the media, prevailed over the more
comprehensive concept of freedom of opinion and expression. Theterm “freedom of opinion and
expression” appeared with force in article 19 of the Universal Declaration of Human Rights. Secondly,
the wording used in the context of freedom of opinion and expression was heavily influenced by the
outcome of the Second World War and by the beginning of the cold war. Not surprisingly, one of the
recurring issues within the United Nations at that time was the maintenance of peace and the building of
friendly relations among States. The use of false and distorted reports - a basic instrument of political
propaganda - was considered a major threat to peace and a deterrent to the institution of a productive
dialogue among countries.

5. The UNESCO Constitution, which entered into force in 1946, states that “ States Parties to this
Congtitution, believing in full and equal opportunities for education for al, in the unrestricted pursuit of
objective truth, and in the free exchange of ideas and knowledge, are agreed and determined to develop
and to increase the means of communication between their peoples and to employ these means for the
purposes of mutual understanding and atruer and more perfect knowledge of each other’slives’. Article
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2 (@) of the Constitution states that the organization will “collaborate in the work of advancing the mutual
knowledge and understanding of peoples, through all means of mass communication and to that end
recommend such international agreements as may be necessary to promote the free flow of ideas by word
and image”.

6. Thefirst United Nations Conference on Freedom of Information was held in Genevain
March/April 1948 with the purpose of formulating views concerning the rights, obligations and practices
that could be included in the concept of freedom of information. The Conference endorsed the concepts
set out in Assembly resolutions 59 (1), 110 (I1) and 127 (I1) and endeavoured to reconcile them. Three
draft conventions were annexed to the Final Act of the Conference® namely, the first one on gathering and
internationa transmission of news; the second one concerning the ingtitution of an international right of
correction; and the third one on freedom of information.

7. The general aim of the draft convention on gathering and international transmission of news was
to implement the right of peoples to be fully informed and to improve the understanding between peoples
through the free flow of information and opinion. The draft convention contained 14 articles and dealt
primarily with the duties of States with respect to “foreign correspondents’. The convention imposed on
contracting States a number of duties with the aim of encouraging the freest possible movement of
foreign correspondents in the exercise of their functions.

8. The draft convention on freedom of information was premised on the belief that free interchange
of information and opinionsin the national and the international sphere is afundamental human right, as
well as being essential in the cause of peace and for political/economic progress." The main duty on
contracting States was the obligation, set in article 1, that each State secure to all its nationals and to the
nationals of every other contracting State lawfully within itsterritory, freedom to impart and receive
information and opinions, orally, by written or printed matter, in the form of art, or by legally operated
visual or auditory devices without governmental interference.

9. Since the Conference, United Nations bodies have had trouble in expounding and elaborating the
concept of freedom of opinion and expression, agreeing upon its legitimate limitations and recommending
effective measures for its realization. In spite of many efforts, the draft convention on freedom of
information was never finalized nor opened for signature; thisitem appeared on the agenda of each
regular session of the General Assembly from 1962 to 1980 before being abandoned. A similar,
unfortunate fate surrounded the draft declaration on freedom of information, adopted by the Economic
and Socia Council, transmitted to the General Assembly in 1960 (resolution 756 (XX1X), annex) and
finally dropped in 1980.

10. However, it isworth noting that the Conference, in its resolution No. 39, recommended that the
Council extend the mandate of the Sub-Commission on Freedom of Information and of the Press, a body
established in 1947 by the Commission on Human Rights, for afurther three years. The Conference also
recommended that the Sub-Commission initiate studies and make recommendations to the Council
regarding, inter alia, the promotion of awider degree of freedom of information and the minimization of
restrictions thereto; the promotion of dissemination of true information to counteract Nazi, fascist or any
propaganda of aggression or of racial, nationa and religious discrimination; the improvement of
intergovernmental agreements and measures to facilitate the work of foreign news personnel.

11 In 1950, the Department of Social Affairs of the United Nations Secretariat prepared a two-
volume compilation of materials on freedom of information." Volume | contains the replies received from
33 Governments in response to arequest from the Secretary-General to supply information on the status
of freedom of information in their respective countries, including on measures to combat the diffusion of
false or distorted reportslikely to injure friendly relations between States. Volume |l includes relevant
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articles of constitutions, legidlative enactments and regulations, judicia decisions, codes of honour, and
other related materials received as annexes to the replies published in volume .

12. Another legal standard pertaining to the field of freedom of information was the Convention
concerning the International Right of Correction.® It was opened for signature on 16 December 1952 and
entered into force in August 1962. The Convention developed the concept of correction in the context of
peaceful international relations with the aim of sharpening the sense of responsibility of various media of
information. It wasfelt that the publication of inaccurate reports would endanger the maintenance of
friendly relations between peoples and the preservation of peace. The Convention characterized
inaccurate reports as “false” or “distorted” reports without criminalizing their publication. It
acknowledged the impossibility - and undesirability - of envisaging the institution on the international
level of aprocedure for verifying the accuracy of reports that might lead to the penalizing of such
publication. Thus, the approach promoted by the Convention was to offer to those directly affected by
reports which they considered false or distorted the “ possibility of ensuring commensurate publicity for
their corrections’.

13. In resolution 442 C (X1V) of 13 June 1952 the Economic and Social Council appointed, for an
experimental period of one year, and in a personal capacity, arapporteur on matters relating to freedom of
information. The Rapporteur - Salvador Lopez - was charged with preparing a report covering major
contemporary problems and developmentsin the field of freedom of information, together with
recommendations regarding practical action which might be taken by the Council in order to surmount
those obstacles to the fuller enjoyment of freedom of information.

14. In section 1 of hisreport, “Freedom of Information, 1953”* Mr. Lépez presented an overview of
the historical development of the concept of freedom of information, which he calls the most vulnerable
freedom, prior to the United Nations; an overview of the work of the United Nations and specialized
agencies; and an analysis of the reasons for the success or failure of these efforts. Section 2 dealt with a
number of related issues: rights and responsibilities of the media of information; propaganda for war and
false/distorted information; internal censorship and the suppression and coercion of media of information;
censorship of outgoing news dispatches; status and movement of foreign correspondents; laws affecting
the press (constitutional trends, legislation aimed at preventing misuse of information, measures to protect
freedom of information, and radio and newsreels); monopolies; professiona standards; independence of
information personnel; protection of sources; development of radio, film radio and television;
professional training; the production and distribution of newsprint; press rates and priorities; international
broadcasting; postal services; tariff and trade practices, and copyright. He concluded his report with a
number of recommendations for immediate action by the Council, and on machinery and future tasks.
Finally, Mr. Lépez also prepared an update published as a supplementary report.*

15. In 1961, a consultant of the United Nations, Mr. Hilding Eek, prepared a report on developments
in the field of freedom of information since 1954 which summarized the debates and the discussion on
several issues surrounding freedom of information and related issues: freedom of information and the
United Nations; the concept of freedom of information, legal approach and pragmatic approach. The
report also included a section on facilities and obstacles to the free flow of information; a section on
content and quality of information. Finally, the last part of the report was devoted to the availability of
United Nations news.

16. Following aseminar held in New Delhi in 1962," the Secretary-General organized a seminar on
freedom of information, at the invitation of the Government of Italy, in April 1964 in Rome. The agenda
of the seminar included: the role of Government; press laws; the role of publisher and proprietor; the role
of the professional journalist; standards of journalism and the role of the reader. The genera conclusions
of the debates stated, inter alia, that in al countries, regardless of their social and political systems, the
same basic problem existed: how to ensure that the great powers of the information media were used for



E/CN.4/2005/64
Page 21

the good of humankind and not as an instrument of tyranny. All countries delegations recognized certain
common standards and aspirations, albeit that the ways of reaching the goals would differ, such as:
information media should strive to enhance human dignity, broaden intellectual and moral outlook of
peoples, bring about a better understanding between individuals and enable readers to play aresponsible
rolein the affairs of the community and the world.

17. In the 1970s, the General Assembly remained seized of the issue of freedom of information and
new resol utions adopted during that period were influenced by the debate on a new world economic order.
In effect, in itsresolution 33/115 B of 18 December 1978, the Assembly affirmed the need to establish a
new, more just and more effective world information and communication order, intended to strengthen
peace and international understanding and based on the free circulation and wider and better-balanced
dissemination of information.

18. Theissue of theright to freedom of opinion and expression surfaced at the level of the Sub-
Commission on Prevention of Discrimination and Protection of Minorities (now the Sub-Commission on
the Promotion and Protection of Human Rights) during the late 1980s. In 1987, Louis Joinet produced a
working paper concerning the detention of persons exercising the right to freedom of opinion or
expression (E/CN.4/Sub.2/1987/15, annex |), followed by aworking paper by Danilo Tlrk
(E/CN.4/Sub.2/1989/26). By decision 1990/117, the Sub-Commission took note of those authors
preliminary report (E/CN.4/Sub.2/1990/11), as Special Rapporteurs, entitled “ The right to freedom of
opinion and expression: current problems of its realization and measures necessary for its strengthening
and promotion”.

19. Mr. Joinet and Mr. Tirk produced afina report in 1992 (E/CN.4/Sub.2/1992/9 and Add.1). The
addendum contained the conclusions and recommendations of the two special rapporteurs. They stated
that the report “ endeavours above al to be an instrument for analysis, whose purpose is to help assess the
extent to which the standards concerning freedom of opinion and expression are respected when decisions
aretaken inthisarea’ (para. 3). In particular, the report showed that in most instances, criminal
convictions of journalists are based on provisions of internal law, which, upon verification, invariably turn
out to berestrictions that are inadmissible in a democratic society. Thus, journalists and other
professionalsin thefield of information could have used the report as an instrument for the defence of
their rights.

20. Moreover, the specid rapporteurs stated that in cases where Governments take measures to
restrict and/or prohibit xenophobic, racist, revisionist and/or neo-Nazi ideas, it isimportant to ensure that
the admissible restrictions are not worse than the evil they are designed to remedy. They added that
“regtrictions must be interpreted and applied restrictively. In particular they must be in conformity with
the principles of legitimacy, legality, proportionality and democratic necessity” (para. 5).

21. Asto recommendations, the specia rapporteurs proposed a discussion, in consultation with the
professional information media and the speciaized NGOs, of the “conditions under which the Sub-
Commission could take the initiative of drawing up specific safeguard standards, especially with aview
to lessening the possible risks to demaocracy of the theory of the so-called *admissible’ restrictions’.
Simultaneously, the Sub-Commission should study the “desirability of identifying those € ements that
constitute the “hard core’ of the freedom of opinion, expression and information which in no
circumstances might give rise to restrictions or derogations”.

22. It isworth emphasizing that the special rapporteurs proposed the introduction of a special
procedure to assure the protection of professionalsin the field of information, against the background of
journalists too frequently subjected to many irregular sanctions or serious persecution. They proposed a
number of options: aspecial rapporteur, the solution that they favoured; aworking group of the
Commission on Human Rights; or a request to the Secretary-General to produce periodic reports.
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23. It isimpossible hereto do justice to al UNESCO initiativesin thefield of freedom of expression.
The Special Rapporteur nevertheless wishes to mention afew examples:

@ In 1978, the Executive Board of UNESCO laid down a confidential procedure for the
examination of complaints (called communications) received by the organization concerning alleged
violations of human rightsin its fields of competence, namely education, science, culture and
communication. A subsidiary organ of the Executive Board, the Committee on Conventions and
Recommendations, implementsit. From 1978 to 2003, the Committee on Conventions and
Recommendations considered 508 communications,

(b) The UNESCO Genera Conference at its twentieth session in 1978 proclaimed the
Declaration on Fundamental Principles concerning the Contribution of the Mass Mediato Strengthening
Peace and International Understanding, to the Promotion of Human Rights and to Countering Racialism,
Apartheid and Incitement to War;

(© The best known UNESCO effort in thisfield is the proclamation in 1993 by the General
Assembly, in its decision 48/432 of World Press Freedom Day to be celebrated on 3 May. In this
connection, the Special Rapporteur wishes to commend the work of the advisory group on press freedom,

which includes media professionals from al parts of the world, and the establishment in 1997 of the
UNESCO/Guillermo Cano World Press Freedom Prize.

Note

! The full text of the statement is available at www.ohchr.org.



