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Introduction
1l, By resolution 1982/39 of 11 March 1982, the Commission on Human Rights

decided to continue at its thirty-ninth session, as a matter of high priority,
its work on a draft convention on the rights of the child, with a vievw to
completing the elaboration of the convention at that session for transmission.
to the General Assembly throuwgh the Economic and Social Council. By
regolution 1982/37 of 7 May 1982, the Economic and Social Council took note of
resolution 1982/39 of the Commission on Human Rights, and authorized the meeting
of an open-ended working group for a period of one week prior to the
thirty-ninth session of the Commission to facilitate the completion of the work
on a draft convention on the rights of the child. At its thirty-seventh session,
the General Assembly, by resolution 37/190 of 18 December 1982 welcomed
Fconomic and Social Council resolution 1982/37 and requested the Commission on
Human Rights to give the highest priority at its thirty-ninth session to the
gquestion of completing the ‘draft convention.
2. The Working Group held 11 meetings from 24 to 28 Janvary 1983, and
Ol «ososrseasanen sosnssvrarnasasas 1t adopbed article 6, paragraphs 3 and 4,
articles 6 bis, 6 ter end article 12, paragraphs 2, 3 and 4. Article 7 bis
was considered but not adopted. In this comnection, it should be recalled that
the open-ended working group established prior to previous sessions of the
Commigsion had adopted a number of articles. The text of the articles adopted
g0 far may be found in ammex I of the present report,
3. The proposals submitted at the present session but not comsidered by the
Group may be found in document BE/CN.4/1983/WG.1/WP.2, WP.3, WP.4, WP.9, WP.21,
WP.26, WP.27, WP.29 and WP.30.
4. The draft Convention submitted by Poland in 1979 (E/CN.4/1349) continued
to be used as the basis for the discussions,
5. At its first meeting on 24 January 1983, Mr. Adam Lopatka (Poland) was
elected Chairmen~Rapporteur of the Working Group.
Documents
6o The Working Group had befoxe it the following documents:

(a) E/CN.4/1983/32 and Add.1-3 containing the replies received from
Governments with regard to Economic and Social Council resolution 1982/39 of _
7 May 1982 entitled "Protection of the rights of children and parents in cases of

removal and retention of children". In its resolution the Council, inter alia,
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invited the Commission on fluman Rights when drafting the convention on the
righte of the child, to take into consideration the protection of the rights of
the child in cases of unauthorized international removal. It further requested
the Secretary-General to consult with GOVernments on this problem and to report
to the Commiseion on Human Bighte at 1ts thlrtyhnlnth segsion.,

(v) E/CN. 4/1982/WG l/WP 1. Questlon of & convention on the rights of the’
childs proposals submltted by non—governmental oxrgenizations.

(c¢) . E/GN.4/1349. Rev1aed Draft Convention on the Rights of the Child,
submitted by Poland. _ o ‘

(a) A/C.3/36/6. Status of a Draft Convention on the Rights of the Child,
Document submitted by Poland, ' -

(e) E/1982/12/Add.1. Part C. Report of the Commission on Human Rights
on its thirty-eighth session, ‘

(f) E/ON.4/1983/NGO/3. Written statement submitted by the Bsha'i
International Community, a non~governmentsl oréanization in consultative status
(Category TII). . l ‘
T A list of the working papers submltted to the Working Group at the present‘

session may be found in amnex 2 to the report,
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I. CONSIDERATION AND ADOPTION OF ARTICLE 6 (PARAS. 3-4), ARTICLE 6 BIS AND 6 TER

Main issues discussed
8. It will be recalled that paragraphs 1 and 2 of article 6 relating to the question

of the determination of the place of residence of the.child were adopted by the
Working Group last year.L/ At the present éession, the discussions which led to the
adoption of paragraphs 3 and 4 of article 6, article 6 bis and article 6 ter, focused
on the proposals and amendments thereto relating to various problems whiéh arise from
family separation, such as the right of the child to maintain relations with his
parents, the question of family reunification and the illegal abduction of childrien
by one panentu It was also stressed that the national and lnternational aspects of'
the queéfion should be dealt with separately. All the proposals relating to these
problems were congidered simultaneously.

9. The right of the child who i3 separated from one'or both parents, to maintain
relations with both parents, was generally recognized, but in the view of somé
speakers, reference should be made to_unforeseen_circumsténces. The exchange of views
on that question led to the adoption of Qaragraph 3 of article 6.

10. It was suggested that the draft Convention should also contain provisions

dealing with cases where family separations result from actions initiated by States.
It was further stressed, in this connection, that there was a need to ensuré that
adequate information be provided to the child concerning the whereabouts of the absent
parent. Various opinions were voiced as regards the type of State action which could
lead to family separations. The question was also raised as to whether it was
necesgsary to draw up a list of those actions. The discussions on these points led to
the adoption of paragraph 4 of article 6.

11. With regard to the solutions to be given to the gquestion of family reunification,

divergent views were expressed. One representative expressed the opinion that all
obstacles to emigration for the purpose of family reunification should be removed
everywhere and proposed to include in the draft Convention, as examples, a number of
rights which in his opinion needed special protection. They include, in particular
unimpeded freedom of movement and a guarantee against punishment for children and
parents requesting permission to leave a country. All applications to leave should

be dealt with, he said, in a humane and expeditious manner., He further added that the
articles of the draft Convention submitted by Poland, placed too much emphasis on

economic and social rights.,

1/ For the text of these paragraphs, see annex I.
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12. Other representatives, referring to the International Covenant on Civil and
Political Rights, felt that such a list was not necessary. They stressed that, in
their view, economic rights were equal or even of greater importance, in some
circumstances, for children. It was also noted that the Covenant provided that the
rights contained therein could be subject to restrictions in order to protect

inter alia, national security and public order, They therefore questioned the need
for the ddoption of such provisions, and emphasized that there was no need to:
duplicaﬁe the International Covenant on Civil and Political Rights. Otherwise,
references should also be made to the International Covenant on Economie, Social and
Cultural Rights. One representative further observed that family reunification was
broader in scope than the problems being dealt with in the draft convention. With
regard to the proposal relating to immunity from punishment for children and parents
who request permission to leave a country, some representatives observed that such
immunity, if granted, should concern only the fact of making an application., The
discussion on these questions led to the ‘adoption of article 6 bis, which in

paragraph 2 only refers to the obligations of States parties, as regards applications
by a child or his parents to enter or leave a State party for the purpose of family
reunification. ’
13. The illegal abduction of children was congidered by many speakers as a very
important questidn; It was observed that when parents of different nationalities

are separated and reside in different States, such situations often gave rise to the
abduction of children across frontiers. The need for effective remedy was stressed.
In the view of some speakers, however, what constituted "illegal abduction by one
parent"” could not be easily defined, as international private law varied from countryto
country. Wevertheless, in order to find solutions to this problem, most speakers
agreed on the need for the conclusion of bilateral agreements or appropriate additions
to existing multilateral agreements. The discussion on this question led to the
adoption of article 6 ter.

14. It should be noted that in the course of the discussions, some speakers raised

the question of the inclusion in the draft convention of a clause relating to the
applicability of other international instruments, in particular, the International
Covenant on Civil and Political Rights and the International Covenant on Ecoromié,
Social and Cultural Rights. In the view of some representatives, references to tpe

Covenants could be the object of a final clause.
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15. A number of. proposals have been made concerning the inclusion in.the draft
conventlion of a. clauge dealing with the question of the applicability of other
international human rights instruments. The representative of Poland proposed as .
article 19 (b) (E/CN.4/1983/WG.1/WP.10), the following text:

"This Convention shall not have the effect of .diminishing the rights which :
the child.may enjoy by virtue of the International Covenant on Civil and Political
Rights and the International Covenant on Economic, Social and. Cultural Rights!'.

16. The representative of the United States suggested the inclusion of an article
which would be formulated along the lines of article 23 of the Convention on the
Elimination of All Forms of Discrimination against Women to the effect that "nothing
in the present Convention shall affect any provision.in any other international
convention, treaty or agreement in force for that Btatel.

17. Mention should further be made of the proposal.made by the USSR (in relation to
paragraph 1 of article 6 bis) (E/CN.4/1983/WG.1/WP.T), which reads as follows:

"The States parties to-the present Convenbion recoanize that the child should.
enjoy all.the:basic human rights in the spirlt of the International Covenant. on
Economic, Soclal and Cultural Rights and the International Covenant on Civil and .
Political Rights',

Consideration of proposals and amendments thereto .

18. As indigated above, paragraphs 1 and 2 of article 6 were provisionally  adopted

at the Group’s previous session,g/

Paragraph 1 relates to parental care. - Paragraph 2
refers to cases where the ¢hild can be separated from. his parents against-their-will.i/-<.
19. Proposals dealing with various aspects of the problems arising from family
separations were submitted or reintroduced as follows;

(a) A proposal made by the United States in 1982 (R/1982/12/Add.1/part C,
para.LLBanas reintroduced at the present session. It reads as follows:

"l1. The States parties to the present Convention shall ensure that the child
and his paﬁénts enjoy the right to liberty of movement and freedom.to choose.a
regidence within the territory of any State party where they. are lawfully present.

"2. The States parties to the present Convention shall accord to the child
and his parents the right to leave any State, including their own, and the right to

enter their own State".

2/ For the text of the paragraphs, see'aﬁnex I,
3/ Ibid,
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(b) After an exchange of viewa, the nepresentativé of the United Statee
indicated that paragraph 1 of his proposal could be discarded and paragraph 2 could
constitute paragraph 1 of article 6 bis (E/l982/12/Add 1 part.C, para.l18, para.25).
He then orally proposed as artlcle 6 bis the follow1ng text:

"1, The States parties to the prtsent Convention shall accord to the child and
his parents the right to leave any State, }ncluding their own, and the right to
enter their own State. .

"2, In cases where both parents 1awfu11y re31de in one State party and their
child lawfully resides in another State party or where the parente of a child
lawfully re51de in different States parties, the States partles concerned shall deal
with appllcations for family reunification or contacts on the basis of famlly ties in
a positive, humane and expeditious manner. States parties shall make no dlstinotion

as to country of origin or destination in dealing with such applications, shall
.charge only noderate fees in connection with such applications and shall not modify

in any way the rights and obligations of the applicant(s) or of other members of.tne
faniiy concerned. States parties shall ensure that applications for the purpose of
family reunification of parents with their children which are not granted fnr any
reason may be renewed at the appropriate level and will be considered at reasonably
short intervals by the’authorities of the country of residence or destination,
whichever 1s concerned, and, in such cases, fees‘nill be charged oniy nhen applications
are granted. Until family reunification in a particular case is accomplished, all \
States parties involved shall permit frequent and Pegular family contacts.

"3, The provisions of paragraph 2 shall also apply in cases where a chi]dP
only surviving parent lawfully resides in one State party and the child 1awfully
resides in another State party, as well as in cases where parents who are nationals
of diffenent States parties apply to tnansfer the permanent residence of their
children and themselves to a Member State in which either one fs normally a'resident.

"4. If the parents of a child lawfully reside in dlfferent Statea parties,
States parties shal] ensure that the child's preference as to which parent he wishes _
to reside with shall be an important consideration in any determlnation made by
competent authorities concerning the child's place of residence." y .

(c) The representative of France reintroduced a proposal he submitted last
year. As revised, the proposal (E/CN.4/1983/WG.1/WP.6) deals with two questlons, _
(i) the question of personzl relations of the child with his parents when the parents
are of dlfferent nationalities and are separated, and (ii) the question of illegal h

removal of the child by one parent. It reads as follows:
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"l. The child of parents with“different nationalities, who are separated, shall,
save in exceptional‘oipcumstances, be entitled to maintain personal relations with both
parents. _ , . _ |
"2. The States parties tg the present Convention shall take the necessary
.measures to prevent the unlewfnllremoval abroad and non-return of children.

"The removal and non-return of a child shall be considered unlawful:

(a) When it occurs in violation of custody righte awarded to a person or an
institution by the laws of the State in which the child had his usual place of
residence immediately prior to his removal or non- return, :

(b) When such rights were actually exercised at the time of the removal, Q&.
oy would have been so exercised if such tvents had not taken place. The measures taken
,by States may. be the conclu51on of international agreements or accession to existing
agreements." .

(iv) The representative qf Australia proposed the following text (L/CN 4/1983/WG l/WP 1
as article 6 ter: , _

‘ "l., A child who is separatedAfrom one or both parents has the right to maintain
personai relations andAdireet oonteots with both parents on a regular.basis, save in
exceptional circumstances end regardless of whether tne parents and the child reaide

in different States. )

"2, Where such separation results from Jjudicial or administrative action by a
State party, such as detention, imprisonment, exile or doportntion of one or both
parents or of tne child, the State party shqll provide the parents and the child w1th
precise information as to the whereabouts of the absent member(s) of the family,"

Adoption of paragraph 3 of article 6

QQE,_During the.disoqssionst it was suggested that the text of the first paragraph of
the proposal by the representatLVe of Australia relating to the right of the child
-who is separated from one or both pdrents to maintain relations with both, could be

adopted by the Group as paragraph 3 of artlcle 6, with the deletion of the words "and

regardless of whether the parents and the child reside in different States!". It was
said in this conncctlon that the internatlonal aspects of the question should be
dealt with in a separate paragraph.

The Group so agreed.

21. Discussion on:the proposals prelating to action taken by States which result in
family separations, led to the adoption of panagraph 4 of article 6. ‘

22. During the dlscussions it was suggested to add to the list of actions by Statcs
which could result in family separations the case of 'death in custody" With regard
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to the obligatiéﬁ of the States to provide information, several répresentatives
stressed that sucﬁ information should be provided only if: (a) a formal request is
made and (b) 1f the informdtlon would not be detrimental to the interest of the child
23, The representatlve of Australia revised paragraph 2 of his proposal
,(E/CN.4/1983/WG.1/WP.20) as follows: -

"Where such séparation results from judicial, administrative or any other
actioﬁ initiated by a State party, such as the detention, impriéohment, exile,
deportation or death kiﬁéluding death in custody) of one or both parents or of the
child, that Stéte party shall provide the parents, the child or, if appropriateé’
another member of the family upon request w1th essential information concerning the
whereabouts of the absent member(s) of the famlly, unless the provision of the
information would be detrimental to the well-being of the child. States parties
shall fu}ther éﬁsuke thét the submission of such a request shall of itself entail no
adverse coﬁseﬁuencéé'fér the'person(s)'concefned.“

24. During the discussions, it was observed that specific references to judieial or’
administrative actionwshould be deleted as this text refers to any action takeh by
States. ' v

25. BSeveral representatives objected to the reference to cases where famiiy
separation results from "death in custody", as formulated. In their View, the
formulation used seemed to imply the responsibility of the States concerned.

26. Some representatives contlnued to maintain that a listing of actions initiated
by States were unnecessary.

Adoption of paragraph 4 of article 6

27.' Paragraph 2 of the Austrqliqn proposal as orally amended during the discussion,
was adopted as paragraph 4 of artlcle 6. '

28. The oral amendments referred to the deletion of specific references to

judicial and administrative'action, to the replacement of the words "death in custody™"
by the words "including death ariSiné:frdm any cause while the person is in the
custody of the State"

29. The text of paragraph 4 of article 6, as adopted, may be found in annex I.

30. The discussion on the qucstion of familj reunification led to the adoptlon of
paragraphs 2 and 3 of article 6 Rig. In this connection reference is made to
paraé}aph 1 of the French proposal referred to above and to paragraphs 2, 3 and 4 of

the proposal by the United States of America.
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31. The representative of the Ukrainian SSR proposed the following text
(E/CN.471983/WG.1/WP.11) to be included as a paragraph in article 6 bis, if specific

" mention of rights already covered bv the International Covenant on Civil and Political
Rights were not deleted from the proposal made by the representative of the

United States of America:

"The above-mentioned rights shall not be subject to any restrictions except
those which are provided by law, are necessary to protect national security, publie
ordér,'public heéalth ‘or morals or the-rights and freedoms of jothers."

32. During the discussions, it"was’hoted that the wording of ‘this paragraph was-
idéntidal 't6"#4 similar text contained in the International Covenant on Civil and
Political Rights. It was also argued that the proposals made by the representative of
the United States of “America constituted a mere repétition of the provisions of. the
International Covenant ‘on CGivil and ‘Political Righta. It was-further said that, -
compared to other paragraphs of the draft convention, the text proposed by the
“Unitéd Stated was much too long.

3%, “In"the light of the discussions, the representative of the United States of
America submitted a shortened version of his proposal. He maintained that, in his
view, the guarantees to be Biven to applicants’who request permission to leave a.
country were a serious problem which should bé dealt with in an effective manner. The
revised- text (E/CN.4/1983/WG.1/WP.8) reads.as follows:

"#)], The States parties to the present Convention shall accord to-the child. and
his parents the right to leave any State, including their own, and the right to enter
their own State. .

W2, Applications by .a child or his parente to leave a State party for the purpose
of family reunification shall be dealt with by States parties in a positive, humane
and expeditious manner. States parties shall charge only moderate fees in connection
‘with stch applications and shall not discriminate against or punish in any way the.
applicant(s) or other members of the family concerned. States parties shall ensure
that applications for the purpose of reunification of parents with their children‘which
are not granted for any reason may be renewed at the appropriate level and will be&
considered at reasonably short intervals by the competent authorities, with fees in
such cases to be charged only when applications are granted.

5. States parties shall recognize the right of a child whose parents lawfully
reside in different States parties to maintain at all times, save in exceptional -
circumstances, personal relations and direct contacts on tha basia of family ties
with both parents through regular meetings. In such cases, States parties shall
ensure that the child's preference as to which parent he wishes to reside with shall be
an important consideration in any determination made by competent authorities

concerning the child's place of residence.’®
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34. -Indicating that the revised text gsubmitted by the United States of America still
contain references to rights.already covered in the International Covenant on Civil
and Political Rights, the representative of the USSR submitted a proposal -
(E/CN.4/1983/WG.1/WP.7) which reads as follows:

"The States parties to the present Convention recognize that the child
should enjoy all the basic human rights in the spirit of the International
Covenant on Economic, Social and Cultural Rights and the International Covenant
on Civil and Political Rights." | ” N o |
35. No agreement was reached as regards paragraph 1 of article'6 bis.

36. The representative of the United States of America proposed orally a new text
to constitute paragraph 2 of article 6 bis..:The text, which relates to applications
by a child or his parents to enter or leave .a.State party, reads as follows:
"In accordance with the obligation of States parties to ensure that a child
is not separated from his parents [against their will] [except in his best intereat]
[unless in exceptional circumstances] applications by a child or his parents to enter
or leave a State party for the purpose of family reunification shall be dealt with
by States parties in a positive, humane and expeditious manner. In connection with
such applications States parties shall not punish in any way the applicant(s) or- other
members of the family concerned [Applications which are not granted for any reason
may be reneyed anqzmayxbe considered by the competent authorities]."
37. Some speakers .strongly objected to the above-mentioned proposals. In thelr view
the proposals were too broad and would in fact grant immunity to applicants against
any punishment for any acts. they might commit. Amendments were suggested along those
lines. It,was also suggested:that the second part of @he proposal made by the
United States should be deleted (see para. 36 above). :
38. The Working Group adopted as paragraph 2 of article 6 bis the following text:
"In accordance with the obligation of States parties under article 6 (2},

applications by a child . or his parents to .enter or leave a State party for the
purpose of family reunification shall be dealt with by States .parties in a
positive, humane and expeditious manner."&!
39. Discussions on the question of the right of the child when parents live in
different States to maintain contacts with both.parents, led to the adoption of
paragraph 3 of article 6 bis. Reference is made to paragraphs 3 and 4 of the original

proposal made by the United States of 4merica (see paragraph 19 (b) above),

4/  See annex I.
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40: Referring to his earlier proposal and to‘:the proposal made by the representative
of the United States of America on the question under consideration, the represéntative
of France submitted the following text: )

"A child whose parents reside [lawfully] in different 3tates shall have the
right to maintain on a regular basis, save in exceptional circumstances, personal
relations and direct contacts with hoth parents.”

Adoption of paragraph 3 of article 6 bisg .~

41. With the delection of the word "lawfully" as proposed by the representative of the
United Kingdom, the Working Group adopted the above-mentioned Lext as: paragraph 3 -of
article 6 bis. ' SRR

42.." The question of the right of the child to privacy was raised in the-course of

the discussion. The representative of the United States reintroducéd a proposal he
made in 1982 :according to which the drafit convention 'should contain @ ‘provision
énsuring .the right of the child not to be submitted to: unlawful intefference with his
privacy. ‘The proposal which would become, if adopted; -article 6 tLP, reads ag"
follows ~(E/1982/12/Add .1, part C, para. 118): o P )

"The States parties to the present Convention shall drisure that thé child and his
parents are not .subjected to arbitrary or unlawful interference with their privacy,
family, -home or correspondence.”

4%. For some speakers, the inclusion of such provision was not necessary. In-their
opinion, the fulfilment of the child's basic nekeds was a more urgent matter.

44, - No agreement was reached. The proposal was not, therefore, adopted.

45 ... Discussions on the question of unlawful removal of children across frontiérs I&d
to the adoption of article 6 ter. The repregentative of France:referred to -
paragraph 2 of his earlier proposal (see paragraph 19 above)-and said that it could

constitute a new article 6 ter.

46. During the discussion on the proposal doubts' were exprasspd concerning the two
criteria proposed for considering the removal of childrenunlawfully. Such ¢ériteria, it
vas stated, varied according to different legal systems. Speakers also emphasized'-
the need for more international co-operation,. through bilateral or multilateral
agreements and.consultations between national authorities as regards the measures to
be taken by States against abduction of: children. o 0
~47. - In the light-of the discussions the representative of France révised paragraph 2
of his proposal (E/CN.4/1983/WG.1/WP.17) a8 follows: ' '

"l. The Statas parties to the present Convention shall take appropriate.measures

to combat the unlawful abduction of children abroad and their non-return.
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"2. To that end, States shall promote the conclusion of bllatcral or
multilatcral agreements or accession to existing agreementu, and the 1nstitution of
periodic consultations between the national authorities concerned.”

Adoption of paragraphs 1 and 2 of article 6 ter

48. Paragraph 1 of the revised proposal submitted by France was adopted by the:

Group as paragraph 1 of article 6 ter,

49.: With the insertion of the word "parties" after the word "States" in the first

line of paragraph 2 of the revised proposal, that paragraph was provisionally adopted

5/

by the Group as paragraph 2 of article 6 ter.

50. The Minority Rights Group, a non-governmental organization, introduced a proposal
under which a third paragraph would be added to article 6 ter (E/CN.4/1983/WG.1/WP.18).
The text of the proposal reads as follows:

"Children cannot be divorced from their parents. Any arbitrary removal must be
seen as contrary to the interest of the child, in accordance with the principles of
human rights. | ' :

This Convention must comprise a measure expressing condemnation of such acts
and the States parties® duty to dissuade their perpetration.

.The act of abduétion shall not be treated differently for reasons of parents’
natiénality, sex, race or religion, or the status of the parents® separation
proceedings," . .

51.  During the debate on that proposal, it was generally felt that article 6 ‘ter
as adopted, dealt adequately with the questions raised.

5/  See annex I.



E/CN.4/198 )/wc- 1/we, 31
page 14 -

IT. CONSIDERATION OF ARTICLE 7 BIS

Consideraﬁion'6f;pre§beé1‘6&'tﬂéfﬁnited tatee of Amer:oa

52. ' The répresentative ef'the"United’State re—lntroduced, in'a rev:sed form, a’
proposal he had made in 1982.° ‘A rev1sed the tex b reads as £ollows: )
"1, The States parties to the preeent Conventlon shald -ensure- that rhe ‘¢hild- has
the rlght'to fireedom o - hotght neenqerenee”andwrelmgron3‘1ncludlng“the~r1ght‘to i
have a rellglon or whatever belief of his oh01ce, and freedom, e:ther Jnd1v1dua11y
or'in communlty with others and in publ:c or prlvate, 1 manlfeet, in a manner not
-Llncompatlble Wi th publzc ‘order-and- meralu, his rellgzon or bellef in worthp, '
observance, practice and teachlng LT L e s s
P The States partlee shall enqure that no child ig qubaect to coer01on whloh
'Would impadr hls freedom-+to have a rellglon or bellef of hlS ch01ce and shall '
ensure that every child shall enjoy the rlght to have access %o educatlon 1n the ‘
‘mattér” of rellglon or belief in accordance vlth the w1qhes of hlu parents or, aq the
case may be, legal guardlan%, and shall not be compelled to receive teachlng on »
rellglon or belief against the wishes to his parents or legal guardians. ’ o
3. ‘The States partle to the present Conventlon undertake %o have reepeot for ‘the
lihertJ of parents and, Wheri appllcable, legal guardlane to ensure the rellglous .
and ‘moral educat:on of their children in conformlty ‘with their’ own conv:ctlons.“

5%, Some speakers supported the idea of :ncludlng in ¥he draft conventlon a N
speC1flc prov1elon on the rlght of the child to freedom of thought, conec1ence and
rellglon "It'was also said that the formulation on the matter whlch 1s contalned -
in other international instruments could alao be used in the draft conventlon. o
Reference was made to the Declaration on the Elimination of All TForms of Intolerance
on Religion or Belief and to paragraph 4 of article 18 of the International Covenant
on Civil and Political Rights.

54. Other speakers were of the opinion that a specific provision on religious
education and the right to practice religion was not necessary in the draft
convention, gince the matter was already covered by other proposals. Reference was
made in this connection to the proposals contained in the draft convention submitted
by Poland (E/CN.4/1349).

55. Doubts were also expreassed as to whether it should be the reqpon51b111ty of the
State to ensure that the child has the right to freedom of thought, conscience and
religion, In many countries, it was noted, a child follows the religion of his
parents and does not generally make a choice of his own. It was also observed that
the right to practise religion had to be applied within the limits permitted by
public order, safety and morals.

56. No agreement was reached as regards the adoption of the United States proposal

ag article 7 bis of the draft convention.
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I1T, CONSIDERATION AWD ADOPTIQHN. OF ARTICIE 12
(Paras. 2, 3 and 4)

Main issues discussed

57, It will be recalled that paragraph 1 of article 12 was adopted by the

Working Group last year. Under that paragraph, States parties would recognize

the right of a disabled child to a full and decent life. The discussions, this
year, focused on the means to ensure the realization of this right and more
specifically on the means of financing the services to be provided to the disabled
child. One representative underlined that disabled children should not be regarded
simply as a vulnerable category of children. They should rather be considered as

a specific category of children which should receive special treatment. He further
observed that disabled children should not only have access to the services needed
but should be given the opportunity of receiving them effectiveiy, in the same way
as normal children,

58. For many representatives, primary and total resgponsibility for the care of
disabled children rested primarily on Governments, and services should be provided
free of charge. For others, parents and close relatives of the child should bear
pfimary respongibility for the care of disabled children. When States are called
upon to provide services, due account must be taken of other resources available.

It wag gtated in this connection that in some countries, private organizations played
a significant role in that field. While agreeing on the need to provide all
necessary services to disabled children, others noted that, in their countries,
because of limited resources, it would not be possible for Governments to provide
all services free of charge. The discussions on those points led to the adoption

of paragraph 2 of article 12.

59, In the view of one representative, it would be opportune to insert in the draft
convention a clause which would provide specifically that a disabled child should
receive religious education. Other representatives felt that such a provision
would create problems for many States. It was stated in that connection, that
references to 'the cultural and spiritual integration' of the child would be more
appropriate. No agreement was reached as regards the insertion of such a clause.
The discuésions on these points led to the adoption of paragraph 3 of article 12.
60. One representative proposed that, in order to improve the treatment of disabled
children in developing countries, States should promote a transfer of technology by
organizing a wider exchange and dissemination of relevant information.  The need
for not only access to, but also dissemination of information was underlined by many

representatives. Furthermore, while the need for international co-operation was
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generally recognized by all speakers, the view was also expressed that a provisiodn
dealing with that question should not be limited to developing countries and should
concern not only Govermnernts but also private institutions. The discussions on the

above-mentioned proposal led to the adoption of paragraph 4 of article 12,

61. The proposal to insert a clause reasserting the principle of non-discrimination
against disabled children was supported by a number of speakers.

Consideration of proposals and amendments

62, It will be recalled that paragraph 1 of article 12 was adopted last year.é/
In that paragraph, the right of a disabled child to a full and decent life is
recognized. 1
63. At the present session, discussions of the right of the child to special care
and special services, and on the resources to be allocated for providing those
gervices led to the adoption of paragraphs 2, 3 and 4 of article 12, A view strongly
expressed was that the child should not only be guaranteed access to the services but
shouyld be placed in a position to receive them effectively.
64, The representative of Poland reintroduced in a revised form a proposal he had
submitted last year. The proposal, which underlines that services should be provided
free of charge reads as follows:
"The States parties shall extend apéropriate assistance to the mentally
or physically disabled child and to the family with which he lives. His
gpecial educational needs shall be addressed for free of charge; aids and
appliances shall be provided to ensure equal opportunity and access o the
care services and facilities for which he is eligible.”
65, The representative of the United States of America proposed an amendment to the
text submitted by Poland as follows:! ' '
"he States parties shall extend appropriate assistance to the mentally
or physically disabled child and o the family with which he lives. His
special educational necds shall be addressed and aids and appliances shall be
provided to ensure equal opportunity and access to the care services and
facilities for which he is eligible.,"

He further proposed that the words "in accordance with available resources" be added

either to the first or to the seocond sentence of his amendment.

6/ For the text of the paragraph, see amnex I.
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66, The representative of Canada submitted proposals for paragraphs 2, 3 and 4
of article 12, which alsa underlined that the services are to be provided free of
charge. The proposals (E/CN.4/1983/WG.1/WP.5) read as follows:
"2, States Parties to the present Convention recognize the right of a mentally
or physically disabled child to special care, and shall extend assistance,
which is appropriate to the child's condition and to the circumstanges of the
parents, legal guardians, or those caring for the child, to the child and the
family.
3. The States Parties to the present Convention shall take appropriate
measures to ensure that a disabled child shall have access to recreation
opportunities, and receive cducation, health care services and preparation
for employment in conditions designed to achieve the child's fullest possible
social integration.
4. The disabled child's special education needs shall be provided free of
charge and in the manner most consistent with realizing the child's fullest
potential.”
67. At the urging of the Chairman, the authors of the above~mentioned proposals
together submitted a new text for paragraph 2 of article 12, under which assistance
to disabled children by the State would be extended, "subject to available resources’.
The new propesal (E/l982/12/Add.l/part C) which was submitted by Canada, on behalf
of Canada, Poland and the United States reads as follows:

"The States Parties to tbe present Convention recognize the fight of the
digabled child to special éafe and shall encourage and ensure the extension,
subject to available resources, to the eligible child and those responsible
for his care, of assistance for which application is made and which is
appropriate to the child's condition andlto the circumstances of the parents
or others caring for the child.'

Adoption of paragraph 2 of article 12
68. The text submitted by the representatives of Canada, Poland and the

United States was adopted by the Group as paragraph 2 of article 12.

69. With regard to paragraphs 3 and 4 of the proposals made by Canada, the discussion
focused on the nature of the services which should be provided to disabled children
(paragraph 3 of the proposal) and again on the resources to be made available for the
care of the disabled child. It was also suggested that references should be made to
the opportunity open to disabled children for employment and vocationél training.

In the light of the discussions, the representative of Canada revised the proposals
(B/CN.4/1983/WG.1/WP.19 and WP.23) as follows:

Z/ See annex I,
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"Article 12 - Paragraph 3
%, Asgistance extended in accordance with paragraph 2, shall be designed to

ensure that the disabled child has access to recreation opportunities and
receives education; training, health care services, rehabilitation services and
preparation for employment in conditions most conducive to the child's fullest
possible social integration and individual, cultural and spiritual development."
"Paragraph 4

Such assistance shall whenever posgsible be provided without causing undue

financial hardship to the child's parents or to others caring for the child."
70, During the discugsions, it was emphasized that the child should not only have
"effective access” 1o the services but should be placed in a position to effectively
receiﬁe them.  Another proposal was to add '"recreation opportunities" to the list
of services to be granted to the disabled child. It was further proposed that the
gervices referred to should be provided free of charge, whenever possible.
71. In the light of the discussion, the representative of Canada further revised his
proposal relating to paragraph 3 (B/CN.4/1983/WG.1/WP.22) as follows:

"Recognizing the special needs of a disabled child, assistance extended in
accordance with paragraph 2 shall be designed to ensure that the disabled child
has effective access to and receives education, training, health ocare services,
rehabiliation services, preparation for employment and recreation opportunities
in a manner conducive to the child's achieving the fullest possible gooial
integration and individual, cultural and spiritual development, "

72, The repregentative of Augtralia submitted an amendment to the proposals made by
Canada (E/ON.4/1983/WG.1/WP.15) as follows: '
"3. Assistance extended in accordance with paragraph 2 shall be designéd to
ensure that a disabled child shall have aocess'to recreation opportunities, and
receive education and training, health care services, rehabilitation services
and preparation for employment in conditions designed to abhiéve'thé'dhild's
fullest possible social integration.
4. The disabled child's gpecial education needs shall be provided free of
charge and in the manner moét‘consistent with realizing the child's fullest
potential and individﬁal development."
7%. The representative of the United States proposed the following text
(B/CN.4/1982/WG,1/WP,16) as paragraph 3 of article 12:
’ "Tn accordance with available resources, the States parties to the present
Convention should ensurc that an eligible disabled child has access to education,

health care, rehabilitation services, vocational training and recreational
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opportunitics, for which application is made, designed to achieve his fullest
possible social integration and individual development, which is appropriate
to the child's condition and to the circumstances of the parents or others
caring for the child,"
74. The representative of the United Xingdom proposed to amend paragraph 4 of the
Canadian proposal (E/CN.4/1983/WG.1/WP,24) as follows:

"States parties shall provide that where their resources are not sufficient
to enable the services to be provided free of charge (alternative: where it is
not convenient to provide the services free of charge) due regard shall be had
to the financial circumstances of the persons responsible for the care of the
child when any charge is made for such services."

75. The Observer from Algeria suggested to add to paragraph 3 a sentence referring
to the right of disabled children not to suffer from any type of discrimination.
76. The broposal received wide support, but it was suggested that such a reference
should be inserted later in paragraph 1 of the already adopted article 4 of the
draft convention.
77. The representative of Norway proposed a new wording for paragraph 4 as follows:
(B/CN.4/1983/WG.1/WP.14):

"The disabled child's special education needs shall be provided on a basis

that make these services available to the disabled child, regardless of the

economic resources of his family."

78. The representative of Canada stated that he did not insist on the inclusion in
the draft convention of paragraph 4 of her proposal.
Adoption of paragraph 3 of article 12

79. After further exchange of views the Working Group provisionally adopted as
paragraph 3 of article 12 (E/1962/12/Add.1/part C) the following texh:
"Recognizing the special needs of a disabled child, assistance extended
in accordance with para. 2 shall be provided free of charge, whenever pogsible,
taking into account the financial resources of the parents or othersg caring for
the child, and shall be designed to ensure that the disabled child has
effective access to and receives education, training, health care services,
rehabilitation services, preparation for employment and recreation opportunities
in a manner conducive to the child's achieving the fullest possible social
integration and individual development, including his cultural and spiritual

development, "
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80. The Observer from Iran proposed an additional paragraph to article 12 under
which States parfties would guarantee exchange of information on international
co-operation with respect to the treatment of disabled children. The text
(E/CN.4/1983/WG.1/WP.13) reads as follows:

"States parties shall guarantee exchange of inf&rmation and international s
co~operation in the field of medical, psychological and functional treatment
of disabled children, as well as free acoess’to medical and social rehabilitation, P
education and vocational services, with the aim of enabling developing countries
to improve their capabilities and skills in this area.”

81, All speakers noted the importance of the proposal. Doubts were however
expressed about the advisability of imposing on States the obligation to exchange
information. It was stated that in view of the large amount of research work
undertaken by private non-govermnmental scientific ingititutions, the text should be
broader. It should simply call for the encouragement or the promotion of such
co-operation and exchange. '

82, In the light of the discussion the Observer from Iran submitted a revised
version of his proposal (E/CN.4/1983/WG.1/WP.25) as follows:

"States parties ghall promote exchange of information and international
co~-operation in the field of medical, psychological and functional treatment
of disabled children, and of preventive medicine, as well as accegs to
information concerning methods of rehabilitation, education and vocational
services, with the aim of enabling States parties to improve their capabilities
and gkills in this area. In such exchanges, particular account shall be
taken of the needs of developing countries.”

83. The discussions concentrated on the questions of dissemination of information,
access to scientific information and the means of international co-operation in that
field.

84. On behalf of Algeria, Iran, Netherlands, Morocca, Sweden and the United Kingdom
the Observer from Algeria sutmitted the following text (E/ON.4/1983/WG.1/WP.28) as
paragraph 4 of article 12:

"States parties shall promote in the spirit of international co-—operation
the exchange of information in the field of preventive health care and of
medical, pgychological and functional treatment of disabled children, including
dissemination of and access to information concerning methods of rehabiliation,
education and vocational services, with the aim of enabling States parties to
improve their capabilities and skills and to widen their expérienoe in these
areag. In this regard, particular account shall be taken of the needs of
developing countries."

Adoption of paragraph 4 of article 12
With the addition of the word "appropriate" after the words "exchange of" the
above text was provisionally adopted as paragraph 4 of article 12,
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ANNEX I
Text of the Draft Convention adopted so far

The States Parties to the Convention
Considering that in accordance with the principles proclaimed in the Charter of

the United Nations, recognition of the inherent dignity and of the equal and
inalienable rights of all members of the human family ie the foundation of freedom,
justice and peace in the world, '

Bearing in mind that the peoples of the United Nations have, in the Charter,
reaffirmed their faith in fundamental human rights and in the dignity and worth of
the human person., and have determined to promote social progress and better

standards of life in larger freedom,

Recognizing that the United Nations have, in the Universal Declaration of
Humsn Rights and in the International Covenants on Human Rights, proclaimed and
agreed that everyone is entitled to all the rights and freedoms set forth therein,
without distinction of any kind, such as race, colour, sex, language, religiom,
political or other opELnion, national or social ofigin, property, birth or other
status, | ' | o

Reca.llin-g that ‘in the Universal Declaration of Human Rights, the United Natioms
had proclaimed that childhood is entitled to special care and assigtance, '

Convinced that the family, as the basic unit of society and the natural
environment for the growth and well-being of all its members and particularly
children, should be afforded the necessary protection and assmtance 80 that it
can fully assume its responslb:.llties within the community,

Recognizing that, as indicated in the Declaration on the Rights of the Child
adopted in 1959,“ the child due to the needs of his physical and mental development
requires particular care and agsistance with regard to health, physical, mental,
moral and social dévelopment s and requires legal protection in conditions of
freedom, dignity and security,

Recognizing that the child, for the full and ‘ha.:r'monious' development of his
personality, should grow up in family env:.ronment, in an atmosphere of happ:.ness,
love and unders‘tandlng, '

Bearing in mind’ that the need for extending particular care to the child has
been stated in the Geneva Declaration on the R:Lghts of the Child of 1924 and in the
Declaration on the Rights of the Child adopted by the United Nations in 1959 and
recogn.lzed in the Universal Declaration of Human Rights, in the International
Covenant on 0ivil and’ Pol:.tical nghts (1n particular in the articles 23 and 24),
in the International Covenant on Economic, Social and Cultural Rights ‘(in
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particular in itse article 10) and in the etatutes of specialized agencies and
international organizations concerned with the welfare of children.

Considering that the child should be fully prepared to live an individual
life in society, and brought up in the spirit of the idedls procldimed ir the
Charter of the United Natioms, and in particwlar in the epirit of peace, dignity,
Vtolerance, freedom and brotherhood, '

Have agreed as follows:

Article 1
According to the present Convention a child is every humar being to the age
of 18 years unless, under the law of his State, he haa attained his age of majoxrity

earlier.

Article 2
1. T?me ¢hild shall have the right from his birth to a name and to acquire a
nationality.

2. The Sta,tes Parties to the present Convention shall ensure that thelr
1egislation recognizea the principle acoord.ing to which a child shall acquire the
nationality of the State in the territory of which he ha,s been born if, at the time
..of the child's birth, he is not grented nationality by any other State in accordance
with its laws. '

Article 3
1. In all aotiona conce:ming children, whether undertaken by public or private
social welfare institutions, courts of law, or administz;a,tive anthorities, the best
interests of the child shail be a primary consideration.
2. In all judicial or administrative proceedings a:fféc‘bing a child that is
capable of forming his own views, an opportunity shall be 'provided"'i‘oi‘ the views
of the child to be heaxd, éither directly or indirectly through a representative,
ag a party to 'bh,e‘ proceedings, and those views shall be taken into congideration
by the competent authorities, in a manner consistent with the procedures followed
in the State Party for the application of ite legislation.
3+ The gta’c‘es Paxrties to the present Convention 'un.dertalce to ensure the c¢hild
such protection and care as is.necessary for his well—being, taking into account
the rights and duties of his parents, legal guardians, or obher individusls legally
respongible for hin, and, to this end, 8hall take all appropriate legﬂ.slative and
adminiatzetive measures,
4. The States Parties to 'the present Convsntion shall ensure competent
superyision of officials anxl pemqnnel of. inetitut:.ona directly responsible for the
care of childven.
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_ Article 4

1. The States Parties to the present Convention shall respect and extend all the
rights set forth in this Convention o each child in their territories without
digtinction of any kind, irrespective of the child's or his parents! or legal
guardianse' race, colour, l'sex," language, religion, political or other opinion,
national or social origin, family status, ethnic origin, cultural beliefs ox
practices, property, educational attainment, birth, or any other basis whatever,
2. States Parties to the present Convention shall take all appropriate measures |
to ensure that the child is protected against all forms of discrimination or |
punishment on the basis of the status, activities, expressed opinions, or beliefs
of the child's parents, legal guardians, or other family members.

' Article 5 _

The States Parties to the present Convention shall undertake all appropriate
administrative and legislative measures, in accordance with their available
resources, and, where needed, within the framework of intermational co-operation, for
the implementation of the rights recognized in this Convention.

Article 6
1. The States Parties to the present Convention recognize that the child ahould
enjoy parental care and should have his place of residence determined by his
parent(s), except as provided herein.
2. States Partien shall ensure that a child shall not be peparated from his parents
against their will, except when competent authorities subject to judicial review
determlne, in accordance with applicable law and procedures, that such separation
is necessary for the best interests of the child. Such a determination may be
né{cess;a.ry in a particular case such as one involving abuse or neglect of the child
by the parents, or one where the parents are living separately and a decision must
be made as to the child's place of residence. Such determinations shall not be
made until all interested parties have been given an opportumty to paa:tlc:.pate in
the proceedings and to make their views known. Such views shall be taken into
account by the competent authorities in making their determination. }
3+ A child who is separated from one or both parents has the right to
maintain personal relations and direct contacts with both parents on a régtllar basis,

- 0 - *
save in exceptional circumstances.

*/ Adopted by the Working Group in 1983.
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4, Where such geparation results from any action initiated by a State Party, such
as the detention, imprisonment, exile, deportation or death (including death arising
from any cause while the person is in the custody of the State) of one or both
parents or of the child, that State Party shall, upon request, provide the parents,
the child or, if appropriate, another member of the family with essential
information concerning the whereabouts of the absent member(s) of the femily unless
the provision of the information would be detrimental to the well-being of the
child, B3tates Parties shall further ensure that the submission of such a request
shall of itself entail no adverse consequences for the person(s) concemed.f/
. Article 6 bis
2, In accordance with the obligation of States Parties under article 6 (2),
epplications by a child or his parents to enter or leave & State Party for the
purpose of family reunification shall be dealt with by States Paxties in a positive,
hamane and expeditious ma.nne:c.r/
3. A child whose parents reside in different States shall have the right to
maintain on a regular basis save in exceptional circumetances personal relations
and dlrect contacts with both parents.y
Article 6 terﬁ/
1. The Statea Parties to the present Convention shall take appropriate measures
to combat the illicit transfer and non-return of children abroad.
2. To this end, the States Parties shall promote the conclusion of bilateral or
miltilatersl agreements or accession to existing agreements, as well as the
introduction of periodic comsultations between the competent national authorities.
Article T

The States Parties to the present Convention shall assure to the child who is
capable of forming his own views the right to express his opinion freely in all
matters, the wishes of the chlild being given due weight in accordance with his age
and maturity.

‘Article 8
1. Parents or, as the case may be, guardians, have the primary responsibility for
the upbringing and development of the child, The best interests of the child will
be their basic concern. BStates Parties shall use their best efforts to emsure
recognition of the principle that both parents have common and similar
reaponsibilities for the upbringing and development of the child.

#/ Ibid,
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2. For the purpose of guaranteeing and promoting the rights set forth in this
Couvention, the States Parties to the present Convention shell render appropriate
assistance to parents and guardians in the performance of the child~rearing
responsgibilities and shall ensure the development of institutions for the care of
children.
3. States Parties shall take all appropriate measures to ensure that children of
working parents have the right to benefit from child care services and facilities
for which they are eligible. '
4+ The institutions, services and facilities referred to in paragraphs 2 and 3
of this article shall conform with the standards established by competent
authorities particularly in-the areas of safety, health, and in the number and
suitability of their staff.

' ' Article 10
1. A child permanently or temporarily deprived of his family environment for any
reason shall be entitled to special protection and assistance provided by the State.
2. The States Parties to the present Convention shall ensure that a child who is
parentless, or who is temporarily or permanently deprived of his family environment,
or who in hig best interests cannot be brought up or be allowed to remzin in that
environment shall be provided with alternative family care which could include,
inter alia, adoption, foster placement, or placement in suitable institutions for
the care of children.

Article'lih

L. The States Parties to the present Convention shall undertake measures, where.
appropriate, to facilitate the process of adoption of the child. Adopt@qn of.a
child shall be authorized only by competent authorities who determine, in '
accordance with applicable law and procedures and on the basis of all pertinent
and reliable information; that the adoption is permissible in view of the child's
status concerning parents, relatives and guardians and that, if required, the
appropriate persons concerned have given their informed consent to the adoption on
the basis of such counselling as may be necessary.
2. The Stabtes Parties to the present Convention shall take all appropriate
measuresd to secure the best interests of the child who is the subject of
intercountry adoption. . States Parties shall ensure that placements are made by
authorized agencies or appropriate persons under the adequate supervision of
competent suthorities, providing the same safeguards and standards that are applied

in exclusively domestic adoplions. The competent authorities shall make every
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poasible effort to enmsure the legal validity of the adoption in the countries
involved. States Parties shall endeavour, where appropriate, to promote these
objectives by entering into bilateral or multilateral agreements.
Axticle 11 bis
The States Parties to the present Convention shall take appropriate measures

to ensure thet a child who is seeking refugee statue or who is considered a refugee
in accordance with applicable international cr domestic law and procedures ghall,
whether unaccompanied or accompanied by his parents, legal guardisne or close
relatives, receive appropriate protection and humanitarian assistance in the
enjoyment of applicable rights set forth in this Convention and other international
humen rights or humanitarian instrumente to which the said States are Parties. 'In
view of the important functions performed in refugee protection and assistance
matters by the United Nations and other competent intergovernmental and
non-governmental organizations, the States Parties to the present Convention shall
provide appropriate co-operation in any efforts by these organizations to protect
and assist such a child and to trace the parents or other close relatives of an
unaccompanied refugee child in order to obfain informastion necessary for
reunification with his family. In cases where no parents, legal guardians or c¢lose
relatives can be found, the child shall be accoxrded the same protection as any other
child permanently or temporarily deprived of his family environment for any reason,
a8 get forth in the present Convention,

Article 12
1. The States Parties to the present Convention recognize that a mentally or
physicaelly disabled child should enjoy a full and decent life in conditions which
engure his dignity, promote his self-reliance, and facilitate his active
perticipation in the community.
2, The States Parties to the present Convenlion recognize the right of the disabled
child to special care and shall encourage and ensure the extension, subject to
avallable resources, to the eligible child and those responsible for his care, of
asgigtance for which application is made and which is appropriete to the child's
condition and to the circumstances of the parents or others caring for the ohild.*

*/ Ibid.
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3 Recognizing the special needs of a disabled child, aseistance extended in
accordance with para. 2 shall be provided free of charge, whenever pogsible, taking
into account the financial resources of the parents or others caring for the child,
and shall be designed to ensure that the disabled child has effective access to
and receives education, training, health care services, rehabilitation services,
preparation for employment and recreation opportunities in a manner conducive %o
the child's achieving the fullest possible social integration and individual
development, including his cultural and sgpiritual development.fj

4. States Parties ghall promote in the spirit of intermational co-operation the
exchange of appropriste information in the field of preventive health care and of
medical, psychological and functional treatment of disabled children, including
disgemination of and access to information concerning methods of rehabilitation
education and vocational services, with the aim of enabling States Parties to
improve their capabilities and skills and to widen their expexrience in these areas.
In this regard, particular account shall be taken of the needs of developing

*
countries,

*/ Ibid.
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