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In Memoriam

The present issue of Forum is devoted to the
memory of the late Bola Ige, Minister of Justice

and Attorney-General of Nigeria, who, shortly
before his death, submitted the description of

efforts to fight corruption in Nigeria that appears
in part two of this issue.







NOTE FROM THE EDITORIAL BOARD

Forum on Crime and Society is a United Nations sales publication issued
by the Centre for International Crime Prevention of the Office on Drugs
and Crime, based in Vienna. It is published twice yearly in the six official
languages of the United Nations: Arabic, Chinese, English, French, Russian
and Spanish.’

The first issue of Forum (vol. 1, No. 1, February 2001) was based on
the outcome of the Tenth United Nations Congress on the Prevention of
Crime and the Treatment of Offenders, held in Vienna from 10 to 17 April
2000. The second issue (vol. 1, No. 2, December 2001) was devoted to
the theme of organized crime. The theme of the present issue is corrup-
tion.

There is a general consensus that corruption needs to be eliminated
not only because it is an evil in itself, but also because it jeopardizes
social, economic and political advancement, encourages organized crime
and disrupts legitimate structures, functions and activities. In the 1990s,
issues related to corruption were repeatedly raised within the United
Nations and other forums. On the recommendation of the Commission on
Crime Prevention and Criminal Justice, the General Assembly adopted
resolution 55/61 of 4 December 2000 on an effective international legal
instrument against corruption, in which it decided to establish an ad hoc
committee for the negotiation of a convention against corruption. The ad
hoc committee met in Vienna from 21 January to 1 February 2002 and
from 17 to 28 June 2002.

In 1999, the Centre for International Crime Prevention launched its
Global Programme against Corruption. The Programme helps Governments
to counter corruption and focuses in particular on the criminal justice
system, assessing corruption and fostering integrity, efficiency and effec-
tiveness with special reference to the judiciary, as well as facilitating an
integrated, evidence-based approach in partnership with key stakeholders,
including the public and victims. Within the framework of the Programme,
materials of a normative and operational nature, such as an anti-corrup-
tion policy manual and an anti-corruption tool kit, are being developed.?

In the present issue of Forum, Susan Rose-Ackerman, Professor of
Law and Political Science at Yale University, addresses the role of criminal
law in tackling corruption. Nihal Jayawickrama, former Attorney-General of
Sri Lanka, Jeremy Pope, Executive Director of Transparency International,
and QOliver Stolpe of the Centre for International Crime Prevention empha-
size the need for special evidentiary standards in corruption cases, such

'"Forum is also available in English only at the following web site: <http:/www.odccp.org/
crime_cicp_publications.html> (accessed 8 October 2002).

°The text of the draft United Nations Manual on Anti-Corruption Policy can be found at
<http://www.odccp. org/pdf/crime/gpacpublications/manual.pdf> and that of the Anti-Corruption
Tool Kit at <http://www.undcp.org/corruption_toolkit.html> (accessed 8 October 2002).

\



as the reversal of the burden of proof. Michael Johnston, Professor of
Political Science at Colgate University, proposes indicators of corruption
which go beyond the perception of business leaders or the public at large
of the extent of corruption in their countries. Brian Cooksey of Transpar-
ency International discusses the role of aid agencies. Petter Langseth of
the Centre for International Crime Prevention describes how the former
Chief Justice of Nigeria, with the help of the Centre, strengthened judicial
integrity via the integrated, evidence-based approach advocated in the
Global Programme against Corruption. Hubert Williams, President of the
Police Foundation of the United States of America, examines the factors
accounting for police corruption. Dan Saxon, Prosecutor at the Interna-
tional Tribunal for the Prosecution of Persons Responsible for Serious
Violations of International Humanitarian Law Committed in the Territory of
the Former Yugoslavia Since 1991, argues that some forms of corruption
may constitute the crime against humanity known as “persecution”.

In the second section of the present issue of Forum, entitled “Notes
and action”, case histories or accounts of notable anti-corruption efforts
are presented. The late Bola Ige, Minister of Justice and Attorney-General
of Nigeria, reports on grand corruption; Jotham Tumwesigye, Inspector
General of Uganda, describes how Uganda developed and implemented its
integrity strategy; Alan Lai, Commissioner of the Independent Commission
against Corruption of the Hong Kong Special Administrative Region of
China, describes the essential process of winning public trust in the fight
against corruption; Héctor Charry Samper, Ambassador of Colombia to the
United Nations (Vienna), describes the recent steps taken towards trans-
parency in his country. In addition, Dimitri Vlassis of the Centre for Inter-
national Crime Prevention presents an overview of the negotiations on the
draft United Nations convention against corruption.

The Editorial Board would like to express its appreciation to Cecilia
Riccetti, a United Nations Volunteer working in the Centre for Interna-
tional Crime Prevention, for her help in the preparation of the present
issue of Forum.
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GUIDELINES FOR THE SUBMISSION OF ARTICLES

The Editorial Board invites scholars and experts from around the world to
contribute to Forum articles on criminological and socio-legal issues. Arti-
cles submitted for publication in Forum must be original, that is, they
should not have been published elsewhere. The length of manuscripts to be
considered for publication as articles in the first section of Forum should
not exceed 6,000 words.

Shorter papers and commentaries to appear in the second section of
Forum, entitled “Notes and action”, should not exceed 2,500 words in
length.

Manuscripts should be submitted in hard copy or, if possible, in elec-
tronic format. The curriculum vitae of the author and an abstract should
accompany each manuscript.

Manuscripts to be considered for publication in Forum should follow
the Harvard system of referencing, whereby the author and year of publi-
cation of a work appear in the text and full details of the work are pro-
vided in a list of references at the end of the text.

All manuscripts, reviews and correspondence should be addressed to
Antoinette Al-Mulla, the Managing Editor of Forum, either by post (Centre
for International Crime Prevention, United Nations, P. O. Box 500, A-1400
Vienna, Austrial, by e-mail (Antoinette.Al-Mulla@unvienna.org) or by fax
((431) 26060-5298).
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| CORRUPTION AND THE CRIMINAL LAW

By SUSAN ROSE-ACKERMAN'

ABSTRACT

The criminal law can play a back-up role in the fight against corruption.
The present article discusses five aspects of the criminal law on corrup-
tion. First, corruption may be reduced by legalizing some formerly illegal
activities and criminalizing others. Second, penalties need to be set to
achieve effective deterrence. Third, law enforcement authorities need tools
such as plea-bargaining to encourage bribe payers and recipients to
cooperate with authorities to uncover corruption. Fourth, corporations
and other organizations need to be held responsible for the corrupt
actions of their employees. Fifth, because corruption is often a side effect
of organized crime activity, authorities need to design strategies to deal
with this overlap. In general, the goals of law enforcement should be to
determine those corrupt systems that are doing the most damage and to
organize the deterrence effort to make corruption costly and to give
participants an incentive to report corrupt deals.

INTRODUCTION

Corruption cannot be fought solely through criminal law. Too often, Govern-
ments announce a crackdown on corruption and a spate of high-profile
prosecutions take place, only for the problem to re-emerge soon after-
wards as a new group of people takes advantage of the opportunities that
remain. A serious anti-corruption effort reguires the State to re-examine
the relationship between government, citizens and businesses. Govern-
ments may need to redesign public programmes, overhaul the public ad-
ministration and the operation of the political system and become more
open to outside scrutiny and input from citizens. Nevertheless, the crimi-
nal law can play a role as a backstop lying behind the needed structural
changes. Unfortunately, it does not always play that role, even in coun-
tries where prosecutions for corruption are common. Sometimes, the

'Henry R. Luce Professor of Law and Palitical Science, Yale University, and author of
Corruption and Government: Causes, Consequences, and Reform (1988). Portions of this article
are derived from that book. Aleksandra Sznajder provided help with the material on French and
Polish law.
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problem is the biased use of the criminal law to target members of the
political opposition; in the extreme, such prosecutions deter opposition to
the regime in power but have little impact on corruption. Sometimes, the
problem is the weakness or venality of the judicial system. Then, even
cases based on strong evidence may fail in court and this possibility
deters prosecutors from bringing cases in the first place.

The present article considers the back-up role of the criminal law as
an aid to deterrence. There are several aspects to this problem: first, the
legalization of certain illegal activities can remove incentives for corruption;
conversely, some formerly legal activities may need to be criminalized to
deter activities that have much the same effect as outright bribes. Sec-
ond, penalties should be set to achieve optimal deterrence. Third, law
enforcement authorities should have the tools to encourage bribe payers
and bribe recipients to cooperate with authorities to uncover corrupt
transactions. Fourth, as bribes are frequently paid by people acting in the
interest of their employers, corporations and other organizations should
be held accountable under the criminal or civil law. This is an issue of
particular salience, given the new Organisation for Economic Cooperation
and Development (OECD) treaty that requires States to punish overseas
bribery by corporations engaged in international business. Finally, corrup-
tion is often a side effect of organized crime activity. Authorities need to
design strategies to deal with the intersection between organized crime
and corruption.

LEGALIZATION AND CRIMINALIZATION

Countries seeking to deter corruption and fraud may need to decriminalize
some activities and criminalize others. When economic activities such as
the sale of drugs, gambling or prostitution are criminalized, incentives for
corruption are created. Those who engage in the illegal activity may seek
to corrupt law enforcement officials in order to continue operating. Thus,
one way to reduce corruption is to legalize formerly illegal activities. Policy
makers need to ask if the costs of illegality outweigh the benefits. For
example, after a short experiment with Prohibition, the United States of
America repealed the eighteenth amendment to the Constitution outlawing
the manufacture and sale of “intoxicating liquors”. Its time in force, be-
tween 1919 and 1933, was a period of widespread illegal production and
sale of alcohol and endemic corruption of law enforcement officers. The
amendment’s repeal was supported by many in the law enforcement com-
munity. The worldwide debate over legalizing drugs turns on the feasibility
of controlling the industry through the criminal law, when law enforcement
authorities are vulnerable to corruption. Gambling, formerly outlawed in
many American jurisdictions, was also an important source of corrupt
receipts for the police. The response in many jurisdictions has been to
turn gambling into a legal business, albeit under heavy state supervision
and even, at times, state ownership. Thus, countries may need to examine
where the line between legal and illegal activity has been drawn and ask if
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there are some areas where criminalization is providing few social benefits
and encouraging corruption and illegal business.

On the other side of the ledger, new criminal and civil offences may
need to be created. Many new democracies have not come to terms with
the problem of conflicts of interest among executive branch officials and
members of the legislature. Most developed countries use a mixture of
criminal sanctions, administrative penalties and ethical codes to regulate
civil servants’ and politicians’ involvement in decisions in which they have a
financial interest. Emerging democracies can learn from examining this
experience.

In the United States, a mixture of ethical codes and statutory re-
guirements constrains public officials (Gilman 1995, p. 65). Officials are
not permitted to “use public office for private gain” and are not to hold
financial interests that conflict with their duties, use inside information for
personal profit or accept gifts. Both the payment and receipt of bribes
are criminal offences. The receipt of a salary from sources outside the
Government is against the law, as are payments to officials for represent-
ing a private party in a “particular matter” in which the United States
has an interest. The law applies to both public officials and those who pay
them (Chakrabarti, Dausses and Olson 19397, pp. 597-605).2 Officials must
avoid the appearance of violating the law, even if their conduct technically
complies with it.

By way of comparison, French and Canadian conflict-of-interest re-
strictions have similar goals but use different methods. French law fo-
cuses more on administrative than criminal remedies, but shares the
fundamental goal of avoiding “an unwholesome alliance between personal
financial interest and the exercise of the power of the state” (Rohr 1991,
p. 284). Nevertheless, French restrictions seem, in practice, less strin-
gent. Financial disclosure of assets is not required as a routine matter,
and post-employment restrictions are poorly enforced (Rohr, pp. 284-286).
Canadian (and British) rules are also less restrictive. Parliamentary govern-
ment puts the prime minister in charge of the legislative agenda. This
means that, unlike the United States, conflict-of-interest laws are unlikely
to impose more stringent controls on members of the executive branch
than on members of parliament. Civil servants are regulated by administra-
tive rules, not statutes (Stark 1992, p. 429).

In practice, the most difficult enforcement problems concern job-
seeking. Although, in the United States, government outright quid pro
quos seem fairly well controlled by the code of conduct and the legal
sanctions behind it, officials are often hired after they leave government
service by firms that have business with their previous government em-
ployer. The code of conduct states that “employees shall not engage in
outside employment or activities, including seeking or negotiating for em-
ployment, that conflict with official government duties and responsibilities”.
Subject to several conditions, former officials cannot represent others
before their former employer within two years of termination. The ban is

218 USC 201, 203, 207, 208.
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not absolute, however, as it only applies to issues on which the person
worked within a year of leaving government (Chakrabarti, Dausses and
Olson 1997, pp. 608-612).3

The United States mix of codes of conduct and criminal, administrative
and civil sanctions is complex and not always easy to understand or inter-
pret. Some critics argue that United States conflict-of-interest laws are
intrusive and counterproductive (Anechiarico and Jacobs 1996; Roberts
and Doss 1992). According to these critics, the rules introduce too much
red tape, stifle creativity and discourage qualified people from joining the
public service. Even if the United States model is too complex to be read-
ily exported, however, it can still provide guidelines for countries beginning
to develop norms of professional bureaucratic behaviour. The harshest
critics of the United States system do not argue that procurement offic-
ers ought to be allowed to own shares in their contractors or accept
salaries or large gifts from firms with which they do business. Yet in
many developing countries such practices have only recently been recog-
nized as troublesome. To prevent government service from becoming a
cynical route to easy wealth, all countries need a basic conflict-of-interest
programme that stresses ethical conduct and is backed up by legal sanc-
tions, some of which will involve criminal penalties. But simple and basic
rules of behaviour are the best place to start, especially if one of the
goals is to avoid turning the oversight process itself into a locus of
corruption.

DETERRING CORRUPTION: PENALTIES

All countries draw the line somewhere between illegal bribery and accept-
able “gifts of good will”. They criminalize certain businesses such as the
drug trade and legalize others. Countries differ in where the dividing line is
set, and in this section that judgement is taken as given and an effective
deterrence strategy is sought. The sanctioning strategies proposed in the
present article are quite different from the conventional penalties, even in
developed countries. They focus both on improving the deterrent effect of
arrest and punishment and on rewarding those who come forward with
documentation on corrupt deeds.

The optimal amount of corruption is not zero, even if no value is given
to the benefits received by bribers. Once the costs of prevention are
taken into account, the level of deterrence expenditures should be set
where the marginal benefits equal the marginal costs (Anechiarico and
Jacobs 1996; Becker and Stigler 1974; Rose-Ackerman 1978, pp. 109-
119). The deterrence of criminal behaviour depends on the probability of
detection and punishment and on the penalties imposed, both those im-
posed by the legal system and more subtle costs such as loss of reputa-
tion or shame (Becker 1968). Law enforcement authorities can vary either

818 USC 207 (al)-(d).
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or both of these variables, but strong empirical evidence is lacking on
their relative importance.*

Successful detection of corruption depends upon insiders to report
wrongdoing. Often, this requires officials to promise leniency to one of the
participants. This creates an important paradox for law enforcement ef-
forts. High expected punishments ought to deter corruption, but a high
probability of detection can only be accomplished if some are promised low
penalties. This section begins with a discussion of deterrence based on
expected punishment. In the next section, strategies are considered that
take account of the interaction between punishment and the probability of
detection.

In some countries, bribe payers are treated more leniently than recipi-
ents. Some countries do not even criminalize the payment of bribes.® In
others, the reverse is true: the criminal law distinguishes between “ac-
tive” and “passive” corruption. The briber is viewed as the “active” party
and the public official as “passive” (Vermeulen 1997). These distinctions do
not capture the rich variety of cases. Often, the public official can be
described as the active party who extorts a pay-off (Mény 13996, p. 311).
In practice, the distinction between active and passive corruption and
between extortion and bribery means little because both parties must
agree before corruption can occur.

Bribery can be more usefully distinguished on the basis of its social
harm (Shieifer and Vishny 1993).6 Considering whether the briber is enti-
tled to the benefit received and whether or not scarcity exists produces
three categories: an illegal benefit, a legal but scarce benefit and a legal
benefit that is not scarce if allocated honestly. If the benefit provided is
illegal, the social harm of corruption is the distortion introduced by cor-
rupt pay-offs. If the benefit is legal but scarce, the corrupt official gives
preference to bribers over other potential beneficiaries. The social harm is
the net cost of allocating by willingness-to-bribe instead of by the stated
criteria of the corrupted programme. Finally, the benefit may be legal and
appear scarce only because of corrupt public officials. The social cost is
then the distortion created by the officials’ efforts to generate pay-offs.
In deciding how to allocate law enforcement resources, the degree of
social harm should be the most important variable. Holding constant the
cost of enforcement, the highest priority should be given to the allocation
of illegal benefits. In the abstract, it is difficult to rank corrupt transac-

40One study using United States data from the period 1970-1984 showed that both a
greater probability of conviction and longer prison terms deter corruption (Goel and Rich 1989).

5In an interview in Taiwan Province of China in 1985, the Justice Minister Ma Ying Jeou
complained that Taiwanese law did not make it a crime for a citizen to offer a bribe. He claimed
that the lack of such an offence “seems to encourage businessmen to give out all kinds of gifts”
and has been “a major obstacle to rooting out the hung bao culture [of giving money in red
envelopes to officials]” (Far Eastern Economic Review 13995).

8Law and economics scholars distinguish between bribery and extortion, depending upon
whether the payer receives “better than fair treatment” or must pay to be treated fairly (Ayres
1997, pp. 1234-1238; Lindgren 1988, p. 824); however, both are often combined in practice
(Ayres 1997, pp. 1236-1237).
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tions that affect the allocation of legal benefits. The social costs depend
upon the damage done by using a willingness-to-pay criterion, on the one
hand, versus the inefficiencies and inequities of officials’ efforts to design
in bottlenecks and scarcity, on the other.

Regarding punishment strategies, a ranking of the social harm of
different kinds of corruption can help set enforcement priorities. However,
the penalties actually levied on the convicted should be tied not to these
social harms, but to the benefits received by the corrupt. Assuming that
society does not give positive weight to corrupt gains, the goal is to
reduce corruption as far as possible in spite of limited law enforcement
resources. |In order to deter bribery, at least one side of the corrupt
transaction must face penalties that reflect its own gains. Because the
chance of detection and conviction is far less than one, those convicted
should sacrifice a multiple of these gains. From a pure deterrence point of
view, either side of the corrupt deal can be the focus of law enforcement
efforts. From the point of view of public acceptability, however, bribers
who seek legal benefits are likely to arouse public sympathies, not blame.
Whatever the focus, actors should face expected penalties tied to their
own benefits from corruption.

The penalties imposed on officials should be tied to the size of the
pay-offs they receive and the probability of detection. If penalties are not
a function of the size of the bribe, an anti-corruption drive would quickly
confront a paradox. A high fixed penalty will lower the incidence of corrup-
tion, but increase the size of bribes paid. If the penalty is high, officials
must receive a high return in order to be willing to engage in bribery.”
Thus, the expected penalty should increase by more than a dollar for every
dollar increase in the size of the bribe (Rose-Ackerman 1978, pp. 109-
135). This could be done either by tying the penalty levied upon conviction
to the size of the bribe or by increasing the risk of detection as the size
of the bribe increases. However, if the probability of detection is lower for
small pay-offs, the penalty for each detected offence should reflect the
low incidence of detection. This could mean that those convicted of petty
bribery could face harsher penalties than those found to have taken larger
bribes.

On the other side of the corrupt transaction, a fixed penalty levied on
bribers will lower both the demand for corrupt services and the level of
bribes. However, it will have no marginal impact once the briber passes
the corruption threshold. To have a marginal effect, the penalties imposed

’For example, anecdotal reports by correspondents with Radio Free Europe/Radio Liberty
claim that in Kiev, a drunk-driving ticket can be avoided with a bribe of US$ 50. In Prague, by
comparison, a similar ticket will be forgiven for a $100 “donation”. The claimed reason for the
difference between Prague and Kiev is that the average monthly salary of a traffic policeman in
Prague is five times higher than that of his counterpart in Kiev (Radio Free Europe/Radio Liberty
2001). Perhaps the chance of being caught is higher as well. Other sources find that the overall
incidence of corruption is lower in the Czech Republic than in Ukraine. Thus, when accepting a
bribe has a high expected cost, this will both deter corruption and raise the size of the bribes
that are paid.
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on bribe payers should be tied to their gains (their excess profits, for
example), not to the size of the bribe.® Bribes represent a cost to those
who pay them; thus penalties should not be tied to these costs unless
they are a good proxy for the briber’'s benefits.

United States law does little to recognize this asymmetry between
bribe payers and bribe recipients in its prescribed punishments. The crimi-
nal penalties are equivalent: both payers and recipients of bribes can be
fined “not more than three times the monetary equivalent of the thing of
value [that is, the bribel or imprisoned for not more than fifteen years, or
both”.® This is appropriate for officials who receive bribes, except that
multiplying by three may be a poor measure of the risk of detection and
punishment. The actual probability of detection is likely to be well below
one third. The law, however, does recognize the asymmetry of corrupt
transactions by permitting the President to rescind any contract or other
benefit if there has been a conviction under the statute governing bribery,
graft and conflicts of interest. The United States can also recover, in
addition to any penalties, “the amount expended or the thing transferred
or delivered on its behalf, or the reasonable value thereof”.’® This right of
recovery is designed to avoid losses to the Government. It is a weak
deterrent to corrupt pay-offs because the recovery is not multiplied by a
factor that reflects the probability of detection.

If expected penalties do not increase along with the benefits of cor-
ruption for bribers and the recipients of bribes, the Government may be
caught in a trap where high corruption levels beget high corruption levels.
A low-corruption equilibrium may also exist, but be unreachable in small
steps from the status quo. A high-corruption equilibrium occurs when the
net rewards of corruption increase as the incidence of corruption in-
creases. This might occur, for example, if the probability of detection falls
when corruption is widespread and if penalties levied upon conviction are
not adjusted to take account of that fact. If most public officials take
bribes, overwhelmed law enforcement officials may uncover only a small
proportion of the corrupt transactions.

Any multiple-equilibrium case, however, can be converted into a single-
equilibrium, low-corruption case with the appropriate choice of law enforce-
ment strategy or a change in the information conditions. Strategies that
tie expected penalties to marginal gains can remove a society from a high-
corruption trap. Doing so, however, may require a large increase in law
enforcement resources to tip the system to a low-corruption equilibrium.

8Alternatively, if potentially corrupt firms are repeat players, they can be deterred by
debarment procedures that prohibit corrupt firms from contracting with the Government for a
period of years. To have a marginal effect, the debarment penalty should be tied to the serious-
ness of the corruption uncovered. For examples of debarment see Nikkei Weekly (19 February
1996) and Thacher (1995), who describes the practices used by the New York City School
Construction Authority.

818 USC 201 (al.

918 USC 218.
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The good news is that the sharp increase in enforcement resources need
not be permanent. It must simply be sufficient to tip the system to a
lower corruption level (Lui 1986, pp. 21-22). The idea is to change expec-
tations. A concentrated clean-up campaign can change expectations about
others’ cooperation in the corrupt system. Once a new low-corruption
equilibrium has been established, it can be maintained with reduced en-
forcement resources provided the honest are willing to report corrupt
offers and law enforcement officials follow up on reports of malfeasance
(Cadot 1987; Rose-Ackerman 1978, pp. 137-151).

DETERRING CORRUPTION: REWARDS

Effective deterrence is impossible unless the police can obtain relevant
evidence; this is a difficult task because often the participants are the
only people who know of the corrupt deal. The probability of detection is a
function of whether any of the participants has an incentive to report to
the police. In this context, police promises of low penalties or even re-
wards are often essential.

Let us suppose, first, that the benefit is legal and would be freely
available in an honest world to those who now pay bribes. Because the
bribers receive benefits to which they are legally entitled, they are likely to
believe that they are extortion victims who would be better off in an
honest world. Such bribe payers are potential allies in an anti-corruption
effort who may cooperate in efforts to eliminate pay-offs. They should not
be punished heavily, because leniency will give them an incentive to report
corrupt demands and will encourage the beneficiaries of public programmes
to demand services that are free of pay-off demands. Public prosecutors
need to have flexibility under the law to reduce charges and to seek lower
penalties for those who cooperate in an anti-corruption inquiry, even if
they have paid or received bribes themselves.

Let us consider, next, a scarce but legal benefit that is corruptly
allocated to many individuals who would not qualify if pay-offs were elimi-
nated. Neither those who pay nor those who receive bribes will voluntarily
report the corrupt transaction. Those shut out of the process, however,
have a grievance. For example, disappointed bidders for public contracts
can facilitate efforts to limit corruption (Alam 1995). They should be
rewarded for coming forward with evidence, even if the reason they lost
the bid was not moral scruples but their own unwillingness to make a
large enough pay-off.

Bribes paid to obtain illegal services are likely to be the most difficult
to control. Bribers are often also engaged in other illegal activities and
those who fail in their corruption efforts can hardly come forward to claim
that they should have been the ones obtaining the illegal benefit. Never-
theless, the very vulnerability of bribers can be used to uncover corrup-
tion. They may accept lenient treatment with respect to, say, a violation
of the drug laws, in return for providing evidence in a corruption trial.
Deterrence will be aided if the law enforcement authorities can make
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deals, even with admitted criminals, as a means of uncovering corrupt
networks and illegal business organizations.

There is considerable variation across legal systems in the ability of
police and prosecutors to make deals with those accused of crimes. The
prevalence of plea-bargaining in the United States is well known and is
used not just to save prosecutors’ time, but also to facilitate investiga-
tions of white-collar crime such as corruption. Charges are routinely
dropped or reduced in return for a person’s cooperation in an ongoing
investigation that seeks to implicate those at the top of a corrupt pyra-
mid or on the other side of the transaction.

Some claim that plea-bargaining does not occur in the civil-law coun-
tries of continental Europe. However, several scholars have shown that
although it has been formally forbidden in some countries, in practice it is
guite common.’ In recent years, some European countries, most notably
Iltaly, have revised their penal procedure codes explicitly to permit plea-
bargaining, an innovation that ought to make corruption investigations
easier. In Italy, the new code, adopted in 1988, permits plea-bargaining
that reduces sentences and appears de facto to envisage bargaining over
the charge (Fassler 1991, pp. 263-265).

When organizations are the locus of corruption, one option is a sys-
tem that rewards “whistle-blowers” within firms and public agencies who
come forward with evidence of wrongdoing. Reporting the peculations of
others can be dangerous. If corruption is systemic, a person who reports
wrongdoing risks being disciplined by corrupt superiors and attacked by
co-workers. One study of corruption in China suggests that this is a
serious problem (Manion 1996). The whistle-blower may even end up being
accused of corruption (New York Times 6 March 1398). Thus, Govern-
ments should consider promulgating statutes that protect and reward
those who report malfeasance (Pope 1996, pp. 59-61). The United
States, for example, has two such statutes: the False Claims Act re-
wards those who report irregularities in government contracts and pro-
tects private-sector whistle-blowers from reprisals (Howse and Daniels
1995; Kovacic 13996)."2 The Whistle Blower Protection Act protects
whistle-blowers inside government agencies from retaliation.’®

The False Claims Act pays whistle-blowers a share of the total penal-
ties and other damages levied against firms for wrongdoing that has
injured the Government. The rewards are available to people both inside
and outside the firm, although not to government officials with direct
responsibility for detecting contract violations. If the whistle-blower brings
suit and is successful, he or she can recover 25-30 per cent of the
penalty. If the Justice Department opts to join the action, the minimum
recovery is reduced to 15 per cent because the Government will bear
most of the legal costs. Unsuccessful private plaintiffs must bear their
own legal costs, but not those of the firm, unless the court determines

"Fassler (1891, p. 246) cites the relevant articles in English.
231 USC Sections 3729-3731.
3Pub. L. No. 101-12, 5 USC 2302 (b) (8).
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that the suit was clearly frivolous or vexatious (Howse and Daniels 19395,
p. 526)." The law also protects whistle-blowers from retaliation by their
employers.

A number of objections have been raised to this statute but, on
balance, the law appears to serve a valuable purpose and can complement
efforts at internal monitoring. In particular, the idea that corporate
whistle-blowing will undermine internal control efforts seems misplaced. As
Robert Howse and Ronald Daniels (1995, p. 537) argue, “the fear of being
exposed to prosecution as a consequence of external whistle-blowing may
be an important incentive for some corporations to adopt credible internal
disclosure policies and procedures”. The main problem in countries in the
process of establishing the rule of law will be to clarify what practices are
illegal and subject to criminal penalties. It will not make sense to protect
or reward whistle-blowers unless it is made clear what they should be
looking for.

Sometimes public officials claim that large firms virtually force bribes
upon them. This seems a little disingenuous because the pay-offs are a
cost to the firms involved. Nevertheless, to the extent this claim is cred-
ible, public officials could come forward with evidence of corrupt offers and
seek protection under the Whistle Blower Protection Act. Firms would
predictably defend themselves by arguing that the official demanded the
pay-off. The distinctions in United States law may be useful here. Under
the False Claims Act, the court can reduce the award for a whistle-blower
who was involved in wrongdoing, but only if he or she planned or initiated
the wrongful conduct. The award need not be eliminated, however, unless
the whistle-blower is convicted of a crime.’ Prosecutors with the author-
ity to grant criminal immunity can thus set up a kind of a race in which
the first to report the corrupt transactions will be rewarded, while the
others are punished.

CORPORATE _CRIMINAL LIABILITY'®

Corporations have legal personalities, but this does not turn them into
real human beings. For some commentators, this lack of humanity implies
that corporations ought not to be subject to the criminal law because
they cannot have mental states and so cannot be “guilty”. Applying the
criminal law to corporations gives them procedural protections and a
presumption of innocence that are designed to protect the rights of
individuals, not legal constructs (Thompson 1987, pp. 76-77; Khanna
1996).

The potential criminal liability of “legal persons” is an accepted part of
United States law. By contrast, in many civil-law countries, organizations
are excluded from criminal liability, although the trend may be changing

1431 USC 3730 (d) (4).
531 USC 3730 (d) (3).
'®For a fuller discussion of the issues raised here see Rose-Ackerman (2002).
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with the incorporation of corporate criminal liability into the French crimi-
nal code in 1992 and into the Council of Europe’s Criminal Law Convention
on Corruption (Council of Europe 1999, art. 18). After the French revolu-
tion, France was the source of the prohibition of organizational criminal
liability. Its code was adopted widely in Europe and has influenced criminal
law in parts of the world where the civil-law tradition has been exported.
Current French law, however, establishes criminal liability for organizations
for a set of specified offences, including active corruption or peddling of
influence (Orland and Cachera 1995, p. 114 and appendix, arts. 433-1 and
433-25). The law includes some special penalties for “legal persons”,
including the possibility of larger fines, exclusion from government procure-
ment contracts and placement under various types of probation or court
supervision (Code Pénal 2001, arts. 131-38 and 131-39).

The Netherlands has permitted corporate criminal liability since the
mid-1970s, but Italy and Germany have constitutional provisions precluding
corporate guilt, and the Belgian courts have refused to find corporations
guilty of crimes. In Germany, however, administrative bodies can impose
fines on corporations as well as on natural persons (Orland and Cachera
1995, p. 116; Khanna 1996, pp. 1488-1491). In Poland, corporate crimi-
nal liability does not exist, although legal persons can be required to pay
damages for the negligence of their representatives (Council of Europe
2000, p. 21). The key issue for law reform in these and other countries is
to find ways to hold legal persons responsible for organizational acts.

Organizations should not be anthropomorphized when discussing rights
and responsibilities. Nevertheless, corporations can have responsibilities
that cannot be reduced to individual obligations (De George 1993;
Donaldson 1989). These responsibilities stem from “the practices of the
organizations—the internal and external patterns of relationships—that
persist even as the identities of the individuals who participate in them
change” (Thompson 1987, p. 76; French 1979; Cooper 1968). The issue
of corporate responsibility is important in the corruption context because,
in the business world, most bribes are paid by employees and agents, not
by top management. If pay-offs help a firm obtain business, managers and
owners may hope to facilitate their subordinates’ bribery, while remaining
ignorant of the details.' Thus, one would like the law enforcement system
to give top management an incentive to control the corruption of their
subordinates. The important issue for policy is whether corporate criminal
liability is the best way to do this or whether a system of civil fines and
injunctions can serve the same purpose more effectively.

According to Jennifer Arlen (1994), if corporations are held criminally
liable for the corrupt acts of their employees and agents, top manage-
ment may not support an effective monitoring system. She analyses this

"Top managers will hope to rely on their subordinates’ ability to rationalize such pay-offs.
In one experimental study, business students and managers expressed a strong commitment to
honesty as a value, but over 70 per cent were willing to pay a bribe to obtain business. The most
frequently expressed justification was that “the first duty of a manager is to reach the com-
pany’s goals. Therefore, it sometimes becomes necessary to forget about ethics” (Rosenberg
1987).
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problem for the general case of corporate crimes and concludes that a
number of alternative rules are superior to present United States law
that imposes pure strict liability on firms. One possibility is a negligence
rule, under which firms are only liable if they have neglected their internal
enforcement responsibilities. For such a rule to be workable, however, the
courts must be able to evaluate internal firm behaviour, which is a difficult
task. One solution may be the drafting of quite precise directives that
state what type of internal monitoring is required.

The United States Foreign Corrupt Practices Act does this by supple-
menting its prohibitions against paying bribes with accounting provisions
that apply to firms within the jurisdiction of the Securities and Exchange
Commission. These firms must establish accounting systems that accu-
rately reflect transactions involving the firm's assets, and they must have
an effective system of internal accounting controls. Firms and their man-
agers can be subject to both civil and criminal penalties for violating these
accounting provisions (Jadwin and Shilling 1994, pp. 679-680; Nobles and
Maistrellis 1995, pp. 9 and 19; Pickholz 1997, p. 237). There is no formal
due diligence defence to the Act but, in practice, firms that establish and
enforce effective internal control systems appear to experience more
lenient treatment. The Federal Sentencing Guidelines also reward internal
firm efforts to detect and punish violations of the law (Nobles and
Maistrellis 1995, pp. 18-24). Thus, United States law attempts to coun-
ter management’s incentive to insulate itself from the profit-maximizing
malfeasance of employees and agents. Nevertheless, some insulation is
currently possible through the use of foreign firms as sales agents
(Nobles and Maistrellis 1995, p. 25). The OECD Convention on Combating
Bribery of Foreign Public Officials in International Business Transactions
holds firms responsible for the corrupt acts of their agents in interna-
tional business transactions. This Convention has the potential to spur an
interest in the promulgation and enforcement of corporate codes of con-
duct among multinational firms throughout the world.

ORGANIZED CRIME AND INTERNATIONAL CRIMINAL ENTERPRISE

lllegal businesses seek to operate securely by paying off the police, politi-
cians and judges or by permitting them to share in the profits of illegal
businesses. But such businesses are also vulnerable to extortionary de-
mands. Law enforcement authorities, from the police to prosecutors and
judges, can demand payments to overlook criminal law violations or limit
penalties. If the evidence of criminal behaviour is clear, such businesses
will be unable credibly to threaten to report corrupt demands.

Of course, illegal businesses are hardly innocent victims. They often
actively try to corrupt the police. They seek not only immunity from pros-
ecution for themselves, but also assurance of monopoly power in the illegal
market. Both in the United States and in Latin America, gamblers and
drug dealers have paid officials to raid their competitors or to restrict
entry (Rose-Ackerman 1978, p. 163; New York Times 12 May 1996; New
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York Times 30 July 1996; Washington Post 28 January 1998). In Thailand,
some local public authorities shelter criminal enterprises both from compe-
tition and from the law (Phongpaichit and Piriyarangsan 1994, pp. 51-97).
In the Russian Federation, those engaged in illegal businesses sometimes
engage in outright intimidation of potential rivals, often paying off the
police not to intervene in their private attempts to dominate the market
(Handelman 1995).

The danger for economic development arises when organized criminal
groups begin to dominate otherwise legal business; southern ltaly, the
Eastern European countries and those of the former Soviet Union are
cases in point. Several Asian and Latin American countries face similar
risks. Organized crime groups can use the profits of illegal enterprise not
only to assure the complicity of public officials, but also to infiltrate legal
businesses. The profits generated by illegal businesses, earned without
paying taxes, can then be reinvested in legitimate business and in obtain-
ing public contracts (Gambetta 1993; Varese 1994).

The stakes are especially high in Eastern Europe and the countries
formed after the collapse of the Soviet Union. Nothing less than the
entire wealth of the State is up for grabs. The value of sharing in the
privatization of a socialist State dwarfs the benefits of sharing in the
privatization of a public utility in Western Europe or a steel mill in a devel-
oping country. Both criminal groups and legitimate business concerns seek
to share in the wealth. If criminals can create an atmosphere of uncer-
tainty and threaten violence they will drive competitors away, especially
Western firms, leaving the criminal groups with a free run (Shelley 1994).
In fact, foreign direct investment from legitimate business has not been
large in the countries that once formed the Soviet Union and it varies
greatly from country to country (United Nations Conference on Trade and
Development 2000). One explanation for these results is the weakness of
state institutions and the corruption and organized crime influence to
which this gives rise. Although a recent study argues that privatization in
Eastern Europe and the former Soviet Union has been, on balance, benefi-
cial in spite of admitted problems, the authors point to serious deficien-
cies in the legal system (Kaufmann and Siegelbaum 13997).

Even in developed countries, some legitimate businesses are especially
vulnerable to criminal infiltration. Organized crime is both wealthy and
unscrupulous. It is willing to use not only bribery, but also threats and
violence to enforce its contracts and get its way. In the most successful
examples, the legitimate businesses that operate under Mafia protection
earn sufficient monopoly rents to make them supporters of the continued
influence of organized crime. Diego Gambetta and Peter Reuter (1995, p.
128) provide a list of the factors favouring the emergence of Mafia-con-
trolled cartels. In the most favourable cases, product differentiation and
barriers to entry are low, technology is unsophisticated and labour un-
skilled, demand is inelastic and the industry consists of a large number of
small firms. Private garbage collection provides a good example. Entry is
inexpensive; all that needs to be purchased is a truck. However, because
garbage trucks operate alone on the public streets, it is relatively easy to
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intimidate unwanted rivals by attacking their trucks without attracting
police attention. To minimize the risks for organized crime, but at a cost,
the Mafia can pay the police to look the other way (Reuter 1887).

Similarly, the ability of a business to corrupt officials to gain approval
of a licence to enable it to operate and to deny such approval to its rivals
yields an obvious competitive advantage. Labour unions, with or without
connections to organized crime, can use this tactic. For example, an
official of the United Union of Roofers in Philadelphia was convicted of
bribing an official of the Occupational Safety and Health Administration to
harass non-union roofing contractors.'®

Legal businesses that benefit from prime urban locations are espe-
cially at risk in countries with weak or corrupt police forces. This includes
restaurants and shops serving tourists and business travellers. Manufac-
turers can hide in out-of the-way locations (Webster and Charap 1993],
but service businesses cannot “go underground”. If the police are unreli-
able, criminal groups may demand protection money from businesses and
threaten to attack those that do not pay (De Melo, Ofer and Sandler
1995; Webster 1993; Webster and Charap 1993).

Businesses such as road repair and building construction that do
considerable business with the State are also prime candidates for falling
under the influence of organized crime. If organized crime has already
corrupted a Government in order to run its illegal businesses, it may be a
relatively short step from there to making pay-offs to obtain public con-
tracts on favourable terms. In the extreme, organized criminal groups
manage cartels that share contracts and pay off public officials to buy
their complicity, or at least their silence. In southern ltaly, for example, a
survey revealed that over half of the small and medium-sized businesses
had reported that they had withdrawn from a public tender after pressure
from criminal groups or their political allies (The Economist 5 February
1994).

The wealth, unscrupulousness and international connections of many
organized criminal groups prevent control by any one country. The danger
is that, rather than being a stage of development that will wither away
over time, criminal activity becomes so intertwined with politics that it is
difficult to tell them apart.

It follows that anti-corruption efforts should be coordinated with
another international campaign: the fight against organized crime. There
are two reasons for this: first, both corrupt rulers and international
criminal enterprise benefit if it is easy to launder money across national
borders. Accepting bribes will be more attractive if it is relatively easy to
deposit the funds outside the country. Thus, strong international action
against money-laundering can help mitigate both problems. Second, the
existence of large-scale illegal businesses is likely to have a corrupting
influence on government, especially law enforcement and border control.
Corrupt rulers and illegal businessmen feed on each other. lllegal busi-
nesses must pay bribes in order to operate. The bribe receipts, being

'8United States v. Traitz, 871 F.2d 368, 375 (13989).
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illegal, are themselves especially likely to provide capital to illegal busi-
nesses worldwide, which reduces the cost of capital to them and fuels
their growth relative to legal business ventures.

If corruption is combined with organized crime, the problem for do-
mestic law enforcement is multiplied. The experience of developed countries
in fighting organized crime may be useful in some contexts. In developing
countries, which tend not to be used to confronting organized crime, a
combination of training and law reform is a useful first step. But such
reforms are unlikely to be sufficient unless the economy is strong and
competitive. The State may need to make more direct efforts to reduce
the excess profits available to criminal entrepreneurs in legitimate busi-
ness.

One solution is promoting the entry of well-capitalized legitimate busi-
nesses that, with some state help on the law enforcement side, can
compete with Mafia-dominated firms. For example, the courts mandated
the entry of large multinational waste management firms into the trash-
hauling industry in New York City. This strategy reduced the influence of
organized crime and lowered garbage removal costs for the commercial
businesses not serviced by the Sanitation Department. State prosecutors
estimated that garbage removal fees of $1.5 billion in 1995 were inflated
by as much as $400 million. In recent years, the cost of garbage removal
has fallen by 30-40 per cent for most businesses (New York Times
28 February 1994; New York Times 30 July 1995; New York Times
23 December 1995; New York Times 11 May 1998).

A country’s links to the broader world can either limit or expand the
scope for organized crime. On the one hand, an open trading and invest-
ment regime will make it easy for both contraband and the profits of
crime to flow across borders. The existence of banking havens where black
money can come to rest makes domestic criminal activity less risky be-
cause money can be easily hidden abroad. On the other hand, open bor-
ders facilitate investment by outsiders in a country. If these outsiders are
not part of the domestic criminal bodies and are not associated with such
groups elsewhere, they may challenge entrenched groups. Of course, if
such investments are costly and dangerous, few may make the effort, but
a country’'s openness to foreign investment at least makes them worth
consideration.

One role for international organizations and for law enforcement agen-
cies in developed countries is the compilation of information on question-
able transactions, combined with the prosecution of individuals and organi-
zations based in developed countries that do business in developing
countries.

CONCLUSIONS

Under criminal law, finding the right mix of penalties, rewards and under-
cover law enforcement is not easy. Nevertheless, one important lesson of
the economic analysis of crime is clear: anti-corruption policy should never



18 Forum on Crime and Society, Vol. 2, No. 1, December 2002

aim to achieve complete rectitude. Those who take an absolutist position
are likely to impose rigid and cumbersome constraints that increase,
rather than decrease, corrupt incentives. The goals of law enforcement
should be to isolate those corrupt systems which are doing the most
damage to society and then to organize the deterrence effort to make
corruption costly on the margin and to give participants an incentive to
report corrupt deals.

The criminal law can deter corruption in several ways. First, substan-
tive criminal law may need to be re-examined to determine if some private
activities might be decriminalized, thus reducing corruption and the involve-
ment of organized crime. Alternatively, some currently acceptable activi-
ties, such as conflicts of interest, may need to be regulated or outlawed.
Second, penalties for paying and receiving bribes ought to reflect the
marginal gains of bribers and the recipients of bribes. The former should
be penalized in proportion to the gains that bribes make possible; the
latter in terms of the benefits of the pay-offs themselves. Third, given the
background level of penalties, prosecutors and investigators ought to be
able to reward those who provide useful information that helps authorities
uncover hidden corrupt networks. This will often involve making deals with
those who have paid and received bribes in the past. Fourth, issues of
individual responsibility should not deter law reformers from finding ways
to hold organizations such as corporations legally responsible for the
corrupt acts of their agents. This may involve holding the organizations
criminally liable themselves, but similar results may be possible with purely
civil penalties, provided that they can be tied to corrupt acts that are
related to the enterprise’s activities. Finally, special efforts will often be
needed to counter the influence of organized crime, especially when it
operates on an international scale: international cooperation is needed to
unravel corrupt networks and recover the proceeds of illegal businesses.
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| LEGAL PROVISIONS TO FACILITATE THE GATHERING
OF EVIDENCE IN CORRUPTION CASES:
EASING THE BURDEN OF PROOF

BY NIHAL JAYAWICKRAMA, JEREMY POPE
AND OLIVER STOLPE'

ABSTRACT

The present article explains the strategic value of facilitating the gather-
ing and evaluation of evidence by easing the burden of proof in order to
overcome the inability of the criminal justice system to respond effectively
to non-conventional crime such as corruption, money-laundering and
organized crime.

INTRODUCTION

Unlike most other crime, the offence of corruption has no obvious victim
who could complain. Everyone involved in its commission is a beneficiary
and has an interest in preserving secrecy. As it is exceptionally difficult to
obtain clear evidence of the actual payment of a bribe, corrupt practices
frequently remain unpunished. However, while evidence of the commission
of specific corrupt acts may be lacking, circumstantial evidence is often
available. This may be as stark as the model of the car that a junior
officer drives to work or as the schools abroad at which the children of a
senior official are being educated.

With the increase in the levels of corruption and in the complexity of
methods used to transfer bribes, there is a growing need in many socie-
ties for an effective and efficient legal framework for the investigation and
prosecution of corrupt acts. In particular, there is a need to render laws
enforceable by greater resort to circumstantial evidence, but only to the
extent consistent with international human rights norms, including the
principle of the presumption of innocence. The challenge is to strike the

'Dr. Nihal Jayawickrama, a former Attorney-General of Sri Lanka, is currently working as
an independent consultant for the anti-corruption programme of the Department for International
Development of the United Kingdom of Great Britain and Northern Ireland. Jeremy Pope, a former
director of the Commonwealth Secretariat, is currently Executive Director of Transparency
International, United Kingdom. Oliver Stolpe is an associate expert for the Global Programme
against Corruption of the Centre for International Crime Prevention.
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right balance between, on the one hand, society's need to protect itself
from corrupt practices and, on the other, the need to safeguard the
accused from unfairness, unjustified intrusion into his or her privacy, or
wrongful conviction (De Speville 1997). In this regard, some national legis-
lators have chosen to focus on the results of the criminal act rather than
on the illicit practice at its root. The two main strategies aim at
criminalizing unexplained wealth and facilitating the confiscation of such
wealth.?

Criminalizing the possession of unexplained wealth

There is an increasing tendency to criminalize the possession of unex-
plained wealth by introducing an offence that penalizes a public servant (or
former public servant) who is or has been maintaining a standard of living
or is in possession of pecuniary resources or property significantly dispro-
portionate to his or her present or past official salary and who is not able
to give a satisfactory explanation in this regard. Criminalizing the posses-
sion of such wealth, which is described in some jurisdictions as “illicit
enrichment” or possession of “unexplained wealth”, has now become an
accepted measure in the fight against corruption.?

Confiscation of unexplained wealth

Far more widespread than measures to criminalize the possession of
unexplained wealth are those designed to facilitate the confiscation of
such wealth. These were, in the past, adopted in respect of drug-related
offences by States seeking to implement the provisions of article 5, para-
graph 7, of the United Nations Convention against lllicit Traffic in Narcotic
Drugs and Psychotropic Substances of 1988 (United Nations 1994):

“7. Each Party may consider ensuring that the onus of proof be
reversed regarding the lawful origin of alleged proceeds or other prop-
erty liable to confiscation, to the extent that such action is consist-
ent with the principles of its domestic law and with the nature of the
judicial and other proceedings.”

°The steadily growing number of regional and international initiatives and instruments de-
signed to combat not only corruption but also organized crime, drug trafficking and money-
laundering include the 40 recommendations of the Financial Action Task Force on Money Laun-
dering (1996), the Convention on Combating Bribery of Foreign Public Officials in International
Business Transactions (United Nations 1998), adopted by the Organisation for Economic Coop-
eration and Development (OECD) on 21 November 18397; the Inter-American Convention against
Corruption (E/1996/99), adopted by the Organization of American States (OAS) on 28 March
19896; and the United Nations Convention against Transnational Organized Crime (General As-
sembly resolution 55/25, annex ).

3See Hong Kong Special Administration Region of China, Prevention of Bribery Ordinance,
s.10; Botswana, the Corruption and Economic Crime Act, art. 34; the OAS Inter-American
Convention against Corruption, art. IX; Greece, Law on Money Laundering, No. 2331, 24 August
19895, arts. 2 and 3; Kenya, Narcotic Drugs and Psychotropic Substances Act, No. 4, 8 July
1994, arts. 36 and 40.
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The domestic response has included an easing of the burden of proof,*
a reversion of the burden of proofS and even an irrebuttable presumption
of the illegal origin of the assets in question.® In many legal systems,
confiscation is not regarded as a penalty but as a “compensating meas-
ure” aimed at depriving the offender of what he or she has acquired
illegally and therefore has no right to possess. |lts purpose is to replace
the offender in the same situation (economically) as that in which he or
she was before the offence was committed.” For example, in 1994 in
Hong Kong,® the Court of Appeal held that the presumption of innocence
did not apply to confiscation proceedings under the Drug Trafficking (Re-
covery of Proceeds) Ordinance 1989, since those proceedings did not
involve the determination of a criminal charge.®

The effectiveness of such measures varies significantly, depending on
how strong a link is required between the unexplained wealth and the
criminal act from which such wealth originated. Some countries allow the
confiscation without requiring a prior conviction, the only criteria being the
absolute disproportion between the assets and the known sources of
income, and the unwillingness or inability of the “owner” to provide a
satisfactory explanation for their acquisition. In other words, a rebuttable
presumption is applied that the assets are derived from criminal activi-
ties.'® Other countries require a conviction, thus creating a link between
the criminal act and the assets to be confiscated. An obvious disadvan-
tage of this approach is that it is sufficient for the accused person to
show that the property or pecuniary resources in his or her possession
were not derived from the offence of which he or she has been convicted.
The confiscation provision thus becomes a “toothless tiger”, especially in
the case of an offender whose illicit wealth has been accrued systemati-
cally over a long period of time and who, though found guilty of a criminal
act, is able to demonstrate that his or her wealth was not derived from

4See Italy, Law No. 3586, art. 12; Germany, Strafgesetzbuch (Criminal Code), art. 78d; and
Singapore, Confiscation of Benefits Act, s. 4.

5See Greece, Law on Money Laundering, No. 2331, 24 August 1995, arts. 2 and 3;
Norway, General Civil Penal Code, art. 34a; Kenya, Narcotic Drugs and Psychotropic Substances
Act, No. 4, 8 July 1994, arts. 36 and 40; Japan, Anti-Drug Special Law, art. 8.

8ln El Salvador, article 46 of Law No. 78 of 5 March 1991 establishes a presumption in
law that the “monies or proceeds are derived from transactions connected with drug-related
offences if, within a maximum period of three years computed retroactively, their negotiation has
been proposed or requested by or on behalf of a person prosecuted for any of the offences under
this Law”.

’The situation might be different in the case of confiscation of the instrumenta sceleris or
producta sceleris, where a penalty-like effect might prevail.

80n 1 July 1997, the territory of Hong Kong became the Hong Kong Special Administrative
Region of China.

°R. v. Ko Chi-Yuen, Court of Appeal of Hong Kong (1994), 4 HKPLR 152.

OIn Italy, article 2 of Law No. 575 of 31 May 1965 provides for the seizure of property owned
directly or indirectly by any person suspected of participating in Mafia-type associations when its
value appears to be out of all proportion to his or her income or economic activities or when it can
be reasonably argued, based on the available evidence, that said property constitutes the proceeds
of unlawful activities. The seized property becomes subject to confiscation if its lawful origin cannot
be proved (see also United States of America, Anti-Drug Abuse Act 31 USC, s. 5316; and Ireland,
Proceeds of Crime Act 1996 and Criminal Assets Bureau Act 1996).
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that one criminal act or was acquired through other criminal acts for
which he or she cannot be prosecuted because of the operation of a
statute of limitations.

Another approach, one that is perhaps more innovative and has been
adopted in certain legal systems that accord constitutional protection to
both the presumption of innocence and the right to property, is the so-
called property penalty.’" As its name suggests, it is a provision that
enables not the confiscation of property of illegal or apparently illegal
origin but the imposition of a penalty. Problems have, however, been en-
countered in its application. For example, in Germany, the legislature failed
to prescribe a clear system by which the application of the property
penalty would be compensated by a reduced prison term; it was left to
the judiciary to develop such a system on a case-by-case basis.’® More-
over, it was argued that wealthy offenders may more likely receive a
reduction of their penalty, while those whose resources are exhausted
would be denied the opportunity to “buy themselves out” of prison (see,
for example, Eser (1993))."3 A fourth approach is that of administrative
sanctions, such as the loss of office, the loss of licences and procure-
ment contracts, and exclusion from certain professions.’ None of these
sanctions requires proof of illicit origin of the assets “beyond reasonable
doubt”, but regards a “high degree of probability” resulting from the
inability of the owner to prove the contrary as sufficient to meet the
evidentiary requirement.

THE PRESUMPTION OF INNOCENCGCE

Everyone charged with a criminal offence has the right to be presumed
innocent until proved guilty according to the law. This right is recognized
not only under international and regional human rights instruments,’ but
also under most national constitutions. The presumption of innocence
contains three fundamental components: the onus of proof lies with the
prosecution; the standard of proof is beyond reasonable doubt; and the
method of proof must accord with fairness.'® Its objective is to minimize

"See Germany, Strafgesetzbuch (Criminal Code), art. 43a; see also United Kingdom, Drug
Trafficking Offences Act of 1986 and Drug Trafficking Act of 1994.

2For that reason the article was found to violate the principle of legality and declared
unconstitutional by the German constitutional court.

However, these reservations were not shared by the German High Court, since the
provision “is not containing any presumption in law regarding the origin of the property of the
accused” (Bundesgerichtshof, Fifth Senate, Neue StrafrechtsZeitschrift 1995, 333; confirmed by
the Third Senate, Neue StrafrechtsZeitschrift, 1996, p. 78.

"“For example, Italy, Law No. 575/1965.

SR. v. Oakes, Supreme Court of Canada (1987), LRC (Const) pp. 477 and 488.

"8Universal Declaration of Human Rights (General Assembly resolution 217 A (1), art. 11,
para. 1; International Covenant on Civil and Palitical Rights (Assembly resolution 2200 A (XXI),
annex), art. 14, para. 2; Council of Europe Convention for the Protection of Human Rights and
Fundamental Freedoms (United Nations, Treaty Series, vol. 213, No. 2889), art. 6, para. 2;
American Convention on Human Rights (United Nations, Treaty Series, vol. 1144, No. 17855]),
art. 8, para. 2; and African Charter of Human and Peoples’ Rights, art. 7, para. 1.
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the risk that innocent persons may be convicted and imprisoned. The
Committee on Human Rights has emphasized that no guilt can be pre-
sumed until the charge has been proved beyond reasonable doubt. Indeed,
none of the international or regional human rights instruments permit any
limitations to be placed by law on the presumption of innocence.

However, with the emergence or escalation of organized crime, drug
trafficking, terrorism and corruption, in many legal systems the operation
of other statutory presumptions of law or fact have been considered
necessary for the effective administration of criminal justice. The pre-
eminent position accorded to the presumption of innocence means that
these presumptions of law or fact require to be confined within reasonable
and appropriate limits.’ In no circumstances should an accused be re-
quired to do more than raise a reasonable doubt as to his or her guilt.
Accordingly, a presumption that relieved the prosecution of part of its
burden of proving all the elements of a criminal charge, so that a convic-
tion could result despite the existence of a reasonable doubt as to the
guilt of an accused person, would be inconsistent with the presumption of
innocence. '8

There does not appear to be a common formula that could be applied
to determine whether a statutory presumption of law or fact conflicts
with the presumption of innocence. The degree of flexibility that is normally
assumed to be implicit in a provision of general application is perhaps also
permitted in respect of the presumption of innocence. One example of this
is the case of an offence involving the performance of some act without a
licence. Common sense dictates that the prosecution should not be re-
quired to shoulder the virtually impossible task of establishing that a
defendant does not have a licence when it is a matter of comparative
simplicity for the defendant to establish that he or she has one
(Halsbury's Laws of Hong Kong 2001, p. 470).

The Judicial Committee of the Privy Council of the United Kingdom,
sitting in Hong Kong's court of final appeal, observed that this “implicit
flexibility” allows a balance to be drawn between the interests of the person
charged and the State in “situations where it is clearly sensible and reason-
able that deviations should be allowed from the strict application of the
principle that the prosecution must prove the defendant’s guilt beyond
reasonable doubt”. Whether an exception is justifiable will in the end depend
upon whether it remains primarily the responsibility of the prosecution to
prove the guilt of an accused to the required standard and whether the
exception is reasonably imposed, notwithstanding the importance of main-
taining the principle enshrined in the presumption of innocence. The less
significant the departure from the normal principles, the simpler it will be to
justify the exception. If the prosecution retains responsibility for proving the
essential ingredients of the offence, it is less likely that an exception will be
regarded as unacceptable. In deciding what are the essential ingredients,
the language of the relevant statutory provision will be important. However,

'7Salabiaku v. France, European Court of Human Rights (1888), 13 EHRR 379.
'8In El Salvador, article 46 of Law No. 78 of 5 March 1991 may contain such a provision.
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what will be decisive is the substance and reality of the language creating
the offence rather than its form. If the exception requires certain matters
to be presumed until the contrary is shown, then it will be difficult to justify
the presumption unless it can be said with substantial assurance that the
presumed fact is more likely than not to flow from the proved fact on which
it is made to depend.’®

Rebutting a presumption of fact

In most cases, there are three potential ways in which the presumed fact
may be rebutted. First, the accused may be required merely to raise a
reasonable doubt. Second, the accused may have an evidentiary burden to
adduce sufficient evidence to bring into guestion the truth of the pre-
sumed fact. By so doing, he or she raises an issue before it has to be
determined as one of the facts in the case. Third, the accused may have
a legal or persuasive burden to prove on a balance of probabhilities the
non-existence of the presumed fact. A persuasive burden reverses the
burden of proof by removing it from the prosecution and transferring it to
the accused and is therefore, as far as criminal conviction is concerned,
in breach of the presumption of innocence. If the accused has a legal
burden of disproving on a balance of probabilities an essential element of
an offence, as the third option mentioned above would require him or her
to do, a conviction could occur despite the existence of a reasonable
doubt. That would result if the accused adduced sufficient evidence to
raise a reasonable doubt as to his or her guilt but did not convince the
court on a balance of probabilities that the presumed fact was untrue.?®

Application of a “reverse onus” provision

The question of whether a so-called “reverse onus” provision is consistent
with the presumption of innocence was examined in Hong Kong, where the
Hong Kong Bill of Rights Ordinance 1991 had entrenched the International
Covenant on Civil and Political Rights in the constitution of that territory.
Section 10 of the Prevention of Bribery Ordinance of Hong Kong, which
preceded the Bill of Rights, provides that “any person who, being or having
been a public servant, (a) maintains a standard of living above that which
is commensurate with his present or past official emoluments; or (b) is in
control of pecuniary resources or property disproportionate to his present
or past official emoluments, shall, unless he gives a satisfactory explana-
tion to the court as to how he was able to maintain such a standard of
living or how such pecuniary resources or property came under his con-
trol, be guilty of an offence.” The validity of section 10 was challenged on
the grounds of inconsistency with the constitutionally guaranteed pre-
sumption of innocence.

"®Attorney General v. Lee Kwong-kut (1993), 1 HKPLR 72.
20Lingens and Leitgens v. Austria, European Court (1981), 4 EHRR 373.
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The Court of Appeal of Hong Kong held that section 10, paragraph 1,
places the burden of proving the absence of corruption on the defendant.
But before he or she is called upon to do so, the prosecution has to
prove beyond reasonable doubt the public servant status of the accused,
his or her standard of living during the charge period and his or her total
official emoluments during that period; in addition, the prosecution has to
prove that his or her standard of living could not reasonably, in all the
circumstances, have been afforded out of his or her total official emolu-
ments during that period. Once those matters have been proved by the
prosecution, the defendant has to give a satisfactory explanation as to
how he or she was able to maintain an incommensurate standard of living
or how disproportionate pecuniary resources or property came under his
or her control. Ordinarily, the primary facts on which the defendant’s
explanation would be based, such as the existence of any capital or in-
come independent of his or her official emoluments, would be peculiarly
within the defendant’'s own knowledge. If the defendant “proves” on a
“mere balance of probabilities” the factual matters on which his or her
explanation is based, the court has to decide whether or not such mat-
ters might reasonably account for the incommensurate standard of living
or disproportionate pecuniary resources or property.?’

The court stressed that the explanation requirement was not triggered
by trifling incommensurateness or disproportion. Unless something is more
than trifling, the court cannot safely hold that it even exists. What really
triggers the explanation requirement is incommensurateness or dispropor-
tion that is unreasonable in the circumstances. Even where that threshold
is reached, it is still the case that the slighter such incommensurateness
or disproportion is, the less is required by way of an explanation for the
same. The court observed that where corruption is concerned, there is a
need, within reason, of course, for special powers of investigation and an
explanation requirement. Specific corrupt acts are inherently difficult to
detect, let alone prove in the normal way. The true victim, society as a
whole, is generally unaware of the specific occasions on which it is victim-
ized; and, unlike in dangerous drug cases, there is no obviously unlawful
commodity such as the drugs themselves that the offender can be in pos-
session of. Accordingly, section 10, paragraph 1, was consistent with the
constitutional guarantee of the presumption of innocence. It was dictated by
necessity and went no further than necessary.®?

CONCLUSION
The expression “reverse onus” is perhaps both unfortunate and inaccurate.

Its continuing use invariably leads to controversy. To “ease” the burden of
proof ought not to be regarded as “shifting” the burden to the accused

21t should be noted that the terms “prove” and “mere balance of probabilities” are used
in the judgement not with reference to the explanation as such, but to the primary facts or
factual matters on which the explanation is based.

2eAttorney General v. Hui Kin-Hong, Court of Appeal of Hong Kong, 3 April 19895.
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person. The focus should be on what the Judicial Committee of the Privy
Council has described as the doctrine of “implicit flexibility”. To “ease” the
burden of proof should be viewed as drawing the right balance between
the rights of the accused person and the interests of the community in
situations where, without eroding the rights, common sense dictates that
an explanation be sought from an official in possession of disproportionate
wealth.

Efforts to ease the burden of proof in corruption cases have been
criticized for a lack of rationality or proportionality or both (Hodgson
1984, p. 82; Perron 1993, p. 918; Wesslau 1991). It has been argued
that the interest of society in combating corruption should not outweigh
an individual's fundamental rights. However, the rationale for the offence of
“illicit enrichment” and authority for the confiscation of “unexplained
wealth” is, on the one hand, deterrence and, on the other, the positive
effect that punishing offenders would have on restoring confidence in the
rule of law. The theory of deterrence, which is founded upon the assump-
tion that man is a homo economicus whose decisions are the outcome of
a careful weighing of advantages and disadvantages, has been rejected so
often that it can almost be discarded. Research reveals that the probabil-
ity of apprehension, prosecution and conviction is seldom considered by an
offender. Corruption and extortion, its twin, differ from many other of-
fences in that they are motivated less by revenge, hate or even the inabil-
ity to eke out a living through lawful means than by excessive greed.
Confiscation, if designed as an effective measure, is likely to have an
impact at the initial stage of demanding and accepting a bribe.?® More-
over, empirical evidence suggests that society regards prompt and effec-
tive punishment as one (and possibly the most important) element of a
credible anti-corruption strategy (Inspectorate of the Government of
Uganda (n.d.), p. 18).

Despite having emerged as a controversial issue at the early stages
of the negotiation of a draft convention against corruption,®* easing the
evidential burden of proof in respect of corruption offences appears to be
both necessary and desirable in order to deter potential offenders as well
as to facilitate the investigation and successful prosecution of such

23According to Michael Levi (2000), corrupt officials follow a “Business plan”, which involves
all pros and cons regarding the planned crime.

24See, for example, the proposals and contributions submitted by the Governments of Sri
Lanka (A/AC.261/IPM/7) and Switzerland (A/AC.261/IPM/2) to the Informal Preparatory Meeting
of the Ad Hoc Committee for the Negotiation of a Convention against Corruption, held in Buenos
Aires from 4 to 7 December 2001; see also the following comments submitted by the Govern-
ment of Indonesia to the Informal Preparatory Meeting (A/AC.261/IPM/16, para. 25): “The future
instrument could also devise new means of overcoming the secrecy of corruption by increasing
the significance of circumstantial evidence indicating some source of illicit income of a public
official. Criminal and/or administrative sanctioning of the possession of unexplained wealth is only
one option that could be taken into consideration. Another possibility consists of developing
measures to deprive the public official of his or her inexplicable wealth if he or she maintains a
standard of living or is in control or possession of financial resources or property disproportion-
ate to his or her present or past known sources of income and fails to give a satisfactory
explanation in that regard. Finally, it may also very well prove necessary to rethink the concept
of ‘penalty’ as such and to start to rely more heavily on ‘property penalties’ for certain types
of crime rather than on imprisonment, or a combination of both.”



Easing the burden of proof 31

offences. It is likely to alter the equation of “risk versus reward” that lies
at the heart of many calculations when it comes to deciding whether or
not to engage in corruption. If successful detection and prosecution are
rendered more likely, and a loss of the rewards more probable, then it
follows that individuals will be less tempted to engage in misconduct. The
challenge, therefore, is not simply to reverse the burden of proof, but to
identify the situations where, in the face of strong circumstantial evi-
dence, a person ought to be called upon to explain that which only he or
she knows, namely, how he or she came to be in possession of wealth
grossly disproportionate to his or her known legitimate income.
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| THE MEASUREMENT PROBLEM:
A FOCUS ON GOVERNANCE

BY MICHAEL JOHNSTON' AND SAHR J. KPUNDEH?Z

ABSTRACT

Corruption is usually a clandestine activity and frequently does not have a
direct victim. Moreover, those with knowledge of a corrupt act generally
have an interest in concealing it. It is unclear what a “high level of cor-
ruption” refers to. the number of corrupt actions over time, the size of
the stakes involved, the level of government at which they occur? For
these and other reasons, corruption is impossible to measure directly.
Indices based on perceptions, while useful for raising consciousness of the
corruption issue, have drawbacks of their own. Still, anti-corruption
agencies must gauge the effects of their reforms and demonstrate those
effects in credible ways to citizens, political leaders, journalists and,
perhaps most important, to those who might become involved, or are
already involved in corruption. The authors of the present article argue
that the best way to accomplish these goals is to measure aspects of
governance that reflect both the incentives to engage in corruption and
its effects. Measuring the time, expense and number of steps involved in
obtaining or providing routine government services, the experiences of
citizens and firms in dealing with officials and the quality of routine
outputs reveal a great deal about the ways corruption affects governance.
They also help to assess trends in the delays and “squeeze points” that
create opportunities to demand bribes and incentives to pay up. Gathering
such data, via agencies’ own internal monitoring and public surveys, is a
governance-improvement activity in its own right. It also broadens the
base of responsibility for reform: agency managers, their private clients
and citizens in general are brought into the assessment and accountabil-
ity processes. Finally, by keeping the focus on the quality, effectiveness
and accountability of governance, reform is linked to the major reasons
why corruption is an important concern in the first place.

INTRODUCTION

Comparing levels of corruption, much less measuring them with any preci-
sion, remains a difficult challenge for analysts and policy makers alike. Even

'Department of Political Science, Colgate University, Hamilton, New York.
2Governance Team, World Bank Institute, Washington, D.C.
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where there is consensus on the definition of corruption, which is fre-
guently not the case (Johnston 2001; Philp 2002), it is usually a clandes-
tine activity lacking immediate victims with an interest in reporting cases
to authorities. All those involved in a corrupt act generally have an inter-
est in keeping it secret; others with direct knowledge can often be intimi-
dated, discredited or bought off by the participants or may even use their
knowledge to demand a share of the spoils. Open allegations of corruption
may have little to do with the reality of the problem: claims by citizens,
journalists and competing political leaders and factions may reflect a
variety of motives. And where corrupt officials are so entrenched that
they practise their schemes with impunity, whole administrative and politi-
cal systems are converted to the service and protection of corrupt inter-
ests, a fact whose gravity far overshadows the question of whether or
not the numbers of specific corrupt dealings are rising or falling.

A related, if less frequently noted, complication has to do with
what is meant by “levels” of corruption as such (Rose-Ackerman 1999,
p. 4; Lambsdorff 1999, pp. 7-8). Does “more corruption” mean that
instances of corruption are more frequent, that they involve larger
amounts of money and goods diverted or that greater damage is being
done to public trust and effective administration? How should the
following be classified: a society or jurisdiction where corrupt deals are
relatively infrequent but are very large and tightly controlled by the
elites? Are all varieties of corruption, ranging from bribery to patronage
abuses to official theft to illegal party funding practices (to name but a
few), equal or should some of them be weighed more heavily?

Corruption is likely to remain impossible to measure directly for the
foreseeable future. And, apart from questions of methodology,
reformers face the additional challenge of winning and maintaining
credibility. To make matters worse, many existing corruption scales are
likely to produce ironic results: superficial changes may alter
perceptions for the better without attacking underlying problems, while
serious, well-conceived reforms leading to significant new revelations,
dismissals, trials and convictions may foster the perception that the
problem is growing worse. Neither approach is likely to produce visible
change in the most sophisticated measures based on “hard” indicators,
which incorporate a range of systemic variables into sophisticated
cross-sectional models (often resting on complex statistical
assumptions) comparing large numbers of countries. The best of these
suggest that only a few societies can reliably be placed in high- or low-
corruption categories, while the rest reside in a broad middle category
where precise distinctions and comparisons cannot be made with
confidence (Kaufmann, Kraay and Zoido-Lobatén 1999, pp. 2
and 15-19). Further, while most corruption measures treat whole
societies as units of analysis, many anti-corruption agencies are
charged with reforming specific provinces, cities, agencies or
governmental functions. Even those with countrywide responsibilities
deal with specific activities that exist at levels far removed from the
level of national rankings.
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There are no obvious answers to these problems, yet finding useful
ways to compare levels of corruption remains a necessity. Scholars and
analysts need good data for building models and testing hypotheses.
Anti-corruption agencies and their backers, the main focus in the
present article, need valid and reliable indicators even more, for they
must demonstrate the effectiveness and credibility of their reform
measures, both to those they serve and to others who are, or may
become, involved in corrupt dealings. What, then, can be done to
improve assessments of levels and trends in corruption?

Such efforts should not focus on the measurement of corruption
itself, but rather on those aspects of governance that create incentives
to corruption and reveal its effects. While corruption itself will remain
impossible to measure directly with validity, reliability and precision, good
data can be developed for assessing deeper problems. Slow and
needlessly complex policy processes enable officials to demand payments
and give private parties reasons to speed things up with cash. Inflated
prices for common government services may signal significant corruption;
viewed from the private sector, they also create incentives for dishonest
and inefficient vendors to feed on the public budget while driving out
efficient enterprises. Perceptions figure into this approach as well, not
as a basis for measuring corruption but again, as an indicator of deeper
difficulties and incentives: where people believe that nothing can be done
without paying up, they may refrain from using established channels of
accountability, are more likely to give in to corrupt demands by officials
or to the entreaties of various middlemen and touts (Oldenburg 1987),
may contrive corrupt schemes and networks of their own or may give up
on dealing with officials at all, if they can avoid them. (For possible
responses by losers in corrupt exchanges, see Alam (19395)). In effect,
what is proposed is “back-to-basics” emphasis on the issues that make
corruption worth worrying about in the first place. Whose interests are
served by government? How effectively are public power and resources
used? Are there ways in which current patterns of governance make
corruption more likely and easier to conceal? Is the quality of governance
and administration improving or deteriorating? Even if corruption could be
measured directly, these would remain the most important issues for
reformers. As suggested below, the process of gathering quality-of-
governance indicators and making them public is not only a way to judge
trends in corruption and reform, but also an important anti-corruption
tactic in its own right.

A range of options

Attempts to measure corruption itself have involved several approaches.
(For a general review and critique, see Johnston (2001)). Perception-based
corruption indices draw upon opinion surveys or expert estimates of how
corrupt various countries are. The best-known of these, Transparency
International’s Corruption Perception Index (Transparency International
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2001a, 2001b) merges several such surveys and expert rankings into a
standardized scale. Other comparisons have been based upon arrest or
conviction data (Schlesinger and Meier 2002) for corruption offences.
Hybrid approaches, such as the PriceWaterhouseCoopers “Opacity Index”
(2001), incorporate into multi-component indices perceptual ratings, hard
economic and social data and indicators such as interest premiums paid
on sovereign debt by nations with transparency problems. The most so-
phisticated estimates draw upon a range of “hard” economic and institu-
tional indicators (Kaufmann, Kraay and Zoido-Lobatén 1999), in effect
treating corruption and the quality of governance as terms in elaborate
statistical models.

All of these approaches have their uses and merits: all have helped
put corruption back onto the international policy agenda and enhanced
the understanding of the causes and effects of corruption. Perceptual
scales in particular have helped put pressure upon governments and
societies to take action. But none of these approaches is appropriate
for an anti-corruption agency that needs credible evidence of the
effects of its reforms in specific cases. Perception data are just that—
estimates of how corrupt a society is thought to be—and are thus
open to influence and distortion from the full range of factors affecting
any human judgements. They may well be adversely affected by
successful anti-corruption action, at least during the early phases of
reform. Conviction or arrest data, properly deployed, can help people
understand how various societies and their legal institutions respond to
corruption, but they tell little about the “dark number” of cases that
never come to the attention of authorities. Thus, at one end of the
scale, it can be difficult to distinguish between societies with little
corruption and those with a lot of it but whose authorities ignore it;
and, at the other extreme, among societies with more corruption, it
can be difficult to distinguish between those with the best-organized
anti-corruption efforts and those where elite factions routinely use
corruption charges as political weapons against each other. Is a surge
in arrests good news, reflecting vigorous, successful investigation, or is
it bad news, signalling a rise in corruption? Statistical modelling,
whether of the hybrid type, incorporating perception data, or of the
hard-data variety, is the strongest in methodological terms. But it is
difficult for non-specialists to interpret and understand, and in many
cases, it yields not so much a clear-cut indication of corruption trends
as a more subtle account of how corruption fits into a complex
context. From an analytic standpoint that is a clear plus; however, an
anti-corruption agency seeking to demonstrate its effectiveness will
need other sorts of evidence.

PLAYING THE BALL, NOT THE MAN

The most useful approach to measurement for agencies seeking to
assess and demonstrate corruption trends is to track changes in
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aspects of governance that create incentives for corruption, or reveal
its effects or do both (Klitgaard, Maclean-Abaroa and Parris 2000,
chap. 4). Consider, for example, three such indicators: first, how long it
takes for some routine government action, such as providing a
passport, customs clearance or a licence; second, how much it costs
government to provide a common service, such as a school meal, or to
provide fuel for vehicles driving a certain number of miles; and third,
the percentage of the population believing bribes must be paid to get
officials in an agency to do their jobs. Where bribery or extortion are
common, officials would be expected to create delays and additional
“requirements”, inspections and paperwork in order to maximize their
income, while private clients would presumably be more tempted to pay
“speed money”. If officials and vendors engage in kickback schemes and
“skim” their budgets in the course of providing meals, those services
will cost more than they do in other jurisdictions or in the private
sector. Moreover, inflated prices will attract the attention of
unscrupulous bidders and officials, while driving the efficient vendor
elsewhere. Third, the expectation that one must pay for specific
services, or will be confronted with such demands (as distinct from
more general perceptions of how corrupt a given country, province or
city is overall), is both shaped by past experience with officialdom and
influences the likelihood of corrupt payments in future encounters.
These indicators reflect the impact of corruption (in these instances,
delays, material costs and loss of trust in officials) and identify
important incentives to engage in corruption or cover it up (official
foot-dragging to extract bribes or clients’ incentives to pay “speed
money”); the extra income to be had by colluding with corrupt officials;
and the popular expectation that bribes must be paid and (indirectly)
that officials who demand payments will get them.

Indicators such as these (and others suggested below) should be
gathered and published on a regular basis, with an emphasis on short-
and long-term trends. Where such statistics and their importance are
carefully and repeatedly explained, they can give political leaders, civil
society groups and citizens generally an easily understood set of
benchmarks about the quality of governance and likely trends in
corruption. These indicators could be merged into an aggregate “quality-
of-government index”, which could become a major focus for all groups
concerned with corruption and could offer opportunities for political and
administrative leaders to claim public credit for improvements—always a
major incentive for reform. Other uses are possible as well: trends in
various kinds of indicators can be compared with each other, to identify
short-term credibility problems. If, for example, bureaucratic delays are
falling, but the public thinks corruption is becoming more common, the
good news should be given more extensive publicity, while popular
perceptions should be studied in greater depth. If, as in the well-known
case of Bangalore's local government “report cards” (Paul 1995;
Klitgaard, Maclean-Abaroa and Parris 2000, pp. 61 and 110, the
gathering, publication and discussion of these indicators are made part
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of broader efforts to increase accountability and citizen participation in
government, the effectiveness of the assessments will be magnified.

At a basic level, this sort of monitoring is an administrative reform
and capacity-building project in its own right, one that allows an anti-
corruption agency and the political leadership that backs it to do
several things. Most of the methodological dilemmas and allegations of
bias involved in measuring corruption are avoided and assessments can
be based upon widely acceptable indicators that are not partisan or
ideological in nature. The emphasis is placed upon improvements in
governance and public services that people can understand and that
can be verified in everyday experience. The enhancements in data-
gathering and monitoring required to put together such indicators will,
by themselves, help make it more difficult to engage in and conceal
corruption. In addition, such an approach broadens the base of
responsibility both for the overall quality of governance and for the
specific anti-corruption agenda: agency heads can be held more clearly
accountable for the performance of their agencies and reform becomes
a broadly shared function rather than the job of the anti-corruption
agency itself. Such pressures will also affect elected officials, but in
ways that make the anti-corruption agency less vulnerable to allegations
of partisan or personal bias: the focus, after all, remains upon the
kinds of services that both political and bureaucratic officials are
pledged to provide, and for which they can take real political credit
when successful.

Unlike data on arrests and convictions, governance indicators make
it possible to distinguish the good news from the bad: if people are
getting basic services more quickly, reliably and with fewer official
hassles, if the costs of basic services are more clearly in line with
those in jurisdictions elsewhere or with private provision, or both, and if
people increasingly think that they will be treated fairly, instead of
being confronted with demands for bribes, those are unambiguously
good things. Better yet, such indicators can become credible in ways
that corruption statistics themselves are unlikely to be and perceptions
can be checked against other sorts of indicators with ease. Qutside
auditors should be used on a regular basis to verify data and to
prevent inflated statistical claims; comparisons with neighbouring
jurisdictions also aid in such quality control.

This strategy for assessing and comparing levels of corruption is
not without its drawbacks. |t assumes levels of leadership, institutional
capacity and accountability that will not exist in the worst cases and
that will be unevenly distributed through a government in many more.
Similarly, a relatively free press and civil society are as essential to
this strategy of assessment as they are to reform in general; where
they do not exist, there are fewer incentives to gather such indicators
and fewer ways to put them to effective use. These sorts of
assessments do not generate “corruption data” as such, nor do they
apportion, in any rigorous way, the credit or blame for trends among
the many possible political, administrative, economic and social
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influences on the quality of governance. The sorts of indices proposed in
the present article will never be a substitute for the careful, in-depth
analysis of actual corrupt processes and the settings within which they
take place, nor will they be sufficient by themselves to compel
fundamental reform. But they are not meant to be so; anti-corruption
agencies will still need to develop and maintain sophisticated policy and
analytical capabilities. (On the other hand, credible evidence of progress
towards improved governance can only help reform agencies attract the
people, political support and resources that they will need to deepen
their institutional capacities.) There are kinds of corruption that this
approach will not handle well: political or electoral corruption will need
their own indices, for example, and international or high-level “grand
corruption” will need to be analysed on a case-by-case basis. Still,
these are ways to demonstrate the value of reform efforts in credible
terms, to broaden the base of shared responsibility for reform and to
retain a focus on the kinds of costs and incentives that make
corruption such a significant and difficult problem to begin with.

So far, a case has been made for a particular strategy of
assessment and a few simple examples have been proposed. In the
section below, possible indicators and data sources are examined in
greater detail.

A RANGE OF INDICATORS

The costs of and incentives to engage in corrupt dealings can be assessed
in a variety of ways. Most of those proposed in the present section are
indirect measures of underlying problems, that is, they will not yield a
precise assessment of the monetary costs of corruption in a given juris-
diction in a given period, much less a precise count of instances of cor-
ruption. Moreover, like any measures, they involve error and, as they will
often be gathered from agencies with histories of corruption and be used
in anti-corruption efforts, there may be incentives to engage in distortion
or outright falsification of data. On the plus side, however, many of these
measures can be externally verified (an anti-corruption agency seeking to
measure delays can interview people who have applied for building permits,
for example, or submit licence applications of its own). Others may depend
upon independent surveys of households and businesses; while survey data
may also involve error, sound methodology should enable the scope of
corruption to be estimated. Thus, no one measure will give conclusive
evidence of the extent and trends of corruption, but carefully examining a
range of measures can yield a reliable assessment of a phenomenon that
is, after all, varied in form, embedded in its context and usually kept
secret.

The following table sets out some possible indicators and data
sources for various costs or incentives associated with corruption:
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Cost or incentive )
associated with corruption

Possible indicator

Source of data

Time, delay

Monetary costs

Preferential services
and enforcement

Distrust of political
and bureaucratic officials

Speed of routine processes
such as:
Obtaining a building permit
Payment of invoices

Obtaining a licence or passport

Routine street repairs

Number of steps involved
in processes:

Administrative handling of files

Inspections, negotiations

Autonomy/accountability of those
administering major steps

To government:

Cost of routine, comparable

services
Trends in agency staffing

To citizens, businesses:
Demands for major bribes

Cost of routine, comparable

services
Number, predictability
of inspections

Speed of delivery/performance

of services, inspections
Demands for/effectiveness
of “speed money”

Distribution of services, enforcement
among segments of jurisdiction

Speed of service delivery
to segments of jurisdiction

Service/enforcement requests
not drawing response

Expectations of demands
for payment

Expectations regarding effects
of payments

Expectations regarding speed,

fairness of agency functions

Expectations regarding possible

recourse

Agency records

“Test cases”
Household/user surveys
Business enterprise surveys

Past corruption cases

Agency records
“Test cases”

Household/user surveys
Business enterprise surveys

“Test cases”

Survey of public officials
Agency records
Household/user surveys
Business enterprise surveys
Household/user surveys
Business enterprise surveys

Public opinion surveys

Agency report cards

The table does not by any means list all the possible indicators or
types of agencies and services that might be included in governance as-
sessments, but it is meant to suggest that a relatively limited number of
data-gathering initiatives can shed light on many of the core incentives
and costs of administrative corruption, in addition to yielding results that
can be cross-checked against each other for reliability. Agency reporting is
a common theme across most of the table; in cases of intense corrup-
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tion, poor or deceptive record-keeping is a part of the problem to be
solved. But anti-corruption agencies must attack that sort of problem
sooner or later, and doing so as part of a continuing corruption-assess-
ment process creates strong incentives for agencies to upgrade their
record-keeping on a lasting basis. As noted above, it can also intensify
accountability pressures from elected officials, the press and the public
and can give effective agency managers an opportunity to claim credit for
both improved transparency and better service. “Test cases” allow an
anti-corruption agency to cross-check agency data in many instances:
working with private parties, the agency can submit and track applica-
tions, bids, reports of needed services and the like and develop its own
independent database on agency performance. Where corruption and mis-
management are particularly severe problems, test cases can be used as
a free-standing strategy, but in the long run they will work best as a
counterpart to efforts within government to improve such assessments
and make them public.

Past corruption cases are also a database in their own right. They
can be analysed to identify officials or parts of agencies where
Klitgaard’s (1988) well-known combination of monopoly, discretion and
weak accountability encourage or protect corruption. It may be, for
example, that officials in charge of some of the key administrative
steps in a process have each set themselves up as “gatekeepers”
capable of holding up cases until bribes are paid or, worse yet, are
working together in coordinated corruption schemes (Shleifer and Vishny
1993; Johnston 1998). Even where such cases have resulted in the
punishment or dismissal of officials, the opportunities or incentives to
corruption may remain substantial in strategic parts of an agency. At
the very least, those parts of agencies and processes will bear
particularly close monitoring as part of the corruption assessment
process; more important, they should also be dismantled, merged or
subjected to enhanced accountability requirements as part of an
overhaul of the basic administrative process itself. Many such
bottlenecks may have been contrived with the sole purpose of
extracting payments; doing away with them will do little to harm the
administrative function in question and may do much to enhance it,
producing improvements that can be verified using other measures
suggested above.

Finally, major emphasis should be placed upon repeated surveys and
continuing “report card” projects, through which the public and
businesses can be involved in the corruption assessment process. Such
surveys must be carefully devised, however, to justify their expense and
to put their results into a useful perspective. For example, the survey
of public officials should enhance understanding of institution-specific
determinants of corruption (bribery, nepotism, political interference,
embezzlement etc.), discretionality or informality, performance and
governance. The results from the survey inform the policy dialogue on
the links between governance and poverty alleviation, social sector
outcomes and political or cultural values and differences. The business
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enterprise survey examines the business environment, with special
emphasis on the effects of public sector governance and corruption on
private sector development. The situation of the firm as a user of
public services, a client for licences and permits and the target of
regulations is examined in this survey. The household/user survey
examines the citizens’ experiences with and perceptions of corruption in
the public and private sectors. Citizens are surveyed as users of public
services, clients for licences and permits and the targets of
regulations. Special attention is devoted to social services such as
health care or education.

The targets of these surveys, like the focus of the other indicators,
are corruption costs and incentives, and they emphasize past
experiences and present expectations, rather than more general
perceptions of greater or lesser levels of corruption. Have people and
firms had to pay bribes or deal with corrupt demands? Do police come
when called and are street repairs actually carried out? How much time
has it taken to obtain services, at what cost, and with how many
bureaucratic encounters (forms to complete, additional “requirements”
and inspections, time spent in negotiations)? How likely do people think
it is that a police officer, customs agent, housing bureaucrat, doctor
or inspector would ask for a bribe now? Can people like oneself or
businesses like one's own count on fair treatment from specific
agencies and officials? And perhaps most important, how do people
respond to corruption: by complaining or filing a report, by avoiding the
agency or the activity in question, by using corrupt influence of their
own, or just by paying up (Alam 1995)? Not only do such data offer
important information and cross-checks against other indicators, but
the very process of gathering and publishing them sends important
signals to citizens and civil society groups that anti-corruption agencies
take them and their experiences seriously.

Once in hand, these indicators may be aggregated into a
“governance index”, indicating overall baselines and trends in the quality
of governance and the progress of reform efforts. Such indices will help
anti-corruption agencies demonstrate their effectiveness, both to the
officials whose political and budgetary support are critical and to the
press, public and civil society. Over time, they can help change public
expectations and, with them, some of the incentives and restraints
affecting officials: citizens who no longer see corruption as inevitable
and intractable may be more resistant to paying bribes or putting up
with administrative harassment and more willing to report new cases.
Any reform agency will have to pay careful attention to public opinion;
all must avoid the temptation to let that aspect of their work become
superficial and self-serving. The well-known case of the Independent
Commission against Corruption of the Hong Kong Special Administrative
Region of China has shown how important long-term public education
efforts can be, particularly when backed up by credible evidence that
corruption can be controlled and that citizen reports are taken
seriously.
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CONCLUSION

The corruption assessment approaches suggested above will be effective
only if they are integrated into broad-based and sustained law enforce-
ment, training and public education efforts. While they are an important
way to gauge the progress of and to build public and official backing for
those core strategies, they are no substitute for them. Moreover, some
kinds of corruption will not fit as well as others into the approaches
suggested above: political and electoral corruption (in the financing of
campaigns, in dealings between parties and voters and on election day),
high-level “grand corruption” and many forms of international corruption
will be much more difficult to assess. It must also be remembered that
gathering and disseminating such indicators will be much more difficult
where corruption is entrenched and enjoys top-level protection (or where it
is linked to violencel and where the press and civil society are weak or
intimidated. Even in the best of settings, surveys will be expensive and
agencies may be reluctant to gather and report data, the targets of
investigations and officials whose indicators have not improved will cry foul
and the process of winning credibility for anti-corruption efforts and infor-
mation will be a slow one.

Still, a focus on the quality of governance, rather than upon
attempts to measure corruption itself, is a way to avoid a variety of
methodological problems that anti-corruption agencies by themselves will
never be able to solve. It is a way to broaden the base of responsibility
for reform, to intensify pressures for accountability (and opportunities
to claim credit for success), to make clearer the full scale of costs
flowing from corrupt dealings and to involve citizens in the process of
controlling corruption and demanding good government. It does not
treat corruption as an isolated problem to be dealt with by a
specialized agency, but rather as a problem deeply rooted in complex
political, administrative and social contexts, sustained and protected by
lasting and sizeable incentives instead of growing out of human fallibility
alone. Perhaps most important, the approach proposed above
emphasizes the reasons why corruption is worth worrying about in the
first place and can help to dispel the feeling that nothing can be done
about it.
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| CAN AID AGENCIES REALLY HELP COMBAT
CORRUPTIONT?*

By BRIAN COOKSEY'

ABSTRACT

Aid agencies help combat corruption in countries with support for “good
governance” (referring to elements such as pluralism, judicial reform and
anti-corruption agencies); the market economy (demonstrated by practices
such as privatization, liberalization and deregulation) and civil society
(including civil society organizations, non-governmental organizations and
the medial. Corruption is viewed as a process of individual “rent-seeking”
that can be reduced, even eliminated, by changing incentive structures,
including better salaries for officials, enhanced public access to informa-
tion and more competition for markets and customers. Political corrup-
tion, in which public resources are diverted for purposes of patronage and
cronyism rather than for personal accumulation, is not a phenomenon aid
agencies can address directly without getting embroiled in local politics.
Yet if the political dimension of corruption is not addressed, it is difficult
to see how the implementation of largely technical solutions to corruption
can have a lasting impact. The present article focuses on the nature of
corruption facing the aid industry, current steps by aid agencies to deal
with corruption and preconditions for a systematic approach to address-
ing the question of corruption in aid. The main focus is sub-Saharan
Africa.

DEFINING CORRUPTION IN AID

There are three possible forms of corruption® in aid: unilateral misuse of
funds on the part of the donor; misuse of funds on the part of the

*The present article is an updated version of chapter 8 of Andrew Mullei, ed (2000), The
Link between Corruption and Property: Lessons from Kenya Case Studies, International Centre for
Economic Growth, Nairobi. A much longer version is in Cooksey (1999b). “Do aid agencies have
a comparative advantage in fighting corruption in Africa.” paper presented at the Ninth Inter-
national Anti-corruption Conference, Durban, South Africa, 10-15 October.

'Brian Cooksey is a development consultant based in Dar es Salaam and a member of the
Board of Directors of the chapter of Transparency International on the United Republic of
Tanzania.

2Corruption for the purposes of the present article is defined as the misuse of public
position for personal and/or political gain.
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recipient; and collusion between the two sides. Of those three, the second
is the most common. In general, bilateral agencies harbour the least
internal corruption. As a rule of thumb, the extent of corruption in donor
country politics and the quality of public accountability in national life
determine the degree of corruption in bilateral aid. Some donor countries
have a unique profile in this context: official financial and political support
has helped promote national commercial interest, rather than addressing
the needs of recipient countries.?®

Lack of transparency and accountability, in particular in the
multilateral agencies, the European Union and the United Nations system,
present particular obstacles to efforts at corruption control. Over the
years, a number of United Nations entities have suffered from cronyism
and corruption.* Corruption and cronyism in the European Commission,
climaxing in the resignation of the entire Commission, demonstrate how
agencies may find it difficult to practise what they preach in their develop-
ment ideology, namely, good governance, transparency and integrity.

After a devastating report on its lending performance in over 1,500
projects worth 28 billion United States dollars, the Abidjan-based African
Development Bank was substantially restructured and its board of direc-
tors replaced (Knox 1994).5

Aid for emergency relief and humanitarian purposes is particularly
vulnerable to corruption. Food aid, too, is open to systematic abuse by
officials and the private sector. Given present trends in the incidence of
civil disorder and natural catastrophes in Africa, it is likely that such
forms of aid will increase in importance in years to come.

CORRUPTION AMONG AID RECIPIENTS®

The most common form of corruption with respect to aid is the unilateral
misuse of funds by recipients, ranging from widespread petty corruption to
grand corruption and looting. As with donors, corruption among aid recipi-
ents reflects the degree of transparency and accountability in public
affairs. Aid lends itself to the politics of patronage. Patronage, a common
feature of politics in Africa, does not necessarily imply corruption. In
practice, however, the dividing line is not easily identified. For example, a

SFor an analysis of the case of France and “la Francophonie”, see Bayart, Ellis and Hibon
(1999); for an analysis of the case of Italy in the 1980s, see Lancaster (138399).

4*Corruption in the United Nations is considered widespread and many of its agencies are,
if anything, less open to scrutiny than the [World] Bank” (George and Sabelli (1994, p. 122)).

5“The hardest task will be to instil a new culture, which will include fundamental changes
in [...1 govenance” (Knox 1994, p. 34). The African Development Fund of the African Development
Bank gives soft loans to the poorest countries of Africa. From 1990 to 1996, the African
Development Fund accounted for 8 per cent of all multilateral loans to Africa. The quality of
lending was considered extremely poor (Knox cited in Cooksey (1999b)).

8Chabal and Daloz (1999) describe how patronage relations have influenced the manner in
which aid has been used, and misused, in Africa. Bayart and others (1999) ask to what extent
the countries of Africa have been effectively criminalized, rather than simply corrupted, but the
role of foreign aid (if any) in the criminalization process is not explored.
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senior government official may use influence to have his or her home
district chosen as a pilot for a project to co-finance a local education
development fund. Such an exercise may be used to strengthen relations
with local elites, including politicians, bureaucrats and businessmen, as
well as to impress the local population. There may or may not be a con-
certed effort subsequently to misuse project funds or opportunities. The
important point is that aid, in the form of project loans in particular,
creates many opportunities for patronage, including project location, hiring
project staff, training opportunities, procurement and purchases, and
consultancy. In the process, covenants and conditions for loans may be
systematically ignored or flaunted.

Furthermore, corruption and patronage should be distinguished from
bureaucratic waste, which characterizes much project and other aid.
Bureaucratic waste is the use of aid resources for legal but unnecessary
or non-productive purposes. For example, projects often involve vehicles
and civil works, computers and other office equipment and a battery of
training activities, study tours, and workshops or seminars of dubious
utility. Technical assistance and consultancy inputs—both of which make up
large components of aid—often fall into the latter category. Though ana-
lytically distinct, corruption, patronage and bureaucratic waste are usually
found together, feeding off and reinforcing one another in a systematic
fashion. Patronage, corruption and waste slow down and distort project
implementation and help explain the poor performance of most loan-
financed projects in countries in Africa (Cooksey 1998b, appendix 1).

The extent of official misuse of aid is not easily assessed since those
managing the process are generally protected from public scrutiny. The
phenomenal amount of unexplained and irregular government expenditure
reported by auditors general of countries in eastern Africa both recurrent
and capital budgets, gives an impression of the extent of the problem
(Chabal and Daloz 1999, chap. 8). Even where aid money is not directly
misappropriated, the conceptual “fungibility” of aid means that any misuse
of government revenue implicates aid in proportion to aid’s overall contri-
bution to government revenues. Since aid accounts for about 90 per cent
of public investment and 30 per cent of recurrent expenditure in a typical
country in sub-Saharan Africa, the implications of the misuse of govern-
ment spending on aid are substantial.

Most vulnerable to local corruption are loans from the international
finance institutions and regional development banks for projects imple-
mented by Governments and sectoral ministries. That is the most crucial
area for assessing the impact of corruption in aid, since the international
finance institutions account for a growing proportion of total aid flows—
and external debt—to Africa. Projects funded by the World Bank are fre-
quently put in place through project implementation units based in central
ministries. Such units are staffed by officials who may have to demon-
strate allegiance to their hierarchical and political superiors. At the imple-
mentation phase, the imperatives of corruption, patronage and bureau-
cratic waste can easily take over from the formal project objectives,
design and management in determining project outcomes.
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Beneficiaries from corruption in aid-funded projects include the private
contractors and procurement agents, both local and expatriate, who are
awarded contracts through suspect tendering arrangements. Contacts
from within the system provide intelligence on opportunities. The best-
placed businesses are politically well connected and may help fund the
ruling party’'s electoral coffers from income from aid-related contracts. In
that way, aid money helps keep ruling the elite in power.” Donor-funded
projects, for example, loans to youth groups or women for income
generation activities, are routinely manipulated by incumbent or aspiring
politicians.®

Corruption is found throughout the project cycle. Corruption may be
involved in selecting the consultants who appraise, implement, evaluate or
review a project and may allow projects to be used for illicit activities
during implementation. Procurement contracts may be awarded to rela-
tives and cronies, and project funds earmarked for particular purposes
may be directed elsewhere.

The most pernicious form of corruption in aid concerns loans for
essentially bogus projects involving collusion between agency and govern-
ment officials. Agriculture, livestock and irrigation are favourite targets for
such projects, though multisectoral projects are also found. That form of
corruption takes place in projects that are typically located in remote
regions, where the ostensible target group of beneficiaries is unlikely to
complain that no benefits are forthcoming. Such projects are by definition
impervious to public scrutiny.

Overfunding can encourage corruption by providing more aid than
governments can effectively absorb. Sectoral overfunding may reflect a
donor tendency to jump into “flavour-of-the-month” activities without
considering their combined or aggregate impact. Recent examples include
democratization and governance, including anti-corruption initiatives, small-
scale credit and support for non-governmental organizations. Competing
for relatively small markets forces donors to ignore warning signs of lack
of capacity, quality or integrity among recipients.®

Joseph Warioba, Chairman of the 1996 Presidential Commission of
Enquiry against Corruption of the United Republic of Tanzania, makes a
strong case for tracing the source of corruption in aid to the aid agencies
themselves (Warioba 1998). Warioba argues that aid to some countries
“from bilateral donors and IFls consists of very large amounts of money
and the sum that disappears through corruption is also very large”.
Warioba singles out aid for infrastructure projects and tied aid, giving the
example of a road project funded by a bilateral donor in which the con-
tractor had the support of the local development mission, despite its poor

’Competitive politics, by reducing the job security of incumbent politicians, has arguably
increased the vulnerability of aid to such corruption in recent years.

8Since such projects often contain a participatory component, some of the costs involved
are borne by the intended beneficiaries.

®Despite growing support for the private sector and civil society organizations, central
government is still the major beneficiary of overfunding.
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performance. The pervasiveness of aid means that any corruption related
to implementing particular government policies usually involves aid money.
Warioba relates examples of corruption in the privatization process and in
contracting a dubious foreign firm to collect debts from a defunct govern-
ment bank. The debts collected were less than the fees received.

THE AID INDUSTRY’S RESPONSE
TO THE CORRUPTION CHALLENGE

Having identified corruption, albeit belatedly, as a basic constraint on
economic growth and social development, the aid industry has proceeded
to sponsor a wide range of activities promoting improved state and pri-
vate sector governance. Most Governments of countries in Africa are
implementing donor-funded governance programmes covering anti-corrup-
tion, democratization, rule of law and support for civil society, including
non-governmental organizations. Economic reforms are intended to level
the economic playing field, eliminate unnecessary regulation and encourage
investment and growth.

In addition, despite the recent rhetoric of partnership, all major do-
nors still attach formal conditionalities to their aid, including respect for
human rights, anti-corruption measures, gender equality, protection of the
environment, democratization and liberalization. Such conditionalities are
intended to send the message to governments receiving aid that they
need to change their ways in order to qualify for further development
assistance.'® Conditionalities have rarely been effective in forcing compli-
ance to structural adjustment policies (Panday 2000). Leaders of some
countries in Africa have been known to swallow their pride, take the aid
and proceed more or less as usual, lacking either the will or the capacity
(or both) to implement agreed policies. Chabal and Daloz (1999) suggest
that “donors ... seem on the whole to have accepted a degree of non-
compliance with the stated aims of aid and a level of failure of targeted
aid projects which beggar belief. ... African ruling elites were able to use
foreign aid primarily as an additional source of clientelistic revenue.”

The “disbursement culture” of the “[World]l Bank makes it difficult to
place anti-corruption concerns into the mainstream in projects funded by
the World Bank. External audits routinely fail to pick up or follow up evi-
dence of corruption. One report on Uganda found that “[World] Bank
employees have complained that projects are indifferently audited, or, even
where audits reveal diversions, that there are no substantial conse-
guences for diversion because the internal institutional incentives of the
Bank spur lending.” (Thomas and Barkan 1998, p. 27)."" Project supervi-

®Wolfensohn (1899) warns Governments in developing countries that they will jeopardize
their foreign assistance and investment by condoning corruption.

"Uganda is one of the few countries where corruption in projects funded by the World Bank
has been both publicized and acted upon locally in the absence of external pressure.
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sory functions of the World Bank are often inadequate to reveal or follow
up effectively on instances of corruption, for example, in procurement.'?

To be fair, the World Bank and other donors are often actively involved
in challenging acts of bad governance, including corruption, among aid
recipients. In extreme circumstances, aid donors may cancel projects or
entire programmes for the same reasons. Though aid recipients obviously
resent interference in local politics, donors are sometimes the principal
source of critical opposition to instances of grand corruption.’® At the
same time, donors are often reluctant to “blow the whistle” on corrup-
tion, even where it undermines their own programmes. Some donors may
deny well-founded reports of major misuse of resources in activities that
they fund, even when they are not directly implicated in any wrong-doing.

Since the International Monetary Fund does not lend money for
projects, its concern with the impact of corruption on its lending pro-
grammes remains at a more general level. After much criticism of its
willingness to fund corrupt regimes in the past, there are signs that the
International Monetary Fund, like the World Bank, is beginning to take
corruption more seriously. Kenya, where an Enhanced Structural Adjust-
ment Facility loan was suspended in 1997, is a case in point.'*

Whether combating corruption should be used by aid agencies as a
conditionality is a complex issue, further complicated by current initiatives,
known as the Heavily Indebted Poor Countries Debt Initiatives, that link
debt relief to transparent and externally monitored poverty reduction
programmes by the beneficiaries of debt relief. For the moment, the
actual amounts of relief forthcoming under such a debt initiative are so
small that they hardly constitute a major material incentive to relief-
seeking governments (Mutume 2001, p. 26). The issue of writing off
“odious debts” resulting from previous badly designed and implemented
projects has been peripheral to the debt initiative debate, which has
focused on the past failures of the borrowers, not the lenders.

Furthermore, aid agencies have started to improve their own prac-
tices, including better staff supervision and stricter rules and penalties. In
the late 1990s, the World Bank began to publish the names of procure-
ment companies and contractors involved in malpractice, banning them
from further bidding on projects financed by the World Bank. Enhanced
internal controls have also unearthed maverick staff. According to Singh
(1998, p. 8), “it is generally accepted that [such measuresl are beginning
to have a significant deterrent effect in curbing corruption in [...]1 opera-
tions” financed by the World Bank."

"2According to Singh (19388, p. 5), World Bank audits of procurement tend to focus exces-
sively on processes: much more needs to be done on the quality of the physical work undertaken,
by independent consultants where the World Bank lacks the technical staff required. This could
have a large immediate impact on reducing the losses of corrupt and fraudulent practices.

'8As a result of aid dependency, donors feel they have a responsibility to oppose instances
of grand corruption unless, of course, they are involved themselves.

"“However, many including bilateral donors, find the International Monetary Fund’s subse-
guent keenness to recommence lending to Kenya too hasty (Githongo 2000).

5This seems optimistic.
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In many cases, anti-corruption exercises have led to mistrust, low
morale among staff, the possibility of the development of other forms of
corruption, unnecessary bureaucracy and new avoidance mechanisms.
Anechiarico (1999) describes how anti-corruption initiatives have failed in
public administration in the United States of America.'®

The zero tolerance option adopted by the World Bank has had all those
predictable effects. Competitive bidding has been used for contracts worth
just a few thousand dollars. Donors introduce procedures in order to remove
the least suspicion of malpractice, succeeding in slowing down project imple-
mentation and frustrating the honest actors along with the rest. Existing
onerous bureaucratic procedures become even more onerous. The costs
involved in appearing squeaky clean are not counted, since aid is not organ-
ized around principles of efficiency or competition. Both aid workers and
recipients resent the assumption that they are guilty until proven innocent.

The “islands of integrity” approach championed by the Global Coalition
for Africa and Transparency International, which aims to clean up on pro-
curement and tendering in major projects, addresses a very real and
urgent issue. That worthwhile initiative'’” must be linked to a more general
view of aid-related corruption along the lines described in the present
article. That would allow the inclusion of projects and non-project loans
where international procurement is not a central feature.

SOME OPTIONS FOR TRACKING CORRUPTION IN AID

Before anything can be done to address corruption in aid, the problem
needs to be fully defined. For that to happen, corruption must be concep-
tualized in systemic rather than individualistic terms. It is also important
to try to delineate the relationship between corruption as a factor under-
mining aid and other factors working in the same direction. In practice,
the proposition is problematic since so many factors are involved.

For both aid agencies and recipients, addressing corruption in aid
requires evidence of the nature and scope of the problem, a broad com-
mitment to solve it and a strategy to address it. Aid agencies need to
realize that their own long-term legitimacy and (perhaps) survival require a
radical revision in their mode of operation. That means exposing their own
integrity systems to the same rigours of transparency and accountability
as are expected from their development partners.

To help mainstream anti-corruption initiatives, moral leadership should
be sought from within the donor community,’® the major foundations and

'6Zero tolerance is the approach of the Government of the United States to drug trafficking.
Yet half the corruption cases brought against police officers between 1993 and 1997 were drug-
related. Escalating public spending over 20 years coincides with a significant improvement in the
quality and fall in the price of drugs (Drug Policy Alliance 2000).

17*|slands of Integrity” or no bribery pledges are not viewed favourably by many World Bank
procurement experts.

'8The Norwegian Agency for Development Cooperation (known as NORAD) has taken such a

lead, with support from a number of bilateral agencies. The real problem, however, lies with the
multilaterals.
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non-governmental organizations that focus on development issues, the
research and consultancy industries, the private sector, associations of
aid workers and political parties.

Compiling an annual donor corruption index to complement the corrup-
tion perception index and bribery perception index as developed by Trans-
parency International would be a promising measure (Fjeldstad 1999). The
corruption perception index has had a dramatic impact on public discus-
sions of corruption. The criticism that it is unfair in concentrating on the
bribe-takers has now been addressed by ranking bribe-givers. In the same
way, an aid corruption index would rank both recipient countries and agen-
cies on their propensity to corruption. The question that remains, how-
ever, is who would compile such an index and defend its findings.

The pressures on academic and research organizations to earn their
keep from contractual work allows donors to define research and consul-
tancy priorities in ways that primarily serve their own interests. Academ-
ics from countries in Africa suffer from the same constraints.'® Establish-
ing a standing committee in the Development Assistance Committee of
the Organisation for Economic Cooperation and Development to monitor
corruption in aid, for example, would be a useful measure. The committee
would refer grievous cases of corruption in aid agencies to international
legal process and adjudication, with appropriate sanctions.

There is often opposition from Governments of countries in Africa to
attempts to raise the issue of corruption in aid, including aid-funded
projects. Outside South Africa, the number of non-governmental organiza-
tions from Africa and grass-roots community-based organizations with the
capacity to take up the issue of aid transparency is limited. The national
chapters of Transparency International could take up the issue of corrup-
tion in aid should they be convinced that the issue merits their attention.
The difficulty is that Transparency International chapters rely on donors for
their core funding and other activities; thus, there might be reluctance to
bite the hand that feeds them.

The preventive measures that may be of value are:

a All proposed aid projects above a certain value, and all pro-
grammes, should be the subject of public discussion, including
wide review by parliament, the business community and civil
society organizations of all kinds;

a Public expenditure reviews should include greater disclosure of
aid inputs and the rationale for public investment choices;

a Regular publication of details of donor-funded projects and public
access to data on aid and debt.

"SFailure to raise the corruption issue weakens otherwise authoritative writing on aid to
Africa. For example, van de Walle and Johnston (1996, p. 76) devote one sentence to corruption
whereas Riley (1998), writing on the political economy of anti-corruption stategies in Africa,
including reference to the World Bank, fails to consider aid as a potential incentive to corruption.
In a major study of aid to Africa, Lancaster (1999) devotes only three pages to corruption in
Governments of countries in Africa, but discusses how aid from Italy to countries in Africa in
the 1980s was undermined by corruption.
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Research on corruption in aid can be included in integrity system and
service delivery surveys. Such surveys document public opinion and the
experience of corruption, including the impact of the latter on the availabil-
ity, cost and quality of public services. Such surveys are already part of
the battery of public service reform tools aimed at improving the perform-
ance of central and local governments. National integrity system research
could include the issue of corruption in aid and constitute a possible
source of the above-mentioned donor corruption index.

From the public’'s perspective, civil society and the private sector
need to be involved in carrying out the surveys, whereas governments and
donors see them as part of civil service reform, and therefore under
government control. Surveys that investigate service quality and the role
of aid, but are controlled by central or local government, are unlikely to be
carried out objectively, since the real picture would predictably show up
the poor performance of both governments and donors. It is also unlikely
that donors would get away with funding independent and potentially
shocking research for very long. Finding credible local researchers prepared
to risk the consequences of being involved in such activities is problem-
atic, for the reasons discussed above. The involvement of outside re-
searchers and consultants could lead to the research being branded as a
foreign plot designed to discredit the government.

For some time, the World Bank has been sponsoring workshops on
investigative journalism®® national integrity and other anti-corruption activi-
ties. A round of workshops on investigative journalism could be run on the
theme of corruption in aid. Corruption in aid should figure in integrity
workshops. There would be major risks to investigative journalists, editors
and newspaper editors. “Whistle-blowers” also risk their lives if they start
telling the truth about certain types of aid.

The following measures may be effective:

d Establishment of parliamentary committees empowered to review
aid performance with powers to question senior officials on aid-
funded projects and programmes (sessions should be held in
publicl;

d Unannounced value for money audits of any loan-funded project
by an official auditor or consultants;

a Systematic assessments of the impact on the environment, the
economy and poverty levels of aid programmes and projects in
all sectors.

The last two measures are information-empowerment measures, giving
all stakeholders the means to take an intelligent position on the impact
of aid.

20Critics claim the constraints on investigative journalism in Africa—low salaries, threats
to journalists and editors from repressive governments, self-censorship by media owners—
undermine the usefulness of such training.
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CONCLUSION

The mechanisms for identifying and dealing with corruption in aid-recipient
relations are not difficult to identify. What appears to be currently lacking is
the will to assimilate the lessons of the past in order to introduce reforms
on the part of donors. That poses particular challenges for the international
financial institutions. Given the unique position of the World Bank in defining
the terms of the development debate, including corruption, it is worth
asking whether a more fundamental critique of corruption can be invoked in
the interest of good sense and in the search for practical solutions.?'

The aid industry, led by the World Bank, tends to define corruption
found in some countries in Africa as a local issue that can be addressed
by supporting diverse initiatives of a largely technical nature. It is also
assumed that corruption is a largely individual process of rent-seeking
that can be addressed by changing incentive structures, including wages,
accountability and competition.

Thus, if corruption were to be viewed as a systemic political phenom-
enon, derived from complex patronage structures, aid agencies would have
to ask who their local anti-corruption allies might be in any given context.
It is not enough for a head of state to adopt a formally anti-corruption
stance: that may be done just to placate donors. If aid agencies and their
local partners have diametrically different definitions of the situation, it is
difficult to see how the implementation of largely technical solutions to
corruption can have a lasting impact.

It is a common, though unjustified, criticism of aid to countries in Africa
that it has had no impact despite large transfers over a protracted period.
The impact of aid has grown in direct proportion to the rise of aid depend-
ency. Corruption as rent-seeking and political patronage have been major
contributors to personal accumulation among ruling elites and political
strategies to protect or advance their collective interests. The story of the
major role played by aid in those two processes has yet to be written.

Finally, as to whether aid agencies really contribute to the fight
against corruption (the gquestion posed in the title of the present articlel,
the short answer is no. Some agencies lack transparency and accountabil-
ity in their own operations. Their anti-corruption policies should be judged
accordingly. Furthermore, the degree of tolerance among some agencies
for the misuse of donor funds by recipient governments is unacceptable. It
is easy to conclude that the donors’ propensity to overlook corruption is
directly proportionate to their need to lend or grant money. In that sense,
there is a virtual conspiracy of silence between aid givers and takers that
defines the aid relationship. Ending such a conspiracy would be a precondi-
tion for aid agencies to develop a comparative advantage in confronting
corruption.

2"The omens are not good. For example, the Wapenhams Report (1992) led the World Bank
to assert that “only sound, on-the-ground results—the development impact of projects—are true
measures of the Bank’s contribution to sustainable development”, quoted by George and Sabelli
(1994, pp. 225-226). Consequently, the World Bank initiated a process for assessing the impact
of social sector loans, covering only 13 per cent of World Bank lending.
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| STRENGTHENING JUDICIAL INTEGRITY AND CAPACITY
THROUGH AN INTEGRATED APPROACH

By PETTER LANGSETH'

ABSTRACT

A lack of integrity or even active corruption within criminal justice institu-
tions mandated to enforce and safeguard the rule of law is particularly
alarming and destructive to society. It is a troubling fact that in many
countries it is precisely those institutions that are perceived as corrupt.?
This sort of corruption has severe social effects and directly undermines
the legitimacy of the state and democracy itself.

The present article presents:

(a) The recommendations of the Judicial Group on Strengthening
Judicial Integrity on how to apply the integrated approach to strengthen
judicial integrity and capacity;

(b) A country example showing how this integrated approach can be
applied to strengthen judicial integrity in courts in Nigeria;

(c] The findings from a survey of 33 chief judges in Nigeria on
challenges facing their judiciary and the measurable performance indica-
tors they identified to monitor their progress;

(d) The lessons learned so far in applying the integrated approach in
a number of pilot countries.

INTRODUCTION

Perhaps the most significant achievement in governance during the 1990s
has been the shattering of a taboo that shrouded corruption, in particular
corruption in the judiciary, from discussion, especially in diplomatic circles

and intergovernmental institutions. The topic is now out in the open and a
potentially powerful coalition has emerged: interest groups that have never
collaborated previously in preventing corruption now recognize that Govern-
ments alone cannot hope to contain corruption (Pope 2000).

'Programme Manager, Global Programme against Corruption.

2World Bank surveys conducted in Bolivia, Nicaragua, Uganda, Ukraine and the United
Republic of Tanzania revealed that, in dealings with the criminal justice system, 50 per cent of
people had faced corruption in the courts and up to 60 per cent had faced corruption dealing
with the police.
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There is increasing consensus that the elimination of corruption is not
merely desirable as an element of sustainable development strategies, but
that it is actually a necessary condition for promoting and achieving the
international ideals of free markets, democracy, the rule of law and broad
prosperity. Its elimination requires measures to combat corruption and
promote integrity not only in the legislative, executive and judiciary, but
also in the private sector.

Corruption distorts economic decision-making, deters investment,
undermines competitiveness and ultimately weakens economic growth. It
also erodes critical functions with respect to the development of public
policy, the democratic selection of Governments and policies, the delivery
of effective public services and the development and application of rule-of-
law structures.

There is evidence that the social, legal, political and economic aspects
of development are linked and that corruption in any one sector therefore
impedes development in all of them.

Where corruption is tacitly accepted as a means of doing business,
efforts to improve legal and regulatory frameworks and to establish integ-
rity across public and private sector functions are unlikely to succeed.
Moreover, where public and private sector structures such as the rule of
law and transparency of proceedings fail to protect and treat fairly the
various stakeholders, corruption may flourish.

The support and participation of an active, but independent, civil society
must be attained. Governments must allow new safeguards and controls to
be established. Such safeguards and controls include the following:

a Effective rule-of-law structures, including a professional, unbiased
and independent judiciary;

a Broader, easier and more timely public access to information;

a A legislature which formulates policy and creates laws in the
public interest and which provides a suitable role model for
other institutions;

a A strong civil society empowered by free, clean and independent
mass media;

a Increased checks and balances.

KEY EMERGING PRINCIPLES FOR DEALING WITH CORRUPTION

In a broader sense, efforts to combat corruption have also led to a better
understanding of the nature of corruption as a social and economic phe-
nomenon.

The key principles which seem to be emerging include the following:

a Economic growth alone is not enough to reduce poverty; a
broader, integrated and holistic strategy for change, of which
anti-corruption efforts are only one part, is needed;
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Q

Curbing systemic corruption is a challenge that will require
stronger measures, more resources and a longer time frame
than most politicians and other persons fighting corruption will
admit or can afford;

Where personal risks, uncertainties and punishments are mini-
mal, deterrence is lacking and corruption tends to increase;

Corruption tends to concentrate wealth, increase gaps between
wealthy and impoverished population groups and provide the
wealthy with illicit means to protect their positions and inter-
ests; this, in turn, can contribute to social conditions that
foster other forms of crime, social and political instability, and,
in extreme cases, terrorism and other major problems;

Raising public awareness is an element of most anti-corruption
strategies, but it must be accompanied by other measures
which address, and are seen to address, corruption; without
such other measures, the increased awareness can lead to
widespread cynicism and the loss of hope that corruption can be
beaten; in some cases, this may actually contribute to further
increases in corruption;

Without proper vigilance and effective countermeasures, corrup-
tion can occur anywhere: recent corruption cases exposed in
the World Bank, the United Nations and other multilateral and
bilateral organizations have shown that any society or organiza-
tion is susceptible, even where there are well-laid checks and
balances;

Those systems which have excessive individual discretion, discre-
tion-structuring rules that are overly complex or that lack
structures that effectively monitor the exercise of discretion
and hold decision makers accountable tend to be more suscepti-
ble to corruption than those which do not;

Systems in which individual offices, departments or agencies
operate in isolation from one another tend to be more suscepti-
ble to corruption; one reason for this is that, in systems in
which individual elements operate in a coordinated fashion and in
regular communication with one another, each individual unit
tends to monitor the activities of the other units and individuals
with which it deals;

Those systems whose operations are transparent are less
susceptible to corruption than those which operate in secrecy;
the transparency created by such elements as access to infor-
mation policies and the activities of a healthy independent mass
media is a powerful instrument for identifying and exposing
corruption and holding those responsible legally and politically
accountable, as well as for educating the public and instilling
high expectations of integrity;
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a Public trust in government, anti-corruption agencies and anti-
corruption policies and measures is key when a country invites
the public to take an active role in monitoring the performance
of its Government.?

REQUIREMENTS FOR ANTI-CORRUPTION STRATEGIES

Lessons learned from countries where anti-corruption programmes have
been pilot-tested suggest that the key to reducing poverty is an approach
to development that addresses quality growth, environmental issues,
education, health and good public sector governance. The element of gov-
ernance includes, if not low levels of corruption, then the willingness to
develop and apply effective anti-corruption strategies. It has been argued
that development strategies must be inclusive, comprehensive, integrated,
evidence-based, non-partisan, transparent and impact-oriented (Langseth
2000) and the same is true for anti-corruption strategies at the national
level and for narrower areas such as the criminal justice system or even
the judiciary. The key elements of an integrated approach are given below.

Inclusion of stakeholders

Including as broad a range of participants or stakeholders as possible
raises the expectations of all those involved and increases the likelihood of
successful reform. This is true not only for senior officials, politicians and
other policy makers, but also for the general public. Bringing victims of
corruption into the development and monitoring of anti-corruption strategy
empowers them by providing them with a voice and reinforcing the value of
their opinions. It also demonstrates that they will have an effect on policy-
making and gives a greater sense of “ownership” of the policies that are
developed. In societies where corruption is endemic, it is those individuals
who are most often affected by corruption who are most likely to be in a
position to take action against it, both in their everyday lives and by
supporting political movements against it.4

The establishment of strategic partnerships has also proved to be
valuable, both in bringing key stakeholders into the process and developing
direct relationships where they will be most effective against specific
forms of corruption or in implementing specific strategy elements.

3For example, according to a 1993 community opinion survey, 99 per cent of the population
in the Hong Kong Special Administrative Region (SAR) of China said that they supported the
Independent Commission against Corruption, 66 per cent of the population said they were willing
to file a complaint or “blow the whistle” on a corrupt official or colleague and 75 per cent of
those people said they were willing also to identify themselves when reporting suspected cor-
ruption (Lai 2000).

4For example, in the Hong Kong SAR, the Independent Commission against Corruption has
conducted workshops involving almost 1 per cent of the population each year for over 25 years.
That gives those consulted input, allows policy makers to gather information and generally raises
popular awareness of the problem of corruption and what individuals can do about it.
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Examples include strategic partnerships between non-governmental organi-
zations and international aid institutions, such as the partnership between
the World Bank and Transparency International or that between Amnesty
International and the Government of the United States of America in Latin
America, which have increased awareness of anti-corruption efforts at the
national and international levels.

Comprehensive strategies

While the need for integration is manifest, the means of achieving it in prac-
tice are not as straightforward and are likely to vary from country to coun-
try. Strategies should be comprehensive and multidisciplinary, addressing all
the factors that facilitate or contribute to corruption and all the possible
options for measures against it. Strategies should also be integrated, in the
sense that, once identified, all of the elements of an anti-corruption strategy
must be developed and implemented in mutually consistent and reinforcing
ways, avoiding conflicts or inconsistencies. A major requirement is the need
for the broadest possible participation in identifying problems, developing
strategies and strategic elements and for effective communication between
those involved once the process of implementation begins. Broad participa-
tion in identifying needs can assist in identifying patterns or similarities in
different social sectors that might be addressed using the same approach.
Broad participation in developing strategies ensures that the scope of each
element is clearly defined and the responsibility for implementing it clearly
established; it also ensures that each participant is aware of what all the
others are doing and what problems they are likely to encounter.® Plans to
develop legislation, for example, should also give rise to plans to ensure that
law enforcement and prosecutors are prepared to enforce the laws and that
they have the expertise and resources to do so when they are needed. Such
conditions would ensure that laws are not just enacted, but also enforced
through appropriate implementation mechanisms. Effective communication
between the participants (through regular meetings, for example) can then
ensure that elements of the strategy are implemented consistently and on a
coordinated schedule and that any unforeseen problems that may arise
during the process can be dealt with.

Transparency

Transparency in government is widely viewed as a necessary condition both
for effective control of corruption and, more generally, for good govern-
ance. Populations should have the right to know about the activities of
their Government so as to ensure that public opinion and decision-making
(for example, in elections) are well-informed. Social-control mechanisms
involving the operational participation of prestigious civil society

SUnited Nations pilot projects have successfully used national integrity system workshops
for this purpose.
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representatives do usually serve that purpose. For example, social-control
boards monitoring court-related activities have reduced perceptions of
occurrences of bribery by 59 per cent over a period of two years in Costa
Rica, while police commissions including members of civil society have
reduced perceptions of corruption by 78 per cent in San Jose, California,
in the United States (Buscaglia 2000).

Such information and understanding are also essential to public “own-
ership” of policies that are developed. That is as true for anti-corruption
policies as it is for any other area of public policy. Lack of transparency
with respect to anti-corruption strategies is likely to result in public
ignorance, when in fact broad enthusiasm and participation are needed. It
can also lead to a loss of credibility and the perception that the pro-
grammes involved are corrupt or that they do not address elements of
government that may have succeeded in avoiding or opting out of any
safeguards. In societies where corruption is endemic, this will generally be
assumed, effectively creating a presumption against anti-corruption pro-
grammes that can only be rebutted by their being clearly free of corrup-
tion and by publicly demonstrating that fact. Where transparency does not
exist, moreover, popular suspicions may well be justified.

Non-partisan anti-corruption efforts

The fight against corruption will generally be a long-term effort and is likely
to span successive political administrations in most countries. This makes
it critical that anti-corruption efforts remain politically neutral, both in
their goals and in the way they are administered. Regardless of which
political party or group is in power, reducing corruption and improving the
delivery of services to the public should always be a priority. To the extent
that anti-corruption efforts cannot be made politically neutral, it is impor-
tant for transparency and information about the true nature and conse-
guences of corruption to be major factors in any anti-corruption strategy
because they generally operate to ensure that corruption is seen as a
negative factor in domestic politics.

Multi-party support for anti-corruption efforts is also important be-
cause of the relationship between competition and corruption. The bright
side of competition has been thoroughly researched by economists. There
is also a dark side of competition that has not received similar attention,
however. Just as competition in the private sector can sometimes lead
companies to resort to bribery to gain advantages in seeking business,
competition between political factions can also sometimes lead participants
to resort to political corruption in order to obtain or maintain advantages
or to offset real or perceived advantages on the part of other factions.
Common problems in this area include the staffing of public service posi-
tions with political supporters to reward them and ensure further support
and to influence areas of public administration in their favour. The exist-
ence of regulatory control coupled with social control mechanisms can
diminish the occurrence of such competition-related corruption.
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Evidence-based strategies

It is important for strategies to be based on concrete and valid (measur-
able) evidence at all stages, including preliminary assessments of the
extent (types, levels, location, cost and causes) of corruption in order to
establish clear baselines and whether or not objectives have been
achieved. In countries where corruption is endemic, the external gathering
or validation of such evidence is often seen as an important factor in the
credibility of anti-corruption policies. The Global Programme against Corrup-
tion has established a comprehensive country assessment to assist in
that process, where such assistance is requested. This includes a review
of all available information about relevant factors to establish data as a
baseline for future comparison and an initial qualitative and guantitative
assessment of the forms and general extent of corruption.

Sources of information may vary, but generally include opinion surveys,
interviews with relevant individuals such as officials or staff of companies
that deal with the Government, focus group discussions about the problem
of corruption and aspects of the problem or measures against it that may
be unique to the country involved, the preparation of case studies, an
assessment of anti-corruption laws and the agencies that are intended to
monitor, prevent or prosecute corruption cases, or both, and assess-
ments of other key institutions. More general assessment of strengths
and weaknesses in civil society, national culture or other areas, which may
be important in the development of a successful and effective anti-
corruption strategy, is also critical. Many factors will vary from country to
country, which makes it important for comprehensive country assessments
to be custom-tailored to each country and much of the actual design to
be conceived domestically.

It is important for the process of gathering and assessing evidence to
be seen as an ongoing one, and not as a one-time event. One term used to
describe this is “action research”, which has been described as embracing
“principles of participation and reflection, and empowerment and emancipa-
tion of groups seeking to improve their social situation” (Seymour-Rolls and
Hughes 1995). A great deal of literature exists outlining and reviewing the
concept of “action learning” (as well as “action research” or “action plan-
ning”). Common among most is the concept of creating dialogue among
different groups to promote change through a cycle of evaluation, action and
further evaluation, an iterative process illustrated in figure I.

Within the framework of the Global Programme against Corruption, the
action-learning method is applied both in testing new approaches and in
disseminating the lessons learned from the pilot projects and experiences
elsewhere. The Programme was set up in response to the need to provide
assistance to Governments seeking to reduce corruption and build integrity.

Specifically, the Centre for International Crime Prevention, through its
Global Programme against Corruption, facilitates and assists client coun-
tries in their attempts to build integrity to fight corruption in the criminal
justice system, with a special focus on the judiciary. This strategic focus
was selected because without integrity, accountability or independence in
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Figure I. Action learning: a cyclical research process

Question

Fieldwork

Reflect

Analysyls

New actions

Source: Wadsworth, Yoland (1998), “What is participatory action research?” Action Research
International, paper No. 2, November. Available online at <http://www.scu.edu.au/schools/sawd/ari/
ari-wadsworth.html> (accessed 23 July 2002).

the courts it is impossible to curb corruption. Another reason why the
Centre selected integrity in the judiciary as its key focus was that few had
focused on that critical aspect of the criminal justice system. In fostering
collaborative efforts among all stakeholders in the judiciary and the rest of
the criminal justice system in a given society, the Centre is helping to
determine shared goals, purpose and measurable performance indicators
using national and local integrity and action-planning workshops. Those goals
are identified through a variety of instruments, including comprehensive
assessments of corruption, national integrity system workshops, national
and local integrity strategies and anti-corruption action plans addressing
preventive measures and measures for institutional development,
awareness-raising and law enforcement, to be implemented and monitored
to improve performance against broad objectives. Each of those instruments
is predicated upon broad-based participation, both to maximize the local
“ownership” and to increase the objectivity and relevance of the reform.

It is essential that clear and realistic goals be set and that all partici-
pants in the national strategy be aware of those goals and the status of
progress made in achieving them. The complexity of the corruption problem
and the difficulty in gathering valid baseline and progress data make this
difficult, but it is nonetheless critical. Initial evidence is used to provide the
basis for comparison and to set initial goals, while periodic assessments of
what has been accomplished are used to monitor progress, identify areas
that may need more attention or a different approach and to support on-
going revision of the initial goals of the programme. Validated evidence can
also play an important role in reforms in other areas. Evidence that corrup-
tion is being reduced supports confidence in national economies, for exam-
ple, and evidence of the nature and consequences of political corruption will
lend support to democratization and similar political reforms.
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Impact orientation

In Nigeria, the objectives of the chief judges were to improve access to
justice, the timeliness and quality of the trial process, and the efficiency
and effectiveness of the handling of public complaints or public trust in
the courts, or both. Validated evidence of improved performance against
these objectives can also play an important role in reforms in other areas.
Evidence that corruption in the courts has been reduced and measurable
improvements have been made in the four areas above supports confidence
in the judiciary and the courts, for example, and evidence of the nature
and consequences of judicial corruption will lend support to reforms in the
broader criminal justice system.

National anti-corruption strategies involve long-term and wide-ranging
policies, and it is essential that planning and philosophy make allowances
for periodic monitoring and assessment and for adjustments based on
those assessments (Office for Drug Control and Crime Prevention, forth-
coming, chap. VII). The need for such adjustments should not be seen as
evidence of failure: changes are as likely to be triggered by elements that
are more successful than expected or that succeed in unexpected ways
as by the need to rethink elements that have fallen short of the desired
or predicted results. Adjustments may also be triggered or advised by
outside information or changes in external circumstances, such as suc-
cesses achieved in other countries or the development of international
agreements or instruments.

Consistent with this approach, the project on strengthening judicial
integrity in Nigeria involves a series of different actors at the interna-
tional, national and subnational levels, including the judiciary at the federal
and State levels,® key representatives from other parts of the criminal
justice system, the Judicial Group on Strengthening Judicial Integrity, the
Independent Corrupt Practices and Other Related Offences Commission of
Nigeria, the victims of corruption, the private sector including the Bar
Association, the media, non-governmental organizations and the interna-
tional donor community.

AN INTEGRATED APPROACH TO STRENGTHEN JUDICIAL
INTEGRITY AND CAPACITY

Judicial group on strengthening judicial integrity

In the firm belief that a process to develop the concept of judicial integ-
rity, independence and accountability should be led not by politicians or
public officials but by the judges themselves, the Centre for International
Crime Prevention, in collaboration with Transparency International, invited a
group of chief justices and high-level judges to a preparatory meeting held
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in Vienna in April 2000 to consider formulating a programme to
strengthen judicial integrity.®

The Judicial Group was formed exclusively of chief justices or senior
judges from eight African and Asian common-law countries in Africa and
Asia: Bangladesh, India (the state of Karnataka), Nepal, Nigeria, South
Africa, Sri Lanka, Uganda and the United Republic of Tanzania. The objec-
tive of the programme was to launch an action-learning process at the
international level, during which the chief justices involved would identify
possible anti-corruption policies and measures for adoption in their own
jurisdiction, test them out at the national level, share their experiences
in subsequent meetings at the international level, refine the approach
and, if a positive impact had been made, trigger its adoption by their
colleagues.

The following issues were discussed by the Judicial Group:

The public perception of the judicial system;

Indicators of corruption in the judicial system;

The causes of corruption in the judicial system;

Means of developing a concept of judicial accountability;

Remedial action;

0O 000 0G0

Designing a process to develop plans of action at the national
level.

Public perceptions versus objective indicators
of corruption within the judicial domain

With regard to the causes of judicial corruption or the perception of
judicial corruption, the participating chief justices concluded that they
were not only fuelled by first-hand experiences of judges or court staff
asking for bribes, but also by a series of circumstances that were all too
easily interpreted as being caused by corrupt behaviour rather than a
simple lack of professional skills and a coherent organization and adminis-
tration of justice. Such indicators included episodes such as delays in

8The preparatory meeting, held in Vienna on 15 and 16 April 2000 under the framework of
the Global Programme against Corruption and in conjunction with the tenth United Nations
Congress on the Prevention of Crime and the Treatment of Offenders, was attended by the
following: M. L. Uwais, Chief Justice of Nigeria; Pius Langa, Vice-President of the Constitutional
Court of South Africa; F. L. Nyalali, former Chief Justice of the United Republic of Tanzania;
B. J. Odoki, Chairman of the Judicial Service Commission; Bhaskar Rao, Chief Justice of the
State of Karnataka in India; Latifur Rahman, Chief Justice of Bangladesh; and Govind Bahadur
Shrestha, Chief Justice of Nepal. The meeting was chaired by Christopher Weeramantry, former
Vice-President of the International Court of Justice, and facilitated by Giuseppe di Gennaro,
former Judge of the Italian High Court, and Dato Param Cumaraswamy, the Special Rapporteur
on the independence of judges and lawyers. The Rapporteur was Michael Kirby, Judge of the High
Court of Australia.
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executing court orders; the unjustified issuing of summonses and granting
of bail; prisoners not being brought to court; lack of public access to
records of court proceedings; files disappearing; unusual variations in
sentencing; delays in delivering and giving reasons for judgement; high
acquittal rates; apparent conflict of interest; prejudices for or against a
party, witness, or lawyer, whether individually or as a member of an eth-
nic, religious, social, gender or sexual group; immediate family members of
a judge regularly appearing in court; prolonged service in a particular
judicial station; high rates of decisions in favour of the executive; appoint-
ments perceived as resulting from political patronage; preferential or
hostile treatment by the executive or legislature; frequent socializing with
particular members of the legal profession, the executive or the legisla-
ture, with litigants or potential litigants; and post-retirement placements.

However, the chief justices agreed that the current knowledge of judicial
corruption was not sufficient for remedies to be found. They all agreed that
there was a need for more evidence about the types, causes, levels and
impact of corruption. Even in those countries where surveys had been con-
ducted, the results were not sufficiently specific. Generic questions about
the levels of corruption in the courts do not reveal the precise location of
the corruption and will therefore be easily rejected by the judiciary as
grounds for the formulation of adequate countermeasures and policies. They
agreed that there was a strong need to develop a detailed survey instru-
ment that would allow the identification not only of the levels, but also of
the types, causes and location of corruption. They were convinced that the
perception of judicial corruption was to a large extent caused by malpractice
within the other legal professions. For example, experiences in some coun-
tries show that court staff or lawyers pretend to have been asked for the
payment of a bribe by a judge in order to enrich themselves. Surveys in the
past did not sufficiently differentiate between the various branches and
levels of the court. Such an approach inevitably had to lead to a highly
distorted picture of judicial corruption, since the majority of contacts with
the judiciary were restricted to the lower courts. In addition, the survey
instruments used seem not to have taken into account that the perception
of corruption might be strongly influenced by the outcome of a court case.
Generally speaking, the losing party is far more likely to put the blame for
its defeat on the other party bribing the judge, in particular when its lawyer
tries to cover up his own shortcomings.

Finally, the techniques for assessing judicial corruption were reviewed.
One criticism was that surveys often relied solely on perceptions, while
more objective indicators such as a lack of consistency or coherence in
judicial rulings and judgements were seldom assessed. Another was that
service delivery surveys were too often based solely on the perceptions or
experiences of court users rather than insiders such as prosecutors, inves-
tigative judges and police officers, from whom information could easily be
obtained by conducting interviews. The existing instruments also seldom try
to further refine the information obtained in the survey by having the data
discussed in focus groups, by conducting case studies on those institutions
which seem to be particularly susceptible to corruption or by doing both.
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Preconditions and measures to curb judicial corruption

The Judicial Group agreed that a set of preconditions had to be put in
place before concrete measures to fight judicial corruption could be estab-
lished. Most of them were directly connected to the status and the
esteem of the judicial profession. The recommendations included (Office for
Drug Control and Crime Prevention 2000):

(a]
0)

(i)

(i

(iv)

)

(vi

(vii)

(viii)

Preconditions for judicial integrity:

Improved remuneration. The low salaries paid to judicial officers
and court staff in many countries should be improved and, where
it exists, the traditional system of paying “tips” to court staff
responsible for filing documents should be abolished;

Monitoring. An institution independent of the judiciary should be
established in every jurisdiction for the purpose of handling
complaints of corruption involving judicial officers and court staff.
It should include serving and former judges and should have a
broad mandate. Where appropriate, it should be included in a
body more generally responsible for judicial appointments and
education and empowered to remove from office those against
whom complaints are upheld;

Judicial appointments. More transparent procedures are needed
to combat corruption or the perception of it in judicial appoint-
ments (including nepotism or politicization) and to question
candidates about allegations or suspicions of past involvement in
corruption;

Code of conduct. A judicial code of conduct should be adopted
and newly appointed judicial officers should be given instruction
on it. Its provisions should be made known to the public in order
to provide a yardstick by which to judge the conduct of judicial
officers;

Adherence to the code of conduct. Newly appointed judicial offic-
ers should be required to subscribe to the judicial code of con-
duct and to agree to resign from judicial or related office if it is
proved that they have seriously breached it;

Timely delivery of decisions. Publicly available standards for the
timely delivery of judicial decisions should be included in the code
of conduct and adopted in practical administration, and appropri-
ate mechanisms to ensure that they are observed should be
established;

Transparent case-assignment procedure. A transparent, publicly
known and, if possible, random procedure for the assignment of
cases to particular judicial officers should be adopted in order to
combat litigant control or the perception of it over the decision
maker;

Sentencing guidelines. Consideration should be given to adopting
sentencing guidelines or some other means of clearly identifying
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criminal sentences and other decisions that are so exceptional
as to give rise to reasonable suspicions of partiality;

(ix) Caseload. Thought should be given to developing means of reduc-
ing the excessive caseload of individual judicial officers and main-
taining job satisfaction within the judiciary;

(x) Public relations. The work of the judiciary and its importance, in
particular the importance of maintaining high standards of integ-
rity, should be clearly explained to the public, for example,
through initiatives such as a national law day or week;

(xi) Strengthened civil society. It should be recognized that, as the
judiciary operates within the society of the nation it serves, it is
essential to adopt every available means of strengthening the
civil society of each country in order to ensure public vigilance
against judicial corruption. In order to combat departures from
integrity and to address the systemic causes of corruption, it is
essential to have in place the means of monitoring and auditing
judicial performance and the handling of complaints about depar-
tures from high standards of integrity in the judiciary;

(b) Initiatives within the judiciary:

(i)  Plan of action. A national plan of action to combat corruption in
the judiciary should be adopted;

(i) Participation of the judiciary. The judiciary should be involved in
the drafting of the plan of action;

(il Seminars on ethical issues. Workshops and seminars on ethical
issues should be organized for the judiciary in order to combat
corruption within the judiciary and heighten vigilance by the
judiciary;

(iv)  Computerization of records. Practical measures such as the
computerization of court files should be adopted in order to
prevent court files from becoming lost and to avoid a situation
in which court officers demand “fees” for their retrieval or
substitution. Modern technology should be utilized by the judici-
ary to improve efficiency and redress corruption;

(v) Litigant access to court officials. Systems for providing direct
access by litigants to court officials should be implemented to
enable litigants to receive advice concerning the status of their
cases awaiting hearing;

(vl Peer pressure. Opportunities for peer pressure to be brought to
bear on judicial officers should be enhanced in order to help
maintain high standards of probity within the judiciary;

viil Declaration of assets. Judicial officers should be required to make
a public declaration of their assets and those of their parents,
spouses, children and other close family members. The declara-
tions should be verified upon the appointment of the judicial
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(viii)

(ix)

(x]

(xi)

(c]
0)

(i)

(iii

(iv)

officer, regularly updated and periodically monitored by an inde-
pendent and respected official;

Judges’ assaciations. Associations of judges and equivalent bodies
should participate in the establishment of standards for the
integrity of the judiciary and in ruling on best practices and
reporting on the handling of complaints against errant judicial
officers and court staff;

Reassignment of judges. In order to avoid the appearance of
partiality, internal procedures should be adopted within court
systems, as appropriate, to ensure the regular reassignment of
judges to different districts, having regard to appropriate fac-
tors such as gender, race, tribe, religion and the minority affilia-
tion of judicial officers;

Law of bias. Judicial officers, during their induction and thereaf-
ter, should be regularly given instruction on binding decisions
concerning the law of judicial bias (actual and apparent) and the
judicial obligation to disqualify oneself for actual or perceived
partiality;

Judges’ journals. A journal aimed at a readership of judges
should, if it does not already exist, be established and should
contain practical information on the foregoing topics relating to
enhancing the integrity of the judiciary;

Initiatives outside the judiciary:

Role of the media. The role of the independent media as a vigi-
lant and informed guardian of integrity in the judiciary should be
recognized, enhanced and strengthened by the support of the
judiciary;

Media liaison. Courts should be given the means to appoint
media liaison officers to explain to the public the importance of
integrity within the judicial system, the procedures available for
the registering of complaints and the investigation of corruption
and the results of any such investigations. The officers would
help to avoid misunderstandings of the judicial role and function
such as can occur, for example, in a case involving an ex parte
proceeding;

Inspectorate. An inspectorate or equivalent independent supervi-
sory body should be established and mandated to visit all judicial
districts regularly in order to inspect and report upon any sys-
tems or procedures that carry a risk of lowering or appearing
to lower standards of probity. Such a body should also be man-
dated to report on complaints of corruption or the perception of
corruption within the judiciary;

National training centres. National training centres should be
established for the education and training of officers involved in
inspecting courts in response to allegations of corruption. Such
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2]

(vil

(vii)

(viii)

(ix)

(x]

(xi)

training centres should include the participation of judicial offic-
ers themselves at every level so as to ensure that the inspec-
torate is aware of the functions and requirements of the judici-
ary, including the importance of respecting and maintaining
judicial independence;

Alternative dispute resolution. Systems of alternative dispute
resolution should be developed and made available to ensure that
a means of avoiding actual or suspected corruption exists in the
judicial branch of government;

Bar associations. The role of bar associations and law societies in
combating corruption in the judiciary should be acknowledged.
Such bodies have an obligation to report to the appropriate
authorities instances of corruption that are reasonably suspected.
They also have an obligation to explain to clients and the public
the principles and procedures for handling complaints against
judicial officers. Such bodies also have a duty to institute effective
means to discipline members of the legal profession who are
alleged to have been engaged in corruption of the judicial branch;

Disbarment. In the event of allegations being made of the involve-
ment in corruption relating to his or her professional duties of a
member of the legal profession, whether a judicial officer or an
officer of the court, appropriate means should be in place for
the investigation and, if corruption is proved, disbarment of the
person concerned;

Trained prosecutors. The role of public prosecutors in the investi-
gation of allegations of judicial corruption should be acknowledged
and appropriate training should be made available;

Judicial administrators. The role of judicial administrators in
establishing systems that help to combat the possibility or
appearance of judicial corruption should be acknowledged. Appro-
priate training for such administrators should be made available;

Stakeholder participation. Procedures for the investigation of
allegations of judicial corruption should be designed after consul-
tation with judicial officers, court staff, the legal profession,
users of the legal system and the general public. Appropriate
provisions for due process in the investigation of a judicial officer
should be established, bearing in mind the vulnerability of judicial
officers to false and malicious allegations of corruption by disap-
pointed litigants and others;

Criminal law. 1t should be acknowledged that, like other citizens,
judges are subject to criminal law. They have, and should have,
no immunity from obedience to general law. Where reasonable
cause exists to warrant the investigation by the police or other
public bodies of a judicial or court officer on suspicion of having
committed criminal offences, it should be carried out according
to normal practice, as prescribed by law.



72 Forum on Crime and Society, Vol. 2, No. 1, December 2002

Strengthening judicial integrity and capacity in Nigeria

As a direct consequence of this initiative at the international level to
strengthen judicial integrity, the Chief Justice of Nigeria, with the
support of the Centre for International Crime Prevention, launched a
project aimed at improving the precarious situation of the rule of law in
Nigeria caused by a lack of integrity and capacity within the justice
system in general and the judiciary in particular. The project differs from
past initiatives by donor agencies to assist in the reform of judiciaries in
its strong commitment to maintaining and strengthening judicial independ-
ence and increasing the accountability of the judiciary. It is therefore
crucial to note that the entire planning, implementation and monitoring
process is owned and controlled by the judiciary itself, headed by the Chief
Justice.

A recent study conducted by the Nigerian Institute for Advanced Legal
Studies indicates a general lack of integrity within the Nigerian judiciary
(Ayua and Guobadia 2001): 30 per cent of judges, 54.2 per cent of liti-
gants and 50 per cent of lawyers held the view that there was corruption
in the courts in Nigeria. It is the aim of the project to remedy this situa-
tion. Specifically, the project is designed to assist the Nigerian authorities
in the development of sustainable capacities within the judiciary and to
strengthen judicial integrity to contribute to the re-establishment of the
rule of law in the country.

In the absence of in-depth knowledge of the current capacity and
integrity levels within the judiciary and consequently of an evidence-based
anti-corruption action plan for the judiciary, the project will focus on
supporting the Nigerian judiciary in the action-planning process. The
preconditions for evidence-based planning will be determined by conducting
assessments of the capacity and integrity of the criminal justice
system in three pilot states, which will include a desk review of all
relevant information regarding corruption in the criminal justice system;
face-to-face interviews with judges, lawyers and prosecutors; opinion
surveys with court users; an assessment of the rules and regulations
disciplining the behaviour of judges; a review of the institutional and or-
ganizational framework of the criminal justice system; and the conduct of
focus groups.”’

Based on the outcome of the assessment,® the Centre for Interna-
tional Crime Prevention will assist the judiciary at the federal level, in
three states and nine courts in conducting integrity meetings to develop
plans of action focusing on strengthening judicial integrity and capacity.
Finally, the Centre will support the judiciaries, in close collaboration with

’The assessment of judicial integrity and capacity will be conducted following the recommen-
dations made by the second meeting of chief justices on strengthening judicial integrity, held in
the state of Karnataka, India, in February 2001.

8The comprehensive assessment, conducted by the Nigerian Institute for Advanced Legal
Studies and the Centre for International Crime Prevention, was begun in February 2002. The
reports were presented at three state integrity and action planning meetings in June 2002.
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the Attorney-General’s office and the Anti-Corruption Commission,® in
launching the state-level action plans.

Though limited to the judiciary in its immediate scope, the project has
taken on a wider perspective, aiming at the promotion of the integrity,
efficiency and effectiveness of the entire criminal justice system. It will
include an exhaustive assessment of the levels, causes, types, locations and
effects of corruption within the judiciary and provide the basis for an inte-
grated approach to change. At all stages of this process, particular atten-
tion will be given to the empowerment of the general public and court users
through social control boards and other participatory channels.

The project will also focus on building strategic partnerships with
institutions and branches of government and civil society. Consistent with
the action-learning process that is generally applied by the Centre for
International Crime Prevention, it will test various measures in nine courts
in three states. The results will be collected, documented and dissemi-
nated. At the international level, the lessons learned will be analysed by
the Judicial Group on Strengthening Judicial Integrity.

As a first step in the implementation of this initiative, a federal integ-
rity meeting for Nigerian chief judges was held in October 2001. The
meeting provided an excellent opportunity to assess the extent to which
the recommendations made by the Judicial Group on Strengthening Judicial
Integrity were relevant to the Nigerian context. The chief judges were
invited to prioritize the recommendations of the Judicial Group as part of
a participants’ survey; the results are given below.

Results of the participants’ survey

At the meeting, a survey consisting of five questions was handed out to
the participants. Thirty-five of the 55 participants completed and submit-
ted the questionnaire and 33 of the 38 chief judges, grand kalis (in the
Shariah legal system, the equivalent of chief judges) and other senior
judges who attended participated in the survey.

Key problem areas facing the judiciary

Guestion 1: How does each of the key problem areas identified by the
Judicial Group on Strengthening Judicial Integrity rate as a priority for
your state?

Of the 17 problem areas, the participants rated 5 top priorities. These
were: court record management, judicial training, public confidence in the
judiciary, judicial control over delays caused by litigants’ lawyers and a
merit-based system of judicial appointments (see table 1J.

®The Chief Justice of Nigeria decided to invite the Attorney-General and the Chairman of the
Anti-Corruption Commission to attend the first federal integrity meeting, held in October 2001.
At that meeting, the Commission was requested to help the Chief Justice to monitor the
performance of the courts.
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Table 1. Key problem areas facing the judiciary

Priority Very Ver)
Problem areas rating low Low  Medium High hig
Judicial training 1 — — 11 11 77
Merit-based judicial appointments 2 — 3 14 14 69
Public confidence in the judiciary 3 — 3 12 24 62
Court record management 3 — 3 9 43 46
Credible and effective complaint system 5 — 9 17 20 54
Adequate and fair remuneration 6 3 11 14 11 60
Enforcement of the code of conduct 7 — 11 17 20 51
Increased judicial control over delays
created by litigants’ lawyers 8 — — 15 50 35
Court delays 9 — 15 12 24 50
Case-assignment system 10 3 3 24 21 48
Case management 10 6 — 21 38 35
Abuses of procedural discretion 12 — 21 9 38 32
Generation of reliable court statistics 13 3 9 38 15 35
Caseload management 14 6 6 25 31 31
Abuses of substantive discretion 15 9 9 19 28 34
Sentencing guidelines 16 6 3 31 41 19
Communication with court users
(e.g. court user committees) 17 6 24 32 29 9

Medium-level priority was given to the establishment of a credible and
effective complaints system, the reduction of court delays in general, the
enforcement of the code of conduct, the reduction of abuse of procedural
discretion and an improved case-assignment system. Adequate and fair
remuneration, one of the generally preferred reform recommendations of
most judiciaries in developing countries and countries in transition, was,
surprisingly, given only medium-level priority.

Relatively low priority was given to improved caseload management and
the creation of reliable court statistics. The abuse of substantive discre-
tion and the consequent necessity of sentencing guidelines were also not
regarded as matters of urgency. Astonishingly, by far the lowest priority
was given to improved communication with court users. There is some
doubt as to whether the question was correctly understood by most of
the respondents, since at the same time, increasing public confidence in
the courts was seen as one of the top priorities.

Areas regarded by the participants as matters of high or very high priority

Guestion 2: Rank the levels of corruption within the criminal justice
system outside your own court, by professional category.

It was foreseeable that the participants, coming mainly from the judicial
domain, would most likely rank the judiciary as the least corrupt institu-
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tion among those surveyed (see table 2). That might be attributable not
only to an understandable urge to protect their own profession from
misperception, but also to their having a deeper insight into their own
domain. While estimates regarding the other professions are more likely to
be based on perceptions, those concerning the judiciary presumably repre-
sent a realistic assessment of the situation.

Table 2. Perception of corruption within the criminal justice system,
by professional category

Perceived level of corruption

Professional category Very low Low High Very high
Police 1 9 16 9
Prison personnel 8 18 7 9
Prosecutors 2 13 15 4
Court administrators 2 22 8 3
Lawyers 7 15 10 2
Judges 10 19 5 0

Surprising, however, was the relatively high perceived level of corrup-
tion among prosecutors, second only to the perceived levels of corruption
among the police. The plenary discussion revealed that most respondents
were referring to police prosecutors, rather than to those working for the
office of the Attorney-General.

Most effective measures in the previous five years

Guestion 3: State the three most successful measures in the last five
years that have been implemented in your state to increase the quality
and timeliness of the delivery of justice.

The answers given were extremely comprehensive (see figure I1). It should
be kept in mind that the establishment of the categories directly influ-
ences the number of counts. The ranking in figure Il therefore gives only
an indication of which measures produced the best results. For example,
the improvement of facilities, equipment and funding was merged into one
category, whereas the various delay-reducing measures were divided into
several categories because the participants considered them to be of
great importance.

The most effective measures that had been implemented in the course
of the previous five years consisted in providing the criminal justice sys-
tem with the very basics, such as funds, equipment, facilities and
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Figure ll. Most successful improvements in the delivery of justice
in the previous five years

Improved facilities, equipment and funding

Recruitment of more judges and prosecutors

Regular and adequate salaries for judicial
officers

Improved coordination within and outside the
judiciary

Improved training and training institutions

Reducing delays

Fast justice-delivery exercises in prisons

Law reform (e.g. amendment of civil and
criminal procedure law)

Improved human resource management,
including appointment process

Reorganization of existing courts and
creation of new ones

Improved punctuality and time limits on case
hearing

Establishment of a national judicial council
Improved monitoring of judges and case flow
Improved case-assignment system

Use of preparatory panels

Improved (sense of) independence

Litigants’ access to files

Alternative dispute-resolution mechanisms

Establishment of complaints officer under the
criminal justice system

Prompt payment of witnesses

adequate remuneration. Those efforts which had been made to increase
the integration of the criminal justice system were also rated as highly
effective. Those initiatives seemed to have succeeded to some degree in
bringing the judge out of his or her traditional isolation and to have con-
tributed to a more effective use of resources and time within the criminal
justice process.

In general, efforts made to minimize the congestion of the courts
were also deemed to have been quite effective. In that regard, particular
emphasis was given to initiatives involving attempts to remedy the prob-
lem of prison overpopulation. Considered together, the measures concern-
ing how business was done, in particular the organizational and manage-
ment reforms, constituted by far the single most frequently mentioned
reform.
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Constraints in the delivery of justice

Guestion 4: State the three most important constraints faced in your
state in the delivery of justice.

As the main constraints in the delivery of justice, the participants men-
tioned inadequate funding, equipment and facilities, as well as working
materials such as law books and journals (see figure Ill). Not only was the
increase in funding quoted as the single most effective measure imple-
mented in the previous five years, but funding was also rated the biggest
constraint that continued to hamper the effective delivery of justice. It
seems that, despite the initial promising steps taken by the Government
to upgrade the facilities and equipment of the courts, much remains to be
done.

Figure lll. Constraints in the delivery of justice

Inadequate funding and facilities (including
electricity)

Lack of equipment and working materials

Timely summoning, production and payment
of witnesses

Underpaid and inefficient lawyers (frequent
adjournments)

Insufficiently paid, equipped and inefficient
police

Insufficient and late payment of salaries and
allowances

Absence of the accused (lack of means of
transportation)

Insufficiently paid, equipped and inefficient
prosecution

Lack of qualified support staff

Lack of legal aid and lawyers or state
counsels for the poor

Heavy case load and/or insufficient number of
courts

Deficiency of procedural law (causing delays)
Inefficient and badly equipped prison system
Introduction of Shariah

Delays in producing case diaries and records
Unnecessary adjournments

Congestion of courts

Lack of security of tenure

Legal advice from the Ministry of Justice

Insufficient cooperation among criminal
justice institutions
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Another constraint mentioned was the lack of legal aid and the diffi-
culties that poor litigants faced in finding a lawyer. In a country like
Nigeria, where, according to cautious estimates, at least one third of the
population lives below the poverty line, such a situation must have a dev-
astating effect on the equality of citizens before the law.

Besides these problems, related mainly to scarce resources, many of
the additional constraints find their root cause not within the judiciary
itself, but in the other criminal justice institutions: lawyers, the police
and, to a certain degree, also the prosecutorial domain create, according
to the participants, a fair amount of obstacles to a smoothly functioning
criminal justice process.

In particular, the backlog of cases, to a large extent due to continu-
ous adjournments and delays at all stages of the criminal justice process,
seems to have a serious impact on the efficiency of the courts. Files not
produced on time, witnesses not turning up because their expenses are
not reimbursed, badly prepared lawyers and prosecutors and the accused
not being brought to court because of a lack of transportation are only
some of the more frequently encountered problems.

General improvements needed outside the court system

Guestion 5: State what, in your opinion, are the three most important
improvements needed in the criminal justice system outside the court
system.

The answers given to question 5 differed quite significantly in scale and
scope. Some were far-reaching, long-term improvements such as police
reform and increased awareness of the general public regarding its civil
rights and its understanding of and trust in the criminal justice system,
while others included much more specific recommendations concerning the
solution of immediate problems such as transporting the accused to court
(see figure V).

The wide range of answers given rendered categorization rather diffi-
cult. Some specific measures, though conceptually part of other, more
far-reaching ones, were quoted separately because of the importance given
to them. One example was the transportation of the accused to and from
the courts, which also falls within the broader category of increasing and
improving police equipment in general or even reorganizing the entire police
force.

The police emerged as the single most-mentioned institution. Improve-
ments needed included better training, improvement of investigative and
forensic skills and equipment, and the establishment of a central database
on crime. There seemed to be general agreement among all participants
that the police was the most needy branch of the criminal justice system.
Only if serious efforts are made to bring about the various improvements
mentioned will the criminal justice system at large have a chance to
become more efficient and effective.
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Another institution repeatedly mentioned was the prison system. Many
participants not only recommended the creation of new prisons and the
upgrading of existing ones, but also insisted that detention should be
rendered more humane. It was also mentioned that prison services should
focus more on their rehabilitation function.

Figure IV. General improvements needed outside the court system

Government commitment to and funding of
the criminal justice system

Forensic and investigative equipment for the
police

Public awareness of civil rights and trust in
the criminal justice system

Increased efficiency and effectiveness of the
criminal justice system

Improved skills of the police
Protection of and procurement for witnesses
More, better and more humane prisons

Transporting the accused to and from court

Professionalism of and fast legal advice from
the Ministry of Justice

Higher professionalism of and better
advocacy by lawyers

Financial autonomy of the judiciary

Better cooperation and coordination of the
criminal justice system

Compensating for the victims of crime
Better use of alternative dispute resolution
Codification of customary law

Frequent transfer of police prosecutors

Reduction of the prison population

Prevention of interference of traditional and
palitical institutions

Legal aid

Police reform

The handling of witnesses was another area identified. Most of the
recommendations given dealt either with the prompt and adequate reim-
bursement of witnesses or with their protection.

These and other statements again confirmed that many of the most
urgent improvements, in particular to increase the timeliness of the deliv-
ery of justice, were needed outside the courts and were closely linked to
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the efficiency, effectiveness and integrity of the other stakeholders involved
in the justice system, such as the police, the prisons, the Attorney-
General’s office and the lawyers. Any reform effort, therefore, should be
comprehensive and should address the above-mentioned areas in parallel.
This has to be kept in mind also within the context of the implementation
of the project proposed here.

Based on the findings of the participants’ survey, the federal integrity
meeting for Nigerian chief judges defined and agreed upon the objectives of
the project, which will be implemented over a 24-month period. In order to
facilitate the planning process, the meeting was asked to identify concrete
measures in the areas of (a) access to justice, (b] the quality of justice
delivery, (c) the public’s trust in the judiciary and (d] the effectiveness of
the handling of complaints against judicial malpractice. That task also
included the identification of impact indicators to establish the baseline
against which progress could be monitored.

The chief judges developed an action plan with the following main
elements:

Access to justice

Measure 1 Implementation of a relevant and up-to-date code of conduct
for judicial officers
Indicator: Number of complaints received under the code of conduct

Measure 2 Enhance the public’s understanding of basic rights and obliga-
tions concerning court-related procedural matters

Indicator: Availability of the judicial code of conduct to the public

Measure 3 Ease of access of witnesses in civil/criminal procedural mat-
ters

Indicator: Average time and expense for a witness to attend a case

Measure 4 Affordable court fees
Indicator: Percentage of fees set at too high a level

Measure 5 Adequate physical facilities for witnesses attending court
Indicator: Adequate waiting rooms for witnesses and litigants

Measure 6 ltinerant judges with the capacity to adjudicate cases outside
the court building, in distant rural areas
Indicator: Number of itinerant judges

Measure 7 Number of informed citizens (and court users in particular]
informed about the nature, scale and scope of bail-related
procedures

Indicator: Number of courts offering basic bail-related information in a
systematic manner

Measure 8 Use of suspended sentences and updated fine levels
Indicator: Existing number of cases where suspended sentences were
applied

GQuality of justice

Measure 8 Timeliness of court proceedings
Indicator: Number of adjournment requests granted

Measure 10 Courts exercising powers within their jurisdiction
Indicator: Number of judges and registrars trained or retrained in the
previous year
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Measure 11 Consistency in sentencing

Indicator: Availability of criminal records at the time of sentencing

Measure 12 Performance of individual judges

Indicator: Number of errors in procedures

Measure 13 Compliance with requirements of civil process

Indicator: Number of cases in which the abuse of ex parte injunctions
took place

Measure 14 Ensuring propriety in the appointment of judges
Indicator: Level of confidence among other judges

Public confidence in the courts
Measure 15 Public confidence in the courts

Indicator: Level of confidence among lawyers, judges, litigants, court
administrators, police, general public, prisoners and court
users

Efficiency and effectiveness of the public complaints system

Measure 16 Existence of credible complaint mechanisms
Indicator: Extent to which the public is aware of and willing to use the
complaint mechanisms

This list became the basis for the refinement of the comprehensive
assessment methodology. The various survey instruments for judges,
lawyers, prosecutors, court staff (both current and retired) and busi-
nesses were reviewed to cover all the identified impact indicators.

By linking each single measure directly to a set of indicators, it was
possible to establish separate baselines, which is a precondition for any
truly meaningful monitoring exercise. The impact-oriented design of the
assessment allowed the fine-tuning and adjustment of each single measure
and will thereby contribute to the achievement of the overall objectives of
the project.

CONCLUSION

One factor that is often overlooked is that the fight against corruption
requires high levels of integrity in those who are engaging in it. Perfect anti-
corruption strategies are not going to result in curbed corruption if the
authorities advocating the strategy are perceived by the public to be lacking
integrity. Both national and international bodies involved in fighting corrup-
tion need the confidence and support of the general public to succeed.

Although most people will agree with this position, the fact of the
matter is that, despite all the surveys done, there is still scant research
regarding the level of trust between the general public and national and
international anti-corruption agencies. And there are no data available on
how the public is assessing the integrity of key anti-corruption agencies,
international aid institutions or both.

A broader understanding of the nature of corruption has led those
confronted with it to look for more broadly based strategies to combat it.
Such strategies should be holistic, comprehensive and multidisciplinary,
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addressing all the factors that facilitate or contribute to corruption and
all the possible options for measures against it, and integrated, in the
sense that, once identified, all of the elements of an anti-corruption
strategy must be developed and implemented in mutually consistent and
reinforcing ways, avoiding conflicts or inconsistencies.

Moreover, the recognition that public sector and private sector cor-
ruption are often simply two aspects of the same problem has led to
strategies that involve not only public officials, but also major domestic
and multinational commercial enterprises, banks and financial institutions,
other non-governmental entities and, in many strategies, civil society in
general. To address the bribery of public officials, for example, efforts can
be directed not only at deterring the paying and receiving of bribes, but
also at reducing the incentives to offer them in the first place. This re-
quires a partnership between the victims of corruption and a critical mass
of honest public officials in key institutions working together as
stakeholders (Langseth 2001).

The lessons described in the present article are based largely on what
has been learned by the international community and its constituent coun-
tries in the struggle against corruption thus far. Perhaps the most impor-
tant lesson has been that, because corruption is such a widespread and
diverse phenomenon, anti-corruption measures must be carefully consid-
ered and tailored to the forms of corruption encountered and the socie-
ties and cultures in which they are expected to bring results. In this
context, it is clear that there is much to be learned about the construc-
tion of viable anti-corruption strategies around the world.

It is also clear that anti-corruption measures must generally be broad-
ranging, addressing, if not all aspects of the problem, then as many aspects
as possible in a particular society. The most viable strategies have tended
to combine elements such as criminal justice and deterrence, the setting of
standards and education of officials, transparency and monitoring functions,
and the raising of public expectations. Simply criminalizing bribery is unlikely
to be effective unless accompanied by measures to deal with forms of cor-
ruption other than bribery, and without tackling the underlying social, cul-
tural and economic factors that make those seeking action likely to offer
bribes and the officials responsible likely to accept them.

Fighting corruption is a major undertaking which cannot be accom-
plished quickly or cheaply. It requires an extensive commitment in political
terms and the dedication of social and financial resources, which tend to
materialize only when the true nature and extent of the problem and the
harm it causes to societies and populations are made apparent. Progress
is difficult to achieve; even if achieved, it is difficult to measure. The crea-
tion of popular expectations about standards of public service and the
right to be free of corrupt influences has been identified as an important
element of many anti-corruption strategies, but the difficulties inherent in
making progress also mean that those expectations must be carefully
managed. Convincing populations that corruption must be extinguished may
lead to cynicism and even worse problems involving corruption if the expec-
tations are too high to be met in a realistic time frame.



Strengthening judicial integrity 83

REFERENCES

Ayua, |I. A, and Guobadia, D. A. (2001), Technical Report on the Nigerian Court
Procedure Project, Nigerian Institute of Advanced Legal Studies, Lagos.

Buscaglia, Edgardo (2000), “Judicial reform in developing countries: its causes and
economic consequences”, in Essays in Public Policy, Stanford University Press,
Stanford.

Lai, Alan N. (2000), “Corruption prevention: a Hong Kong perspective”, Responding to
the Challenges of Corruption: Acts of the International Conference, Milan, 189-20
November 1999, United Nations Interregional Crime and Justice Research Institute
publication No. 63, eds A. Alvazzi del Frate and G. Pasqua, Rome/Milan.

Langseth, Petter (2000), “Helping countries fight corruption”, in National and Interna-
tional Measures in Fighting Corruption and Organized Crime in Nigeria, eds |. Lame
and F. Odekunle.

(2001), “Value added of partnership in the fight against corruption”, paper
presented at the Third Annual Meeting of the Anti-Corruption Network of Transition
Economies in Europe, Istanbul, Turkey, 20-23 March. Available online at <http:/
www. odccp. org/adhoc/crime/gpacpublications/cicp11.pdf> (accessed on 23 April
2002).

Office for Drug Control and Crime Prevention, Centre for International Crime Prevention
(forthcoming), “Anti-corruption tool kit”. Available online at <http://www.undcp.org/
adhoc/crime/toolkit/fltof7. pdf> (accessed on 17 April 2002).

(2000), Judicial Group on Strengthening Judicial Integrity, Vienna, April.
Available at <http://www.undcp.org/adhoc/crime/gpacpublications/cicpB.pdf> (ac-
cessed on 17 April 2002).

Pope, Jeremy (2000), The Tl Source Book, 2000; Confronting Corruption: The Elements
of a National Integrity System, 3rd edition, Transparency International, Berlin.

Seymour-Rolls, K., and Hughes, |. (1995), “Participatory action research: getting the
job done”, in Action Research Electronic Reader, ed |. Hughes, University of Sydney.
Available online at <http://casino.cchs. usyd. edu. au/arow/reader/rseymour. htm> (ac-
cessed on 17 April 2002).






| CORE FACTORS OF POLICE CORRUPTION
ACROSS THE WORLD

By HUBERT WILLIAMS'

ABSTRACT

In the present article, the author examines the institutional and cultural
factors that account for police corruption in various countries. He
shows how police corruption arises primarily from deficiencies in four
major areas: (a) recruitment, training and promotion; (b) resources, such
as pay and equipment; (c] systems of accountability within departments,
courts and the law; and (d) cultural traditions that inhibit the develop-
ment of professional police standards. Recent efforts to combat police
corruption are discussed and additional measures for minimizing it are
suggested.

INTRODUCTION

Acts of corruption by people in power have long shaken public faith in
government, but the loss of public faith is particularly acute when those
acts involve the police. That is because the public relies on the police to
uphold the law, protect the community and assist it in times of need.
Police are also the most visible arm of government for most citizens and
a yardstick by which they measure authority. When an officer acts ille-
gally, he dishonours both himself and the law and justice system he
represents.

Unfortunately, the organizational culture of the police does encourage
some officers to commit acts of corruption. Such acts might involve
taking monetary bribes, abusing their authority or concealing criminal
enterprises. More importantly, they might also involve violation of human
rights or ethnic and racial discrimination. When police organizations fail to
punish travesties of justice, they inadvertently foster a culture of corrup-
tion that breeds discrimination, deception and greed.

'President of the Police Foundation, Washington, D.C.
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In the discussion that follows, the author explores core elements of
the culture of corruption and shows why citizens of some countries have
come to distrust their police. He also explores the broader societies that
spawn renegade officers and shows why their citizens have equally nega-
tive attitudes towards legal and judicial systems that condone police
lawlessness (The Economist 7 May 1994). A culture of corruption arises
primarily from failures in four key areas: (a] recruitment, training, and
promotion; (b] resources, such as pay and equipment; (c] systems of
accountability within departments, courts and the law; and (d] cultural
traditions that inhibit the development of professional police standards.

The concept of corruption used here in addressing these four factors
is more inclusive than the standard definition of the term as an abuse of
authority resulting in monetary or personal gain. This conventional defini-
tion excludes a broad category of related offences, such as outrageous
police shootings or incidents of brutality that blatantly violate human
rights. Those incidents should also come under the rubric of corruption
because they reflect an underground police culture that subverts official
standards of accountability.

Police corruption exists because police culture embraces and protects
officers even when they intentionally kill an innocent person. Police culture
is an outgrowth of the group camaraderie that links men who continually
confront the dangerous and morally ambiguous world of the streets. A
distinct ethic and code of behaviour distinguish the insulated world of
police culture and they differ significantly from those outside the police
world. Also integral to police culture is a tendency to close ranks in
silence and to cover up knowledge of an officer’'s wrongdoing with a
collective blanket of self-preservation (Crank 2000).

The mentality of “us versus them” implicit in police culture not only
sets officers apart from ordinary citizens and creates a barrier to full
involvement in the community, it also has a profound impact on the dis-
pensation of justice (Amendola 1996). That is because an officer’'s sense
of group identity can supersede his legal responsibility to testify against
colleagues who have violated the law. The average police officer finds it
difficult to betray fellow officers, even when those officers are involved in
criminal matters; when he puts their welfare above his own integrity, he
confirms the intimate ties that bind police officers (Weisburd et al. 2001).
An entrenched esprit de corps exists because officers depend on each
other for their very lives as they confront the violent and hostile world of
policing. Every police officer knows that neither ordinary civilians nor the
law will save him in the wee hours of the morning as shots crack out
through the air; only a brother officer will do that. He owes that brother
officer his unquestioning allegiance and complicit silence; and within this
code of silence is the inherent flaw of a police culture that sanctions its
members’ lawlessness, particularly when race, ethnicity or economic class
motivates an officer's actions. Indeed, the harm that police corruption can
inflict on the moral authority of law enforcement is its greatest danger
because it undermines both public trust in the law and the ability of the
police to do their job.
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RECRUITMENT

In order to understand police corruption, a global phenomenon with grave
social repercussions, it is necessary to examine its basic elements, the
officers themselves. Who are the officers that police departments recruit?
How are they trained? And what are the criteria for promotion? Answering
these basic questions involves determining whether departments have proce-
dures to do adequate background checks on recruits, psychological tests
that accurately measure their suitability for police work, impartially adminis-
tered written and physical examinations and training that imparts integrity
and self-control. Police departments in which corruption is rife generally have
weaknesses in these basic areas. As a result, some of their officers have
dangerous criminal tendencies that undermine confidence in law enforcement.

In New Orleans, United States of America, for example, lenient re-
cruitment procedures allowed a woman with murderous instincts into the
police force. Antoinette Frank initially failed the civil service psychiatric
evaluation upon applying to the New Orleans Police Department in 1993.
Undeterred by this rejection, Ms. Frank hired her own psychiatrist to find
her fit, and this initiative earned her a place in the department when a
second civil service psychiatrist found her suitable after comparing the
two previous evaluations. This evaluation procedure was entirely within
department guidelines. It is arguable, however, that the department should
have demanded higher proof of Ms. Frank’s mental health and more rigor-
ously monitored her during her probationary period, since the decision to
hire Ms. Frank had tragic consequences. The department’s faulty judge-
ment call became apparent in 1995, when Ms. Frank and an accomplice
entered a restaurant in New Orleans where they held up and executed a
security guard and two of the owner’s children. To add to the horror of
the incident, Ms. Frank had moonlighted at the restaurant before, knew
the family and even responded to their call following the shooting as
though she knew nothing about it. Though lenient department procedures
had allowed her in as a police officer, the court that sentenced her to
death recognized her for the criminal she really was (Baton Rouge Advo-
cate 1997; Human Rights Watch 13998a; Amendola 1996).

In Mexico, some officers are also criminals because the country is only
in the incipient stages of setting up a computerized database to check
applicants’ records. Departments have little means of determining whether
applicants have been fired by another department or convicted of crimes
elsewhere in the country, a serious liability in a nation where many appli-
cants have a personal history involving lawbreaking, violence and drug
consumption (Lichfield 2000). As a result of inadequate background
checks, Mexican police departments have unwittingly let too many unsa-
voury characters enter their ranks. Some recruits have ties to distribu-
tors of narcotics or stolen goods and see police work as an opportunity
to expand their distribution and sales network. Others have been police
officers for most of their lives and have wandered from one department to
another, after being discharged for violent behaviour, corruption or links to
drug trafficking (Botella and Rivera 2000).
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Equally unreliable are recruitment procedures and examinations in rural
India, where rich farmers perpetuate their economic advantage by paying
their relatives’ way into the police force. The practice of bribery plays
such a substantial role in the recruitment process that it has spawned
an underground industry, involving government clerks and retired policemen
who lobby for persons seeking police jobs. Money also talks as recruits
with supportive relatives bribe examiners during physical tests and obtain
leaked test papers before written exams. The result of these antics is a
law enforcement system in which the poor find it difficult to obtain police
assistance. That is because some police officers are too busy accommo-
dating their rich and generous relatives by denying justice to poor farmers
or cheating them out of their land (Jeffrey 2000; Bayley 19639; Verma
1999; Singh 1984).

Determining the morale of officers also poses a challenge for Hungar-
ian police departments, which fired 240 officers for corruption in 1999.
Low pay was reportedly not the source of epidemic corruption that year,
since the Government had recently approved the single biggest pay raise
in 20 years. Instead, the root of corruption among officers was faulty
recruitment criteria. Selection procedures, as the Minister of the Interior
of Hungary concluded, did not yield a reliable psychological profile of candi-
dates and there were shortcomings in recruitment exams. As a result,
successful candidates did not always prove fit for duty (Kosztolanyi 1999;
Fogel 1994).

TRAINING

Training can theoretically mitigate some of the errors in recruitment and
provide some important safeguards against corruption. It should give
officers basic lessons in integrity, such as respect for citizens’ rights, a
sense of civic duty and self-control. It should teach them the limits of
their authority and give them a basic understanding of the law, so they
know when they are transgressing it. It should also instil a desire in
officers to protect their integrity, not because they fear apprehension, but
because they know corruption is wrong (Goldstein 1975). In short, training
in integrity should produce officers committed to the ideal that they em-
body the “thin blue lines”, as Americans call it, between order and
disorder, between honest citizens and hoodlums. Unfortunately, officers in
some countries come away from training with a fuzzy conception of this
symbolic barrier against crime and anarchy. Poor training methods only
serve to exacerbate the blunders in recruitment that preceded them.

Poor training has been blamed for the violent instincts of some Argen-
tine police officers. Among other things, Argentina’s police have been
accused of involvement in a bloody terrorist bombing, the mafia-style
murder of a journalist, drug trafficking and cattle rustling (Rotella 1999).
Police committed a third of the killings that took place in Buenos Aires
during the late 1990s. The reason, according to human rights groups that
study the police, lies in bad training that fails to impart self-control or
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effectively define the legal parameters of police authority. As a result,
some Argentine police officers carry on as a law unto themselves (The
Economist 1 May 1999).

In an even worse scenario, training in Nigeria accounts for an unset-
tling mixture of greed and cruelty in some police officers. According to the
Centre for Human Rights and Democracy, based in Eldoret, Kenya, Nige-
rian police recruits, whose trainers frequently torture and mistreat them,
work out their aggression while handling suspects in jail. The suspects
who encounter such officers can only be pitied, since there have been
instances in which Nigerian policemen tortured jail suspects for money.
Odd as it may sound, however, these officers are simply practising the
lessons in brutality that they drew from their trainers (Too 2002; Igbinovia
1985).

Some Mexican trainers have been similarly lax in impressing new re-
cruits with the importance of either integrity or human rights. When
taking new officers out on the street, those veteran officers confine
themselves to three basic lessons that do little more than introduce a
police culture of self-aggrandizement and blind loyalty: (a] the authority of
commanders, shift officers or officials, in particular senior officials should
not be questioned, no matter what misgivings a subordinate police officer
may have about their orders (i.e. authority is always right); (b] veteran
officers should teach new officers the fine points of the art of extortion,
which the new officers should practise with caution; and (c] new officers
should pay off their commander after every shift or he will assign them to
a miserable and unprofitable post (Botello and Rivera 2000). Moreover,
many Mexican police officers have completed only primary school, receive
as little as three months training, and have a pitiful salary. The end prod-
uct has been described as Mexico's “dirty cop” who commits crime in-
stead of preventing it and is often seen stopping motorists on question-
able grounds. In accordance with the rituals of corruption, the driver pays
a small bribe to avoid a larger fine, the officer puts the money into his
pocket and the car moves on (Sullivan 2000).

LACK OF RESOURCES

This form of petty corruption largely stems from cultural and educational
deficiencies, according to Mexico's elite. “Not so”, say police in Mexico
and other countries, who see it as the product of simple necessity:
“Everything in this job is money!” (Botello and Rivera 2000). That is the
cri de coeur of a typical Mexican police officer as he tries to raise a
family on about US$ 4,500 a year, besides paying for gasoline, uniforms
and other basic equipment. Graft, bribery and extortion are integral as-
pects of survival for some Mexican officers, as they are for police officers
throughout the world whose departments lack the resources to pay them
adequate wages and give them the basic tools that they require for

their jobs.
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One example is Brazil, where the average police officer makes about
US$ 300 a month and can go for years at a time without a raise. Some
Brazilian police officers have been able to supplement their meagre in-
comes, however, by acting as “hit men” for organized criminal groups, a
particularly lucrative sideline with the burgeoning of the illicit drug trade.
In February 2000, one human rights group estimated that Brazilian police
had participated in 2,500 killings since 1997, a figure that some law
enforcement officials considered too low. In a partial state-by-state break-
down, this included more than 100 killings in Goias, 160 killings in Bahia
and 500 killings in Acre, evidently one of the most violent areas in Brazil
(Buckley 20000).

Acre is a prime example of how the drug trade has exacerbated police
corruption and its ancillary violence. The state has historically been the
scene of police lawlessness because its crippled rubber industry, its pov-
erty and its vast stretches of jungle provide fertile ground for corruption.
Throughout the 1980s, police corruption was mainly linked to numerous
killings, often ordered by crime-weary merchants or landowners in property
battles with rubber tappers. By the 19390s, however, the police diversified
into profitable new ventures as drug trafficking became a hot industry in
the state. In one recent case, 42 Acre policemen aided a drug trafficking
ring by slaying numerous young men, some of them criminals, and leaving
piles of mutilated bodies outside the state capital of Rio Branco. Evidence
that emerged at the officers’ trial revealed not only that the police had
been paid well for their gory work, receiving US$ 1,000 or more per
killing, but also that they had been ordered to make their kilings as brutal
as possible, hacking off some victims’ fingers, arms or hands and decapi-
tating others (Buckley 2000).

CONTROLS AND ACCOUNTABILITY
Lack of accountability

Are there adequate controls over policemen such as those involved in the
Acre incident, and are there accountability systems to effectively stem
police corruption in Brazil? These guestions received considerable attention
in 1999, when 150 policemen stood trial for murdering protesters from
the landless workers’ movement, supposedly in return for payment from
local landowners. The trial that followed the slaughter was both a failure
of justice and a demonstration of corruption in Brazil's legal system. Not
only was the evidence strong, but the slaughter was also filmed and aired
on national television (The Economist 21 August 1999). In the first days of
the trial, however, the jury acquitted the three senior officers who had
ordered the massacre. In other words, a verdict of innocence, notwith-
standing the inescapable fact that the officers were guilty, as jurors told
the judge. The jury’'s explanation for the incongruous verdict: there was
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not enough evidence for a conviction because it was impossible to tell
which officers had actually shot at protesters. The jurors were apparently
swayed by the defence’s argument that Brazilian law requires prosecutors
to link crimes to specific individuals. The prosecution countered that it
was not necessary to “individualize” the crime because the police had
acted collectively (Bellos 1999). In appealing the verdict, the prosecution
also contended that the court had asked inappropriate questions that
confused some jurors, while other jurors had accepted bribes from the
police in exchange for a favourable verdict. As for the lack of evidence
implicating individual officers, police investigators had made numerous
highly suspicious and amateurish errors that made it impossible to tell
which officers had done the killing. Investigators did not get witnesses to
try to identify the officers who had been present; they did not check
officers’ hands or clothes for gunpowder residue; and they failed to secure
information about the weapons the officers had carried, making ballistics
tests unfeasible (Buckley 1999).

A possible cover-up of the evidence, a vague law, the complicity of
citizens in a miscarriage of justice, a lax court system: these are the
major elements that emerged from the trial. Clearly, the police do not
operate in a vacuum. Instead, they respond to norms prevailing in other
segments of a criminal justice system where bribery is just another way
to get results. Consider the cynical comment of a high-ranking member of
the criminal justice system in Rio de Janeiro: “It is less expensive for a
lawyer to pay off a member of the military police at the initial stages of
an investigation than to pay off a judge at a later date” (Leeds 19986). In
other words, lack of accountability in policing reflects and feeds off lack of
accountability in the law and judicial system (Dutil and Ragendorfer 18997,
Adorno 1995).

The examples below show how police corruption arises from deficien-
cies in the various dimensions of accountability. Police corruption reflects
a lack of institutional accountahility, in which police supervisors and man-
agers sanction their officers’ misconduct or stoop to it themselves. It
reflects a lack of judicial accountability, in which courts turn a blind eye to
police corruption or fail to mete out fitting punishment for misbehaviour. It
reflects vague or weak laws that put inadequate restrictions on police
authority. And it reflects government’s failure to censure police miscon-
duct. In short, police corruption creeps in where justice’s gatekeepers fail
to shut the door in its face.

Corruption is liable to occur when supervisors turn a blind eye to the
warning signals of police misconduct. That was true in the case of Len
Davis, a police officer in New Orleans who ordered the murder of Kim
Groves after learning that she had filed a brutality complaint against him.
Federal agents learned about the intended murder because they had al-
ready had Mr. Davis under surveillance for alleged drug dealing and hap-
pened to be making a recording of him as he ordered the killing. That was
a stroke of luck since Mr. Davis's supervisors had evidently missed, or
ignored, numerous warning signs that the officer was out of control.
Evidence that emerged at Mr. Davis's subsequent trial revealed that he
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had been the subject of about 20 complaints involving brutality and physi-
cal intimidation between 1987 and 13992. In most instances the com-
plaints had not been sustained; in one case, however, he had been sus-
pended for 51 days after having hit a woman on the head with his
flashlight. As one candid officer told a reporter, “He’s got an internal
affairs jacket [file]l as thick as a telephone book, but supervisors have
swept his dirt under the rug for so long that it is coming back to haunt
them” (Human Rights Watch 1998a).

Supervisory negligence, or complicity, similarly accounted for wide-
spread corruption in the Rampart division of the Los Angeles Police De-
partment. The corruption came to light in 1999, after Rampart officer
Rafael Perez, who had been caught stealing a million dollars’ worth of
cocaine from police evidence storage facilities, signed a plea bargain in
which he promised to uncover corruption within the Los Angeles Police
Department. Mr. Perez eventually implicated about 70 other Rampart
officers in wrongdoing and painted a picture of a division where it was
routine to conduct illegal searches, beat and shoot suspects, plant illicit
drugs on them and lie under oath. In recounting these incidents, Mr.
Perez also showed how the Los Angeles Police Department had created
an environment that allowed corruption to flourish. Supervisors missed or
ignored signs that should have tipped them off to corruption in a local
police station and there was a general lack of oversight by command
supervision going all the way up through the department. Moreover, “tell-
tale signs” of poor performance, such as suspicious paperwork, slipped
right past supervisors, not only at the Rampart division, but also through-
out the 10,000 member police force (Boyer 2001; Associated Press
17 February 2000; Bandes 2001).

The culture of corruption that produced the Rampart scandal also
accounted for an act of gratuitous and revolting brutality that two police
officers in the city of New York inflicted on Haitian immigrant Abner
Louima. The horror of the incident is not simply that two police officers in
a police station in New York felt free to sodomize a man with a wooden
stick, leaving him with severe internal injuries. It is also a graphic expres-
sion of the underlying racism that taints American police departments and
emboldened the two white officers to deny Mr. Louima’s humanity as they
defiled his body. It is the fact that none of the other officers present at
the police station asked any guestions. In addition, it is the fact that no
officer at the station formally reported the alleged attack and, in the
months following the incident, only two officers came forward to provide
useful information. Even worse was the complicity of the New York Police
Department Internal Affairs Bureau in the web of deception surrounding
Mr. Louima’s ordeal. A nurse at the hospital where Mr. Louima was sub-
sequently treated reportedly called the Internal Affairs Bureau to report
his injuries, but her complaint was not properly lodged or submitted to
the district attorney’'s office, as required. In other words, the Internal
Affairs Bureau, charged with rooting out incidents of abuse, had also
followed the rules of police culture by keeping silent (Human Rights Watch
1998b; Bandes 2001).
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Deficiencies in the law

In the United Kingdom of Great Britain and Northern Ireland, a police
culture that also engenders corruption draws support from laws that
inadvertently sanction the code of silence and require an unusually high
burden of proof to convict an officer of wrongdoing. As a result of these
idiosyncrasies in the law, departments have found it difficult to dismiss
officers, even though some of them have been involved in bank robberies
and drug dealing and others have been paid to suppress evidence and
gather information on the strength of prosecution cases (Chesshyre
1998). The flaws in the law became particularly apparent in 1993, when
the Crown Prosecution Service refused to press charges against
80 London officers from the Metropolitan Flying Squad guestioned during
the country’'s biggest police corruption investigation. Evidence against the
officers was not strong enough to proceed with criminal charges, even
though two former members of the Flying Squad who testified to setting
up robberies and perverting the course of justice also convincingly impli-
cated dozens of officers in similar crimes (Hopkins 1999). The reason for
the untouchable corruption of the Metropolitan Flying Squad lies in the
excessive legal protection afforded officers. As the Home Affairs Select
Committee of the House of Commons and the Association of Chief Police
Officers complained, the law errs by granting the right of silence to offic-
ers under investigation and by applying the criminal case standard of
“beyond reasonable doubt” to cases involving officers rather than the
“balance-of-probabilities” standard used in civil cases (Campbell 1998).
While the rigid standards of British law shield corrupt police, Russian
Federation law goes astray by inadvertently giving them lucrative opportu-
nities. Extortion and bribery are fostered by vague statutes that give the
police unlimited powers to verify business fraud and by unrealistically high
tax rates that force small businessmen to resort to “creative account-
ing”, as one sympathetic lawyer called it. These same exorbitant tax rates
that make many small businessmen lie about their profits also make them
vulnerable to official bribes. This is because Russian law allows any police
officer, even a traffic officer, to check the price list of any business. In a
typical scenario, police officers come to see a small businessman at his
store and confiscate goods worth about 60,000 roubles or US$ 2,200.
They inventory the goods and take them away, leaving the businessman
with almost no goods in his store. The next day, the businessman is
ordered to appear at a police station, where the police whisper in his ear,
“Give us 30,000 roubles, and you can have your goods back.”
(Lambroschini 2000; Wilson and Walsh 18987).

Institutional corruption
The existence of police corruption in the Russian Federation has been the

subject of much political and social commentary. It is new, however, to
Japan, where the media has recently been awash with tales of high-level
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police corruption. It is hard to tell whether the spurt of recent news
about institutional corruption stems from an erosion of Japanese moral
values or whether the Japanese police have been particularly successful in
concealing their flaws from the public eye. It is certainly true that Japa-
nese police managers understand the police code of silence. It is all care-
fully spelled out in a Yokohama police manual used in several departments.
The manual’s “Guidelines for Measures to Cope with Disgraceful and Other
Events” advises that, when police scandals erupt, press and television
reporters should be told as little as possible, because exposing internal
corruption would only erode public trust (Fisher 1999). In the past, the
strategy of discretion, or genuine virtue, worked very well indeed, since
the Japanese public implicitly trusted its police (Bayley 1991). Then, in
1999, a series of scandals revealed several offences committed by indi-
vidual officers and organized attempts to cover them up. Disgraceful
episodes involving drugs, blackmail and embezzlement shamed police de-
partments throughout Japan, including those in Nagasaki, Aichi, Kyoto and
Saga (Takeshi 2000; Hiromitsu 2000).

Two particular incidents threw the spotlight on the lack of institutional
accountability within the Japanese police. The first involved a system-wide
effort by the management of the police in Kanagawa to cover up the
possession and use of stimulant drugs by an assistant police inspector. If
the inspector’'s crime was somewhat lurid, the nature of the cover-up
effort was even more sinister. Although the police found a syringe at the
officer’'s home, they not only hid the fact, but also claimed that they could
find no evidence after searching the premises (Hiromitsu 2000).

In the second incident, the head of the Niigata Prefectural Police and
the chief of the Kanto Regional Police Bureau were drinking and playing
mah-jong at a hot spring inn on the day that a 19-year-old woman was
rescued after a child molester had held her captive for nine years. The
head of the Prefectual Police not only failed to return to police headquar-
ters to supervise the kidnapping investigation, but also allowed his subor-
dinates to prepare false reports on the circumstances in which the
woman had been taken into protective custody in an attempt to conceal
their apparent negligence. The department claimed to have found the
woman, though she was actually discovered at her abductor’'s home by
health-care officials drawn there by his erratic behaviour. Moreover, inves-
tigators had previously failed to follow up a meaningful clue to the
woman’s whereabouts (Sims 2000; Takeshi 2000).

Considering the depths of duplicity involved in the Niigata incident, the
officers involved came off very lightly indeed. The National Public Safety
Commission, which supervises the police in Japan, found both the head of
the Niigata Prefectural Police and the chief of the Kanto Regional Police
Bureau to be derelict in their duties and forced them to resign. A spokes-
man for the Prime Minister of Japan responded by acknowledging that the
reprimand of the two police officials had been sadly inadequate. Unfortu-
nately, he went on, the Government’s hands were tied because police
supervision rested solely in the hands of the National Public Safety Com-
mission (Sims 2000). In shifting the responsibility to the National Public
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Safety Commission, the Government relegated the two officials to a com-
fortable retirement. Although the law requires the Commission to super-
vise the police, it does not specify the scope of its authority or set down
any supervisory provisions. It also fails to provide any staff or offices for
the prominent citizens who typically serve as members of the Commission.
As a result of those gaps in the law, the police themselves actually run
and control the Commission (Hiromitsu 2000). Even in Japan, with its long
tradition of elaborate rules, rigid hierarchies and strict codes of behaviour,
the police have largely escaped official control.

Cultural background

The gaps in official accountability are evidently much more visible in Mexico,
which has a long-standing reputation for corruption (Parker and Gallagher
1997). Consider the following incidents: opposing groups in Mexico’'s police
force battled in the streets with clubs and fists after authorities had
accused their commanders of having stolen US$ 115 million from the
police organization’'s retirement fund; a ranking official in the federal attor-
ney-general’'s office committed suicide and investigators subsequently found
more than US$ 1 million in unexplained cash in his safety deposit boxes;
“hit men” gunned down members of the federal anti-drug police, and au-
thorities later attributed the attack to a “settling of accounts” by drug
smugglers that the police had double-crossed. The ordinary police officer
on the street who extorts money from motorists and demands protection
money from persons with illegal street stalls is only the most visible sign
of the prevalent corruption in Mexican society (Althaus 2000).

Sanctioned by cultural mores

Mexico is just one of many countries throughout the world whose cultural
mores have discouraged professional police standards from developing.
Corruption flourishes particularly well in Latin America, Africa and former
communist countries (Uildricks and Van Reenen 2001; Heymann 19397)
because of the failure of officials to provide efficient services and the
desire of citizens to flout the law when convenient. All this is aggravated
by a Byzantine maze of laws and regulations that encourages the public to
offer tips to bureaucrats in exchange for short cuts through the red tape
(Althaus 2000). Police corruption, together with the low professional
standards that engender it, grows out of deeper social and historical
trends.

In Mexico, the absence of professional police standards is a historic
error that dates back more than a century. Following its independence in
1810, Mexico plunged into lawless pandemonium as different factions
fought for political control of the Government. It was not until 1890, after
dictator Porfirio Diaz had taken power, that the country made any at-
tempt to create a disciplined police force. But that effort lasted only
20 years, and even then security forces often stole from the poor. Diaz's
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reign ended with the 1910 Mexican Revolution and political tumult re-
sumed until 1930, a year after the creation of the Institutional Revolution-
ary Party. For some reason, the Party decided not to create a profes-
sional police force, and the negative consequences of that omission
snowballed in the 1980s with the advent of economic instability and exten-
sive drug trafficking. Many of the police who emerged from these decades
of political and economic chaos have been described as “small-scale entre-
preneurs who pay a franchise fee to corrupt commanders for a gun and a
badge” (Corchado and Lawrence 1389; Pimentel 2000).

The low professional standards of some officers in the Russian Federa-
tion also have deep roots in the past. Corrupt police in the Russian Fed-
eration are the true sons of a “Mother Russia” whose citizens are hard-
ened by centuries of paternalistic, bureaucratic inefficiency under the
tsars, followed by decades of callous corruption at the hands of the com-
munist security service. Under the old communist command economy,
authorities always tolerated a certain amount of crime, since shady deals,
and even theft, were necessary to make the rigid system work. Commaodi-
ties were illegally traded with the full knowledge of law enforcement offic-
ers who themselves profited. True, the police did police, but only in the
service of the State or self-enrichment. As a result, the crime fighters of
the post-communist Russian Federation lack a strong tradition in law
enforcement beyond self-aggrandizement and loyalty to the rulers of the
day. Now they, like the police in many countries, must learn to defend
public interest according to new professional standards (Land 1998; Fogel
1994; Kertész and Szikinger 2000).

ADDRESSING CORRUPTION: A NEW INITIATIVE

There has been some recent progress on this front as countries throughout
the world take steps to root out police corruption. In Japan, the Kanagawa
Prefectural Police and the Yokohama District Prosecutor’s Office have
tightened procedures for handling internal affairs’ investigations and are
prosecuting some criminal acts in court that they previously resolved
through disciplinary action (Takeshi 2000). Hungary has established a roving
team of 18 high-ranking police officers to investigate complaints about the
service and has appointed a special “customs commando” to rid its ports of
police corruption (Land 1998). Brazil has passed a law reguiring police
officers accused of murder to be tried in civilian court rather than in military
court, where sentences are rare (The Economist 21 August 1999). Mexico
has taken steps to ensure that hired officers are not opportunists who see
police work as a mother lode of bribes: since 1999, police officers in the
federal attorney-general’s office (known as the PGR) have been required to
undergo lie detector, psychological and drug tests, and have received

18 rather than 4 months of training. In addition, PGR officers now receive
higher salaries, an extremely important reform in a job where bribery is
common (The Economist 11 December 1999).
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TACKLING CORRUPTION

While these measures have indisputable value, they do not address all the
core factors of police corruption. As discussed above, police corruption
has roots in both police institutions and the societies that engender
them. Corruption exists because many departments are not doing a good
job of hiring, training, paying and disciplining their officers. It is fostered
by vague laws that give police too much discretion and by judges who give
them too much leeway. It is concealed by a police culture that dispenses
the rough justice of the streets and closes ranks around renegade offic-
ers. And it is sanctioned by cultural mores that stoically accept corrup-
tion as an everyday inconvenience rather than fuming against it.

Laws must be passed with zero tolerance for corruption. Government
must give departments enough resources to provide their officers with the
training and equipment required to carry out their responsibilities; and
police must, of course, be paid adequate wages. Appropriate monitoring
procedures must be established to ensure that police serve the public in
accordance with the law, rather than becoming a law unto themselves.
Law enforcement agencies must establish a strong code of ethics as a
guide and then make sure that all officers understand it, that it becomes
second nature through training and that the example of command rein-
forces its importance (Williams 1992). In addition, mechanisms must be
established to detect and suppress corruption at the earliest possible
stages. Such mechanisms might include early warning systems, such as
Risk Analysis Management System (RAMS II) and Integrated Quality of
Service Indicator (QSI), developed by the Police Foundation of Washington,
D.C., which help identify and assist troubled officers before they engage in
serious misconduct (Williams 1996). They might also include independent
external review groups or federal investigation programmes, such as the
Police Misconduct Pattern or Practice Program of the United States
Department of Justice. While such measures cannot eradicate all the
underlying sources of corruption, they do have the potential to restore
public trust in the police as the most visible arm of government and
the law.
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|_ ROBBERY AGAINST HUMANITY: THE TREATMENT
IN INTERNATIONAL HUMANITARIAN LAW
OF ECONOMIC CRIME AS A BASIS
FOR PERSECUTION AND GENOCIDE

BYy DAN SAXON'

ABSTRACT

Efforts to halt corruption and different kinds of economic crimes are
commonplace in many national criminal justice systems. Since at least the
Second World War, the prosecution of these kinds of crime has formed
part of the jurisprudence of international humanitarian law (“the law of
war”). Today, as the international community attempts to create a more
consistent and uniform system for the enforcement of these norms,
economic and property crimes continue to form the basis of individual
criminal responsibility for certain categories of crime against humanity and
genocide.

INTRODUCTION

The body of crimes known as “crimes against humanity” are those crimes
which so shock the conscience of humankind by their widespread or sys-
tematic nature that all humanity is considered to be the victim of the
offence. The term “crime against humanity” evokes horrific images of
barbaric physical acts committed against persons, such as those which
took place in the death camps of the Second World War and in the “eth-
nic cleansing” campaigns carried out in Bosnia and Herzegovina and during
the slaughter of hundreds of thousands of Tutsi in Rwanda. However,
certain kinds of economic crime may also be punishable as a crime against
humanity. Economic crime that violates fundamental human rights and that
is committed in a widespread or systematic manner against a particular
racial, religious or political group may constitute the crime against human-
ity known as “persecution”. The present article will attempt to trace the
history of the jurisprudence concerning such property crime in interna-
tional humanitarian law (also known as the “law of war”).

'Legal Officer, Office of the Prosecutor, International Tribunal for the Prosecution of Per-
sons Responsible for Serious Violations of International Humanitarian Law Committed in the
Territory of the Former Yugoslavia since 1991.
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PRECEDENTS FROM THE TRIAL OF THE MAJOR WAR
CRIMINALS BEFORE THE NURNBERG TRIBUNAL

The judgement of Nurnberg found that the plunder of Jewish property and
the imposition of a collective fine against the Jewish community consti-
tuted persecution (Trial of the Major War Criminals 1947, pp. 247-249):

“The persecution of the Jews at the hands of the Nazi Government
has been proved in the greatest detail before the Tribunal. It is a
record of consistent and systematic inhumanity on the greatest
scale.”

It went on to say (Trial of the Major War Criminals 1947,
pp. 247-249):

“With the seizure of power, the persecution of the Jews was intensi-
fied. A series of discriminatory laws was passed, which limited the
offices and professions permitted to Jews; and restrictions were
placed on their family life and their rights of citizenship. By the au-
tumn of 1938, the Nazi policy towards the Jews had reached the
stage where it was directed towards the complete exclusion of Jews
from German life. Pogroms were organised which included the burning
and demolishing of synagogues, the looting of Jewish businesses, and
the arrest of prominent Jewish businessmen. A collective fine of

1 billion marks was imposed on the Jews, the seizure of Jewish as-
sets was authorized, the movement of Jews was restricted by regula-
tions to certain specified districts and hours. The creation of ghettos
was carried out on an extensive scale, and by an order of the Secu-
rity Police Jews were compelled to wear a yellow star to be worn on
the breast and back.”

The NUrnberg Tribunal stated that the Leadership Corps of the Nazi
Party as a group or organization should be declared criminal, in part due
to its efforts to instil the persecutory policies of economic and political
discrimination against the Jews put into effect shortly after the Nazi
regime had come to power (Trial of the Major War Criminals 1947,

p. 259). In addition, a number of high-ranking Nazi leaders were individually
convicted of crimes against humanity and war crimes at NUrnberg for
their roles in economic offences directed primarily against the Jewish
people.

For example, in convicting Hermann Goéring for, inter alia, crimes
against humanity and war crimes, the Nudrnberg Tribunal cbserved that
Goring had played a leadership role in stealing the property of the Jews
and removing the Jewish population from the economic life of German-
controlled Europe (Trial of the Major War Criminals 1947, p. 282). Walter
Funk served as Nazi Germany’s Minister of Economics and President of
the Reichsbank. During the war, Funk participated in planning the economic
exploitation of Germany’s occupied territories, particularly the former
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Union of Soviet Socialist Republics (USSR).2 While Funk presided over the
Reichsbank, coins and banknotes taken from concentration camp inmates,
as well as gold teeth and fillings, were stored in the Reichsbank’s vaults.
The Tribunal found Funk guilty of, inter alia, war crimes and crimes against
humanity (Trial of the Major War Criminals 1947, pp. 304-307). Wilhelm
Frick, the “chief Nazi administrative specialist and bureaucrat” (Trial of the
Major War Criminals 1947, p. 298), drafted, signed and administered
many laws designed to remove Jews from German life and economy. Those
laws paved the way for the “final solution” implemented against the Jews
of Europe (Trial of the Major War Criminals 1947, p. 300). The Tribunal
convicted Frick of, inter alia, war crimes and crimes against humanity.

In the trial known as the “Ministries Case”, the accused Emil Puhl had
served as a leading executive of the Reichsbank. Puhl directed the receipt,
classification, deposit, conversion and disposal of properties taken by the
Schutzstaffel (SS), the Nazi special police force, from victims murdered in
concentration camps. Those items included gold teeth and fillings, specta-
cle frames, rings, jewellery and watches (Trials of War Criminals 1397,

p. 609). Puhl argued that stealing the personal property of Jews and
other concentration camp inmates was not a crime against humanity. The
Tribunal disagreed (Trials of War Criminals 1937, p. 611):

“What was done was done pursuant to a governmental policy and the
thefts were part of a program of extermination and were one of its
objectives. It would be a strange doctrine indeed, if, where part of the
plan and one of the objectives of murder was to obtain the property
of the victim, even to the extent of using the hair from his head and
the gold of his mouth, he who knowingly took part in disposing of the
loot must be exonerated and held not guilty as a participant in the
murder plan. Without doubt, all such acts are crimes against human-
ity and he who participates or plays a consenting part therein is
guilty of a crime against humanity.”

Puhl was found guilty. Thus, as early as the Ndrnberg trials, interna-
tional law recognized that persons who contributed to economic crimes
could be held responsible for crimes against humanity, even when the
contribution occurred far from the scene of the actual offence against life
and property.

However, the Nurnberg Tribunal’s application of international humani-
tarian law to economic crimes was not without limits. The accused, Karl
Rasche, was a professional banker who facilitated the provision of large
loans from his bank to different SS enterprises that employed large num-
bers of concentration camp inmates. Other loans approved by Rasche
supported Nazi resettlement programmes. The Tribunal found that the
accused was aware of the criminal purposes for which the loans were
sought. Nevertheless, the court held that while loans to be used for an

2When the German military developed its “starvation plan” for occupied areas of the former
USSR (which was approved by Hitler and Goéring), experts at the German Reichsbank reviewed
the economic considerations (Gerlach 2000, p. 215).



104 Forum on Crime and Society, Vol. 2, No. 1, December 2002

unlawful purpose may be immoral, they did not constitute criminal activity
under international law. Hence, Rasche was acquitted of the charge of
crimes against humanity (Trials of War Criminals 1997, pp. 621-622). If
issued today, however, such loans might bring criminal liability on the
lender pursuant to the theory of “joint criminal enterprise” liability.®
Thus, the NUrnberg jurisprudence generally supports the conclusion
that economic measures may constitute persecutory acts and thereby
serve as a basis for crimes against humanity (Opinion and Judgement
7 May 1997, p. 279).

THE EICHMANN TRIAL

The 1961 trial of Adolf Eichmann in Israel also produced support for the

proposition that crimes against property may also constitute persecution
and, therefore, a crime against humanity. The District Court of Jerusalem
observed the following (Attorney General of Israel v. Eichmann 1968):

“With the rise of Hitler to power, the persecution of Jews became
official policy and assumed the quasi-legal form of laws and regulations
published by the Government of the Reich in accordance with legisla-
tive powers delegated to it by the Reichstag on March 24, 1933
(session 14, p. 71) and of direct acts of violence organised by the
regime against the persons and property of Jews ... . The purpose of
these acts carried out in the first stage was to deprive the Jews of
citizen rights, to degrade them and strike fear into their hearts, to
separate them from the rest of the inhabitants, to oust them from
the economic and cultural life of the State and to close to them the
sources of livelihood. These trends became sharper as the years went
by, until the outbreak of the war. Even before German Jewry suffered
its first general shock on April 1, 1933, when Jewish businesses
were boycotted, the arrest of Jews and their dispatch to concentra-
tion camps had begun.”

Eichmann was found guilty and executed.
INTERNATIONAL TRIBUNAL FOR THE FORMER YUGOSLAVIA

JURISPRUDENCE WHERE ECONOMIC OFFENCES CONSTITUTE
THE CRIME AGAINST HUMANITY OF “PERSECUTION?”

The establishment of the International Tribunal for the Prosecution of
Persons Responsible for Serious Violations of International Humanitarian
Law Committed in the Territory of the Former Yugoslavia since 1981 has
led to additional jurisprudence describing the scope of economic crimes

SFor a comprehensive discussion of this theory, see Appeals Chamber Judgement (15 July
1899).
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that fall within the ambit of crimes against humanity. In Prosecutor v.
Dusko Tadic, aka “Dule’, the Trial Chamber held that “the crime of perse-
cution encompasses a variety of acts, including, inter alia, those of a
physical, economic or judicial nature, that violate an individual's right to
the equal enjoyment of his basic rights” (Opinion and Judgement, p. 281).

Subsequently, in Prosecutor v. Kupreskic, et al, another Trial Chamber
took a similarly broad view of the scope of persecution. It held that perse-
cution can involve a variety of discriminatory acts involving attacks on
political, social and economic rights (Judgement 14 January 2000, para.
615). While concluding that only gross or blatant denials of fundamental
human rights can constitute crimes against humanity, the Trial Chamber
noted that a narrow interpretation of the crime of persecution would be
contrary to the modern view of “persecution that has emerged from
customary international law” (Judgement 14 January 2000, paras. 605
and 620).

In the Kupreskic judgement, the Trial Chamber addressed the question
of whether the “comprehensive destruction of Bosnian homes and prop-
erty” could constitute the crime against humanity of persecution. It held
that, in certain circumstances, attacks on property may constitute perse-
cution. While the destruction of certain kinds of property (a luxury auto-
mobile, for example) may not entail the denial of fundamental human
rights, other attacks on property might constitute “the destruction of the
livelihood of a certain population” (Judgement 14 January 2000,
para. 631).

Accordingly, in the Kupreskic judgement, the Trial Chamber held that
the comprehensive destruction of homes and property could constitute a
gross “denial of fundamental human rights, and, if committed on discrimi-
natory grounds, may constitute persecution” (Judgement 14 January
2000, para. 631). Indeed, such conduct was cited as one basis for the
convictions of the co-accused for the crime of persecution (Judgement
14 January 2000, paras. 763, 784, 791, 804 and 814).%

In the Kupreskic judgement, the Trial Chamber emphasized that dis-
criminatory acts of persecution must not be considered in isolation. Thus,
while certain kinds of property crimes, by themselves, may not constitute
a crime against humanity, these acts must be examined in their context
and weighed for their cumulative effect (Judgement 14 January 2000,
para. 615 (e)). That theory was carried forward by another Trial Chamber
in Prosecutor v. Dario Kordic and Mario Cerkez, which emphasized “the
unique nature of the crime of persecution as a crime of cumulative effect”
(Judgement 26 February 2001, para. 199). Accordingly, the Trial Chamber
stated (Judgement 26 February 2001, para. 205):

“The destruction of property with the requisite discriminatory intent
may constitute persecution. If the ultimate aim of persecution is the
‘removal of persons from the society in which they live alongside the
perpetrators, or eventually from humanity itself’, the widespread or

4Some of these convictions were reversed on appeal, on different grounds (Appeal Judge-
ment 23 October 2001).
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systematic, discriminatory destruction of individuals’ homes and means
of livelihood would surely result in such a removal from society. In the
context of an overall campaign of persecution, rendering a people
homeless and with no means of economic support may be the method
used to ‘coerce, intimidate, terrorise and forcibly transfer ... civilians
from their homes and villages’. Thus, when the cumulative effect of
such property destruction is the removal of civilians from their homes
on discriminatory grounds, the ‘wanton and extensive destruction and/
or plundering of Bosnian Muslim civilian dwellings, buildings, businesses,
and civilian personal property and livestock’ may constitute the crime
of persecution.”

Similarly, in Prosecutor v. Radislav Krstic, the Trial Chamber found that
the burning of civilian homes in the villages of Srebrenica and Potocari by
Serb soldiers constituted a persecutory act (Judgement 2 August 2001,
para. 537).

In The Prosecutor v. Tihomir Blaskic, the Trial Chamber specified the
forms of crimes against property that might constitute the crime of
persecution (Judgement 3 March 2000, para. 234):

“In the context of the crime of persecution, the destruction of prop-
erty must be construed to mean the destruction of towns, villages
and other public or private property belonging to a given civilian popu-
lation or extensive devastation not justified by military necessity and
carried out unlawfully, wantonly and discriminatorily. In the same con-
text, the plunder of property is defined as the unlawful, extensive and
wanton appropriation of property belonging to a particular population,
whether it be the property of private individuals or of state or ‘quasi-
state’ public collectives.”

In summation, the jurisprudence of the International Tribunal for the

Former Yugoslavia has consistently found that crimes against property may,
in the appropriate context, rise to the level of crimes against humanity.

THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT

In the Rome Statute of the International Criminal Court (A/CONF.183/10]),
the term “persecution” is defined as the intentional and severe deprivation
of fundamental rights contrary to international law by reason of the iden-
tity of the group or collectivity (art. 7, para. 2 (g).

Although economic crimes are not specifically mentioned in this provi-
sion, it is reasonable to assume that progressive jurisprudence will con-
tinue to find that such offences, in the appropriate context, constitute
persecution. Moreover, article 8, para. 2 (a] (iv), of the Rome Statute
provides that such offences include extensive destruction and appropriation
of property, not justified by military necessity and carried out unlawfully
and wantonly.
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It is therefore likely that crimes against property will continue to give
rise to criminal liability for offences falling under the jurisdiction of the
International Criminal Court.

ADDITIONAL JURISPRUDENCE WHERE ECONOMIC
OFFENCES CONSTITUTE VIOLATIONS OF INTERNATIONAL
HUMANITARIAN LAW

The gravest crime known to humankind is genocide.®> According to article |l
of the 1948 Convention on the Prevention and Punishment of the Crime of
Genocide (General Assembly resolution 260 A (1)), the crime of genocide
includes the commission of certain acts, with the intent to destroy, in
whole or in part, a national, ethnical, racial or religious group, as such.
One of those acts is “deliberately inflicting on the group conditions of life
calculated to bring about its physical destruction in whole or in part” (art.
Il (c). The drafters of the Genocide Convention noted the potential use of
economic crime, such as confiscation of property and looting, to inflict
such destructive conditions of life on a particular group as to constitute
genocide (Schabas 2000, p. 165).

Economic causes of genocide continue to be discussed and clarified
today. In a lawsuit brought before the International Court of Justice fol-
lowing the commencement of the North Atlantic Treaty Organization
(NATO) bombing of Yugoslavia in 1999, the Federal Republic of Yugoslavia
alleged that NATO committed genocide against the Yugoslav nation and
argued that one of the bases of the genocide charge was the bomhbing
campaign’s destruction of the country’s economy (Schabas 2000, p. 169).

Moreover, in Guatemala, peace accords ending that country’s three-
decade civil war mandated the establishment of a commission to review
the causes and consequences of that armed conflict. In its report, the
Commission for Historical Clarification, led by the respected German jurist
Christian Tomuschat, concluded that the Guatemalan army had committed
genocide against the Mayan people during the 1980s. It was noted in the
report that the army’s use of “scorched earth” tactics on Mayan villages,
including the destruction of crops and property, fell within the scope of
the Genocide Convention’s prohibition against deliberately creating condi-
tions in life calculated to bring about the destruction, in whole or in part,
of a particular group (Commission for Historical Classification, p. 41).

The crimes committed against Guatemala’'s Mayan community usually
occurred in areas of extreme poverty and underdevelopment. Nevertheless,
the day may not be far off when the deliberate destruction of the high-
technology economic infrastructure of a nation or ethnic group, the com-
puter links that increasingly form the core of its business and commerce,
may form a basis for allegations of crimes against humanity or genocide.
Should such actions result in a blatant denial of fundamental human rights

50One commentator described genocide as “an aggravated crime against humanity” (Lippman
1994, p. 13).
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or be calculated to destroy, in whole or in part, a national, ethnic, racial
or religious group, then institutions charged with the enforcement of
international humanitarian law will have to hold accountable the individuals
responsible for such crimes.

CoNCLUSION

The most important objective of the enforcement of international humani-
tarian law is to reduce the suffering caused by war. While popular culture
does not usually associate property and economic crime with crimes
against humanity and genocide, international law has made such connec-
tions for many years. Professionals who work to investigate and curtail
such crimes should be aware that their skills are also needed to hold war
criminals accountable for their actions.

REFERENCES

Appeal Judgement, Prosecutor v. Zoran Kupresic et al., Case no. IT-95-16-A, 23 Oc-
tober 2001.

Appeals Chamber Judgement, Prosecutor v. Dusko Tadic, aka ‘Dule”, Case no. [T-94-
1-T-A, 15 July 1999.

“Attorney General of Israel v. Eichmann” (1968), International Law Report, vol. 36.

Commission for Historical Clarification, Guatemala: Memory of Silence; Report of the
Commission for Historical Clarification; Conclusions and Recommendations. Available
online at <http://hrdata.aaas.org/ceh/report/english/toc.html> (accessed on 27 May
2002).

Gerlach, Christian (2000), “German economic interests, occupation policy, and the
murder of the Jews in Belorussia, 1941/43", in National Socialist Extermination
Policies: Contemporary German Perspectives and Controversies, ed. Ulrich Herbert,
Frankfurt, Berghahn Books.

Judgement, Case no. [T-95-14-T, 3 March 2000.

Judgement, Case no. IT-85-14/2-T, 26 February 2001.

Judgement, Case no. IT-95-16-T, 14 January 2000.

Judgement, Case no. IT-88-33-T, 2 August 2001.

Lippman, Matthew (1994), “The 1948 Convention on the Prevention and Punishment
of the Crime of Genocide: forty-five years later”, Temple International and Compara-
tive Law Journal, vol. 8, no. 1.

Opinion and Judgement, Prosecutor v. Dusko Tadic, aka “Dule”, Case no. IT-84-1-T,
7 May 1997.

Schabas, William A. (2000), Genocide in International Law, Cambridge, Cambridge Uni-
versity Press.

Trial of the Major War Criminals before the International Military Tribunal, Nuremberg,
14 November-1 October 1946 (1947), Nuremberg.

Trials of War Criminals before the Nuernberg Military Tribunals under Control Council
Law No. 10, Nuernberg, October 1946-April 19489 (18987), Buffalo, New York,
vol. XIV.



PART TWO
NOTES AND ACTION






| ABACHA AND THE BANKERS:
CRACKING THE CONSPIRACY

By BoLA Iceg! 2

Under the former military regime in Nigeria, the abuse of public power for
private gain was widespread and was one of the country’s most severe prob-
lems. Among those Nigerians who held high public office and subsequently
found themselves in possession of great wealth was the late dictator General
Sani Abacha. He and his collaborators are estimated to have embezzled as-
sets of at least $5 billion. That sum includes monies allegedly derived from the
systematic misappropriation of funds from the Central Bank of Nigeria, bribes
received from foreign companies and kickbacks on inflated contracts with
Nigerian companies under the control of the Abacha family. Most of the assets
were channelled abroad through simple bank transfers, in cheques or in cash.
It is suspected that funds are currently located in Austria, the Bahamas,
Brazil, Canada, Dubai, France, Germany, the Hong Kong Special Administrative
Region of China, Italy, Kenya, Lebanon, Liechtenstein, Saudi Arabia, Singapore,
Sweden, Switzerland, the United Kingdom of Great Britain and Northern
Ireland and the United States of America. Assets were paid into personal
bank accounts or accounts held mainly by Nigerian or offshore shell companies,
with access available to Mr. Abacha, his family members or close associates.

On 29 May 1999, after eight military regimes, two civilian republics
and a short-lived interim government, President Olusegun Obasanjo came
to office. His reputation as a man of integrity has helped him to obtain
prompt and massive support from the international community. He has
embarked on an anti-corruption programme, but to many its implementa-
tion appears to be too slow.

Among the high points of President Obasanjo’s anti-corruption action
is the recovery of assets siphoned out of Nigeria by past military regimes.
With this, he is continuing the State policy initiated immediately after Mr.
Abacha’s death under General Abdulsalam Abubakar’s interim Government.

A series of steps have been taken to recover the remaining assets
believed to have been stolen by the Abacha family and its associates. The

'"The late Attorney-General and Minister of Justice of Nigeria.

2The present article, prepared in cooperation with Petter Langseth and Oliver Stolpe of the
Centre for International Crime Prevention, Office on Drugs and Crime, is based on a paper
presented by Bola Ige at the 10th International Anti-Corruption Conference, held in Prague in
October 2001.
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Government of Nigeria has created a special investigative panel, which is
currently conducting financial investigations to identify monies and to seek
mutual legal assistance from a number of countries; however, no tangible
results have been achieved yet. Legal proceedings are under way in various
jurisdictions to repatriate money frozen in foreign banks and Nigerians hope
that the international community can help to speed up the process.®

The current recovery programme of the Government has been criti-
cized for its alleged limited scope, in that it has so far addressed only
those funds diverted by the Abacha family and not those diverted by other
former members of past military regimes. President Obasanjo, however,
has repeatedly said that he will initiate an investigation of any person
against whom there is convincing evidence.

RECOVERY EFFORTS

Basically, the assets that the Government is trying to recover have two
illicit origins:

(a)  Nigerian authorities suspect that not less than $2-3 billion was
stolen from the Central Bank of Nigeria;

(b) Not less than $2 billion in bribes was received by Mr. Abacha
and his associates. Those bribes were all paid by national and, to a larger
extent, foreign companies to obtain often-inflated State contracts.

The Government of Nigeria has so far succeeded in recovering about
$1 billion. Most of that money was recovered under the former regime of
General Abdulsalam Abubakar. Strong investigative powers under the
former military regime were used to effect the transfer of monies to the
Government's account at the Bank for International Settlements. Under
the new democratic order and with the reintroduction of constitutional
rule, investigators and prosecutors have a more difficult task than before.

All the monies recovered originated from the diversion of funds from
the Central Bank of Nigeria. The Nigerian investigators are sceptical re-
garding the likelihood of recovering the bribe monies.

Since the Government of President Obasanjo came to power, reguests
for mutual legal assistance have been submitted to Liechtenstein, Luxem-
bourg, Switzerland, the United Kingdom and the United States. Based on
those requests, $147 million in assets have been frozen in Liechtenstein,
$602 million have been frozen in Luxembourg and $660 million have been
frozen in Switzerland. In addition, following informal contacts, accounts of
unknown value have been frozen in Jersey in the United Kingdom.

In the case of the United Kingdom, until a short time ago a lack of
progress had been blamed on the law, which would not allow cooperation

3As reported on 138 April 2002, a settlement between Nigeria and the Abacha family will
return a total of $1 hillion to the Government of Nigeria by banks from countries around the
world, including Liechtenstein, Luxembourg, Switzerland and the United Kingdom. The total
amount of funds recovered by the Government of Nigeria is now approximately $2.2 billion.
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until charges had been filed against the respective offenders in Nigeria;
however, since the trial of Mohammed Abacha, one of Sani Abacha’s sons,
began, there have been no further obstacles. In fact, in September 2001,
the Government of the United Kingdom responded positively to Nigeria’'s
request for mutual legal assistance. Because of the various suits before
British courts on this matter, no comment can be made here. Corre-
spondence between President Obasanjo and President George W. Bush of
the United States indicates that mutual legal assistance will soon be
forthcoming from that country as well.

Switzerland has been particularly cooperative. Although Nigeria and
Switzerland have no treaty on mutual legal assistance, Switzerland can
provide mutual legal assistance based on national law and a declaration of
reciprocity. In addition to freezing $660 million, the Swiss judicial authori-
ties currently handling the case have also indicted Mohammed Abacha,
Abubakar Atiku Bagudu, a former minister and Ismaila Gwarzo, former
National Security Adviser to Sani Abacha, under Swiss law for money-
laundering, fraud and taking part in a criminal organization. They are also
examining the possibility of pressing charges against Swiss financial inter-
mediaries.

More assets are suspected of being located in or having been chan-
nelled through Austria, the Bahamas, Brazil, France, Germany, the Hong
Kong Special Administrative Region of China, Lebanon, the Libyan Arab
Jamahiriya, Saudi Arabia, Singapore and the United Arab Emirates. Infor-
mal discussions with these countries have produced rather different re-
sults. While some countries, such as France and Germany, seem prepared
to cooperate if they receive a formal mutual legal assistance request,
others have proved far more reluctant.

ABACHA FUNDS IN THE MAJOR BANKS

The main banks involved in the scandal are among the world’s largest
commercial banks. Many of them ignored the most basic rules of due
diligence when entering into business relations with the Abacha family. In a
considerable number of cases, no complex money-laundering schemes were
adopted, the members of the family involved did not hide their true iden-
tity and bank officials found no impediments to accepting their funds. In a
reference note, one bank official described Mohammed Abacha and his
brother Ibrahim as the sons of a “well-known and respected member of
the northern Nigerian community” and found them to be “unfailingly charm-
ing, polite and, above all, reliable” (United States Senate 13999; Minority
Staff 1999, 2001).

In late 2000 and early 2001, the British Financial Services Authority
and the Swiss Federal Banking Commission published reports on the out-
come of investigations against the banks involved in handling the monies
allegedly diverted by Sani Abacha and his associates. Both agencies found
“severe control weaknesses” in many of the banks involved. Regardless of
the suspicious nature of the economic background, several banks neither
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sought clarification nor filed suspicious transaction reports. The Swiss
Federal Banking Commission investigated 19 Swiss banks for their dealings
with Sani Abacha and his collaborators and published a report naming

six banks for not respecting due diligence obligations (Swiss Federal Bank-
ing Commission 2000). In addition, the Commission has filed a formal
complaint against a Swiss bank through the banking industry’'s self-regula-
tory body. However, while the amount the bank actually handled amounted
to $214 million, the maximum fine is $5.9 million. Given the high returns
the bank may have earned handling such amounts, such a comparatively
small fine does not constitute a real deterrent. In the United Kingdom,
the Financial Services Authority investigated 23 banks and identified signifi-
cant control weaknesses in 15 of them. However, British law does not
permit the Financial Services Authority to make its report public or to
name the financial intermediaries involved.

MEETING THE CHALLENGES OF PREVENTING
THE DIVERSION OF FUNDS THROUGH CORRUPT PRACTICES
AND OF RECOVERING SUCH FLNDS

Besides obtaining mutual legal assistance from those countries to which
the monies were allegedly transferred, the challenge faced by the Nigerian
authorities is the conclusion of a successful court case against
Mohammed Abacha and others. For the recovery effort, it will be crucial
not only to obtain convictions for corruption, fraud, money-laundering and
related crimes, but also to link the wealth abroad to particular crimes
committed in Nigeria. If that link cannot be established, many of those
States where assets are or are thought to be located will refuse to
freeze, confiscate or repatriate the assets. It is, therefore, important to
obtain verdicts that will be difficult to challenge either in Nigeria or else-
where.

The other challenge facing the Nigerian authorities and the international
community is to prevent the future diversion of funds. For that purpose,
Nigeria must tighten its financial controls and strengthen mechanisms to
prevent corruption and related practices. At the same time, a mechanism
should be put in place by the international community to assist countries
such as Nigeria in their attempts to recover their national wealth from
abroad by providing technical expertise and strategic guidance. The interna-
tional financial centres must also increase the oversight of financial opera-
tors and ensure compliance with due diligence rules. Some concrete meas-
ures to meet some of these challenges are presented below.

GLOBAL CASE MANAGEMENT ASSISTANCE

States seeking to recover funds diverted through corrupt practices by
persons in positions of power, such as political leaders or top government
officials, should be supported in their efforts with technical expertise and
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strategic guidance. In particular, the United Nations may consider giving
home to a structure able to provide such guidance, since the neutrality of
the Organization would make such a contribution acceptable and the case
management credible to all sides.

One function performed by such a mechanism should be global case
management assistance. Since Nigeria lacked sufficient expertise in that
field, it was forced to outsource that function to private lawyers operating
out of the countries that had received requests for mutual legal assist-
ance from the Government of Nigeria. Such a mechanism should have a
capacity-building function with a view to empowering national authorities to
pursue international cases of corruption and related practices on their
own. It should also provide a platform to enable the States parties in-
volved in such international corruption cases to meet on a regular basis in
order to identify legal and political obstacles and to collaborate in design-
ing a common strategy to overcome such obstacles.

The case manager would work mainly with the requesting jurisdiction
to decide on the locus of civil and criminal complaints and to advise on
hiring lawyers and investigators. He or she should also assist in the
preparation of the case at the national level, in particular by exercising
some quality control regarding the national investigation and prosecution in
order to ensure that the evidence gathered and the results obtained meet
the standards of the requesting State and can be used there in the
context of the mutual legal assistance procedure.

PREVENTION OF THE FUTURE DIVERSION OF FUNDS

In parallel to the recovery effort, it is essential to strengthen national
mechanisms designed to prevent funds from being diverted through cor-
rupt practices. That would not only help to protect the country and its
people from being victimized in the future by corrupt leaders or high-level
public officials, but also contribute to the credibility of the recovery effort
and give additional legitimacy to the request for international judicial as-
sistance. Such measures should include:

d Strengthening official anti-corruption bodies to prevent and
control corruption at the national level;

d Developing and implementing a comprehensive national integrity
strategy;

a Designing mechanisms for monitoring the expenditure of
projects, in particular development projects, involving the recipi-
ents as well as civil society at large.

These measures should be financed through a “governance premium”,
consisting of 1-3 per cent of the recovered funds and of every donor
contribution received by Nigeria. The recipient of this premium should be
the recently established Independent Commission for the Prevention of
Corruption, the institution with the mandate to carry out those tasks. As
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a government-driven initiative might not be perceived as credible by the
general public, the Commission should be responsible for the planning,
implementation and monitoring of an integrated national integrity strategy
and anti-corruption action plan.

Such a governance premium would encourage the donor community to
allocate the necessary funds to strengthen the national integrity systems
of recipient countries. To date, good governance has not been among the
priorities of donors, nor among those of most recipient Governments. The
partnership of President Obasanjo, as a credible champion of good govern-
ance, and the United Nations, as a neutral arbiter, would be ideal for
promoting the governance premium concept.

NEW INTERNATIONAL LEGAL INSTRUMENTS

The importance of the forthcoming United Nations convention against
corruption in the context of asset recovery cannot be emphasized enough.
That legal instrument, once signed and ratified by Member States, will
greatly enhance international judicial cooperation in asset recovery. Indeed,
that could be the single most important feature of the future convention.

It is hoped that the future legal instrument will also address the
principles of due diligence and “know your customers” in international
financial transactions, in order to stop corrupt leaders from taking their
ill-gotten gains abroad. With evidence that Mohammed Abacha repeatedly
transferred money directly from the treasury to his accounts in some of
the world’s biggest and most reputable commercial banks, it is clear that
those banking regulations are not being complied with. A Swiss banker at
a recent Transparency International workshop in Prague started his pres-
entation by saying that “a dollar is a dollar is a dollar” and claiming that
it was very hard for bankers to identify “dirty” money. Considering the
vast sums of money that some African leaders and their relatives transfer
through countless bank accounts, it should be clear to everyone where
the money is coming from. This painful fact may well be brought home to
the bankers as and when they are finally held accountable for their tacit
complicity in handling stolen funds.

The Government of Nigeria will continue to do everything in its power
both to enable the repatriation of the assets in question and to support
international efforts to improve cooperation so as to ensure that, in
future, other nations do not suffer similar experiences.
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| MEASURING CORRUPTION AT THE VILLAGE LEVEL

By JOTHAM TUMWESIGYE'

THE PATH TO INTEGRITY

Uganda stands at a crossroads in its journey back from the political and
institutional chaos of the 1970s and 1980s. Then, corruption and malin-
gering became an intrinsic part of the reward system, fully exploited by
most. In 1986, when the National Resistance Movement took power after
decades of strongman rule, it led the country into dramatic structural
changes, including military demobilization, civil service reform and constitu-
tional reform. The Movement also introduced parliamentary and local dis-
trict council elections, economic liberalization and administrative decentrali-
zation (Ruzindana, Langseth and Gakwandi 1998).

Rebuilding ethics and integrity has been a priority part of the action
programme of the National Resistance Movement. The Office of the In-
spector General of Government was created early in the reform process
(in 1986) and has since become a key advocate of the rule of law and the
reduction of corruption. A Leadership Code of Conduct, adopted in 1992,
requires leaders to declare their wealth and also forbids influence-peddling,
the private use of public information and other forms of corruption. Work-
shops for senior civil servants, held during civil service reform in 1993,
inspired the Inspector General of Government to request that a donor
facilitate national integrity workshop, which was held in 1994 (Ruzindana,
Langseth and Gakwandi 1998).

While planning the national integrity workshop, a first for both Uganda
and the international aid community, it was discovered that Transparency
International, a Berlin-based non-governmental organization focusing on
combating corruption, was planning to hold, in Uganda, its first African
regional workshop on corruption at around the same time. A four-way
partnership sprang up between the Office of the Inspector General of
Government, international aid communities, Transparency International in
Berlin and the Ugandan chapter of Transparency International. All four
partners were involved in both workshops, which were held in late 1994
(Ruzindana, Langseth and Gakwandi 1998).

"Inspector General of the Government of Uganda.
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The national integrity workshop was attended by a broad-based group
of government officials and representatives from parliament, the judiciary,
civil society, the private sector and the media. They recommended
40 actions, all of which were implemented by 1998. Two of the recom-
mended actions required changes in the constitution: the Inspector Gen-
eral of Government now reports to parliament rather than to the Presi-
dent, and discussions in parliament are now all open to the public.
Changes were incorporated in Uganda’s new constitution that was
adopted in 1995 (Office of the Inspector General of Government 19395).

ANTI-CORRUPTION POLICIES AND MEASLRES

Under the coordination of the Office of the Inspector General of Govern-
ment, a major aid institution, Transparency International and the Inspector
General of Government subsequently: identified needs; designed communi-
cations strategies; held participatory integrity workshops involving a broad-
based group of stakeholders, including representatives of civil society, the
media, the judiciary and the legislative and executive branches of the
Government; organized training (awareness-raising and skill-building for one
institution) for parliament, parliamentary committees, the judiciary, cabinet
members, journalists, the private sector; and carried out service delivery
and integrity surveys.

Other key measures included:

a Removing opportunities for corrupt practice by liberalizing and
deregulating many elements of the economy;

a Reducing the size of the public service by one half between
1992 and 1995, eliminating “ghost” workers and increasing civil
service salaries to a “living wage” calculated for 1897,

a Setting up the Uganda Revenue Authority and tripling revenue
performance by reducing tax and customs evasion;

a Permitting the media to be free and independent and supporting
the training of investigative journalists;

a Inviting all stakeholders to become involved in national and dis-
trict integrity workshops in order to increase public oversight of
the State;

a Conducting anti-corruption surveys among households and busi-

nesses, with subsequent broad distribution of the results;

a Establishing the Ministry of Ethics and Integrity, which developed
an integrity strategy and an anti-corruption action plan;

a Opening seven regional offices and increasing the budget and
staff levels for the Office of Inspector General of Government;

a Strengthening other accountability offices, notably that of the
Auditor General and Director of Public Prosecutions, by making
them more autonomous and better equipped.
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All these actions represent the longest ongoing effort by any national
Government aimed specifically at curbing corruption through a participatory
process. The leader of the National Resistance Movement, Yoweri
Museveni, was elected President in 1996. He had pledged to lead a cru-
sade against corruption, which had characterized Ugandan leadership since
1962, when the country gained independence.

President Museveni has actively challenged corruption. He recently
fired his brother from the post of Army Commander for conduct incompat-
ible with his office and removed the Police Commissioner following the
exposure by the media of corrupt acts committed by the police force; and
he dropped three ministers from the cabinet after they were censured by
parliament.

In 1998, the Inspector General of Government requested that a na-
tional integrity survey be conducted. The survey was the first large-scale
study of corruption to be undertaken at the local level in Uganda. The
purpose was to collect information about experiences and perceptions of
corruption in government public services from a sample of 200 communi-
ties (18,412 households) from all the districts in Uganda. In addition,
information was elicited from 1,595 public service workers. Sixty per cent
of the heads of household were peasants or farmers (CIET International
1998).

The survey results were then discussed among 348 focus groups with
more than 5,000 participants. Members of households were asked about
their experiences with services such as primary education, health, the
police, local administration, the judiciary and the Uganda Revenue Author-
ity. The survey was part of an integrated approach to measuring corrup-
tion in Uganda. Focus group discussions also took place with key opinion
makers to review the problem areas and prioritized causes of corruption.
More important, the focus groups assessed the viability of the changes
suggested by the citizens, the professionally facilitated focus groups and
the service providers, thus performing a “reality test” on the recommen-
dations made.

Other means of curbing corruption in Uganda include the following:

a Integrity workshops. Integrity workshops and meetings have
become a cornerstone of the participatory process of curbing
corruption at all levels of government. They have become the key
tool for building a bridge between awareness-raising and action.
Central to this approach have been small working groups that
develop action plans, shifting the discussion from complaint to
action. Participatory workshops are also used to develop broad-
based participation to maintain momentum. The broader the
base of participation and the wider the degree of ownership of
the action plan in all stages, the more likely it will be carried
out and sustained;

a FM radio stations. The Office of the Inspector General of Govern-
ment has supplemented integrity workshops with the use of FM
radio stations that reach all corners of the country and are the
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most effective medium for sensitizing the peasant population.
Discussion programmes on corruption have become a common
feature on these radio stations and have greatly helped to raise
the profile of the Office of the Inspector General of Government
as an anti-corruption agency from the level of 1998, when only
32 per cent of households responding to the integrity survey held
that year had heard of the Inspector General of Government;

Investigative journalism workshops. The role of the media in rais-
ing awareness has been critical to the strategy for developing
accountability in Uganda. The work of newspaper journalists who
investigate malfeasance at the highest level has led to the
censuring of high-ranking political figures, with strong support
from parliament. Since fewer than 10 per cent of Ugandans get
their news by print, training for radio journalists was begun in
199898, when the number of district-level radio stations, often
broadcasting in local dialect, began to increase. Much as print
journalist training has proved a key ingredient in spurring the
national debate, radio journalist training has proved instrumental
in buttressing the participatory process to curb corruption at
the district level;

Censure. In 1998, the Ugandan parliament was involved in three
cases where government ministers close to the President were
censured for illicit enrichment or resigned as a result of a
censuring motion. Such action would have been unthinkable a few
years earlier. Since 1997, the strengthened media, parliament
and the Office of the Inspector General of Government have been
able to make “grand” corruption a lower-profit and higher-risk
proposition. Those three institutions complement each other in
addressing corruption at the highest levels, fostering insecurity
among the corrupt and fuelling a national debate on transpar-
ency and good governance. The key challenge for any parliament
seeking to reduce corruption is to ensure that its own house is
in order. Preventive measures include monitoring (publishing)
declared assets of parliamentarians and strengthening the eth-
ics committee in parliament. The recent formulation of rules of
procedure to be followed by members of parliament has made
the censuring process fairer and more transparent;

Judicial commission of inquiry into the police. Pressure was put
on the police by the more than 30 district integrity workshops
disseminating the survey. Findings indicated that an average of
63 per cent of the people surveyed had experienced corruption
when dealing with police. Those findings, coupled with the finding
that more than 50 per cent of the citizens experienced corrup-
tion in dealings with the courts, created a lot of anger among
the public, who demanded a change. The Government was obliged
to come up with a credible response. A three-member commis-
sion, headed by a judge, decided to travel across the country to
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listen to complaints about police corruption. Subsequently, about
30 senior police officers were suspended and the head of the
police force, the Inspector General of Police, who had attacked
the credibility of the Commission in the media and was himself
implicated in unethical conduct, was retired;

a Other judicial commissions of inquiry. After the successful conduct
of the judicial commission of inquiry into the police, judicial com-
missions of inquiry have been increasingly used to deal with con-
troversial public matters involving allegations of corruption or
financial mismanagement. Three commissions of inquiry are worthy
of note. One was set up to inquire into the privatization of State-
owned banks and the mismanagement of private sector banks.
Another investigated the purchase by the army of second-hand
helicopters from Belarus that were not overhauled as originally
agreed. The third looked into allegations of plunder by government
leaders of mineral wealth in the Democratic Republic of the
Congo. The reports of the first two commissions of inquiry have
been received and the Government has indicated that it will imple-
ment their recommendations. The hearings of the third judicial
commission of inquiry are expected to be concluded soon. Its
findings and recommendations will be of great interest to the
Secretary-General of the United Nations, who had instituted his
own inquiry into the allegations of plunder of mineral wealth in the
Democratic Republic of the Congo by persons from various coun-
tries, including Uganda. The findings of that inquiry were, however,
contested by the Government of Uganda;

a Judicial Integrity Committee. The judiciary responded to the nega-
tive results of the integrity survey by setting up a Judicial
Integrity Committee headed by a Supreme Court judge. The
objective of the Committee is to strengthen integrity within the
judiciary and to improve on its service delivery. The Committee
set up in 2000 has toured the country and collected views from
the public on how best to improve judicial performance. Together
with the results of a survey funded by the Department for
International Development Education of the United Kingdom of
Great Britain and Northern Ireland that is currently being con-
ducted, the judiciary hopes to collect sufficient data on which to
base future reforms for better service delivery by the judiciary.

HARNESSING EXISTING FORCES

Three existing internal forces have been harnessed to drive the anti-
corruption movement:

a Decentralization. Local authorities tend to be more amenable to
rapid change and more open to broader participation. The recent
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emphasis on integrity planning meetings at the district level in
Uganda has coincided with the increasing importance of the
district in delivering decentralized services. The participatory
workshops at the district level are experimenting with tech-
niques for developing implementable and realistic action plans for
the most important public services such as health, education,
the police and the judiciary;

High-level political will. The will to fight corruption has been ob-
served in Uganda and elsewhere to ebb and flow with the elec-
toral cycle. Leaders facing an election are more susceptible to
civil society and international demands and more motivated to
lead national efforts against grand corruption. The longer a
leader has been in power, the more he comes under pressure
from colleagues, peers and members of his party, clan and
family to tolerate corrupt behaviour. High-level political will is
maximized when there is strong pressure from civil society.
Outside facilitation can help: the involvement of staff from inter-
national aid institutions and Transparency International has been
highly visible and sustained. The Administration is aware of the
importance of the perceived integrity of the country for both
private sector investment and the continued involvement of the
international aid community;

Empowered civil society. The third internal force that can in-
crease the risk for public servants who intend to misuse their
public powers is an empowered civil society. By systematically
feeding the country assessment back to civil society through
integrity meetings at the district and lower levels, civil society
is empowered to ask questions and demand change. The empow-
erment through increased awareness is especially effective when
civil society obtains district-specific information that can be
compared with the national average.

USE OF DATA TO EMPOWER THE PUBLIC TO HOLD

THE GOVERNMENT AGCCOUNTABLE

Using the country assessment, a Government can begin to identify and
examine areas of weakness, devise solutions and monitor progress. In
Uganda, it paid to conduct the survey across all districts in the country
and compare the types, levels, location, cost and effect of corruption in
one district with the national average. At the district and lower levels,
integrity workshop action plans were agreed to by stakeholder groups.
That increased the risk and uncertainty for public servants at the district
and lower levels who might have considered misusing their public power for
private gain. Information is power; the challenge is to get the information
to the people who are suffering because of corruption. Most anti-
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corruption efforts end up reaching only the people who are paid to fight
corruption. Reaching the average citizen at the village level is difficult and
costly. It was a surprise to all involved when more than 1,000 people
attended a sub-county meeting in one of the districts. Citizens were
suffering and eager to help to curb corruption.

Following this experience, the Office of the Inspector General of Govern-
ment started to address the challenge of empowering civil society to hold
the Government accountable by communicating the results of the survey to
citizens. Short summaries were made in the local language and local news-
papers and radio stations were engaged to reach the victims of corruption.

ROLE OF THE MEDIA

According to the national integrity survey, fewer than 30 per cent of the
people surveyed knew of the Office of the Inspector General of Government
after 12 years of operation. Only one half of the people surveyed thought
that the Office of the Inspector General of Government was a credible
institution in the fight against corruption. Responding to that, the Office
has decided to improve its image when raising awareness about:

d The negative effects of corruption;

d Levels, location and types of corruption and what can be done
to fight corruption;

a What the role of the public should be.

The level of trust between the anti-corruption agency and the public is
critical for the collaboration between the public and the agency.? To reach
the public in Uganda, the Office of the Inspector General of Government
decided to involve the media at the district level. The Office had already
been involved in strengthening the professional skills of the print media
and more than 300 journalists had been trained between 19394 and 19989.
With fewer than 20 per cent of the population reading newspapers, and
with new FM radio stations going on the air after the airwaves were
privatized in 1996, more than 90 per cent of the public could be reached
by radio. The Office therefore initiated an investigative journalist workshop
for district radio journalists. Radio journalists covered most of the district
and sub-county integrity meetings. The Office also started weekly anti-
corruption programmes on national and local stations.

DISSEMINATION OF KEY SERVICE DELIVERY SURVEY FINDINGS

The collection of information is only the start of a long, challenging pro-
cess. The risk and cost of being a corrupt official must be increased.

2In the Hong Kong Special Administrative Region of China, for example, 85.7 per cent of the
public trusted the Independent Commission against Corruption and 66 per cent of the people
submitting corruption reports were willing to identify themselves (LaMagna 1998).
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Ensuring access to information, though important, is only one measure to
curb corruption. Too many institutions regard data collection as the whole
task and they are missing the opportunity to use the data.

The findings of the 1998 National Integrity Survey (CIET International
1998) supported this conclusion: 70 per cent of the people interviewed
that year felt that there was a great deal of corruption in public services,
and 57 per cent believed that corruption had become worse in the previ-
ous two years.

Bribery was the main form of corruption known by households inter-
viewed in the survey (71 per cent of households); it was followed by em-
bezzlement (27 per cent) and nepotism or tribalism (19 per cent). The
main conclusions of the survey were as follows:

a Forty per cent of service users had had to pay a bribe in order
to receive a service;

a The worst cases of bribery reported for public service provisions
were in contact with the police (63 per cent had paid a bribe)
and the judiciary (50 per cent);

a The rate for paying bribes for services was higher among men
(43 per cent]) than among women (31 per cent);

a The rate for paying bribes for services was (1.5 times) higher in
urban communities than in rural communities;

a The average (mean) amount paid for bribes ranged from
12,000 Uganda shillings (for health services) to 106,000 Uganda
shillings (for judiciary services);

a Forty-six per cent of service workers thought that they would
suffer if they reported corruption cases and were therefore
unwilling to report on colleagues. The examples given of suffering
included victimization by managers and supervisors, isolation by
colleagues and being treated as a traitor;

a Service users who paid bribes experienced worse service than
those who did not pay bribes;

a The more contact a service user had with the service provider
(for example, contact with different service workers or increased
contact with the same person), the more bribes were paid.
Therefore, services requiring more provider-user contact per
request resulted in more bribes being paid. It was found that in
more than one half of the cases involving such contact (57 per
cent), more than two visits were needed to complete the deal-
ings. It was concluded that, if there were better, more efficient
and streamlined services (for example, a “one-stop” servicel, the
incidence of corruption would be reduced;

a There were differences in how corruption was interpreted. Prac-
tices considered to be corrupt by communities were considered
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acceptable by service workers; 17 per cent of service providers
felt that it was justifiable to ask for a bribe and 94 per cent
felt that it was corrupt to do so;

Bribes were less likely to be paid if the service users received
useful information about the service;

Seventy-seven per cent of the community representatives sur-
veyed said that paying bribes was bad and 18 per cent specifi-
cally stated that it was unfair and that, by paying bribes, poor
people suffered more;

Communities and service workers had (not surprisingly) different
views on how corruption cases should be addressed. Communi-
ties favoured firing and other disciplinary measures (38 per cent
of respondents) and prosecutions (25 per cent), whereas service
workers favoured improving their pay and working conditions

(56 per cent of respondents). Although there were clearly is-
sues about pay, experience suggested that addressing the issue
of pay alone would not reduce corruption.

The findings of surveys conducted in 1996 and 1998 (CIET Interna-
tional 1996, 1998) support these views. Local people were found to be
frustrated by the worsening corruption throughout society and saw no
effective mechanisms for making officers accountable. The individual com-
ments made by people were powerful testimony to the extent of corrup-
tion and how little progress the Government was perceived to be making
in addressing it (CIET International 1998): “These days, people are like
hyenas: they do not beg but just steal. Where has the Government gone
and where should our cries go?” Corruption was seen by people as an
intense and selfish desire for riches, as well as a mechanism for coping
with low or non-existent salaries, delayed reimbursement or inadequate
services in the case of lower-level civil servants and local councillors.
People reported several categories of corruption:

a
a

Embezzlement;

The involvement of Uganda in foreign wars, which made it possi-
ble to steer funds away from efforts to improve service delivery;

Favouritism by the Government in terms of developing some
districts before others;

Nepotism, which resulted in incompetent and unqualified persons
receiving posts;

Local favouritism, in which funds and projects were directed to
the councillor’'s constituent area, while other less advantaged
areas were neglected;

Lack of transparency in land allocation and in decisions made by
district tender boards.
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DISSEMINATION OF THE KEY FINDINGS
OF THE FOCUS GROUPS

The discussions of the focus groups were recorded by professional super-
visors. Below are selected quotations from those discussions (CIET Inter-
national 1998).

General comments about corruption included the following:

“The whole administration is rotten from top to bottom.”
Mbarara, Site 1, Men

“We have nothing to do as people. If you report to a higher level,
the community leaders will punish you accordingly.”
Rukungiri, Site 1, Women

The causes of corruption were cited as follows:

“Public servants are corrupt because of greed for money or insecurity of
tenure due to rampant retrenchment and they need to get rich very
quickly.” Tororo, Site 1, Men

“We are not paid salaries. When | come across someone who can give me
money, | just receive it [extort itl.” Bundibugyo, Site 1, Men

“Embezzlement happens, especially in the salary section. They claim the
computer has eaten their money.” Moroto, Site 2, Women

“Nothing much can be done because even the bosses above have known
that their juniors are corrupt and have done nothing about it. They are
corrupt themselves.” Hoima, Site 2, Men

The effects of corruption included the following:

“People lose confidence in [thel Government. They do not even see the
reason for elections.” Kasese, Site 3, Men

“Some people are murdered due to corruption.” Ssembabule, Site 3, Men

“Young men are forced to steal in order to pay bribes.”
Mbale, Site 4, Women

Issues were raised regarding the health sector:

“A man had taken his pregnant wife to hospital to have their baby. He
did not have the money demanded by the hospital. While he was searching
for money, the hospital workers let his pregnant wife die.”

Soraoti, Site 1, Men

Issues were raised about the police (some police did not perform their duties
unless they were paid extra to do so):

“When you report a case to the police, you are asked for transport
money to effect the arrest. Even if the suspect is arrested,
you are asked for money to take the suspect to court.”

Apac, Site 3, Men

“Police bosses expect their subordinates to give them money as the
subordinates are forced into corruption to satisfy their bosses. In turn,
the bosses do not inspect or supervise.” Mubende, Site 1, Men

“A robber came to someone’'s home and [stolel everything in the house.
He was later apprehended, but then the person who reported him was
arrested instead.” Kaborale, Site 3, Men
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“Police collaborate with thieves to secure guns. When you report this to
the police as corruption, they charge you instead.” lganga, Site 3, Men

Issues were raised about the courts:

“If you do not ‘cough up something’ [pay a bribel, the case will always be
turned against you and you will end up losing it.” Mbale, Site 4, Men

“The clerks won’t allow you to see the magistrate unless you have given
some money.” Lira, Site 4, Men

“The magistrates keep on adjourning cases until they are bribed.”
Kamuli, Site 1, Men

Issues were raised regarding education and problems with Universal Primary
Education (UPE):

“During the registration of children for UPE, teachers would ask for some
‘little’ money.” Nakasongola, Site 1, Women

“The child of a parent who complains in school meetings is hated and
mistreated.” lganga, Site 2, Women

Issues were raised regarding the tackling of corruption:

“The communities should learn to report cases of corruption. But who to?
And are we safe?” Mbale, Site 3, Men

“The community is willing to report corrupt service workers, but they do
not know the offices of the IGG [Iinspector General of Governmentl in their
area.” Luwero, Site 4, Women

DANGER AT THE CROSSROADS

It is perhaps understandable that Uganda’'s leaders, having made consider-
able progress, tend to focus on past accomplishments rather than on the
current problems. But taking a break at this point is risky. From both the
inside and the outside, there is a danger of undermining reform and feed-
ing people’s cynicism and fatalism. A mid-term review in 1998 questioned
the causal relationship between awareness-raising efforts, or even short-
term action plans that are implemented, and actual sustained change in
institutional behaviour. The global business sector perceives Uganda’'s anti-
corruption programme as not going as well as hoped, as evidenced by the
country’s ranking as the tenth most corrupt country out of 85 surveyed
in the 1998 Transparency International corruption index.

The apparent shift in the attitude of leaders may be buying time for a
necessary behind-the-scene political reassessment, reflecting that the
nature of the game has changed over the last five years. The national
integrity system in Uganda has evolved from an empowerment project
closely identified with the presidency and the Government to a programme
that has the potential to enjoy broad-based support from civil society. But
only when citizen pressure is broad-based, deep-seated and steady can
the push for change transcend individuals and neutralize the danger of a
given group co-opting the process. The guestion now is, how far is the
leadership prepared to go?
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FOLLOW-UP TO THE COUNTRY ASSESSMENT AND
ANTI-CORRUPTION PLANNING PROCESS

Key challenges for the international aid community in helping a country
implement a country assessment include the following:

Q

Q

(W

(W]

Providing additional support to the Governments anti-corruption
activities;

Considering support for possible new Ugandan initiatives,

such as;

Increasing the budget of the Office of the Inspector General of
Government so that it can establish regional and district offices;

Launching an intensive public awareness campaign;

Building coalitions with non-governmental organizations and the
private sector;

Introducing citizen education programmes for youth;

Using an existing network of volunteers assembled for election
monitoring by the National Organization of Civic Education and
Monitoring to train local officials in fiscal management and citi-
zens in monitoring local government activities;

Involving Ugandan officials and journalists in workshops outside
the country in order to bring them into contact with interna-
tional good practice.

Other challenges that remain to be addressed by the national integrity
strategy include:

Q

First and foremost, responding to citizen demand for increased
local autonomy to deliver key services means opening the circles
of participation to a more diverse group of stakeholders. |t also
entails creating the space for the ever-widening base of the
pyramid of civil society. While this participatory process offers
no quick fixes, it is the surest way to build an accountable
Government;

Maximizing the power of data by using more rigorous surveying
methods that generate hard facts;

Identifying credible indicators to measure progress, in response to
the mid-term review and in order to instil discipline in working
towards stated objectives. There is a danger in using “soft”
indicators because they can more easily be manipulated, running
the risk of the integrity process being perceived as a farce,
shielding corruption;

Making the international aid communities aware that they must be
prepared to commit to a medium- or long-term process in which
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guick wins and easily quantified results may be rare. By acting as
facilitator, the international community is likely to prove pivotal
in the process;

a Cultivating new skills in the local and international aid cormmunities.
Fostering accountability requires skilled personnel to navigate the
transition and translate principles and opportunities into locally
driven mechanisms. The required skill set is in short supply and
is poorly rewarded in the present context, where integrity pro-
grammes tend to be defined by what people are good at doing
rather than what is needed.

The biggest challenge facing Uganda in rebuilding its integrity is for all
stakeholders, government and non-governmental, to agree on a holistic
integrity strategy and an anti-corruption action plan supported by all
donors and emphasizing:

d A balance of power across the executive, judiciary and legislative
branches to ensure that the executive branch governs according
to law and with full accountability, with codes of conduct for
both the public sector and the private sector;

a The rule of law, by cleaning up and strengthening both the police
and the judiciary;

d A requirement that all government agencies quickly develop,
publish and widely disseminate (especially throughout their of-
fices) “citizens’ charters”, under which they establish their
commitment to serve the public, provide realistic time frames
for service delivery and identify those responsible for receiving
and addressing complaints;

d The establishment of a high-level national integrity commission
composed of well-known individuals of integrity to oversee the
processes in non-party political ways (this could be an
overarching commission or a series of advisory committees of
prominent citizens to oversee progress in the various arms and
areas of the strategy).

This national strategy, indeed, the international aid organizations’
strategy, should focus both on re-establishing “values” and on reforming
systems through short-, medium- and long-term activities in the following
four areas: public education and awareness-raising; institution- and
capacity-building; prevention; and enforcement of the new ground rules.

CONCLUSION
Like others in the “development business”, the Global Programme against

Corruption has experienced a steep learning curve with regard to under-
standing the negative impacts of corruption and devising means of curbing



132 Forum on Crime and Society, Vol. 2, No. 1, December 2002

it.3 After almost five years of governance work in Uganda, both the Gov-
ernment and donors have realized that the problem of corruption was
underestimated. As a result, a sufficiently serious strategy or approach to
control the situation was not designed. To make matters worse, many of
the local and international stakeholders are still in denial and are unwilling
to accept responsibility for the current situation.

In Uganda, the current situation is serious, both in terms of petty
corruption and “grand” corruption. The Norwegian auditors of a programme
for handicapped children discovered that 92 per cent of the receipts from
workshops under the programme had been falsified. When the responsible
project managers were later taken to court, their files were lost and they
went free, despite strong pressure from the Government of Norway and
senior Ugandan politicians to enforce the law. Unfortunately, that may be
representative of the current level of corruption and the extent of law
enforcement in the country.

The good news is that serious players in Uganda are seeking to
change the current situation. In 1998, President Museveni established the
Ministry of Ethics and Integrity, one of the first such government minis-
tries in Africa, and selected a strong and bold woman as its leader. With
the help of an independent and active media and a strong parliament,
supported by a capable and independent Office of the Inspector General of
Government and an Auditor General of Government, there is hope that, as
far as corruption in Uganda is concerned, the worst is over. There has
already been evidence of change, with the censuring of three ministers by
parliament, the dismissal of the police commissioner and the imprisonment
of the heads of parastatals, private banks, permanent secretaries and
heads of departments, all as a result of the enforcement of anti-corrup-
tion laws and procedures. That is at least a start.

The objectives of the integrated approach are the following:

a Open dialogue among stakeholder groups, traditional and non-
traditional, in order to address corruption;

a A stronger sense of common ownership for reform initiatives
brought about through the broad participation of stakeholder
groups and, in turn, a greater interest in successful implemen-
tation;

a Increased public awareness about the overall impact of corrup-
tion, the role of civil society in fighting it and the resources
available for that fight;

SThe Global Programme against Corruption, in close collaboration with non-governmental
organizations and the private sector, is helping States by facilitating a real process of change
to improve governance by empowering the victims of corruption to identify the problems (the
types, levels, causes, cost and effects of corruption), to suggest remedies and to monitor the
impact of the anti-corruption strategies and action plans. Experience has shown that, to suc-
ceed in fighting the misuse of public powers for private gain, citizens have to be given access
to information and a voice in their own Government and ultimately make their Government
answerable to the people that it represents. Widely disseminating data from locally requested,
independently conducted surveys can play an important role in this area. The objectives are to
improve the timeliness, quality, coverage and cost of the services delivered to the public and to
bolster the rule of law.
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Q Greater accountability among civil servants for providing services
in an efficient and effective manner;

Q A heightened risk in participating in corrupt practices, as public
awareness of basic rights to services and complaint mechanisms
has increased.

In the case of Uganda, the results of the country assessment were
disseminated by the print and broadcast media and have served to
universalize the discussion on corruption, from the level of the central
Government all the way to the village level. The progress made in address-
ing corruption will be determined by the next country assessment. As
each subsequent assessment is conducted, the process will reinforce the
evidence-based and impact-oriented elements of the integrated approach
and will lead to even greater improvements.
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| BUILDING PUBLIC CONFIDENCE IN ANTI-CORRUPTION
EFFORTS: THE APPROACH OF THE HONG KONG
SPECIAL ADMINISTRATIVE REGION OF GCHINA

By ALAN LA’

The Hong Kong Special Administrative Region (SAR) of China, having no
natural resources and measuring a mere 1,098 square kilometres, has
developed over a relatively short period of time from a place heavy on low-
cost, labour-intensive manufacturing to a leading world business centre.
With 6.7 million residents, this cosmopolitan city of the Orient is well-
known for its commitment to stamp out corruption and admired for being
one of the least corrupt cities in the world.

The Hong Kong SAR has changed from a place stricken with widespread
corruption not long ago to a city acclaimed for its integrity. However, that
path to probity was not without difficulties. The Independent Commission
against Corruption, established in 1974, has been a key agent in the battle
against corruption. To achieve its ends, it required an effective and sustain-
able strategy. It also needed the backing of a Government ready to entrust
it with sufficient resources and the necessary legal powers to tackle corrup-
tion, which is an insidious and secretive form of crime. Above all, the Com-
mission had to win the public's trust and support so that people were willing
to report those who were corrupt and fraudulent.

With the reunification of Hong Kong and China in 1997, the world’s
attention was drawn to the workability of the unprecedented concept of
“one country, two systems”. In some quarters of the Hong Kong SAR,
concerns were expressed about its ability to maintain an effective grip on
corruption and corruption-induced crime. Those concerns, legitimate as
they might have seemed prior to reunification, have since been gradually
forgotten. The successful and relentless pursuit of the corrupt by the
Commission offers the most compelling testimony to the Government's
commitment to fight corruption.

The international community has witnessed the success of the Com-
mission in fighting corruption. Surveys conducted by international organiza-
tions over the past few years have repeatedly confirmed that corruption is
being policed effectively in the Hong Kong SAR. For example, the Hong
Kong SAR continues to climb the integrity ladder, as indicated in the
annual Corruption Perception Index of Transparency International. The most

'Commissioner, Independent Commission against Corruption, the Hong Kong Special Admin-
istrative Region of China.
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notable vote of confidence has come from the international business com-
munity: well over 3,000 multinational corporations currently maintain their
regional headquarters in the Hong Kong SAR, for they know that doing
business there entails no “hidden costs”.

THE “DARK AGE” OF CORRUPTION

To understand the wholehearted support given by the people of the Hong
Kong SAR to the anti-corruption cause, it is necessary to appreciate the
historical background against which the Commission was established.

Unimaginable as it might seem, corruption was a way of life in Hong
Kong in the 1960s and 1970s. To the vulnerable and the underprivileged,
mostly low-income manual workers with little education, bribery was a
“necessary evil”, a way to get things done. Competition for public re-
sources which had become scarce after a massive influx of immigrants
from China further exacerbated the situation. “Going through the back
door”, bribing public officials who held the key to those resources, was
widely practised. In the business community, too, corruption was wide-
spread, as businessmen regarded illegal commissions as a “lubricant” for
business.

The problem of corruption reached epidemic proportions by the 1960s
and early 1970s, when it permeated every aspect of the community.
Subtle hints turned into outright solicitation. It was no secret, for in-
stance, that:

a Patients would have to pay “tea money”, a euphemism for bribe
money, for a blanket or a glass of drinking water in public hospi-
tals;

a A person could purchase a driving licence by bribing the exam-
iner;

a Taxi drivers could avoid prosecution for minor traffic offences by
sticking a “procured” label on the windscreens of their vehicles;

a By paying “protection money”, street vendors could avoid having
to pay penalties for not being licensed;

a Health inspectors would turn a blind eye to unhygienic kitchens
if they were given “tea money”.

The problem was also widespread among many government depart-
ments at that time. It was particularly rampant in the police, where
powerful corruption syndicates were institutionalizing bribe-taking. Through
the police, protection could be bought for many forms of organized crime,
vice trades, illegal gambling and even drug trafficking. As a result, a
number of police sergeants were dubbed “multimillionaire sergeants”,
though their official monthly earnings were very small. Corrupt junior police
officers were able to lead lives as extravagant as those of the rich and
famous.
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Corruption in the police at that time was so widespread and syndi-
cates were so powerful that some police officers privately commented
that “some get on the bus; others run alongside it; yet very few stand in
front of it”. In many cases, the process would start with a police officer
finding some cash in his personal locker. He could quietly accept it and
tacitly “get on the bus” of corruption. Or he could refuse to take part in
the corruption, mind his own business and “run alongside the bus”, in
which case he would become an outsider and could never expect to go far
in his career. His worst option was to “stand in front of the bus” by
reporting it; that could ruin his career prospects and lead to victimization.

The pain inflicted by corruption syndicates on the life of the average
citizen was at that time indescribable. One social campaigner, Elsie Elliot,
summed up succinctly the plight of the common people:

“Almost everybody was suffering. Every shopkeeper in a resettlement
estate was having to pay, every hawker in a bazaar or marketplace

[was] having to pay ... it was squeezing them to death. Hawkers had
to pay for the licence and then they had to pay regularly to operate.”

The lid on public anguish finally blew off when a senior police officer
fled to the United Kingdom of Great Britain and Northern Ireland in mid-
1973 while under investigation for alleged corruption by the Anti-Corrup-
tion Office of the police. The Office was responsible for investigating allega-
tions of corruption in the civil service. The incident triggered a storm of
protest. Students and citizens from many walks of life took to the street
to vent their anger over the inability of the Government to solve the
problem.

The Government realized that decisive action had to be taken to re-
store public confidence. Just five days after the flight of the police officer,
a senior puisne judge, Alastair Blair-Kerr, was appointed to head a com-
mission of inquiry to investigate the matter. That marked the beginning of
a new chapter in the history of anti-corruption efforts in Hong Kong.

FAILURE TO ERADICATE CORRUPTION

As early as 18397, there were laws in Hong Kong against the solicitation
or acceptance of bribes by civil servants. In 1948, shortly after the Japa-
nese occupation of Hong Kong ended, the Government enacted the Preven-
tion of Corruption Ordinance. In 1952, the Government established the
Anti-Corruption Branch, attached to the police, in an attempt to put a
stop to corruption; however, little headway was made in curbing corrup-
tion. In 1971, the more powerful Prevention of Bribery Ordinance was
enacted. At the same time, the Anti-Corruption Branch of the police was
strengthened, becoming the Anti-Corruption Office. Yet corruption in the
civil service showed no sign of abating. As some members of the police
were alleged to be the most serious offenders, public suspicion concerning
the commitment and effectiveness of the Anti-Corruption Office was not
without foundation.
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Blair-Kerr commented in 1973 that responsible bodies generally felt
that the public would never be convinced that the Government really in-
tended to fight corruption unless the Anti-Corruption Office was separated
from the police. Subsequently, in October of that year, the Governor of
Hong Kong, Sir Murray MclLehose, declared that an independent anti-
corruption organization was called for. He told the legislature:

“I believe that it is quite wrong, in the special circumstances of Hong
Kong, that the police, as a force, should carry the whole responsibility
for action in this difficult and elusive field. | think the situation calls
for an organization, led by men of high rank and status, which can
devote its whole time to the eradication of this evil; a further and
conclusive argument is that public confidence is very much involved.
Clearly the public would have more confidence in a unit that is entirely
independent and separate from any department of the Government,
including the police.”

BIRTH OF THE INDEPENDENT COMMISSION
AGAINST CORRUPTION

A dedicated anti-corruption agency, separate from the police and the rest
of the civil service, was established in February 1974, following the enact-
ment of the Independent Commission against Corruption Ordinance.

Born out of government determination and high public expectations,
the Commission was under tremendous pressure to deal a devastating
blow to corruption. To many, the Commission was faced with an impossible
task, given the fact that the forces of corruption were well entrenched.
Even the Governor of Hong Kong admitted that nothing short of a “quiet
revolution in the society” would have to take place for the Commission to
be a lasting success.

Policy makers in the Government had the foresight to provide the new
Commission with an integrated, three-pronged anti-corruption strategy,
involving investigation, prevention and community education. It was also
clearly recognized that the battle against corruption should not be con-
fined to the public sector. The Prevention of Bribery Ordinance outlawed
corruption in the private sector as well, for the government did not be-
lieve in having double standards. The high expectations of the Commission
turned out to be a blessing, as both the Government and the community
were prepared to entrust those dedicated to fighting corruption with
sufficient resources and legal power to get the job done.

Under the law, the head of the Independent Commission against Cor-
ruption was also made directly accountable to the highest authority,
ensuring that the Commission maintained its independent status. The
Independent Commission against Corruption Ordinance stated that the
Commissioner would not be subject to the direction or control of any
person other than the Governor [the Chief Executive after 19971
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In addition, under the Ordinance, the Commissioner was empowered:

d To examine the practices and procedures of government depart-
ments and public bodies in order to facilitate the discovery of
corrupt practices and to secure the revision of methods of work
or procedures which, in the opinion of the Commissioner, may be
conducive to corrupt practices;

d To instruct, advise and assist any persons, at the latter’s
request, concerning ways in which corrupt practices may be
eliminated by such persons;

a To advise heads of government departments or of public bodies
of changes in practices and procedures compatible with the
effective discharge of the duties of such departments or public
bodies which the Commissioner thinks necessary to reduce the
likelihood of the occurrence of corrupt practices;

d To educate the public against the evil of corruption;
d To enlist and foster public support in combating corruption.

This mission of the Commission is reflected in its three functional
arms: the Operations Department, the Corruption Prevention Department
and the Community Relations Department.

In 2000, the Commission had a total of 1,300 staff and was allocated
an annual budget of more than US$ 87 million.

To ensure a high standard of staff integrity, all officers of the Commis-
sion (with the exception of a few drafted from other law enforcement agen-
cies during the initial years) are appointed only after vigorous checks have
been made concerning their integrity. Contracts are renewed every
30 months only if the performance of the officer concerned has been satis-
factory. The contract system was a revolutionary innovation at the time, as
people were hoping to obtain lifelong job security by joining the Government.

Under the Independent Commission against Corruption Ordinance, the
Commissioner, after consulting the Advisory Committee on Corruption, may
summarily dismiss an officer if he is satisfied that it is in the interests of
the Commission to do so. Since 1974, when the Commission was estab-
lished, 539 staff members have been dismissed under such circumstances.

OUTSTANDING RESULTS

As mentioned above, the groundwork for the crackdown on corruption was
laid on three fronts: investigation, prevention and community education.
After decades of hard work, the Commission has been widely recognized
as a model of success in solving the problem. It has proved that the
battle against corruption can be won if sufficient resources, persistent
determination and adequate power to pursue criminal prosecutions exist.
Corruption is a form of crime characterized by “satisfied customers”;
there are often no apparent victims. An anti-corruption agency has to rely
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on members of the public to come forward and report on acts of corrup-
tion. Their willingness to report and, better still, to testify in a court of
law, hinges on their trust and confidence in the agency. It is therefore
essential for the Commission to be continually aware of the mood of the
public. That is achieved by conducting annual opinion surveys, which have
been continuously refined over the years, as well as smaller-scale quarterly
polls, which keep the Commission informed of sudden shifts in public senti-
ment. Such surveys enable the Commission to ascertain if there is any
need to adjust its strategic priorities.

In the Hong Kong SAR, the revolution in the attitude of the public to
corruption has been remarkable. There is evidence of public scorn for
corruption, coupled with a readiness to act against it. Some of the find-
ings of surveys commissioned by the Commission are encouraging:

a Over 98 per cent of respondents have expressed support for
the work of the Commission since the question was first asked
in 1994;

a The level of intolerance towards corruption in both the public and
the private sectors has remained high in recent years. In 1998,
about 80 per cent of respondents held such a view and a high
of 83.7 per cent was recorded in 2000;

a An important barometer of trust is the percentage of reports
of corruption filed by persons willing to provide their identities.
That figure increased gradually from a low of 35 per cent in
1974 to 56 per cent in 1980 and 70 per cent in 2000;

a The proportion of respondents who agreed that the Commission
was impartial in its investigation rose to an all-time high of
74.6 per cent in 2000, up from 56.4 per cent in 1994. In the
2000 survey, only 8.3 per cent of respondents disagreed with
that view.

PREREQUISITES OF PUBLIC SUPPORT

The public’s attitude can never be taken for granted. In the Hong Kong
SAR, the transformation of the public’s attitude from resigned tolerance
of corruption to extreme intolerance has been a slow and painstaking
process punctuated by successes and setbacks. Such a massive social
campaign is demanding, yet the lessons that can be drawn from it are
invaluable. In the context of the Hong Kong SAR, the shaping of a new
social order requires the following elements to be in place:

a Public identification with the cause. Sustained community educa-
tion campaigns are needed to raise public awareness of corrup-
tion. People should be made aware of the fact that corruption
may have dire consequences if left unchecked. They must be
convinced that ordinary citizens are in a position to do some-
thing about it, both for their own interest and the common
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good. They should be shown in concrete terms that corruption
only fuels other crimes, to the detriment of the prosperity and
economic well-being of the people;

a Reporting in confidence. Fear of retaliation discourages people
from reporting. The Commission spares no effort to ensure that
no one is victimized for reporting corruption. To that end, the
Commission has enforced from the start a rule of silence on all
reports of corruption. For highly sensitive cases, the Commis-
sion has in place a comprehensive witness protection programme
that, in extreme cases, enables witnesses to change their
identities and relocate;

a Making corruption a high-risk crime. Justice must be seen to
prevail against corruption. Nothing could send a stronger mes-
sage to both law-abiding citizens and criminals than being able
to bring to justice persons who have committed acts of corrup-
tion, regardless of their background or position;

Qa Credible checks and balances. Because of the confidential nature
of the work of the Commission and the extensive investigative
powers that it enjoys, there is some potential for abuse. Since
the inception of the Commission, therefore, an elaborate system
of checks and balances has been in place to reassure the public
that if any abuse were to occur, the situation would be
promptly rectified. The system safeguards the interest of the
public by placing prosecution decisions solely in the hands of the
Department of Justice. All aspects of the Commission, investiga-
tion, prevention, community education and overall management,
are supervised by advisory committees comprising respectable
citizens appointed by the Chief Executive of the Hong Kong SAR.
The committees can discuss with the Chief Executive matters of
concern and publish annual reports on their work. Moreover, all
non-criminal complaints against officers of the Commission are
vetted by an independent complaints committee that publishes
its findings annually.

WINNING PUBLIC TRUST

The Commission was established at a time when the Government’s deter-
mination and capability to fight graft was in doubt. Thus, the Commission
had to win back public trust.

The public believes results, not empty slogans. The first Commissioner
decided that only through quick and forceful action could public confidence
be gained. The civil service as a whole and the police in particular were
identified as the primary targets. The successful extradition from London
of Peter Godber, a fugitive police officer, and his subsequent conviction
within a year gave the Commission a promising start.
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High-profile arrests and prosecutions continued to make headlines.
That gradually convinced the public that the Government and the Commis-
sion meant business. Reports on corruption began to flood in: in the first
year, 86 per cent of them concerned government departments and the
police. Corruption syndicates in the police, high on the Commission’s list
of problems to be dealt with, were vigorously pursued. In one major opera-
tion mounted during that period, 140 police officers from three police
districts were rounded up. More than 200 policemen were detained for
alleged corruption at one time. A total of 260 police officers were pros-
ecuted between 1974 and 1977, four times the total number prosecuted
in the four years preceding the establishment of the Commission.

In parallel, corruption prevention specialists were dispatched to various
government departments to examine their procedures and practices with
a view to removing all loopholes for corruption. Assistance was also ren-
dered to help departments produce codes and guidelines on staff conduct.
The Corruption Prevention Department was also involved in the early
stages of policy formulation and in the preparation of new legislation to
obviate opportunities for corruption.

In addition, the Community Relations Department of the Commission has
brought about a revolution in the public’'s attitude towards corruption. Vari-
ous publicity and outreach programmes have been organized by the Depart-
ment to educate the public about corruption. The strategies have been
refined and adjusted to suit the changing social and economic environment.

DOUBLE-BARRELLED APPROACH IN PUBLIC EDUCATION

The public education endeavours of the Commission have involved extensive
use of the mass media and face-to-face contact. Over the past 25 years,
the approach has proved to be effective in instilling a culture of probity.

Mass media

The Hong Kong SAR is known for its free press. There were about
60 printed daily newspapers and more than 700 periodicals in 2000. In
addition, there are two free-to-air commercial television stations, one cable
network and other satellite-based television services broadcasting news and
other programmes on more than 40 domestic and non-domestic channels.
The Commission has realized from the beginning that the mass media is
a powerful and indispensable partner in disseminating anti-corruption mes-
sages. A news story about a person convicted of corruption has a significant
impact on the community. A press information office was one of the first
units established by the Commission. Acting as a bridge between the Com-
mission and the press, the office regularly issues press releases on the
operations of the Commission and arranges interviews and briefings by offic-
ers of the Commission to hammer home the message that corruption is evil.
Media reports on crimes involving corruption can have a deterrent effect.
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Advertising campaign

In addition, the Commission produces its own “announcement of public
interest” to proactively articulate a culture of probity through advertising
campaigns. The messages are tailored to suit the prevailing public senti-
ment and social climate. The messages of the past 27 years can be seen
to have had four phases:

Q

The era of awakening. In its early years, the Commission had to
deal with a population that was deeply suspicious of the Govern-
ment’'s commitment to fighting corruption. People on lower
incomes, who were more vulnerable to abuse, held a particularly
tolerant view of such crime. Media campaigns were launched to
reach that sector of society and highlight their suffering. Backed
with tough law enforcement action, the Commission urged the
public to become a partner in fighting corruption by reporting
such crime;

Level playing field. As syndicated corruption in the police and the
civil service diminished by the late 1970s, the Commission was
able to channel more of its energy into dealing with the problem
of corruption in the private sector. In the midst of an economic
upturn, the Commission emphasized that the fight against cor-
ruption was important to the continued economic growth of
Hong Kong. Elements of deterrence and persuasion were in-
cluded in those campaigns. The slogan used by the Commission,
“Whichever way you look at it, corruption doesn’t pay”, reverber-
ated loud and clear in the community. Tough action against
some private corporations and their senior managers during the
period reinforced the warning by the Commission that it was not
making an empty threat;

The 1997 jitters. During the years of transition leading to the
reunification of Hong Kong and mainland China in 1997, some
people in Hong Kong were worried about the uncertain future.
After all, the concept of “one country, two systems” was with-
out precedent anywhere in the world. It was suspected that
certain individuals would try to take advantage of the situation
to get rich fast, despite the large number of cases involving
corruption that were being reported. There were some doubts in
the community about the ability and the effectiveness of the
Commission to keep Hong Kong one of the least corrupt places
in the world after reunification. To counter those concerns, the
Commission set out to reassure the general public, through
media campaigns, that the corruption of the 1960s and 1970s
would not return as long as the public continued to cooperate in
tackling the problem;



144 Forum on Crime and Society, Vol. 2, No. 1, December 2002

a The mission continues. After a long period of economic prosper-
ity, coupled with the gradual reduction of reports of corruption,
the social ill that once plagued the city has in recent years
gradually faded. The prevailing social environment is such that
there is some danger that the level of alertness may drop,
particularly among members of the younger generation who have
never experienced corruption. They may take it for granted that
corruption is no longer a threat and may have trouble compre-
hending the fact that parents and grandparents fought a fierce
battle to free the Hong Kong SAR from corruption. To the
Commission, it is important that the next generation should be
made aware of the need to continue anti-corruption efforts. In
recent years, a large share of the educational resources has
gone to fostering integrity and honesty among youth. That will
continue to be the case in the years to come.

Television drama series

Shortly after its inception, at a time when television was the most power-
ful media for reaching the masses, the Commission started producing
television drama series based on real corruption cases. The television
drama series turned out to be an astounding success and to date it
remains one of the most popular television programmes, its ratings com-
parable to those of commercial productions. In these biennial television
series, the dire consequences of corruption are vividly portrayed and the
professionalism and efficiency of the officers of the Commission are effec-
tively conveyed. To ensure that the work of the Commission is accurately
reflected, the actors portraying officers of the Commission are asked to
dress, talk and carry out their investigations in a manner that is as close
to real life as possible.

The Internet

The cyber revolution has provided the Commission with another potent
medium for interactive communication with the community. Internet surf-
ers can gain access to the Commission in the virtual world and obtain
“best practice” packages for specific trades and industries and practical
guides on how to deal with ethical dilemmas and difficult situations in
individual branches of industry. The web site of the Commission also con-
tains information on the corruption cases that it has dealt with over the
years.

As Internet browsing has become one of the most popular hobbies
among members of the younger generation, the Commission has also
launched a web site for teenagers, through which interactive games and
information are used to impart positive values to young people.
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Face-to-face contact

Despite the immense influence the media has in reaching the masses, the
Commission believes that it is no substitute for face-to-face contact with
the people it serves. As a mode of communication, face-to-face contact is
best suited to explaining the goals and mission of the Commission and to
obtaining feedback on its work. The Commission uses a strategic network
of regional district offices to maintain direct contact with members of
various sectors of the community. The offices serve as focal points of
contact with local community leaders and organizations with whom the
Commission’s regional officers organize various activities to disseminate
the anti-corruption messages. The regional offices hold regular meet-the-
public sessions to gauge public views on various corruption issues. They
are manned by persons trained to deliver the Commission’s messages to
different sectors of the community and can also serve as report centres.
Members of the public can walk in and lodge a complaint about corruption.
Experience shows that people usually feel more at ease in providing details
pertaining to their complaints in less formal settings.

In conducting their liaison work, community relations officers also
adopt a focused approach, targeting certain sectors of the community.
Tailor-made briefings and training sessions are offered to civil servants and
those practising specific trades in the private sector, in order to raise
their awareness of the anti-corruption law and the problems associated
with corruption.

Educational programmes are arranged to develop an anti-corruption
culture among young people and newly arrived immigrants.

Community relations officers reach between 200,000 and 300,000
people on average per year, through 800 talks, activities and special
projects. The 200 staff members meet with members of the community
at meet-the-public sessions, and during training workshops at workplaces,
school talks and seminars designed for businesses and professionals.

CURRENT SITUATION WITH REGARD TO CORRUPTION

Corruption in the Hong Kong SAR is under control. While no Government
can expect to eradicate corruption completely, the improvements that
have been achieved in the area of integrity are encouraging. The efficiency
and honesty of the civil service have been acknowledged by the world
community and syndicated corruption is a thing of the past.

The various types of complaint made reveal changes in the social
culture and public attitudes. Complaints involving corruption in the civil
service accounted for 86 per cent of the total in 1974; that figure
dropped to 60 per cent in 1980 and less than 40 per cent in 2000.
Reports on alleged police corruption plunged from 45 per cent of the total
in 1974 to 30 per cent in 1984 and to less than 14 per cent in 2000.
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Complaints involving corruption in the private sector accounted for
13 per cent of the total in 1974, 37 per cent in 1984 and 54 per cent
in 2000. That increase was attributed largely to the growing public intol-
erance of corruption in the private sector and, to a greater extent, to
the realization within the business community that corruption was bad for
business.

Despite strong resistance to the Commission in the 1970s, entrepre-
neurs have gradually come to understand that bribery has an adverse
effect on business. Consequently, their resistance has changed to accept-
ance and even active support of the Commission. In 1995, six major
chambers of commerce, together with the Commission, helped found the
Hong Kong Ethics Development Centre to promote ethics and corporate
governance. Nowadays, nearly 10 per cent of reports of corruption in the
private sector are made by senior business managers.

CONCLUSION

Fighting corruption is an ongoing battle. The public needs to be constantly
assured that the Commission is capable of carrying out its work effec-
tively, without fear or favour. The Commission is keenly aware of the
continued need to maintain its level of professionalism in the face of the
growing sophistication of criminal groups, aided in part by the globalization
of trade and the digital revolution.

The extremely low incidence of corruption in the Hong Kong SAR is
not solely the result of the establishment of the Commission. Some of the
more important factors that have played a role are the following:

a A haolistic approach to the problem. The three-pronged strategy
of investigation, prevention and community education has enabled
the Commission to tackle the problem at its source;

a A supportive public. A supportive public makes it possible for the
battle against corruption to be fought on all fronts, in every
corner of the community. Without a supportive public, regardless
of the human and financial resources involved, it would not have
been possible to reduce corruption so quickly;

a The rule of law. The people of the Hong Kong SAR have treas-
ured, respected and guarded the rule of law. That is important
to efforts to convince the public that justice will be done;

(. Government commitment. The commitment of the Government
has been demonstrated by the provision of sufficient resources
and adequate legal powers to hunt down the criminals involved in
corruption.

The Hong Kong SAR has sucessfully demonstrated that corruption can
be contained. The Independent Commission against Corruption continues
its task of ensuring it remains under tight control in the future.



| FOR A GLOBAL APPROACH TO FIGHTING CORRUPTION:
COLOMBIA’S STEPS TOWARDS TRANSPARENCY

By HECTOR CHARRY SAMPER'

The oft-quoted aphorism of Lord Acton, “Power corrupts and absolute power
corrupts absolutely”, is a historically proven truth. Open systems, the
enjoyment of liberties, respect for institutional limits and genuine democratic
procedure undoubtedly constitute progress towards countering corruption,
but can one be blind to the spread of corruption in powers that are not
absolute, in flourishing societies or States firmly founded on the rule of law?

It is the insidious, mobile aspect of corruption that makes combating it
a challenge for all to meet; it is essential to formulate a response and be
committed to it. The list of legal instruments on corruption is impressive.
And there can be no justification at this point for bringing down the minimum
standards already adopted, not even for the sake of achieving their supposed
universalization or increasing the chances of their being ratified.

Corruption breeds in an opaque and clandestine world; it must be
combated by cultivating transparency and integrity. Setting aside legiti-
mate argument over its important ideological and practical implications,
globalization is a fact of life deriving from formidable technical and scien-
tific developments that have a tangible daily reality. The task ahead is
formidable and multifaceted, but its one unifying element should be the
conception, development and negotiation of a convention against corrup-
tion. This is not a case of simply adding yet another text to those which
exist already, albeit one with a broader geographical scope. Goals must be
set that are greater than those of the past; the doors must be thrown
wide open to a global and sustained effort. In a kind of collective cathar-
sis, States need to rally together to bring about a profound change in
behaviour. They must reach beyond their natural differences and the diver-
sity of their situations; they may require internal adjustment, a strength-
ening of controls, a reform of practices and more effective and more
extensive international cooperation among government institutions and
private agencies alike.

For many years now, governance standards have existed and, except
perhaps in certain countries, there have even been institutions in place.

'Chairman of the Ad Hoc Committee for the Negotiation of a Convention against Corruption,
Permanent Representative of Colombia to the United Nations Office (Viennal and other interna-
tional organizations, former Minister of Justice of Colombia.
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However, it would be wrong to deny the clear evidence that, to a greater
or lesser degree, what is known as corruption is gaining ground; it is even
encroaching on the agencies and institutions designed to contain it, such
as parliamentary assemblies, the judiciary and regulatory bodies. The fragil-
ity of law unaccompanied by will is wont to create vast distances that
tend to make sceptics of citizens the world over.

Cultural differences must be recognized and respected and specific
conditions must be examined in order that common denominators capable
of improving the situation can be identified. There is a need to affirm
certain ethical principles, a scale of values that forms a common bedrock
underlying different cultural currents. These enrich what can be seen as
common civilization, a common identity that can be found through action
undertaken together.

The overlap of the public and private spheres and even at times their
confusion appear to be one of the defining features of our time. The grow-
ing trend of transnational crime includes corruption and necessitates a
sharing of responsibilities. In the seventeenth century, the poet and nun
Sor Juan Inés de la Cruz, although writing about prostitution rather than
corruption, asked:

Or who is more to blame,
Though both of them do ill,
She who sins for pay,

Or he who pays to sin?

An additional effort to combat corruption will be required of interna-
tional organizations such as the United Nations and the Bretton Woods
organizations (the World Bank, International Monetary Fund and the World
Trade Organization), and of regional systems and the new integration
arrangements, of the public sector and private enterprise, of the churches
and the media, of civil society and political parties. The financial and bank-
ing institutions and multinational corporations will also be called upon to
step up their efforts to prevent corruption, combat it and eliminate it as
a global phenomenon.

THE FIGHT AGAINST CORRUPTION AS A GLOBAL CIVIC DUTY

No country, whether developed or developing, is immune to corruption and
each can offer clues as to how best to deal with it. What is essential is
to take action against it, to reject the idea that it is an inevitable condi-
tion to which people are condemned.

No matter how far advanced the problem of corruption is, it can be
fought. It hurts everyone, and it is up to each person to oppose it by
adopting an approach that is at once consensual, idealistic and pragmatic.
It is useless to hope for miracle formulas or instant solutions.

Secretary-General Kofi Annan (2002) was right in stating in his ad-
dress to the Preparatory Committee for the International Conference on
Financing for Development at its fourth session, held in New York from
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14 to 25 January 2002, that for the International Conference to be a
success, “it must strengthen and sharpen the consensus that now exists
on the policies, mechanisms and institutional frameworks which are re-
quired, within the developing countries, to mobilize domestic resources, as
well as to attract and benefit from international private capital flows—and
particularly from foreign direct investment. Agreement to conclude a com-
prehensive international convention against corruption—providing, for exam-
ple, for the repatriation of illegally transferred funds—would also be a
major step forward”.

That should strengthen the resolve in tackling the different types of
corruption that exist in all societies. What is appearing now are anti-
models of corrupt conduct that strike not only at moral standards, but
also at the very governability of a country, producing destabilizing effects
that are quantifiable in terms of gross domestic product and that under-
mine the best models and paradigms.

There is a need to work towards the creation of a universal culture of
international responsibility, a global civil duty.

INDIVIDUAL EFFORTS: THE COLOMBIAN NATIONAL STRATEGY
AGAINST CORRUPTION

The global battle against corruption is the sum of the approaches of
individual States. In the case of Colombia, the challenge facing the Admin-
istration is how best to foster an effective and efficient local government
and a judicial system of integrity. The only option for Colombia, as for any
sovereign State, appears to be to strengthen the institutional anti-
corruption framework in order to contribute indirectly to the prevention of
abuses of public office for personal benefit and to break the cycle of inter-
action between the public and private sectors.

The Government of Colombia has made anti-corruption reforms one of
its policy priorities by establishing a presidential programme against cor-
ruption. Similar programmes have been developed by institutions such as
the General Prosecutor’'s Office (Fiscalia General), the Solicitor General’s
Office (Procuraduria), the Auditor General’s Office (Contraloria) and the
Bogota Chamber of Commerce, which is a private effort. Although the
anti-corruption initiatives taken by the Government so far have been sub-
stantive and laudable, key areas such as the judicial branch and the ad-
ministration of the issuing of permits, public health and public education
lack effective management and social control.

The implementation of social control mechanisms through close col-
laboration with the judicial system, the executive and legislative branches
and other control agencies is also a technical issue to be addressed.
Those mechanisms are the key to building trust in public institutions
among the population in general, and transparency in the relations be-
tween the State and private citizens in particular. Their implementation
would increase political stability and good governance, both essential pre-
conditions for lasting economic, social and political development.
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A CASE OF INTERNATIONAL COOPERATION
AGAINST CORRUPTION

Within the framework of the global programme against corruption, the
Government of Colombia requested the Centre for International Crime
Prevention to assist it in incorporating best governance practices in local
and national public policies at key government institutions, who then cre-
ated a pilot corruption programme. That assistance is based on a strong
pre-existing foundation that includes political will, which at the same time
has the technical capacity to execute reforms and a strong operational
partnership with civil society. A memorandum of understanding was signed
on 1 May 2001 by the Minister of Foreign Affairs of Colombia and the
Director of the Centre for International Crime Prevention. The elements of
the programme were developed in close collaboration with the presidential
programme against corruption and with the Ministry of Foreign Affairs.
Other authorities within the executive, legislative and judicial branches also
provided useful inputs.

The aim of the programme is to create a national integrity committee
composed of the leading members of every sector of Colombian society
and the State who will orient the national policy against corruption and
act as points of contact for the international organizations. It is intended
that the committee should adhere to the following principles:

a Integrity. The members of the committee must be perceived by
the general public to have a high level of credibility;

d Representation. The members of the committee should be chosen
from those working within the main entities of the public sector
and those involved in the fight against corruption from the
private sector, including the church and youth;

a Independence and stability. The committee must be independent
of the Government and political parties, and must not be af-
fected by any changes in government.

The objective of the committee is to address the institutional weak-
nesses that foster corruption at the local level and that have implications
for the public sector nationwide. The pilot programme is to deal with the
precarious situation in the provision of public services, including the main-
tenance of law and order, starting at the level of local government, which
has strong implications for future reform at the national level. The provi-
sion of public services by local governments through the judicial, legislative
and executive branches directly affects the quality of life and the security
of the population. In order to improve the institutional effectiveness of
local government as the provider of public services, the joint project will
address the inadequate integrity and capacity of a significant number of
public officials in their interaction with the general public.

There is a lack of capacity at the local government level and within
the executive, legislative and judicial branches as a whole to deal with the
eradication of corrupt practices. This is linked to the difficulties
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experienced by the State in establishing a result-based public sector
management system based on social control mechanisms. The stakeholder-
endorsed anti-corruption action plans for improving integrity that had
previously been established with the assistance of various national and
international institutions such as the World Bank have suffered from
insufficient operational capacity at the grass-roots level within the execu-
tive, the judicial and, in particular, the legislative branches.

The information about the types, levels, cost, causes and remedies of
corruption required for evidence-based planning will be obtained through
assessments of the capacity and integrity of three local governments, in
Ibagué, Manizales and Pasto, which will include: a desk review of all infor-
mation regarding corruption at the local government level; face-to-face
interviews with mayors, judges, lawyers and prosecutors; opinion surveys
with court users; case studies of examples of corruption among local
officials from the executive, legislative and judicial branches; an assess-
ment of the rules and regulations governing the behaviour of public offi-
cials; a review of the institutional and organizational framework of the
criminal justice system at the local level;, and an assessment of survey-
based frequencies of perceived institutional quality and corrupt practices.

The three pilot jurisdictions were selected by following unbiased techni-
cal requirements that included assessments of their political willingness to
execute reforms within a relatively short period and the capacity of civil
society to actively support those reforms. They were chosen after consul-
tation with the presidential programme against corruption and the Minis-
try of Foreign Affairs, thus demonstrating the political willingness of
Colombia’s highest authorities to implement institutional reforms. The
executive, legislative and judicial sectors in the three local governments
have formally agreed to participate in the pilot programme. It is hoped
that the immediate beneficiary will be civil society.

The experience of Colombia serves to illustrate why the global battle
to eliminate corruption needs to be waged on the historical, social, eco-
nomic and cultural fronts. Despite the difficulties involved, people from all
segments of society must dedicate themselves to this effort, for to do so
is, in effect, a civic duty on a global scale. Success in the endeavour will
not only improve the efficiency of government, but will also have tangible
benefits in terms of gross domestic product and quality of life. The fight
against corruption must be a policy of the State rather than of a Govern-
ment, which could fine-tune it, when necessary, to make it more effective
and holistic.
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| THE NEGOTIATION OF THE DRAFT UNITED NATIONS
CONVENTION AGAINST CORRUPTION

By DIMITRI VLASSIS'

The question of drafting a convention against corruption was raised for the
first time during the negotiations on the United Nations Convention against
Transnational Organized Crime. The Ad Hoc Committee that carried out
those negotiations debated whether corruption should be covered by that
Convention. The view that prevailed was that, although corruption was too
complex and broad an issue to be covered exhaustively by a convention
dealing with transnational organized crime, that Convention would not be
complete without source provisions on corruption, because corruption was
both a criminal activity in which organized criminal groups often engaged and
a method used by those groups to carry out other criminal activities. The Ad
Hoc Committee therefore agreed on the inclusion of only limited provisions
on corruption in the United Nations Convention against Transnational Organ-
ized Crime, on the understanding that the drafting of a separate instrument
covering corruption would be considered to cover corruption. The United
Nations Convention against Transnational Organized Crime (General Assembly
resolution 55/25, annex |1} contains an article on the criminalization of cor-
ruption and an article on measures against that criminal activity. The article
on the criminalization of corruption includes a basic definition of public offi-
cials, essentially deferring to national law.

In its resolution 55/61 of 4 December 2000, the General Assembly
decided to establish an Ad Hoc Committee for the Negotiation of a Con-
vention against Corruption. In that resolution, the Assembly also outlined a
preparatory process designed to ensure the widest possible involvement of
Governments through intergovernmental policy-making bodies. The Assembly
also requested the Secretary-General to prepare a report analysing exist-
ing international legal instruments and to submit it to the Commission on
Crime Prevention and Criminal Justice. The Assembly further requested
the Commission to review and assess the report of the Secretary-General
at its tenth session, in 2001, when its thematic discussion was on
the progress made in global action against corruption. The Assembly
also requested the Secretary-General to convene an intergovernmental
open-ended expert group to prepare draft terms of reference for the

'Crime Prevention and Criminal Justice Officer, Centre for International Crime Prevention,
Office on Drugs and Crime, United Nations Office at Vienna.
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negotiation of the new legal instrument against corruption, taking into
account the report of the Secretary-General and the recommendations of
the Commission at its tenth session. The expert group was requested to
submit the draft terms of reference for the negotiation of the legal
instrument against corruption to the Assembly, through the Commission
and the Economic and Social Council, for adoption.

At the time that the General Assembly was considering the draft reso-
lution that subseguently became resolution 55/61, Nigeria, on behalf of the
Group of 77 and China, proposed a draft resolution on the illegal transfer of
funds and the repatriation of such funds to their countries of origin. As
originally proposed, the draft resolution would have called for the negotiation
of a separate instrument on that subject. Through negotiation, the two
draft resolutions were brought into line. Thus, the draft resolution on the
illegal transfer of funds became resolution 55/188, in which the Assembly
invited the Intergovernmental Open-Ended Expert Group to prepare draft
terms of reference for the negotiation of an international legal instrument
against corruption to examine the issue of illegally transferred funds and the
repatriation of such funds. That new mandate placed the issue of asset
recovery within the framework of the future convention against corruption.

The sensitive and complex nature of asset recovery became evident
during the tenth session of the Commission on Crime Prevention and
Criminal Justice, when a draft resolution on that subject was considered.
During the debate on the draft resolution, asset recovery was maintained
as one of the key issues to be covered by the future convention against
corruption and the terminology concerning the issue evolved. The draft
resolution later became Economic and Saocial Council resolution 2001/13 on
strengthening international cooperation in preventing and combating the
transfer of funds of illicit origin, derived from acts of corruption, including
the laundering of funds, and in returning such funds.

The meeting of the Intergovernmental Open-Ended Expert Group was
held in Vienna from 30 July to 3 August 2001. In September 2001, the
Commission, at its resumed tenth session, on the recommendation of the
Intergovernmental Open-Ended Expert Group, approved, for adoption by the
General Assembly a draft resolution on the terms of reference for the
negotiation of an international legal instrument against corruption. The
draft resolution was later adopted by the Assembly as resolution 56/260
of 31 January 2002.

In resolution 56/260, the General Assembly decided that the Ad Hoc
Committee should negotiate a broad and effective convention which, sub-
ject to the final determination of its title, should be referred to as the
“United Nations Convention against Corruption”. The Assembly requested
the Ad Hoc Committee, in developing the draft convention, to adopt a
comprehensive and multidisciplinary approach and to consider, inter alia,
the following indicative elements: definitions; scope; protection of sover-
eignty; preventive measures; criminalization; sanctions and remedies; con-
fiscation and seizure; jurisdiction; liability of legal persons; protection of
witnesses and victims; promoting and strengthening international coopera-
tion; preventing and combating the transfer of funds of illicit origin derived
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from acts of corruption, including the laundering of funds, and returning
such funds; technical assistance; collection, exchange and analysis of
information; and mechanisms for monitoring implementation. The Assembly
also invited the Ad Hoc Committee to draw on the report of the Intergov-
ernmental Open-Ended Expert Group, on the report of the Secretary-
General on existing international legal instruments, recommendations and
other documents addressing corruption (E/CN.15/2001/3 and Corr.1), as
well as on the relevant parts of the report of the Commission on Crime
Prevention and Criminal Justice on its tenth session, and in particular on
paragraph 1 of Economic and Social Council resolution 2001/13 as re-
source materials in the accomplishment of its tasks. The Assembly re-
guested the Ad Hoc Committee to take into consideration existing interna-
tional legal instruments against corruption and, whenever relevant, the
United Nations Convention against Transnational Organized Crime. The
Assembly decided that the Ad Hoc Committee should be convened in
Vienna in 2002 and 2003, as required, and should hold no fewer than
three sessions of two weeks each per year, according to a schedule to be
drawn up by its bureau, and requested the Ad Hoc Committee to com-
plete its work by the end of 2003. The Assembly accepted with gratitude
the offer of the Government of Argentina to host an informal preparatory
meeting of the Ad Hoc Committee prior to its first session.

The Informal Preparatory Meeting of the Ad Hoc Committee for the
Negotiation of a Convention against Corruption was held in Buenos Aires
from 4 to 7 December 2001. In preparation for that meeting, Govern-
ments were invited to submit proposals for the future convention. The
purpose of the Informal Preparatory Meeting was to consolidate proposals
made by Governments, in order to pave the way for the work of the Ad
Hoc Committee. The Informal Preparatory Meeting had before it 26 pro-
posals, submitted by Governments of countries in all regions of the world.
Some of the proposals contained full texts for the draft convention, while
others offered more general observations and comments regarding the
content of the draft instrument or the methodology to be followed in the
negotiations. The fact that the proposals were so numerous and diverse
was evidence of the interest of States in all regions in being actively
involved in the negotiating process. Those elements should ensure the
comprehensiveness, high quality and universality of the final product of the
negotiations, which will be essential to its effectiveness, acceptance and
success as an international legal instrument. The Informal Preparatory
Meeting consolidated all proposals on the text of the draft convention in a
single document to be used by the Ad Hoc Committee as the basis of its
work.

At its first session, held in Vienna from 21 January to 1 February
2002, the Ad Hoc Committee began its first reading of the draft United
Nations Convention against Corruption, covering articles 1-39 of the draft
text. During the first reading, four key issues emerged:

(a) The definition of ‘public official”. The debate revolved around how
broad this definition should be and whether the future Convention should
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contain an “autonomous” definition or whether the definition should be left
to national law. It was pointed out that a third option might be to have a
definition in the future Convention to set the standard and allow countries
to expand it if they wished;

(b)  The definition of “corruption”. The debate centred on how broad
this definition should be. An interesting proposal made during the first
session of the Ad Hoc Committee was not to include a specific definition
in the future Convention, but to approach the issue through the
criminalization provisions, that is, to have the future Convention establish
certain acts of corruption as criminal offences. An equally interesting
discussion related to whether agreement should be sought first on the
definition of corruption or on the offences to be established. That discus-
sion provided a hint of the more central question of what States wished
the future Convention to be and to accomplish. Criminalization would be
more important to a convention intended as a tool for international co-
operation, while a convention negotiated for the purpose of setting stand-
ards might not give the same weight to criminal law;

(c]  The question of whether private sector corruption should be in-
cluded in the convention. Most States expressed a strong preference for a
convention that would cover corruption in the private sector. For some
other States the matter was very complex, creating many conceptual,
legal and procedural problems, to which there might not be globally ac-
ceptable solutions;

(d]  The question of how extensive and binding the provisions on pre-
vention should be. The current draft convention includes extensive provi-
sions on prevention. The debate appears to be related to the expected
nature and intended accomplishments of the future convention, as indi-
cated above. One issue that appeared to be settled was whether there
should be an annex to the convention containing the International Code of
Conduct for Public Officials (General Assembly resolution 51/59, annex).
The legal significance of an annex to a binding international legal instru-
ment such as a convention, together with the consequent need to subject
such an annex to negotiations of the same rigour as for the main text,
led to a preliminary decision not to include an annex to the draft conven-
tion but to make a reference in the text of the convention to the resolu-
tion in which the Assembly adopted the Code of Conduct.

The Ad Hoc Committee is expected to complete its first reading of
the draft convention at its second session, to be held in Vienna from
17 to 28 June 2002.

Pursuant to the decision of the Ad Hoc Committee at its first ses-
sion and following a proposal by the Government of Peru, the Centre for
International Crime Prevention of the Office on Drugs and Crime will organ-
ize a one-day technical workshop on asset recovery during the second
session of the Ad Hoc Committee. The purpose of the workshop is to
provide interested participants with technical information and specialized
knowledge on the complex issues involved in the question of asset
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recovery. The workshop will therefore not lead to any formal conclusion.
The bureau of the Ad Hoc Committee has approved the programme and
format of the workshop.

After holding its second session in June 2002, the Ad Hoc Committee
will continue its work in four more sessions planned for 2002 and 20083.
The negotiating process is bound to become more intricate as the Ad Hoc
Committee enters the phase of seeking consensus on specific concepts
and provisions. It would be premature to attempt to predict the direction
or outcome of the negotiations. Even at this early stage, however, there
is ample cause for optimism. A spirit of commitment and willingness to
cooperate and seek solutions to all possible problems prevailed during the
first session of the Ad Hoc Committee. That spirit, if it continues, should
ensure the functionality and quality of the future convention.
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Substantive or professional areas of interest:

2. The main objective of this journal is to act as a forum for
international debates on crime prevention and criminal justice issues.
In your view, does Forum meet this objective?

[ ] Strongly agree

[ ] Agree

[ ] Disagree

[] Strongly disagree
[ ] Unsure
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3. How satisfied are you with the subject material presented (that is,
the scope, international perspective and range of authors) of the
articles presented in Forum?

[ ] Very satisfied
Satisfied
Somewhat satisfied

Dissatisfied

O OO

Very dissatisfied

4. Do you regard the standard of the research presented in Forum to be:

[

Of a generally high quality
[ ] Of a mixed or varying quality

[] Of a low quality

5. Qverall, how satisfied were you with this edition of Forum?

[ ] Very satisfied

[] Satisfied

[ ] Somewhat satisfied
[ ] Dissatisfied

[ ] Very dissatisfied

6. What do you believe the strong points of Forum to be?

7. What do you believe the weak points of Forum to be?
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8. How, in your opinion, could Forum be improved?

9. How would you compare Forum with other professional publications
and journals in the field of criminal justice?

[ ] Of a better standard
[] Of the same standard

[ ] Of a lower standard

10. What topics in particular would you like to see covered in future
issues of Forum?
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