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! Thiswas before the entry into force of the International Convention on the

Protection of the Rights of All Migrant Workers and Members of Their Familieson 1 July
2003.

2 France (see A/51/40), the United States of America (see A/50/40, vol. 1) and the
United Kingdom of Great Britain and Northern Ireland (see A/50/40).

®  Communication No. 845/1999, Rawle Kennedy v. Trinidad and Tobago

(CCPR/C/67/D/845/1999), decision adopted on 2 November 1999.

*  C.Redgwell, “Reservations to Treaties and Human Rights Committee General

Comment 24", 46 International and Comparative Law Quarterly (1997) 390; B. Simma,
“Reservations to Human Rights Treaties:Some Recent Developments”, in Hafner et al ., Liber
Amicorum Professor Seidl-Hohenweldern (Kluwer Law International, 1998, pp. 659-680; R.
Baratta, “ Should Invalid Reservations to Human Rights Treaties be Disregarded? ", 11
European Journal of International Law (2000) 413; M. Craven, “Legal Differentiation and
the Concept of Human Rights Treaty in International Law”, 11 European Journal of
International Law (2000) 489; J. Klabbers, “Accepting the Unacceptable? A Nordic
Approach to Reservations to Multilateral Treaties”, 69 Nordic Journal of International Law
(2000) 179.

> E.g. follow-up action and conclusions and recommendations of the sixth meeting

of persons chairing the human rights treaty bodies, report of the Secretary-General
(HRI/MC/1996/2), especially paras. 11-15 on intergovernmental expressions of concern.

®  Vienna Convention on the Law of Treaties, United Nations, Treaty Series, vol.

1155, entry into force 27 January 1980 in accordance with its article 84, para. 1.

" Article 60, paragraph 5, however, does provide an exception to the usual rulesin

the case of the effects of a material breach of treaties of a humanitarian character.

8 McNair, “The Functions and Differing Legal Character of Treaties”, 11 British

Yearbook of International Law (1930) 100; R. Higgins, “Human Rights. Some Questions of
Integrity”, 52 Michigan Law Review (1989) 1; see also the discussion of thisissuein the
second report on the reservations to treaties (A/CN.4/477).

®  Seefor example, article 20 of the Convention against Torture; article 2, paragraph

1, of the Second Optional Protocol to the International Covenant on Civil and Political
Rights and general comment No. 24, para. 15.

19 Human rights treaties are generally silent on this issue.
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1 E.g. general comment No. 24, para. 3 and the objection by Germany to the

reservation by Algeriato article 8 of the International Covenant on Economic, Social and
Cultural Rights.

12 Observations of the United Kingdom on general comment No. 24, op. cit. at note 2.

13 E/CN.4/Sub.2/2002/34; of the 492 objections made to reservations to the six
treaties 370 (75 per cent) refer expressly to incompatibility with the object and purpose of
the treaty and 118 (24 per cent) refer indirectly to incompatibility (e.g. the objecting State
will interpret the statement in such a way as to be compatible with the objects and purpose of
the treaty).

14 Reservations to the Convention on the Prevention and Punishment of the Crime of

Genocide, Advisory Opinion of 28 May 1951, |.C.J. Report 1951, p. 23, para. 10.

> Roberts and Guelff, Documents on the Laws of War, 3rd ed., pp. 363-368.

6 Thisisacommon pattern with regard to objections to reservations to human rights

treaties, see E/CN.4/Sub.2/2002/34.

17 E.g. they specify that, notwithstanding their objection, the treaty is to enter into

force between themselves and the reserving State; seeibid.

18 see, for example, certain Swedish objections to human rights treaties, ibid.; see

also eighth report on the reservation to treaties (A/CN.4/535).

9 |f the obligations are characterized as obligations erga omnes or obligations of an

objective character or as binding unilateral undertakings, this might affect the ability of the
State to rely on another State’s reservation or to act in violation of the obligations where no
other party is adversely affected by the violation; see further below.

20 Observations by the United Kingdom on general comment No. 24, op. cit. at note

2. Statesuse forms of objections such as “national legislation is not contradicting the
treaty”, “reservation is unnecessary”, “reservations cast doubts on the commitment of the
reserving State”, “reservation will be interpreted as not limiting the obligations of the
reserving State”. See E/CN.4/Sub.2/2002/34.

2L pid.
22 pid.
2 pid.
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24 See, Recommendation No. R (99) 13 of the Committee of Ministers of the Council
of Europe on responses to inadmissible reservations to international treaties; document
prepared by the Secretariat Directorate of Legal Affairs of the Council of Europe for the Ad
hoc Committee of Legal Advisers on Public International Law (CAHDI) on practical issues
regarding reservations to international treaties, CAHDI report of 3 May 2000, appendix 4,
item 10.5; see also, L. Magnusson, “Elements of Nordic Practice 1997: The Nordic Countries
in Co-ordination” 67 Nordic Journal of International Law (1998), p. 350.

2 Seefurther below.

% |t might be possible for CERD to contact all the States parties to ask them whether,

if each of the reservations had been made now, they would have objected on grounds of
incompatibility.Any such opinions might not be binding on the parties inter se, if the time
limitsin the Vienna Convention are regarded as applicable.

2 Seepara. 48 below.

8 saudi Arabia objected to a reservation to the Convention on the Rights of the Child
made by Oman.

2% Mexico has objected to 14 reservations.

% The European Commission of Human Rights stated that, owing to the objective

character of human rights obligations, a State could not rely, in an inter-State application, on
areservation made by one of the applicant governments; Norway, Sveden, Denmark, the
Netherlands and France v. Turkey, European Commission of Human Rights, Application No.
9940-9944/82 (joined), decision on admissibility of 6 December 1983, 35 Decisions and
Reports (1984) 143. The decision enabled the Commission to avoid ruling on the
compatibility of the French reservation with the object and purpose of the European
Convention on Human Rights; see further below.

3 Clearly any State that has made a reservation very similar to the one being

examined can be assumed to think that the reservation is compatible with the object and
purpose of the treaty.

32 see section 1V below.

3 Case of Certain Norwegian Loans, 1CJ, 6 July 1957, France v. Norway.

3 35 Decisions and Reports 143, at paras. 39-40.

% Report of the International Law Commission on the work of its forty-ninth session,

Official Records of the General Assembly Fifty-second Session, Supplement No. 10
(A/52/10), para 84.
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% Bankovic and others v. Belgium and 16 other NATO States, 52207/99,
admissibility decision of 12 December 2001, paras. 55-57.

37 E.g. Back v. Finland (37598/97); in April 2003 the Governments of Norway, the
Netherlands, Sweden and the United Kingdom were given leave to take part in the
proceedings as third parties; Press Release 332, 19 June 2003.

% There may be a temptation for a monitoring mechanism to interpret a statement

which, if it were a reservation, would be invalid as incompatible as merely as a declaration,
on the grounds that the State, in consenting to be bound by a human rights treaty, would not
intend to negate that consent by an invalid reservation. Certain States appear to take such an
approach; see E/CN.4/Sub.2/2002/34. Reserving States are likely to object to this approach.

3 Seesupranote 3.

0" Supranote 14.

“L For example, more recently Security Council resolution 1318 of 7 September 2000

on ensuring the effective role for the Security Council in the maintenance of international
peace and security, particularly in Africa; Security Council resolution 1366 of 30 August
2001 on the role of the Security Council in the prevention of armed conflict.

2 Human rights law involves the assumption of obligations towards people within

the State’ s jurisdiction enforced through a system of collective guarantee, rather than
subjective and reciprocal rights for and between the contracting parties; France, Norway,
Denmark, Sveden and the Netherlands v. Turkey (9940-9944/82), paras. 39-41.

* Thisisaparticular problemin relation to certain States' reservationsto CEDAW,

which have no equivalent in the ratification of the ICCPR; see E/CN.4/Sub.2/2002/34.In
order to begin to identify the range of issues involved, let alone deal with them, it is essential
that the treaty bodies have as much relevant information as possible.

“ Seealso general comment No. 24.

4 Another distinction is that the concept of the persistent objector would appear to be

inapplicable to rules of ius cogens but it might be relevant in relation to customary human
rights norms.

4 See E/CN.4/Sub.2/2002/34.

47 Article 27 of the Vienna Convention states; “A party may not invoke the

provisions of itsinternal law as justification for its failure to perform atreaty”. By
attempting to make itsinternal law part of its international obligation, a State may
circumvent article 27.
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8 Supranote 3. The decision of the Human Rights Committee post-dates the report

of the Special Rapporteur of ILC in which he argued that the severance principle was, at
most, regional customary law in Europe.

49 Ibid., dissenting opinions of the four members of the Human Rights Committee.

0 General comment No. 26; contrast the International Convention on the Elimination

of All Forms of Racia Discrimination.



