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Incorporated
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!

!
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PART ONE

ITC Contractual Joint Venture

Model Agreement

(three parties or more)
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Contents

force majeure

6 ITC Contractual Joint Venture Model Agreement (three parties or more)
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ITC CONTRACTUAL JOINT VENTURE MODEL AGREEMENT

(three parties or more)

Note:

between

Party 1

[Specify for individuals: surname and first name status

address profession nationality

identity card or passport number

[Specify for corporations: name of company legal form (e.g.

limited liability company), country of incorporation, trade register number

address surname and first name, address,

position

and

Party 2

and

Party 3

ITC Contractual Joint Venture Model Agreement (three parties or more) 7
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Recitals

specify field of activity

mention if appropriate one or several distinctive assets,

abilities, specific know-how, or intellectual property rights necessary to its

activity and/or to the Object of the Joint Venture

specify the objectives which this Party seeks to

promote by the Joint Venture

describe the development that the Party expects from this

Agreement; its contractual expectations

specify in general terms the proposed activity of the Joint

Venture

Article 1 Contractual definitions

Force Majeure

8 ITC Contractual Joint Venture Model Agreement (three parties or more)
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Article 2 Object of the Joint Venture

specify

specify

specify

specify

specify

Complete or modify the list as required.

Article 3 Contributions of the Parties

ITC Contractual Joint Venture Model Agreement (three parties or more) 9
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Party Contributions
Value

(amount/currency)

Share in the

contributed assets

(voting rights)

(a) [specify]

(b) [specify]

(c) [specify]

Complete the list as required.

Option: The Parties to the Joint Venture shall make the following contributions,

in cash, real estate, personal property – including machinery and tools –

intellectual property, services, or other in-kind contributions (the Contributed

Assets):

Party Contributions

(a) [specify]

(b) [specify]

(c) [specify]

Complete the list as required.

The contributions of each Party are deemed to be equivalent in value and the

Parties have equal Shares in the Contributed Assets.

Option: A new contribution in cash or otherwise may be required by a

unanimous vote of the Meeting of the Parties, in accordance with Article 7.7

below

option: the

Meeting of the Parties

Option 1: A Party which does not intend or is not able to make any additional

contribution decided by the Management Committee may withdraw from the Joint

Venture pursuant to Article 18.

10 ITC Contractual Joint Venture Model Agreement (three parties or more)
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Option 2: A Party which objects to the additional contribution decided by the

Management Committee, or fails to make it, shall be deemed to be in breach of its

obligations as per Article 13 and may be excluded from the Joint Venture pursuant

to Article 17

Article 4 Liability for contributions

Article 5 Technical or commercial commitments of the Parties

ITC Contractual Joint Venture Model Agreement (three parties or more) 11
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specify

specify

specify

Complete the list of commitments as required.

option: on such terms, including payment, as shall be approved by the Management

Committee

Article 6 Organization and management

Article 7 Meeting of the Parties

12 ITC Contractual Joint Venture Model Agreement (three parties or more)

© International Trade Centre UNCTAD/WTO 2004

ITC Contractual JV Model Agreements English copyright.pdf   22 2/18/2014   4:10:42 PM



Option 1: provide for a quorum (minimum attendance requirement).

Option 2: no requirement for the attendance or representation of the Parties.

Option: each Party has one vote.

Option: qualified majority to be defined, for example two-thirds.

Option 1 the majority shall be calculated by reference to the Votes of all

attending or represented Parties

Option 2: qualified majority to be defined, for example two-thirds; or unanimity

required.

Article 8 Management Committee

Option 1: entrust the management of the Joint Venture to a Managing Party.

Option 2: entrust the management of the Joint Venture jointly to all Parties.

Option 3: entrust the management of the Joint Venture to one or more third

parties.

ITC Contractual Joint Venture Model Agreement (three parties or more) 13
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Complete the list of activities as required.

option: or to a third party

Option: fix a participation quorum instead of requiring the presence of the entire

Management Committee

Option 1: majority of the votes of the attending members.

Option 2: unanimous decisions.

option: shall be appointed by

[specify Parties]

option: shall have

14 ITC Contractual Joint Venture Model Agreement (three parties or more)
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Article 9 Accounts

Article 10 Auditors

Article 11 Representation

Option: by two members of the Management Committee acting jointly.

option: two members

ITC Contractual Joint Venture Model Agreement (three parties or more) 15
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Article 12 Liability

Option (add): Each Party shall indemnify promptly any other Party who is

required to pay to any tax authority any tax attributable to the first Party’s share

of profits of the Joint Venture.

Article 13 Breach of obligations

option: specify a period during which the failure must be remedied

option: provide the rate of an institution in the country

of the Joint Venture, such as x points above the Central Bank’s discount rate

16 ITC Contractual Joint Venture Model Agreement (three parties or more)
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Article 14 Share in profits and losses

Option: All Parties shall have an equal share in the profits and losses of the Joint

Venture. If this option is chosen, all references made in this Model Agreement to the

‘Shares in the Contributed Assets’ must be reviewed and, where necessary,

adapted

Article 15 Access to information

Article 16 New Parties

ITC Contractual Joint Venture Model Agreement (three parties or more) 17
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Article 17 Exclusion of a Party

Force Majeure

option: specify a period during which the Party may present the

reasons to object

Option: The exclusion decision is subject to review in proceedings under

Article 32. If the Arbitral Tribunal concludes that the exclusion was wrongful, it

may decide that the excluded Party be re-admitted to the Joint Venture and treated

as if it never left it

18 ITC Contractual Joint Venture Model Agreement (three parties or more)
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Option: omit this paragraph completely, as well as the reference to it in

Article 17.1.

Article 18 Withdrawal of a Party

Article 19 The amount due to a Party leaving the Joint Venture

Option: valuation of the net assets of the Joint Venture at book value

ITC Contractual Joint Venture Model Agreement (three parties or more) 19
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Article 20 Claim to the return of contributions other than cash

mutatis mutandis

Article 21 Liability of the Party leaving the Joint Venture for debts

incurred or discovered after withdrawal or exclusion

Article 22 Replacement of a Party

20 ITC Contractual Joint Venture Model Agreement (three parties or more)
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Option: qualified majority.

Article 23 Death of a Party

Option 1: decision by an absolute/qualified majority of the Parties to continue

the Joint Venture with those consenting heirs who unconditionally agree in writing

to all terms of the present Joint Venture Agreement, the votes being counted per

head/in proportion to the Shares in the Contributed Assets.

Option 2: automatic continuation of the Joint Venture with those consenting

heirs who unconditionally agree in writing to all terms of the present Joint Venture

Agreement.

Article 24 Change in control of a Party to the Joint Venture

ITC Contractual Joint Venture Model Agreement (three parties or more) 21

© International Trade Centre UNCTAD/WTO 2004

ITC Contractual JV Model Agreements English copyright.pdf   31 2/18/2014   4:10:42 PM



Article 25 Termination of the Joint Venture

Option: consider adding the following grounds for terminating the Joint Venture:

(d) In case of death, withdrawal or bankruptcy of one or several Parties;

(e) By expiration of the duration of the Joint Venture;

(f) By unilateral termination of the Agreement by one of the Parties [specify

the requirements];

(g) By a decision of the Arbitral Tribunal to dissolve the Joint Venture based

on just grounds for dissolution.}

Article 26 Hardship

22 ITC Contractual Joint Venture Model Agreement (three parties or more)
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Article 27 Relief from performance and liability in case

of impediment of performance (force majeure)

ITC Contractual Joint Venture Model Agreement (three parties or more) 23
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Article 28 Intangible assets and/or intellectual property rights

[Attach any licence agreement concluded prior to the present Joint Venture

Agreement.]

Option (add): The terms of any licence agreement concluded at or before the

execution of the present Joint Venture Agreement are attached as Appendix [2] and

shall apply in respect of the contribution by [specify Party] of the intangible assets

and/or intellectual property rights therein described.

Article 29 Duty to promote the interests of the Joint Venture

and not to compete with it

Option (add as Article 29.3): Upon withdrawal, replacement or exclusion of a

Party from the Joint Venture, the leaving Party shall continue to be under an

obligation not to compete with the activities of the Joint Venture (as carried on at

the Exit Date) for a period of [two] years after the Party’s Exit Date.

24 ITC Contractual Joint Venture Model Agreement (three parties or more)
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Article 30 Avoidance and resolution of deadlock

Option (add): In urgent matters requiring a decision before the expiration of the

notice period for the new meeting, the majority may take interim decisions which

shall be subject to reconsideration at the new meeting. The Minutes of the meeting

shall record the reasons why the majority considered the matter as urgent. The

question of whether a case of urgency existed and required the interim measures

decided can be made subject to a review by the Arbitral Tribunal (Article 32).

Option (replace Article 30.3 to 30.5 by the following provision): In a case

of Deadlock, the presiding Party or the chairperson of the Management Committee

shall have, in the third consecutive meeting, an additional vote to break the

Deadlock and the provisions on minimum attendance shall not apply.

Note: If this option is adopted, provisions must be included concerning the

appointment and removal of a presiding Party or the chairperson of the

Management Committee: see Article 8.9)

ITC Contractual Joint Venture Model Agreement (three parties or more) 25
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Article 31 Applicable law and guiding principles

specify country

inter alia

Article 32 Resolution of disputes

et seq.

Option: If a Party has come to the conclusion that the attempts at amicable

resolution are to no avail, it may give notice to the other Parties of this failure and,

thereupon, may submit any legal claim in the courts of [specify place/country],

which shall have exclusive jurisdiction.

26 ITC Contractual Joint Venture Model Agreement (three parties or more)
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specify

UNCITRAL or other Rules, or an Arbitration Institution (e.g. International Chamber

of Commerce) specify

amiable

compositeurs

Article 33 Miscellaneous provisions

option: the majority of

the Parties

ITC Contractual Joint Venture Model Agreement (three parties or more) 27
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specify

specify

specify

specify number

Add place and date;

signature by XXX and all Parties to the Joint Venture Agreement.

28 ITC Contractual Joint Venture Model Agreement (three parties or more)
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Appendix 1 Ancillary Agreement on real estate

identify the name and address of the Party in question

identify the names of the Parties to the Joint Venture Agreement

identify the nature of the rights (e.g.

owner, tenant, lease holder, etc.)

describe the property

describe the purpose for which the Property is to be used

Option (add): This Agreement does not transfer ownership of the Property to the

Joint Venture but gives the Joint Venture solely the right of use as herein specified.

specify any particular terms and conditions, e.g. as to rent, compliance with any

covenants or planning conditions applicable to the Property, etc

Add place and date;

signature by XXX and all Parties to the Joint Venture Agreement.

ITC Contractual Joint Venture Model Agreement (three parties or more) 29
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Appendix 2 Ancillary Agreement on intangible assets/intellectual

property rights

identify the name and address of the Party in question

identify the names of the Parties to the Joint Venture Agreement

identify the nature of the rights (e.g.

owner, licensee, assignee, etc.)

describe the Intangible Assets/Intellectual Property Rights (e.g. invention, patent,

industrial designs and models, distinctive designation, get-up, trademark or service

mark, software, copyright)

option: ownership

describe the purpose for which the Intangible Assets/Intellectual Property Rights

are to be used/owned

option: a non-exclusive

specify

Option: Instead of granting a licence, the Contributing Party assigns the

Intangible Assets/Intellectual Property Rights to the Joint Venture and remains a

co-owner.

If the option is chosen, add:

In such event, if the Intangible Assets can be registered, the Joint Venture shall

undertake all necessary steps for registration, at its cost, of such Intangible Assets

in the joint names of the Parties

option: provide a list of

countries

ITC Contractual Joint Venture Model Agreement (three parties or more) 31
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Option: In the event that the Contributing Party uses the Rights to a greater

extent than the Joint Venture, consider a different distribution of the costs

Add place and date;

signature by XXX and all Parties to the Joint Venture Agreement.

32 ITC Contractual Joint Venture Model Agreement (three parties or more)
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Appendix 3 Ancillary Agreement on know-how

identify the name and address of the Party in question

identify the names of the Parties to the Joint Venture Agreement

identify the nature of the rights (e.g. owner,

licensee, assignee, etc.) describe the Know-How

describe the purpose for which the Know-How is to be used

option: a non-exclusive

specify

Option: instead of granting a licence, the Contributing Party assigns the

Know-How to the Joint Venture and remains a co-owner.

Add place and date;

signature by XXX and all Parties to the Joint Venture Agreement.

ITC Contractual Joint Venture Model Agreement (three parties or more) 33
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Appendix 4 Ancillary Agreement on equipment and production tools

identify the name and address of the Party in question

identify the names of the Parties to the Joint Venture Agreement

identify the nature of the rights

(e.g. owner, lessee, lease holder, etc.)

describe the Equipment

describe the purpose for which the Equipment is to be used

Add place and date;

signature by XXX and all Parties to the Joint Venture Agreement.

ITC Contractual Joint Venture Model Agreement (three parties or more) 35
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Appendix 5 Ancillary Agreement on contributions in services

identify the name and address of the Party in question

identify the names of the Parties to the Joint Venture Agreement

describe the

Services

describe the purpose for which the Services are to be used

describe the general rules that the Services are subject to

Option: specify any payment or other terms.

Add place and date;

signature by XXX and all Parties to the Joint Venture Agreement.

ITC Contractual Joint Venture Model Agreement (three parties or more) 37
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Checklist of options, fill-ins and time limits

ITC Contractual Joint Venture Model Agreement (three parties or more) 39
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40 ITC Contractual Joint Venture Model Agreement (three parties or more)
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Documents to be produced prior to or at signing

A. The Parties

1. With respect to Parties that are corporations or other legal entities:

documents to establish the legal existence of the Party and the authority of the

person appearing for it

�

�

�

�

2. With respect to physical persons

�

3. Group relationship of corporations

�

�

�

�

�

�

4. Solvency

�

ITC Contractual Joint Venture Model Agreement (three parties or more) 41
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B. Contributions

�

such valuations may also be attached to Ancillary

Agreements as per Appendices to this Model Agreement

C. Guarantees between the Parties

�

D. Agreements (as may be required for the Joint Venture

activity)

�

�

�

�

�

42 ITC Contractual Joint Venture Model Agreement (three parties or more)
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USER’S GUIDE

ITC CONTRACTUAL JOINT VENTURE MODEL AGREEMENT

(three parties or more)

Description of the Parties

It is important that the Parties to the Agreement are correctly identified and that those

representing them have the powers to do so for the purpose of concluding the

Agreement. The legal issues that arise in this context relate primarily to the personal

status of the Parties, their capacity, and the powers of their representatives to enter

into an agreement on behalf of their company. Normally these issues are subject not

to the law applicable to the Joint Venture Agreement but to the ‘personal law’ of each

Party, which is generally the law where each Party has its residence or place of

business, or the law of a company’s incorporation.

Recitals

The recitals provide the background to the cooperation: information on the Parties,

their fields of activities, and their interests and expectations.

The recitals do not directly create obligations for the Parties, but they may be

important for the interpretation of the obligations set out in the body of the

Agreement.

Article 1 Contractual definitions

The Model Agreement uses a number of terms that have a specific meaning. These

terms are written with capital initials throughout the Model Agreement. For ease of

reference, the defined terms are grouped in this article, with a reference to the article

where the term is defined (where relevant).

The terms are defined in such a way as to apply to the options proposed in the Model

Agreement. For instance, Article 8 provides for a Management Committee

comprising three Parties, but also makes it possible for Parties to entrust the

management to a single Managing Party. If the Parties choose the latter option, the

contractual definition of a ‘Management Committee’ is still valid (a one-person

‘executive body’). Parties could change the term ‘Management Committee’ to

‘Manager’ throughout the Agreement, but they need not do so.

Article 2 Object of the Joint Venture

The Agreement distinguishes between the objectives which motivate each Party,

taken individually, to enter into the Joint Venture (in this case the term ‘objectives’ is

used) and those which the Parties jointly pursue as part of their Joint Venture (in this

case, the expression ‘Object of the Joint Venture’ is used). The objectives of each

Party are set out in the Recitals while the Object of the Joint Venture is defined in

Article 2.

ITC Contractual Joint Venture Model Agreement (three parties or more) 43
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It is important that the Parties give careful consideration to the Object of the Joint

Venture and the methods by which this Object is to be pursued. The definition of the

Joint Venture Object provides some protection to a minority shareholder. However,

this definition should not be used to create undesirable constraints on the evolution

of the Joint Venture activities.

Where applicable, it could be wise to define the territorial scope for the activity of the

Joint Venture, for instance in a joint venture contract concerning the distribution of

goods.

If the Joint Venture is limited in time, the duration should be specified in this Article.

In that case, the option ‘expiration of the duration of the Joint Venture’ should be

introduced in Article 25 (Termination of the Joint Venture).

When the Parties have chosen a name for the Joint Venture and intend to trade under

this name, it could be specified in this Article.

Article 3 Contributions of the Parties

It is an essential feature of any Joint Venture that the Parties make contributions in the

interest of achieving the common Object of the Joint Venture. These contributions

may be in the form of money or in any other form, such as real estate, technical

know-how, access to a market, a brand name or services.

When it comes to valuing the contributions, a fundamental choice has to be made

between two approaches:

! First approach: the Parties may fix a value for each of their respective

contributions and allocate their shares in the Joint Venture accordingly.

! Second approach: the Parties may see to it that their contributions are

approximately equivalent and decide that they all have equal shares. This

approach is simpler in some respects and is suitable especially in joint ventures

where the investment in money or other contributions is less important. It does,

however, risk creating tensions if during the course of the joint venture’s

development changes occur in the value of the contributions.

The present Model Agreement has chosen the first approach, that of a detailed

valuation of the respective contribution of the Parties, where the value of the

contributions determines the share in the Joint Venture. The second approach is

offered as an option.

In any event, whether the Parties opt for the first or for the second approach, it is

important to keep in mind that the Share in the Contributed Assets has a critical

function in the Model Agreement. It determines in particular:

! Voting rights (Article 7.5);

! Obligations to make additional contributions (Article 3.2);

! A Party’s share in the profits and losses (Article 14.1);

! The extent of liability of the Parties in their relationship with each other

(Article 12.2).
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3.1 In this provision (first approach), the Parties specify and determine the value of

their respective contributions. Depending on their nature, the contributions may

require the conclusion of separate agreements; models for these agreements are

attached to the Model Joint Venture Agreement in the form of Ancillary Agreements.

The option refers to the second approach as described above.

3.2 to 3.4 Additional contributions: Article 3.2 states that the Management

Committee may call for additional contributions. There are various other ways to

address the issue of additional funding of the Joint Venture. Two alternate

constructions are briefly described here.

(a) Based on their assessment of the market, the Parties could define a

‘preliminary stage’ of their project for which ‘initial contributions’ are

required. At the end of that ‘preliminary stage’, the Parties will reconsider the

situation and decide what further investments may be necessary. If it is

decided that ‘additional contributions’ are needed, those who are unwilling

or unable to contribute may leave the Joint Venture or have their share

reduced.

(b) Another possible option would be to plan the successive stages of the

development of the Joint Venture in such a manner that the need for

additional funding at each stage is determined from the outset. In such a case,

the Agreement may either require that all Parties must make their respective

shares in the additional funding as and when required, or leave the choice to

each Party whether or not to participate in a stage of the development. In this

latter case, only those that have participated will bear the risk of loss or share

the profits resulting from that stage of development. This requires special

accounting arrangements for identifying the losses and profits allocated to

such a stage. If a Party is allowed to opt out of a certain stage, the Agreement

might provide a possibility for it to opt back in at a later date, presumably by

settling any differences in the contributions and possibly by compensating the

other Parties for the risk assumed. Arrangements of this nature can be found,

for instance, in joint operation agreements of the oil industry.

Article 4 Liability for contributions

The Model Agreement is based on the premise that a Party making a contribution is

liable to the other Parties on the terms that would apply if a third party provided the

contribution. The Parties may be of the view that, among members of a joint venture,

where all Parties have a common goal and are affected accordingly by defective

contributions, such strict standards of liability may not be appropriate. In that case

they could limit the liability of a Party to gross negligence and wilful damage.

Article 5 Technical or commercial commitments of the Parties

Commitments made according to this provision are similar to the contributions

regulated in Article 3. However, the commitments according to Article 5 are

generally not a contribution made once and for all, but contributions on a continuing

basis, such as the commitment to perform certain tasks, to deliver products, to

manufacture components, to market or manage services, or to distribute products.

Article 5.2 makes it clear that these are additional commitments beyond the

contributions under Article 4, and that they are to be performed free of charge, unless

the option is selected.
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Where applicable, this Article should be coordinated with Article 8.2, which deals

with the activities undertaken by the Management Committee for the operation of

the Joint Venture.

Article 6 Organization and management

The Model Agreement is based on the premise that the Joint Venture is composed of

at least three parties. (For two-party contractual joint venture contracts, please refer

to the ‘CJV – two Parties’ form.) This justifies the provision that the Joint Venture be

managed by a Management Committee. In cases where the Joint Venture is formed

of two (or possibly three) Parties, simpler forms of organization may be adopted,

providing for instance that:

! Decisions are taken in agreement between all Parties, by exchange of

correspondence where need be;

! Each Party is entitled to represent the Joint Venture/its Parties in accordance with

decisions made;

! Each Party reports to the others regarding current management and

representation activities.

Article 7 Meeting of the Parties

7.1 and 7.2 Important decisions in a Joint Venture must be made by all Parties. In

larger Joint Ventures, this decision-making process must be organized and, since for

efficient management some powers must be delegated to the management body, the

authority and powers reserved to the Parties themselves must be defined. Apart from

the Management Committee, larger joint ventures may wish to create ad hoc

committees with authority in specified areas, such as financing, certain operations,

or research and development.

7.3 If decisions may validly be made at a meeting where all Parties are not present,

Article 7.3 is particularly important, as it requires that an agenda of the meeting be

distributed to the Parties before the meeting and that no decision be taken on matters

not expressly mentioned on the agenda.

Article 7.3 includes, in addition to ordinary rules for convening and holding

meetings, provisions on electronic communication for the purpose of the meeting.

Parties are advised to use appropriate methods in order to provide certainty as

regards the identity of the participant and authenticity of any electronic

correspondence and signature.

The validity of the provision on attendance by electronic means should be checked

under the applicable law. Because technology is constantly evolving, the Model

Agreement makes reference to electronic communications only in a general manner.

Whatever means are being used, the main risk will be the inability of one Party to

communicate with the others (due to technical interruptions or disruptions). It should

be incumbent upon the Party who suffered any disruption to inform the others

immediately about the nature of the occurred disruption, by e-mail, phone call, fax,

or any other technological means at its disposal at that time. A Party neglecting to

inform the others immediately would be treated as if it had been present.
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7.4 Attendance requirements. The requirement that all Parties attend Meetings of

the Parties, personally or by representation, might complicate the operation of the

Joint Venture. Nevertheless, this rule has been provided in the Model Agreement as a

means of protection against surprise decisions. Some flexibility may be required,

depending on the usual residence of the Parties and their representatives and on the

type of activity performed by the Joint Venture. To achieve flexibility, two options are

proposed in the Model Agreement: providing for a quorum (attendance requirement

– option 1), or, providing for decisions to be taken without regard to the number of

participants (no attendance requirement – option 2).

Quorum. The quorum is a minimum attendance requirement so that a Meeting of the

Parties may make valid decisions. It can be expressed either by way of a minimum

number of Parties that must be present or represented at the Meeting, or by way of

minimum Shares in Contributed Assets.

If the quorum is less than the majority of all voting rights, then Article 7.8 must be

adapted (see commentary below).

Providing for a quorum requires that consideration be given to the risk of deadlock.

The Model Agreement deals with this question in Article 30.

7.5 Voting Rights. As explained above (see comments under Article 3), the Model

Agreement provides for voting rights proportionate to the Share in the Contributed

Assets. An alternative would be to grant each Party one vote.

A two-tier system may also be contemplated, in which each Party has one vote and a

Party contributing more than a certain proportion (e.g. 10%) has the option of

requesting a proportional vote.

The Parties may wish to provide in the Agreement that a Party may not take part in

votes on all matters that relate to any claim, business, agreement or dispute between

the Joint Venture and that Party. An example of a case in which a Party may not be

allowed to vote is its own exclusion (see Article 17.3).

7.7 Major decisions. The unanimous vote contemplated here is that of all Parties

(i.e. all Parties to the Joint Venture), and not a unanimous decision of the Parties

attending the meeting. This must be borne in mind in particular when the Parties

have adopted one or the other option provided in Article 7.4. It may be desirable to

consider introducing a clause to avoid abuse of the minority voting rights in those

matters where a unanimous decision is required.

If a unanimous decision is not required, it may nevertheless be desirable to require

the consent of any Party having made a substantial contribution for certain important

business decisions (to be defined; e.g. major acquisitions, significant capital

expenditure, third party borrowings above a certain limit, key management

appointments, major joint ventures or alliances).

In any event, a decision to dissolve the Joint Venture should require unanimity of all

Parties.

An exception to the unanimity rule for ‘decisions producing a change … of the

contractual rights and/or duties of the Parties’ is provided in Article 3.2, which

confers on the Management Committee, and not the Meeting of the Parties, power to

call for additional contributions. If the parties wish to preserve the unanimity rule for

additional contributions, they must select the option proposed under Article 3.2.
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7.8 Other decisions. A majority is above 50% of the voting rights. A qualified

majority is a higher number of voting rights (e.g. two-thirds, 75%).

Article 7.8 defines the majority required for ‘other decisions’, i.e. decisions which do

not ‘produce a change of the Object of the Joint Venture, or of the contractual rights

and/or duties of the Parties’. By requiring the ‘majority of all voting rights, including

those of Parties not attending or represented’, Article 7.8 spells out a condition

whose consequences are quite similar to a quorum requirement inasmuch as a

meeting which is attended by less than a majority of all voting rights cannot take any

decision.

If the Parties choose to have a quorum (option 1 of Article 7.4) which is less than the

majority of all voting rights, then Article 7.8 must be adapted so that decisions can be

taken.

Abstentions and blank votes. The Model Agreement does not specifically deal with

the matter of abstentions and blank votes. Parties may wish to add a provision on this

with regard to decisions taken by the Meeting of the Parties and the Management

Committee. The first point to decide is whether abstentions and blank votes are

counted in the number of votes cast (in certain jurisdictions, an abstention is not a

‘yes’ or a ‘no’ vote but a refusal to vote). Where they are indeed considered in the

number of votes cast, the second point to decide is whether they should be counted

as ‘no’, ‘yes’ or ‘neutral’ votes.

Deadlock. The avoidance and resolution of a Deadlock is dealt with in Article 30.

Article 8 Management Committee

8.1 The decision to create a Management Committee depends on the needs and

size of the Joint Venture.

The Model Agreement provides for the formation of a Management Committee, a

solution more appropriate for large and medium sized joint ventures. In more

complex operations, the Joint Venture may wish to hire professional managers on a

full time basis (option 3). In the case of smaller joint ventures with simpler

management tasks, day-to-day management can be in the hands of one of the Parties

(option 1) or all of them jointly (option 2).

Members of the Management Committee would normally be individuals – as

appointed representatives of the Parties – rather than the Parties themselves.

8.3 The provision should be aligned with Article 8.1. If the management is

entrusted to one of the Parties, Article 8.3 should clarify whether that Party may

delegate the management in full or in part. As a matter of principle such

sub-delegations should be limited to specific tasks and the Managing Party should

remain fully responsible towards the other Parties for the management of the Joint

Venture.

8.4 The clause deliberately does not require the Meeting of the Parties to give

reasons for removal of the persons entrusted with the management of the Joint

Venture. Management is a matter of confidence and, if that is missing, the Joint

Venture should be able to remove the person in question without having to engage

in a debate about the reasons. This does not exclude that, according to the law

governing the employment contract of a non-Party manager, reasons must be given

and notice periods must be respected.

48 ITC Contractual Joint Venture Model Agreement (three parties or more)

© International Trade Centre UNCTAD/WTO 2004

ITC Contractual JV Model Agreements English copyright.pdf   58 2/18/2014   4:10:43 PM



8.6 In larger structures, the Management Committee may wish to adopt regulations

for its operations. The Joint Venture Agreement may require such regulations to be

approved by the Meeting of the Parties.

8.7 The clause requires the presence of all members of the Management

Committee for taking valid decisions. Depending on the circumstances and the

residence of the members, this may be an unnecessarily cumbersome requirement.

A quorum and the requirement of prior notice with an agenda may be sufficient

protection against surprise decisions.

As explained in the context of the Meeting of the Parties (above, at Article 7.3), if the

Parties provide for attendance at Management Committee Meetings by electronic

means, they should use appropriate methods in order to provide certainty as regards

the identity of the participant and the authenticity of any electronic correspondence

and signature.

8.8 It can be expected that the management decisions will be taken by consensus,

without the need for a formal vote. If a vote is necessary, the requirement for a

unanimous decision would not seem to be justified. In any event, matters of

fundamental importance are reserved for the Meeting of the Parties (Article 7).

Deadlock. The avoidance and resolution of a Deadlock is dealt with in Article 30.

Article 9 Accounts

Keeping proper accounts is a basic requirement for any business and its proper

management. Accounting standards at the Joint Venture’s principal place of business

should be respected. Since the Model Agreement applies to international

cooperation, the use of International Accounting Standards (IAS) or other standards

and practices accepted internationally and/or in the relevant industry is

recommended.

Article 10 Auditors

In international joint ventures, where one or several Parties invariably come from a

country other than that where the Joint Venture is active, verification of the Joint

Venture’s accounts by an independent auditor is an important means for preserving

trust, ensuring that accounts are reliable and protecting Parties that are not directly

involved in the management of the Joint Venture.

Article 11 Representation

11.1 Representing the Joint Venture, in a contractual joint venture with no legal

personality as proposed in the present Model Agreement, means representing the

Parties taken collectively (see Article 1 under ‘Joint Venture’).

Article 11.1 provides that any member of the Management Committee alone may

represent the Joint Venture. An alternative solution, proposed in the option, is to

provide that two signatures are necessary for engaging the Joint Venture. A third

possibility is to state that the signature of one member of the Management

Committee alone is sufficient for commitments up to a specified amount and that the

joint signature of two members of the Management Committee would be required

beyond that threshold.
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The authority to bind the Joint Venture should be expressed in writing and, where

compatible with the requirements of the applicable law, include the provisions of

Article 11.2 to 11.4.

Article 11.2 to 11.4 This provision regulates certain aspects of the relations with

third parties. Obviously, the effect of this provision depends essentially on the law

applicable to the relationship with the third party.

Article 12 Liability

12.1 This provision confirms the principle that, in a contractual joint venture,

generally all Parties are jointly and severally liable. If Parties wish to provide for a

more limited liability, Article 12 must be adapted accordingly. The validity of any

restriction on liability towards third parties depends not only on the law governing

the Joint Venture and/or the Joint Venture Agreement, but also on the law governing

the relationship with third parties

12.2 to 12.4 While Article 12.1 concerns liability towards third parties dealing

with the Joint Venture, the remainder of Article 12 regulates the relations between

the Joint Venture Parties with respect to situations arising from such joint and several

liability of the Parties.

Parties should consider whether they need protection against the risk resulting from

commitments which one of the Parties, in the exercise of its activities for the Joint

Venture, may create for all of them jointly and severally. For this purpose one might

consider a bank guarantee, an insurance policy, or a security from a parent company.

12.5 Tax issues. This contractual joint venture may well amount to a ‘partnership’

in law in many jurisdictions. One particular consequence may be that a tax authority

could, in theory, hold each of the Parties jointly liable for tax. The wording of

Article 12.5 and the proposed option to be added to it makes it clear that each Party is

liable for its own tax. This provision may have to be reviewed by a tax expert.

Article 13 Breach of obligations

13.1 A Party in breach of its obligations shall first be invited to remedy its failure.

The Model Agreement does not determine a time period in which this has to be

done. It would be difficult to fix such a period in the abstract. This is why the

Agreement leaves it to the reasonable judgement of the Parties to determine an

appropriate period. The reasonableness of the period so fixed may be reviewed by

the Arbitral Tribunal.

The exclusion procedure may commence only if the Party invited to remedy a failure

to perform fails to do so. This procedure, regulated under Article 17, provides that

another notice must be given before the exclusion can be pronounced.

13.2 In all cases, i.e. even if the failing Party remedies the breach immediately, the

Parties having suffered losses from the failure may claim damages.

13.3 A separate clause is provided to deal with delay in payments. At the level of

the Model Agreement, it is practically impossible to fix a rate that is appropriate for

the great variety of situations that may exist in different countries or at various times.

However, the Parties, when they enter into their Joint Venture Agreement, may be

able to do so in light of the circumstances then known to them. Instead of fixing a

specific rate, e.g. 7%, the Parties may be better advised to fix a reference rate (e.g. the
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three months discount rate of the national bank in the country of the Joint Venture’s

principal place of business). It is important that the Parties ascertain that this

reference actually exists and that it operates as they expect.

In all cases, the benchmark for determining the rate of interest should be the costs

that the Party entitled to the payment incurs by reason of the delay.

Article 14 Share in profits and losses

14.1 The basic choice to be made, as explained above (under Article 3), is whether

to allocate profits and losses between the Parties in equal shares or in proportion to

their Shares in the Contributed Assets. The Model Agreement has adopted the latter

solution for Joint Venture Agreements between three or more Parties. The ‘equal

shares’ solution is offered as an option.

Other arrangements are also possible, such as allocating an agreed amount of profits

in equal shares and distributing the remaining profits by reference to specific criteria.

One may also consider, in particular in the context of financing operations, awarding

to certain Parties, or to third parties, a share of the profits only, without the

corresponding risk of losses.

14.2 The time for distribution of any profits depends on a number of

considerations, in particular the availability of liquid assets.

Parties may wish to include provisions requiring that a certain part of the profits must

be re-invested or retained as reserves.

Article 15 Access to information

15.1 Access to information about the business of the Joint Venture is a fundamental

right of each Party. For those Parties that are not involved in the management of the

Joint Venture, it is an essential prerequisite for the exercise of their right to control

what is going on.

In certain circumstances, restrictions might be necessary in order to protect a Party’s

trade secrets. The validity of such restrictions under the applicable law must be

checked.

15.2 The right of the Parties to receive copies of the Minutes of Meetings of the

Parties is expressed in Article 7.9. It is repeated here in a more general manner.

The Agreement may also provide that any request made by a Party to correct or

amend the Minutes must be considered by the Meeting of the Parties and that a

decision must be taken on such a request.

Article 16 New Parties

16.1 The founding Parties often create a joint venture without having any intention

of increasing the number of Parties. However, even in such cases, circumstances

may arise in which the entry of new Parties may be desirable or necessary. The

Model Agreement requires unanimity for the decision on the admission of a new

Party. Various other rules may be provided, such as requiring a majority decision on

the admission or granting special entry privileges to companies affiliated to the

Parties.
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16.4 For practical purposes, the Model Agreement provides that the entry

becomes effective only at the commencement of the next Financial Year. Providing

entry at a different date is, of course, possible but requires special arrangements with

respect to the annual accounts and allocation of profits and losses.

Article 17 Exclusion of a Party

The Model Agreement provides for the possibility of excluding one of the Parties to

the Joint Venture. This is not self-evident. Depending on the nature of the

relationship between the Parties, it might well be considered that exclusion should

not be admitted. If this principle were adopted and a situation arose where

continuation of the Joint Venture with a particular Party seemed no longer possible

or bearable, the Parties would then have no other alternative but to terminate the

Joint Venture, possibly creating a new one without the Party with which they no

longer wish to cooperate. In order to avoid the disruption caused by such liquidation

and re-creation, the Model Agreement provides for the possibility of exclusion.

If the Parties do not wish to provide for the possibility of exclusion, they may simply

delete this Article. However, they should still consider providing for exclusion in

case of bankruptcy, as regulated in Article 17.6.

17.1 The Model Agreement provides for three grounds of exclusion which require

a decision by the Meeting of the Parties and one situation in which exclusion occurs

automatically (Article 17.6). In each of the three cases listed under Article 17.1 (a) to

(c), the other Parties should consider whether the failure to perform, the change in

control, or the non-performance on grounds of Force Majeure is materially

detrimental to the success of the Joint Venture.

Exclusion on the grounds of general loss of mutual trust might be considered in cases

such as abuse or misuse of rights, fraud or dishonesty, or more generally the loss of

cooperative spirit among the Parties. In such cases work in the Joint Venture may

well become unproductive and exclusion may be a suitable solution. However, this

type of grounds for exclusion is difficult to define and the possibility of exclusion on

such grounds may give rise to arbitrariness and abuse. For this reason, the Model

Agreement does not provide for it.

17.2 and 17.3 The Model Agreement provides for the decision on exclusion to be

taken by the Meeting of the Parties. This solution appears preferable to exclusion by a

decision of an Arbitral Tribunal or a State court. However, the validity of the solution

that is chosen should be checked under the applicable law.

If the exclusion decision requires unanimity, as is the case in the Model Agreement

(see Articles 7.2 (d) and 7.7), the Party whose exclusion is proposed cannot be

permitted to vote; consequently it also should not be counted when establishing the

quorum at the meeting.

17.5 In order to avoid abuse of the right to exclude, there must be some possibility

for review of the exclusion decision. The Model Agreement provides that if the

competent jurisdiction (normally the Arbitral Tribunal, according to Article 32.4 to

32.7) finds that the exclusion was wrongful, it may award damages to the excluded

Party but may not revise the exclusion; in other words, it may not reinstate the

excluded Party. This approach has been chosen, first of all because reinstatement of

an excluded Party, whether retroactively or not, is a difficult operation. Moreover, by
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their decision, the other Parties have expressed that they consider continued

cooperation with the excluded Party impossible. It would seem difficult to accept

that such continuation should be imposed on them by an Arbitral Tribunal.

17.6 The bankruptcy of one of the Parties or any other restrictions on its capacity to

exercise its rights and obligations may cause the operation and management of the

Joint Venture to be seriously impaired. Since a decision on exclusion may be more

difficult if it is taken after bankruptcy has been declared, the Model Agreement

provides for automatic exclusion, effective on the day preceding the declaration of

bankruptcy or any other act instituting a restriction. It should be noted that this

provision is not necessarily effective in all legal systems.

For Parties who are individuals, a provision by which incapacitation or a criminal

conviction also triggers automatic exclusion might be considered.

17.7 The continuation of the Joint Venture with the remaining Parties is the

objective of the entire article. However, it may be that the excluded Party is of such

importance for the operation of the Joint Venture that it would not make much sense

to continue the Joint Venture without it. In such a case, the Parties may resort to

termination under Article 25.

Article 18 Withdrawal of a Party

The Model Agreement is based on the premise that the composition of the Joint

Venture may change. Consequently, the possible withdrawal of a Party is also

foreseen, with the restriction that a Party cannot leave during an initial period. If the

Parties prefer an approach to their agreement which does not allow change in the

composition of the Joint Venture, the provisions of Article 18 must be replaced by

simply stating that withdrawal from the Joint Venture is not permitted.

Some protection must be provided for the remaining Joint Venture Parties in those

cases where the withdrawal occurs at an inconvenient time and is detrimental to the

Joint Venture. In such a situation two means of protection are provided. On the one

hand, the remaining Joint Venture Parties may defer the departure for a limited

period of time; the Model Agreement fixes this period at one year, but Parties should

consider whether other periods are more suitable. On the other hand, a balance must

be struck between the interest of a Party leaving the Joint Venture in having certain

assets returned to it, and the interest of the Joint Venture in continuing to use these

assets.

If of the Parties withdraws, the Joint Venture continues with the remaining Parties,

who may decide to terminate the Joint Venture in accordance with Article 25.

Article 19 The amount due to a Party leaving the Joint Venture

When leaving the Joint Venture, a Party is entitled to its share in it. The present clause

assumes that the Joint Venture continues after the departure. The Model Agreement

therefore proposes that the valuation of the share to which the leaving Party is

entitled be based on the fair market value of the Joint Venture on the date of

departure (the Exit Date) as a going concern. Valued in this manner, the share of the

leaving Party may be above or below its Share in the Contributed Assets. A Party

intending to leave the Joint Venture should have no incentive to do so when the

business of the Joint Venture produces losses, nor should it be penalized if the

business of the Joint Venture develops well.

ITC Contractual Joint Venture Model Agreement (three parties or more) 53

© International Trade Centre UNCTAD/WTO 2004

ITC Contractual JV Model Agreements English copyright.pdf   63 2/18/2014   4:10:43 PM



19.1 Article 19.1 sets the principles of valuation. Valuation at ‘fair market value’ is

a well-established practice with accepted rules. However, depending on the place of

business or the type of activity, it may be difficult to identify the relevant market.

Therefore, the Parties should examine whether the proposed method of valuation is

the most suitable one for their Joint Venture.

Since the departure of a Party may have detrimental effects on the business of the

Joint Venture, the Party leaving it should bear its share in the decrease of value. The

last sentence of Article 19.1 provides for this sharing in the reduction of value.

19.3 Since the value of the leaving Party’s share is determined at the Exit Date, it

does not benefit from any later revenue or profit of the Joint Venture. However,

interest must be paid on that share from the Exit Date until actual payment. This

payment, as a matter of principle, should be made within six months. If the payment

causes severe strain on the financial means of the Joint Venture, it may be deferred.

Here a balance must be found between the interest of the Party leaving the Joint

Venture and those remaining behind. Payment in instalments may be the proper

solution in some circumstances.

Article 20 Claim to the return of contributions other than cash

As a matter of principle, the Party leaving the Joint Venture receives only its share in

the fair market value of the Joint Venture. However, this Party may have made

contributions, such as real estate, a brand name, equipment or other assets, with

respect to which it has a justified interest in their return.

20.1 and 20.2 These provisions seek to strike a balance between the interests of

the Party leaving the Joint Venture and those remaining in the Joint Venture. Where

there is a justified interest in the return of a contribution, the Party leaving the Joint

Venture may claim the return of the contribution, but the Joint Venture may retain it if

the contribution is necessary for its continued activity.

The use of the contribution by the Joint Venture has some limits: the level of use may

not exceed that before the departure of the Party having made the contribution, and it

is not unlimited in time. In addition, the Joint Venture must pay a reasonable

compensation for the use of the contribution.

Disputes arising in this context are subject to arbitration, with the exception of

questions of valuation which may be submitted to an Independent Expert as

provided in Article 32.8.

Article 21 Liability of the Party leaving the Joint Venture for debts

incurred or discovered after withdrawal or exclusion

Since it is no longer a Party, a Party having left the Joint Venture is not liable for debts

accruing after its departure. However, it remains liable for undiscovered debts that

accrued during the time when it was a Party. This liability is limited in time. The

Model Agreement provides for a period of two years; other periods may be

stipulated.

The period starts running at the date when the Party leaving the Joint Venture ceases

to be a Party (the Exit Date). However, in some jurisdictions, the period of liability for

undiscovered debts runs from the date when the cause of the debt is discovered.
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Unless the periods provided by the law are mandatory, the solution adopted in the

Model Agreement seems to have the advantage of creating clarity after the stipulated

period.

In some countries, the liability of a Joint Venture Party in employment and taxation

matters is mandatory, irrespective of any contractual provisions.

Article 22 Replacement of a Party

In accordance with the principle that the composition of the Joint Venture may

change, the Model Agreement provides that a Party may be replaced, subject to the

consent of all other Joint Venture Parties. Such consent could be given with the

proviso that guarantees will be offered by the Party leaving the Joint Venture.

Article 23 Death of a Party

Since it cannot be presumed that, after the death of a Party, the remaining Parties

would be pleased to find themselves in a Joint Venture with persons or entities which

they have not chosen, the Model Agreement requires the consent of all remaining

Parties to the entry of the heirs into the Joint Venture.

This provision of the Model Agreement, which restrains the heirs’ rights to enter the

Joint Venture, may conflict with mandatory laws on succession and estate,

particularly in civil law jurisdictions. This is why the Model Agreement proposes two

options under Article 23.1. Option 1 requires a decision by an absolute or qualified

majority of the Parties to continue the Joint Venture. Option 2 may be more suitable

in situations where the automatic entry of the heirs into the Joint Venture is expected.

It requires no additional decision from the other Parties; all that is needed is a simple

certification by the Management confirming the continuation with the consenting

heirs.

In cases where the identity of the heirs is not clear or where some heirs enter the Joint

Venture and others do not, the Joint Venture may be exposed to claims from other

heirs or third parties concerning their rights with regard to the deceased. The heirs

entering the Joint Venture must indemnify the other Parties for such claims.

Article 24 Change of control of a Party to the Joint Venture

Change of control over a Party may be a justified cause of serious concern for the

other Parties, in particular when a Party is taken over, directly or indirectly, by a

competitor or when, because of a change in control, the Party concerned (and with it

the Joint Venture) can no longer muster the support of a group of companies that is

crucial for the business of the Joint Venture. For this reason, the Model Agreement

provides for the possibility of exclusion under Article 17.1.

No attempt has been made in the Model Agreement to define what is meant by

change of control or ownership, nor is there an indication of a threshold above

which a change becomes ‘important’. Because there are many ways to exercise

control, it was thought that the fairness of an exclusion would best be determined by

the other Parties under Article 17, on a case-by-case basis, or by an Arbitral Tribunal

under Article 32.

In practice, there is a case for including a more specific definition of change of

control (e.g. a third party acquiring, directly or indirectly, more than 50% of the
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voting rights in the Party concerned). The Parties may wish to clarify this in the

Agreement, given their familiarity with the specific circumstances of the companies

forming the Joint Venture.

Exclusion of the Party in respect of which the change occurred may not be the best

solution. It may be preferable to find some other arrangement with the Party affected

by the change, and the group to which it belongs, that will enable the Joint Venture

to cope with the new situation in an acceptable manner.

Article 25 Termination of the Joint Venture

At the time when they draft their Joint Venture Agreement, Parties are normally

optimistic about the future of their cooperation; often they do not give sufficient

attention to the possibility that their expectations may not materialize. It is therefore

important to consider the circumstances in which the Parties may wish to see the

Joint Venture terminated.

The Model Agreement contains three cases for termination, including the case where

the achievement of the Object of the Joint Venture, as defined in Article 2, becomes

impossible, for instance because a necessary permit is not delivered or a main

product is no longer available for distribution. In addition, a number of other

possible grounds for termination are listed as options. This list is not exhaustive.

Article 26 Hardship

Situations may arise which, although not making performance of an obligation

impossible, make its continued performance excessively burdensome. This problem

may happen in a particularly acute form in long-term contracts. Legal systems differ

in their willingness to alleviate the burden of the disadvantaged party. In some

long-term contracts, clauses providing for adjustments in case of hardship are more

frequent than in others. In joint venture agreements, such clauses seem to be less

frequent. Nevertheless, the Model Agreement includes such a clause. The provision

of Article 26 has been inspired by the corresponding clauses in the UNIDROIT

Principles of International Commercial Contracts (see Article 6.2 of the UNIDROIT

Principles).

In a situation of hardship, parties are usually under the obligation to renegotiate their

contract in good faith, possibly with a mechanism providing for an adjustment if their

negotiations fail. This is the solution adopted by the Model Agreement. If a case of

hardship arises, the Parties must negotiate in good faith. Since this is no guarantee for

success, attempts at mediation may be made and, in the last resort, recourse made to

the Arbitral Tribunal or to the courts (if that is the option chosen in Article 32).

It must be pointed out that the power of a court or an Arbitral Tribunal to adjust a

contract is not accepted in all legal systems; some systems consider that the function

of the courts is to interpret the contract and not to make or remake it. Therefore, the

validity of the hardship clause in the Model Agreement should be determined by

reference to the law governing the Joint Venture Agreement and to the powers of the

decision-making body under Article 32. For this reason, the Model Agreement

expressly provides that the Arbitral Tribunal shall have the power to make any

revision to the Joint Venture Agreement that it finds just and equitable in the

circumstances. This provision may not be sufficient to overcome the objections in

some jurisdictions; but it is believed that in most cases an Arbitral Tribunal with this

power will accept the task of making the necessary adjustments.
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Article 27 Force majeure

Force majeure clauses are a regular feature of international contracts. Despite the

French expression generally used to describe it, force majeure is not just a civil law

concept but is used equally in international contracts in common law practice. The

clause as proposed in this Article of the Model Agreement follows in its principal

features the standard approach to the matter, as contained for instance in the United

Nations Convention on Contracts for the International Sale of Goods (1980,

Article 79), the UNIDROIT Principles of International Commercial Contracts

(Article 7.1.7) and the International Chamber of Commerce Model Force Majeure

Clause (2003).

The clause proposed here differs however from most standard force majeure clauses

because it does not merely provide an excuse for non-performance but emphasizes

that all Parties must make efforts to overcome the obstacles that the excused

non-performance has put in the way of the Joint Venture activity.

27.1 The main feature of force majeure is the occurrence of an ‘impediment’

that prevents a Party from performing its obligations. Subject to certain conditions,

the occurrence of an impediment excuses the non-performance of the Party affected

by it.

There are different techniques for drafting a force majeure clause. In common law

practice, preference is normally given to an enumeration of preventing events. In

civil law practice, the events are usually defined generically. Since it would be very

difficult to provide an exhaustive list of force majeure events that are relevant for all

circumstances under which the Model Agreement is likely to be used, the latter

technique has been chosen.

In order to qualify as an excuse for non-performance, the force majeure event must

be unforeseeable, unavoidable and beyond the control of the Party exposed to it.

These requirements can be found, with some variations, in most force majeure

clauses. They are the subject of frequent commentaries and of some case law in

different jurisdictions and international arbitration cases.

27.2 Commercial activities are subject to many public regulations which may

require various sorts of authorizations, licences etc. The Model Agreement assumes

that it is for each Party to obtain such authorizations for its own commitments. The

other Parties should not have to bear the consequences, if a Party is unable to obtain

them. Therefore, it is important for each Party to examine whether there are any

public authorizations necessary for it to perform its obligations. If it feels that it

cannot bear the risk of such authorizations not being granted, it must point this out to

the other Parties and provide for an exception to the principle stipulated in

Article 27.2.

It should be emphasized that the authorizations that are considered here are those

which a Party may require for performing its obligations. The Joint Venture activity,

too, may require authorizations. Unless a Party has made a commitment to obtain

them, the unavailability of such authorizations for the activity of the Joint Venture

does not fall under the force majeure clause. If lack of such an authorization prevents

the Joint Venture from achieving its Object, this is not a case of force majeure but

grounds for termination under Article 25.1 (b).
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27.6 and 27.7 As a matter of principle, if a Party is excused for non-performance,

the other Parties should not be required to perform either. This principle is suitable in

exchange contracts, where the obligations of one party (or group of parties) match

those of the others. A joint venture agreement operates differently. The obligations

which the Parties have to perform normally concern contributions to the Joint

Venture and other commitments in the interest of the Joint Venture activities. If one

of the Parties is prevented from performing its obligations, all Parties (including the

non performing one) may have an interest in the continued operation of the Joint

Venture, rather than withholding their own contributions.

For this reason, the Model Agreement requires that the Parties consider the matter

jointly and adapt the Joint Venture activity as may be required. Even though it is

excused for the non-performance of its original obligation, the Party exposed to the

impediment must cooperate and, if necessary, contribute its share in additional

contributions that may be necessary for the continued activity of the Joint Venture.

Article 28 Intangible assets and/or intellectual property rights

Two situations must be distinguished with respect to intangible assets and

intellectual property rights: the rights one of the Parties contributes to the Joint

Venture and those which are created in the course of the Joint Venture’s activities.

The former situation is dealt with by Articles 3 and 28.1 and by the Ancillary

Agreement in Appendix 2; the latter by Article 28. 2 and 28.3.

28.1 Parties should be able to clearly identify the rights contributed by one or the

other of the Parties on the one hand, and those created by the Joint Venture activity,

on the other hand. As this is a potentially difficult area, it is recommended that any

licence agreements contributed to the Joint Venture are agreed prior to or at the

signing of the Joint Venture Agreement (see option under Article 28.1).

28.2 and 28.3 Intangible assets and intellectual property rights may be created

through various activities of the Joint Venture. The Agreement determines the

conditions under which these intellectual property rights may be used, for the

activity of the Joint Venture, or for the Parties’ own needs, as well as the conditions

under which such rights can be licensed to third parties (see, in this connection,

Manual on Negotiating Technology Licenses, WIPO/ITC, 2004).

The Agreement must also ensure that the Joint Venture, i.e. the Parties collectively,

can take the necessary action to protect its rights. This concerns both registration of

the rights and any legal action taken to protect them. For instance, in some

jurisdictions one co-owner of an intellectual property right may commence patent

infringement proceedings acting alone, while in other jurisdictions all co-owners

must act jointly.

Parties are recommended to consider more specifically the status of intellectual

property rights after termination of the Joint Venture. In this regard, the proposed

clauses below could be added as Article 28.4 and 28.5. They outline that:

! Where an individual Party withdraws, is replaced or excluded, that Party ceases

to have any right to use the intellectual property rights of the Joint Venture; and

! Where there is a general termination of the Joint Venture, each Party has a (free)

right of use.
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28.4 Upon withdrawal, replacement or exclusion of a Party from the Joint Venture,

the leaving Party shall not be entitled to use any intellectual property rights

contributed to or used by the Joint Venture (unless so decided under Article 20 or

otherwise agreed by the other Parties).

28.5 Upon termination of the Joint Venture under Article 25, each Party shall

(unless agreed by all Parties) be entitled to use free of charge for its own purposes

any intellectual property rights jointly owned by the Parties pursuant to Article 28.2.

Article 29 Duty to promote the interests of the Joint Venture

and not to compete with it

When entering a Joint Venture Agreement and during its performance, the Parties

continue to have their own priorities, interests and objectives. While there is no

reason to deny these, the Parties must bear in mind, protect and promote the interests

of the Joint Venture.

Where there is a possibility that the activity of a Party could compete with and be

detrimental to, the Joint Venture, the contract could specify that the non-competition

restriction is extended for a certain period after a Party withdraws or is replaced or

excluded from the Joint Venture. Under several laws, such a clause must be limited

in time and/or in other respects. A clause is offered to that effect as an option.

Parties may also provide for a penalty for failure to fulfil the obligation not to

compete. The validity of such a clause under the applicable law should however be

examined.

Article 30 Avoidance and resolution of deadlock

A Deadlock is defined as the inability of the Meeting of the Parties or the

Management Committee to reach a decision at two successive meetings. Most joint

venture contracts provide for mechanisms to resolve Deadlock situations, which can

otherwise paralyse the decision-making process.

First, the Model Agreement contains provisions that it is hoped can avoid, or lead to

the resolution of the Deadlock (possibility to call a new meeting immediately,

possibility for the majority to take interim decisions, and the rule stated in

Article 30.3 that Parties shall refrain from using provisions on attendance

requirements to provoke a Deadlock).

Second, any Party can require that a decision be taken by the senior management of

the Parties, or resort to mediation or other alternative dispute resolution processes

provided for in Article 30.2 and 30.3. The Model Agreement does not provide for

arbitration to resolve a Deadlock situation. Most Deadlocks are caused by business

policy issues which normally are not a suitable subject for arbitration.

As an alternative, an option to Article 30.3–30.5 provides for the resolution of the

Deadlock by the decisive vote of the Presiding Party or the chairperson of the

Management Committee. The option has the advantage of providing a simpler

solution. However, it confers on one of the Parties a decisive role which the Parties

may not wish to grant to any among them. If the option is used, the Agreement

should contain provisions dealing with the designation of a Presiding Party and/or a

chairperson of the Management Committee.
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Article 31 Applicable law and guiding principles

While the Joint Venture Agreement can be expected to regulate the most important

aspects of the Parties’ cooperation, there may always arise issues which have not

been settled by the Agreement. For this purpose, the choice of the law applicable is a

necessary component of the Joint Venture Agreement.

Some parties to international contracts choose ‘general principles of law’, the lex

mercatoria or other similar rules or principles as the ‘law applicable’ to their

contract. The validity and usefulness of such a choice of law has given rise to much

debate. In contract practice, the choice of an existing national law may still have

distinct advantages with respect to predictability. The Model Agreement therefore

proposes the choice of the law of a given country. This does not prevent the Parties

from choosing one of the non-national solutions to which reference has just been

made.

When deciding which law to choose for the Joint Venture Agreement, the Parties

should first of all ascertain that the law they intend to choose either provides for or

does not prevent the formation of the Joint Venture they are about to create. In

particular, they should examine whether that law has adequate flexibility to

accommodate the Agreement and its specific provisions.

Two other criteria are important for the choice of the applicable law: familiarity and

accessibility. There is a considerable advantage for a Party if the law applicable to the

Joint Venture is one with which it is familiar. However, in the practice of

international joint ventures, the law which is familiar to one of the Parties often is less

familiar or not familiar at all to some of the other Parties. For this reason, the Parties

often choose a ‘neutral’ law. When choosing the law, especially if they choose a

neutral law, the Parties should consider a law that is accessible to them. Accessibility

relates to questions of language and legal concepts, but also to the form in which the

law is expressed and how a foreigner may understand it.

International contracts involving States or State-owned entities, if the State does not

impose its own law, are frequently submitted to a neutral law removed from the

influence of the State or to general principles of law or similar systems.

The Model Agreement, while providing for the choice of the law of a specific

country, tempers this choice by reference to principles of good faith and fair dealing

as well as applicable practices in international trade, and specifically mention the

UNIDROIT Principles of International Commercial Contracts. Reference to such

principles may also be introduced by the choice of a particular dispute resolution

system. Thus, the 1998 ICC Arbitration Rules, for instance, provide that ‘in all cases

the Arbitral Tribunal shall take account of the provisions of the contract and the

relevant trade usages’ (Article 17.2). Article 32.7 of the Model Agreement introduces

similar concepts.

Article 32 Resolution of disputes

It may be useful to indicate a few fundamental landmarks set out in Article 32:

! Parties have an obligation to seek to resolve any dispute amicably. The Article

refers to various processes for achieving an amicable settlement. It should be

borne in mind, however, that as long as a Party has attempted to find an amicable
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settlement (Article 32.1), it may resort directly to arbitration or court proceedings

(whichever the Parties have opted for), without necessarily having to set in

motion the processes described in Article 32.2 and 32.3.

! Failing an amicable settlement, disputes are resolved through arbitration, as

specified in Article 32.4 to 32.7. However, Parties may opt for state courts instead

of arbitration (see below).

! Concerning the specific matter of valuation, disputes are resolved in a final and

binding manner by an Independent Expert (Article 32.8).

32.1 to 32.3 International contracts concerning long-term relationships frequently

provide for an attempt to resolve disputes amicably prior to arbitration or court

proceedings. The Model Agreement follows this trend by providing:

! First, a general undertaking of the Parties to resolve disputes amicably

(Article 32.1);

! Second, that the dispute can be brought to the senior management level

(Article 32.2); and

! Third, that disputes can be brought to mediation or some other form of alternative

dispute resolution, but only after a request has been made for resolution at the

senior management level (Article 32.3).

These provisions ensure, on the one hand, that at least one serious effort will be

made to resolve the dispute amicably, and, on the other hand, that recourse to

arbitration (or State courts) is not unnecessarily delayed.

32.4 to 32.7 Particular attention should be paid to the arbitration clause (unless the

option of Article 32.4 for a State court is selected). Parties must choose between ad

hoc arbitration (for which in particular the Arbitration Rules of the United Nations

Commission on International Trade Law (UNCITRAL Rules) are available, or

arbitration within the framework of an arbitration institution. The latter solution has

the advantage that a number of matters which the Parties would have to regulate, in

the Agreement or at the time when the dispute arises, are taken care of by the

institution. If the Parties provide for ad hoc arbitration under the UNCITRAL Rules,

they should not forget to designate the Appointing Authority.

Choice of the place of arbitration is of critical importance. It determines not only the

place where the arbitration proceedings are held (although most arbitration rules

permit the arbitrators and the parties to meet at places other than the place of

arbitration), but also the law applicable to the arbitration procedure and the

jurisdiction of the courts supervising the arbitration and providing any necessary

assistance. For considerations similar to those discussed in the context of the choice

of law, parties to international transactions often choose a neutral place of

arbitration. In doing so, they should ascertain that the legal and judicial system at the

selected place is suitable for international arbitration proceedings.

Since disputes arising out of joint venture agreements often involve more than two

parties, special provisions have been foreseen in Article 32.6.

32.7 An amiable compositeur is an arbitrator with the power to disregard

non-mandatory provisions of a given law if strict application of those provisions

would result in an unjust outcome.
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32.8 Recourse to an Independent Expert for valuation purposes is foreseen in

Articles 3.4, 4.3, 13.3 and 19.4. In all cases, the Expert’s decision is final and

binding. Should a Party still wish to bring a valuation case to an arbitral tribunal or a

court, it is expected that the requirement for an expert’s determination and its final

and binding character will be upheld.

Article 33 Miscellaneous provisions

In addition to the issues settled in this Article, the following may also be given

consideration:

(a) Should the competition authorities be notified of the Joint Venture

Agreement?

(b) Is the Joint Venture required to register the Agreement?

(c) Is the validity of the Agreement subject to authorizations required by national

law?

(d) Is it necessary to adapt the Agreement to national and local laws and

practices?
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ITC CONTRACTUAL JOINT VENTURE MODEL AGREEMENT

(two parties only)

Note:

between

Party 1

[Specify for individuals: surname and first name status

address profession nationality identity card or passport number

[Specify for corporations: name of company legal form (e.g. limited liability

company), country of incorporation, trade register number

address surname and first name, address, position

and

Party 2
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Recitals

specify field of activity

mention if appropriate one or several distinctive assets,

abilities, specific know-how, or intellectual property rights necessary to its

activity and/or to the Object of the Joint Venture

specify the objectives which this Party seeks to

promote by the Joint Venture

describe the development that the Party expects from this

Agreement, its contractual expectations

specify in general terms the proposed activity of the Joint

Venture

Article 1 Contractual definitions

Force Majeure
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Article 2 Object of the Joint Venture

specify

specify

specify

specify

specify

Complete or modify the list as required.

Article 3 Contributions of the Parties

Party Contributions

(a) [specify]

(b) [specify]

Complete the list as required.

Option: the Parties may decide that they should each have a different share in

the Joint Venture. In this case, Article 3.1 should provide: The Parties to the Joint

Venture shall make the following contributions, in cash, real estate, personal

property (including machinery and tools), intellectual property, services, or other

in-kind contributions (the Contributed Assets) and they have agreed on their

corresponding Share in the Contributed Assets as follows:
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Party Contributions
Value

(amount/currency)

Share in the

contributed assets

(voting rights)

(a) [specify]

(b) [specify]

Complete the list as required.

Option concerning the last sentence of Article 3.2, if the option of

Article 3.1 has been chosen: Both Parties shall make such contributions in

proportion to their Shares in the Contributed Assets. They may however jointly

decide not to make their contributions in proportion to their Shares in the

Contributed Assets

Article 4 Liability for contributions
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{Option (if the option of Article 3.1 has been chosen): If the value of the

replacement contribution is different from that of the replaced contribution and a

replacement contribution of equal value cannot be made, the valuation of the

contribution, as shown in Article 3.1 or otherwise agreed for the purposes of the

Joint Venture, shall be adjusted by agreement of the Parties or, failing such

agreement, as valued by the Independent Expert (Article 24.7); it being

understood that, irrespective of the estimated value of the replacement contribution,

an increase in the Share in the Contributed Assets shall be provided only if the

other Party agrees to it.

Article 5 Technical or commercial commitments of the Parties

specify

specify

Complete the list of commitments as required.

option: on such terms, including payment, as shall be approved by both Parties

Article 6 Decisions made by the Parties and Management

{Option 1 (if the option of Article 3.1 has been chosen): Decisions on the

following require unanimity of both Parties, regardless of their Shares in the

Contributed Assets:

(a) Change in the Object of the Joint Venture or in the contractual rights

and/or duties of the Parties;

(b) Defining the strategy and common goals;

(c) Appointment, removal and remuneration of a Managing Party or third

parties entrusted with the management;
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(d) Appointment and removal of the Auditors;

(e) Approval of the yearly accounts;

(f) Acquisition of an interest in other companies or acquisition of assets to be

jointly owned by the Joint Venture;

(g) New alliances; and

(h) Termination of the Joint Venture.

[Complete list or delete items which are not applicable (see letters c, d and e).]

All other decisions require a majority of all Voting Rights, the Voting Rights being

proportional to the Share in the Contributed Assets.}

Option 2: All decisions require a majority of all Voting Rights, the Voting

Rights being proportional to the Share in the Contributed Assets.}

Option 1: entrust the day-to-day management to one of the Parties designated as

the Managing Party.

Option 2: entrust the day-to-day management to one or more third parties,

which are chosen and may be removed at any time by the Parties.

Complete the list of activities as required.

Article 7 Accounts

Where applicable.
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Article 8 Auditors

Where applicable.

Article 9 Representation

Option 1 (add): ‘by both parties jointly’.

Option 2: representation of the Joint Venture by a third party entrusted with

management activities.

Article 10 Liability

Option (if the option of Article 3.1 has been chosen): In the relationship

between the Parties, each Party shall bear the Joint Venture’s liabilities in

proportion to its share in the Contributed Assets, unless otherwise provided in this

Agreement).

Option (if the option of Article 3.1 has been chosen): It shall be
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indemnified promptly by the other Party in proportion to its Share in the Contributed

Assets for half of any loss and expense which it may have had to bear on account of the

Joint Venture.

Option (add): A Party shall indemnify promptly the other Party if that other

Party is required to pay to any tax authority any tax attributable to the first

Party’s share of profits of the Joint Venture.

Article 11 Breach of obligations

option: provide the rate of an institution in the country

of the Joint Venture, such as x points above the Central Bank’s discount rate

Article 12 Share in profits and losses

Option (if the option of Article 3.1 has been chosen): Each Party shares in

the profits and losses of the Joint Venture proportionately to its Share in the

Contributed Assets.

Option (if the Annual Accounts must be audited): shares in the profits shall

be paid out 30 (thirty) days after the approval of the audited Annual Accounts,

but not later than six months after the end of the Financial Year.}
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Article 13 Access to information

Article 14 Change in control of a Party to the Joint Venture

option: any change}

Article 15 Replacement of a Party

Article 16 Notice to terminate the Joint Venture
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Article 17 Termination of the Joint Venture

Option: (consider adding the following grounds for terminating the Joint

Venture):

(f) By expiration of the duration of the Joint Venture;

(g) By a decision of the Arbitral Tribunal to dissolve the Joint Venture based

on just grounds for dissolution.}

Option (if the option of Article 3.1 has been chosen): according to their

Shares in the Contributed Assets.

Option (if the option of Article 3.1 has been chosen): according to their

Shares in the Contributed Assets.
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Article 18 Hardship

option:

add ‘and the Management if option 1 or 2 of Article 6.2 is chosen

Article 19 Relief from performance and liability in case

of impediment of performance (force majeure)
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Article 20 Intangible assets and/or intellectual property rights

[Attach any licence agreement concluded prior to the present Joint Venture

Agreement.]

Option (add): The terms of any licence agreement concluded at or before the

execution of the present Joint Venture Agreement are attached as Appendix [2] and

shall apply in respect of the contribution by [specify Party] of the intangible assets

and/or intellectual property rights therein described.

Article 21 Duty to promote the interests of the Joint Venture and not

to compete with it

Option (add as Article 21.2): Upon replacement of a Party in the Joint

Venture, the leaving Party shall continue to be under an obligation not to compete

with the activities of the Joint Venture (as carried on at the Exit Date) for a period

of [two] years after the Party’s Exit Date.}

Article 22 Avoidance and resolution of deadlock
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Article 23 Applicable law and guiding principles

specify country

inter alia

Article 24 Resolution of disputes

et seq.
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Option: If a Party has come to the conclusion that the attempts at amicable

resolution are to no avail, it may give notice to the other Party of this failure and,

thereupon, may turn to the courts of [specify place/country], which shall have

exclusive jurisdiction.

specify

UNCITRAL or other Rules, or an Arbitration Institution (e.g. International Chamber

of Commerce) specify

amiable

compositeurs

Article 25 Miscellaneous provisions

specify

specify
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specify number
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Appendix 1 Ancillary Agreement on real estate

identify the name and address of the Party in question

identify the name of the other Party to the Joint Venture Agreement

identify the nature of the rights (e.g.

owner, tenant, lease holder, etc.)

describe the property

describe the purpose for which the Property is to be used

Option(add): This Agreement does not transfer ownership of the Property to the

Joint Venture but gives the Joint Venture solely the right of use as herein specified.

specify any particular terms and conditions, e.g. as to rent, compliance with any

covenants or planning conditions applicable to the Property, etc
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Appendix 2 Ancillary Agreement on intangible assets/intellectual

property rights

identify the name and address of the Party in question

identify the name and address of the other Party to the Joint Venture Agreement

identify the nature of the rights (e.g.

owner, licensee, assignee, etc.)

describe the Intangible Assets/Intellectual Property Rights (e.g. invention, patent,

industrial designs and models, distinctive designation, get-up, trademark or service

mark, software, copyright)

option: ownership

describe the purpose for which the Intangible Assets/Intellectual Property Rights

are to be used/owned

option: a non-exclusive

specify

Option: Instead of granting a licence, the Contributing Party assigns the

Intangible Assets/Intellectual Property Rights to the Joint Venture and remains a

co-owner.

If the option is chosen, add:

In such event, if the Intangible Assets can be registered, the Joint Venture shall

undertake all necessary steps for registration, at its cost, of such Intangible Assets

in the joint names of the Parties

option: provide a list of

countries

Option: In the event that the Contributing Party uses the Rights to a greater

extent than the Joint Venture, consider a different distribution of the costs
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Appendix 3 Ancillary Agreement on know-how

identify the name and address of the Party in question

identify the name and address of the other Party to the Joint Venture Agreement

identify the nature of the rights (e.g. owner,

licensee, assignee, etc.) describe the Know-How

describe the purpose for which the Know-How is to be used

option: a non-exclusive

specify

Option: instead of granting a licence, the Contributing Party assigns the

Know-How to the Joint Venture and remains a co-owner.

ITC Contractual Joint Venture Model Agreement (two parties only) 85

© International Trade Centre UNCTAD/WTO 2004

ITC Contractual JV Model Agreements English copyright.pdf   95 2/18/2014   4:10:44 PM



ITC Contractual JV Model Agreements English copyright.pdf   96 2/18/2014   4:10:44 PM



Appendix 4 Ancillary Agreement on equipment and production tools

identify the name and address of the Party in question

identify the name and address of the other Party to the Joint Venture Agreement

identify the nature of the rights (e.g.

owner, lessee, lease holder, etc.)

describe the Equipment

describe the purpose for which the Equipment is to be used
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Appendix 5 Ancillary Agreement on contributions in services

identify the name and address of the Party in question

identify the name and address of the other Party to the Joint Venture Agreement

describe the

Services

describe the purpose for which the Services are to be used

describe the general rules that the Services are subject to

Option: specify any payment or other terms.
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Checklist of options, fill-ins and time limits
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Documents to be produced prior to or at signing

A. The Parties

1. With respect to physical persons

�

2. With respect to Parties that are corporations or other legal entities:

documents to establish the legal existence of the Party and the authority of the

person appearing for it

�

�

�

�

3. Group relationship of corporations

�

�

�

�

�

�

4. Solvency

�
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B. Contributions

�

such valuations may also be attached to Ancillary

Agreements as per Appendices to this Model Agreement

C. Guarantees between the Parties

�

D. Agreements (as may be required for the Joint Venture

activity)

�

�

�

�

�

94 ITC Contractual Joint Venture Model Agreement (two parties only)

© International Trade Centre UNCTAD/WTO 2004

ITC Contractual JV Model Agreements English copyright.pdf   104 2/18/2014   4:10:44 PM



USER’S GUIDE

ITC CONTRACTUAL JOINT VENTURE MODEL AGREEMENT

(two parties only)

Description of the Parties

It is important that the Parties to the Agreement are correctly identified and that those

representing them have the powers to do so for the purpose of concluding the

Agreement. The legal issues that arise in this context relate primarily to the personal

status of the Parties, their capacity and the powers of their representatives to enter

into an agreement on behalf of their company. Normally these issues are subject not

to the law applicable to the Joint Venture Agreement but to the ‘personal law’ of each

Party, which is generally the law where each Party has its residence or place of

business, or the law of a company’s incorporation.

It is important that the Parties understand that this specific Contractual Joint Venture

Agreement is limited to two parties only.

Recitals

The recitals provide the background to the cooperation. They provide some

information on the Parties, their fields of activities, and their interests and expectations.

The recitals do not directly create obligations for the Parties, but they may be important

for the interpretation of the obligations set out in the body of the Agreement.

Article 1 Contractual definitions

The Model Agreement uses a number of terms that have a specific meaning. These

terms are written with capital initials throughout the Model Agreement. For ease of

reference, the defined terms are grouped in this article, with a reference to the article

where the term is defined (where relevant). The terms are defined in such a way as to

apply to the options proposed in the Model Agreement.

Article 2 Object of the Joint Venture

The Agreement distinguishes between the objectives which motivate each Party,

taken individually, to enter into the Joint Venture (in this case the term ‘objectives’ is

used) and those which the Parties jointly pursue as part of their Joint Venture (in this

case, the expression ‘Object of the Joint Venture’ is used). The objectives of each

Party are set out in the Recitals while the Object of the Joint Venture is defined in

Article 2.

It is important that the Parties give careful consideration to the Object of the Joint

Venture and the methods by which this Object is to be pursued. The definition of the

Joint Venture Object provides a framework. However, it should not be used to create

undesirable constraints on the evolution of the Joint Venture activities.
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Where applicable, it could be wise to define the territorial scope for the activity of the

Joint Venture, for instance in a joint venture contract concerning the distribution of

goods.

If the Joint Venture is limited in time, the duration should be specified in this Article.

In that case the option ‘expiration of the duration of the Joint Venture’ should be

introduced in Article 17 (Termination of the Joint Venture).

When the Parties have chosen a name for the Joint Venture and intend to trade under

this name, it could be specified in this Article.

Article 3 Contributions of the Parties

It is an essential feature of any Joint Venture that the Parties make contributions in the

interest of achieving the common Object of the Joint Venture. These contributions

may be in the form of money or in any other form, such as real estate, technical

know-how, access to a market, a brand name or services.

When it comes to valuing the contributions, a fundamental choice has to be made

between two approaches:

! First approach: the Parties may consider that their contributions are deemed

equivalent and decide that they both have equal shares in the Contributed Assets.

This approach is simpler in some respects and is suitable especially in joint

ventures where the investment in money or other contributions is less important.

It does, however, risk creating tensions if during the course of the joint venture’s

development changes occur in the value of the contributions, where applicable.

! Second approach: the Parties may decide to have a different share in the

Contributed Assets. They will thus fix a value for each of their respective

contributions and allocate their shares in the Joint Venture accordingly.

The present Model Agreement has chosen the first approach, that of Contributed

Assets that are deemed equivalent, the Parties having equal shares in the Contributed

Assets. The second approach is offered as an option.

In any event, whether the Parties opt for the first or for the second approach, it is

important to keep in mind that the Share in the Contributed Assets has a critical

function in the Model Agreement. It determines in particular:

! Obligations to make additional contributions (Article 3.2);

! Replacement contribution (Article 4.3);

! Management decisions (Article 6.1);

! The extent of liability of the Parties in their relationship with each other

(Article 10.2);

! Indemnification by the other Party (Article 10.3);

! A Party’s share in the profits and losses (Article 12.1);

! Distribution of cash surplus after termination (Article 17.3);

! Share of the loss to be borne by each Party after termination (Article 17.4).
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3.1 In this provision (first approach), the Parties specify that the value of their

respective contributions is deemed to be equivalent. Depending on their nature, the

contributions may require the conclusion of separate agreements; models for these

agreements are attached to the Model Joint Venture Agreement in the form of

Ancillary Agreements.

The option refers to the second approach as described above.

3.2 & 3.3 Additional contributions: Article 3.2 states that both Parties may jointly

decide to make additional contributions. As a rule, these contributions will have

equal value. For those who have selected the option of Article 3.1, an option is

available in Article 3.2 where Parties can either opt for contributions to be made in

proportion to their Shares in the Contributed Assets, or waive this and jointly decide

not to make their contribution in proportion to their Shares in the Contributed Assets.

There are various other ways to address the issue of additional funding of the Joint

Venture. Two alternate constructions are briefly described here.

(a) Based on their assessment of the market, the Parties could define a

‘preliminary stage’ of their project for which ‘initial contributions’ are

required . At the end of that ‘preliminary stage’, the Parties will reconsider the

situation and decide what further investments may be necessary. Where it is

decided to make ‘additional contributions’ and a Party to the Joint Venture is

either unwilling or unable to contribute, this Party will be deemed to be in

breach of its contractual obligations and the provisions of Article 11 of the

Agreement will apply.

(b) Another possible option would be to plan the successive stages of the

development of the Joint Venture in such a manner that the need for

additional funding at each stage is determined from the outset.

Where the Parties have selected the option of Article 3.1, allowing for different

shares in the Contributed Assets, and if both Parties agree, one of them alone may

make the additional contribution. Such an additional contribution could, if both

agree, increase this contributing Party’s share in the Contributed Assets. In this latter

case, only this contributing Party will bear the risk of loss or share the profits resulting

from that stage of development. This requires special accounting arrangements for

identifying the losses and profits allocated to such a stage. If the two Parties decide

that one of them may opt out of a certain stage, they may also decide that it is possible

for that Party to opt back in at a later date, presumably by settling any differences in

the contributions and possibly by compensating the other Party for the risk assumed.

Arrangements of this nature can be found, for instance, in joint operation agreements

of the oil industry.

Article 4 Liability for contributions

The Model Agreement is based on the premise that a Party making a contribution is

liable to the other Party on the terms that would apply if a third party provided the

contribution. The Parties may be of the view that, among members of a joint venture,

where both Parties have a common goal and are affected accordingly by defective

contributions, such strict standards of liability may not be appropriate. In that case

they could limit the liability of a Party to gross negligence and wilful damage.
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Article 5 Technical or commercial commitments of the Parties

Commitments made according to this provision are similar to the contributions

regulated in Article 3. However, the commitments according to Article 5 are

generally not a contribution made once and for all, but contributions on a continuing

basis, such as the commitment to perform certain tasks, to deliver products, to

manufacture components, to market or manage services, or to distribute products.

Article 5.1 makes it clear that these are additional commitments beyond the

contributions under Article 3, and that they are to be performed free of charge, unless

the option is selected.

Where applicable, this Article should be coordinated with Article 6, which deals

with the activities undertaken by the Management for the operation of the Joint

Venture.

Article 6 Decisions made by the Parties and Management

The Model Agreement is based on the premise that the Joint Venture is composed of

two Parties only. (For three-or-more-party contractual joint venture contracts, please

refer to the ‘CJV – three parties or more ’ form.).

6.1 This specifies that decisions will be made under a simple form of organization,

providing for instance as a rule that decisions be taken in agreement between both

Parties. Where the option of Article 3.1 is selected (with the Parties having different

shares in the contributed assets), option 1 of Article 6.1 provides for a number of

items to be subject to a unanimous decision. Option 2 requires a majority of Voting

Rights for all decisions. Voting Rights are proportional to the Share in the Contributed

Assets.

6.2 As a principle, the Joint Venture is managed by both Parties jointly.

In the options, the Model Agreement foresees two possibilities: that day-to-day

management will be entrusted either to one of the Parties (option 1), or to one or

more third parties (option 2).

If the day-to-day management is entrusted to one of the Parties (option 1), Article 6.2

should clarify whether that Party may delegate the management in full or in part. As a

matter of principle such sub-delegations should be limited to specific tasks and the

Managing Party should remain fully responsible towards the other Party for the

management of the Joint Venture.

If option 2 is chosen, and management is entrusted to more than one third party, the

Agreement should provide how the decisions are made, e.g. whether the decisions

are made by unanimity or by majority of the votes and how votes shall be counted.

The clause deliberately does not require that reasons be given by the Parties for

removal of persons entrusted with the management of the Joint Venture.

Management is a matter of confidence and, if that is missing, the Joint Venture should

be able to remove the person in question, without having to engage in a debate about

the reasons. This does not exclude that, according to the law governing the

employment contract of a non-Party manager, reasons must be given and notice

periods must be respected.
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Article 7 Accounts

Keeping proper accounts is a basic requirement for any business and its proper

management. Accounting standards at the Joint Venture’s principal place of business

should be respected. Since the Model Agreement applies to international

cooperation, the use of International Accounting Standards (IAS) or other standards

and practices accepted internationally and/or in the relevant industry is

recommended.

Article 8 Auditors

In international joint ventures, where one or several Parties invariably come from a

country other than that where the Joint Venture is active, verification of the Joint

Venture’s accounts by an independent auditor is an important means for preserving

trust, ensuring that accounts are reliable and protecting Parties, where management

is entrusted to one of the Parties or to a third party.

Article 9 Representation

9.1 Representing the Joint Venture, in a contractual joint venture with no legal

personality as proposed in the present Model Agreement, means representing the

Parties taken collectively (see Article 1 under ‘Joint Venture’).

Article 9.1 provides as a rule that either Party may represent the Joint Venture.

Alternative solutions are proposed in the options, providing that the Joint Venture be

represented by both Parties jointly (option 1), or by a third party entrusted with

management activities. Another option, which is not in the text of the Agreement, is

to state that either Party to the Joint Venture may sign alone for commitments up to a

specified amount and that the joint signature of both Parties to the Joint Venture

would be required beyond that threshold.

The authority to bind the Joint Venture should be expressed in writing and, where

compatible with the requirements of the applicable law, include the provisions of

Article 9.2

Article 9.2 and 9.3 regulates certain aspects of the relations with third parties.

Obviously, the effect of this provision depends essentially on the law applicable to

the relationship with the third party.

Article 10 Liability

10.1 This provision confirms the principle that, in a contractual joint venture,

generally both Parties are jointly and severally liable. If Parties wish to provide for a

more limited liability, Article 10 must be adapted accordingly. The validity of any

restriction on liability towards third parties depends not only on the law governing

the Joint Venture and/or the Joint Venture Agreement, but also on the law governing

the relationship with third parties

10.2 to 10.4 While Article 10.1 concerns liability towards third parties dealing

with the Joint Venture, the remainder of Article 10 regulates the relations between

both Parties to the Joint Venture with respect to situations arising from such joint and

several liability of the Parties.
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Parties should consider whether they need protection against the risk resulting from

commitments which one of the Parties, in the exercise of its activities for the Joint

Venture, may create for both of them jointly and severally. For this purpose, one

might consider: a bank guarantee, an insurance policy, or a security from a parent

company.

10.4 Tax issues. This contractual joint venture may well amount to a ‘partnership’

in law in many jurisdictions. One particular consequence may be that a tax authority

could, in theory, hold each of the Parties jointly liable for tax. The wording of

Article 10.4 and the proposed option to be added to it makes it clear that each Party is

liable for its own tax. This provision may have to be reviewed by a tax expert.

Article 11 Breach of obligations

11.1 A Party in breach of its obligations shall first be invited to remedy its failure.

The Model Agreement does not determine a time period in which this has to be

done. It would be difficult to fix such a period in the abstract. This is why the

Agreement leaves it to the reasonable judgement of the other Party to determine an

appropriate period. The reasonableness of the period so fixed may be reviewed by

the Arbitral Tribunal.

Should the Party in breach fail to remedy such breach within the fixed period, the

other Party is presented with the possibility of terminating the Joint Venture, pursuant

to Article 16, with immediate effect.

11.2 In all cases, i.e. even if the failing Party remedies the breach immediately, the

Party having suffered losses from the failure may claim damages.

11.3 A separate clause is provided to deal with delay in payments. At the level of

the Model Agreement, it is practically impossible to fix a rate that is appropriate for

the great variety of situations that may exist in different countries or at various times.

However, the Parties, when they enter into their Joint Venture Agreement, may be

able to do so in light of the circumstances then known to them. Instead of fixing a

specific rate, e.g. 7%, the Parties may be better advised to fix a reference rate (e.g. the

three months discount rate of the national bank in the country of the Joint Venture’s

principal place of business). It is important that the Parties ascertain that this

reference actually exists and that it operates as they expect.

In all cases, the benchmark for determining the rate of interest should be the costs

that the Party entitled to the payment incurs by reason of the delay.

Article 12 Share in profits and losses

12.1 The basic choice to be made, as explained above (under Article 3), is whether

to allocate profits and losses between the Parties in equal shares or in proportion to

their Shares in the Contributed Assets. The Model Agreement has adopted the former

solution for Joint Venture Agreements between two Parties, the ‘proportional’

solution is offered as an option.

Other arrangements are also possible, such as allocating an agreed amount of profits

in equal shares and distributing the remaining profits by reference to specific criteria.

One may also consider, in particular in the context of financing operations, awarding

to certain Parties, or to third parties, a share of the profits only, without the

corresponding risk of losses.
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12.2 The time for distribution of any profits depends on a number of

considerations, in particular the availability of liquid assets.

Parties may wish to include provisions requiring that a certain part of the profits must

be re-invested or retained as reserves.

Article 13 Access to information

13.1 Access to information about the business of the Joint Venture is a fundamental

right of both Parties. For any Party not involved in the management of the Joint Venture,

it is an essential prerequisite for the exercise of its right to control what is going on.

In certain circumstances, restrictions might be necessary in order to protect a Party’s

trade secrets. The validity of such restrictions under the applicable law must be

checked.

Article 14 Change in control of a Party to the Joint Venture

Change of control over a Party may be a justified cause of serious concern for the

other Party, in particular when a Party is taken over, directly or indirectly, by a

competitor or when, because of a change in control, the Party concerned (and with it

the Joint Venture) can no longer muster the support of a group of companies that is

crucial for the business of the Joint Venture. For this reason, the Model Agreement

provides for the possibility of termination under Article 17.

No attempt has been made in the Model Agreement to define what is meant by

change of control or ownership, nor is there an indication on a threshold above

which a change becomes ‘important’. Because there are many ways to exercise

control, it was thought that the fairness of termination would best be determined by

the other Party under Article 17, on a case-by-case basis, or by an Arbitral Tribunal

under Article 24.

In practice, there is a case for including a more specific definition of change of

control (e.g. a third party acquiring, directly or indirectly, more than 50% of the

voting rights in the Party concerned). The Parties may wish to clarify this in the

Agreement, given their familiarity with the specific circumstances of the companies

forming the Joint Venture.

Termination as a result of the change occurred may not be the best solution. It may

be preferable to find some other arrangement with the Party affected by the change,

and the group to which it belongs, that will enable the Joint Venture to cope with the

new situation in an acceptable manner.

Article 15 Replacement of a Party

In accordance with the principle that the composition of the Joint Venture may

change, the Model Agreement provides that a Party may be replaced, subject to the

consent of the other Party to the Joint Venture. Such consent could be given with the

proviso that guarantees will be offered by the Party leaving the Joint Venture.
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Article 16 Notice to terminate the Joint Venture

This article allows either Party to terminate the Joint Venture by delivering written

notice to the other Party. Unless there is a breach justifying immediate termination,

written notice should be delivered at least six months before the end of the Financial

Year. The Financial Year (as defined under Article 7.2) ending on 31 December of

each year, this raises the question of what consequence a written notice delivered

after 30 June would have.

Article 17 Termination of the Joint Venture

17.1 At the time when they draft their Joint Venture Agreement, Parties are

normally optimistic about the future of their cooperation; often they do not give

sufficient attention to the possibility that their expectations may not materialize. It is

therefore important to consider the circumstances in which the Parties may wish to

see the Joint Venture terminated.

The Model Agreement contains five cases for termination, including the case where

the achievement of the Object of the Joint Venture, as defined in Article 2, becomes

impossible, for instance because a necessary permit is not delivered or a main

product is no longer available for distribution. In addition, two other possible

grounds for termination are listed as options. This list is not exhaustive.

17.3 and 17.4 At the end of the liquidation process, and as a rule, distribution of

remaining cash surplus or resulting loss to be borne shall be divided equally between

the two Parties. Where the option of Article 3.1 has been selected, this will take place

according to the Parties’ Share in the Contributed Assets.

Article 18 Hardship

Situations may arise which, although not making performance of an obligation

impossible, make its continued performance excessively burdensome. This problem

may happen in a particularly acute form in long-term contracts. Legal systems differ

in their willingness to alleviate the burden of the disadvantaged party. In some

long-term contracts, clauses providing for adjustments in case of hardship are more

frequent than in others. In joint venture agreements, such clauses seem to be less

frequent. Nevertheless, the Model Agreement includes such a clause. The provision

of Article 18 has been inspired by the corresponding clauses in the UNIDROIT

Principles of International Commercial Contracts (see Article 6.2 of the UNIDROIT

Principles).

In a situation of hardship, parties are usually under the obligation to renegotiate their

contract in good faith, possibly with a mechanism providing for an adjustment if their

negotiations fail. This is the solution adopted by the Model Agreement. If a case of

hardship arises, the Parties must negotiate in good faith. Since this is no guarantee for

success, attempts at mediation may be made and, in the last resort, recourse made to

the Arbitral Tribunal or to the courts (if that is the option chosen in Article 24).

It must be pointed out that the power of a court or an Arbitral Tribunal to adjust a

contract is not accepted in all legal systems; some systems consider that the function

of the courts is to interpret the contract and not to make or remake it. Therefore, the

validity of the hardship clause in the Model Agreement should be determined by

reference to the law governing the Joint Venture Agreement and to the powers of the

decision-making body under Article 24. For this reason, the Model Agreement

expressly provides that the Arbitral Tribunal shall have the power to make any
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revision to the Joint Venture Agreement that it finds just and equitable in the

circumstances. This provision may not be sufficient to overcome the objections in

some jurisdictions; but it is believed that in most cases an Arbitral Tribunal with this

power will accept the task of making the necessary adjustments.

Article 19 Relief from performance and liability in case

of impediment of performance (force majeure)

Force majeure clauses are a regular feature of international contracts. Despite the

French expression generally used to describe it, force majeure is not just a Civil law

concept but is used equally in international contracts in common law practice. The

clause as proposed in this Article of the Model Agreement follows in its principal

features the standard approach to the matter, as contained for instance in the United

Nations Convention on Contracts for the International Sale of Goods (1980, Article 79),

the UNIDROIT Principles of International Commercial Contracts (Article 7.1.7) and the

International Chamber of Commerce Model Force Majeure Clause (2003).

The clause proposed here differs however from most standard force majeure clauses

because it does not merely provide an excuse for non-performance but emphasizes

that both Parties must make efforts to overcome the obstacles that the excused

non-performance has put in the way of the Joint Venture activity.

19.1 The main feature of force majeure is the occurrence of an ‘impediment’

that prevents a Party from performing its obligations. Subject to certain conditions, the

occurrence of an impediment excuses the non-performance of the Party affected by it.

There are different techniques for drafting a force majeure clause. In common law

practice, preference is normally given to an enumeration of preventing events. In

civil law practice, the events are usually defined generically. Since it would be very

difficult to provide an exhaustive list of force majeure events that are relevant for all

circumstances under which the Model Agreement is likely to be used, the latter

technique has been chosen.

In order to qualify as an excuse for non-performance, the force majeure event must

be unforeseeable, unavoidable and beyond the control of the Party exposed to it.

These requirements can be found, with some variations, in most force majeure

clauses. They are the subject of frequent commentaries and of some case law in

different jurisdictions and international arbitration cases.

19.2 Commercial activities are subject to many public regulations which may require

various sorts of authorizations, licences etc. The Model Agreement assumes that it is for

each Party to obtain such authorizations for its own commitments. The other Party

should not have to bear the consequences, if a Party is unable to obtain them.

Therefore, it is important for each Party to examine whether there are any public

authorizations necessary for it to perform its obligations. If it feels that it cannot bear the

risk of such authorizations not being granted, it must point this out to the other Party and

provide for an exception to the principle stipulated in Article 19.2.

It should be emphasized that the authorizations that are considered here are those

which a Party may require for performing its obligations. The Joint Venture activity,

too, may require authorizations. Unless a Party has made a commitment to obtain

them, the unavailability of such authorizations for the activity of the Joint Venture

does not fall under the force majeure clause. If lack of such an authorization prevents

the Joint Venture from achieving its Object, this is not a case of force majeure but

grounds for termination under Article 17.1 (b).
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19.6 and 19.7 As a matter of principle, if a Party is excused for non-performance,

the other Party should not be required to perform either. This principle is suitable in

exchange contracts, where the obligations of one party match those of the other. A

joint venture agreement operates differently. The obligations which the Parties have

to perform normally concern contributions to the Joint Venture and other

commitments in the interest of the Joint Venture activities. If one of the Parties is

prevented from performing its obligations, both Parties (including the non

performing one) may have an interest in the continued operation of the Joint Venture,

rather than withholding their own contributions.

For this reason, the Model Agreement requires that the Parties consider the matter

jointly and adapt the Joint Venture activity as may be required. Even though it is

excused for the non-performance of its original obligation, the Party exposed to the

impediment must cooperate and, if necessary, contribute its share in additional

contributions that may be necessary for the continued activity of the Joint Venture.

Article 20 Intangible assets and/or intellectual property rights

Two categories must be distinguished with respect to intangible assets and

intellectual property rights: the rights one of the Parties contributes to the Joint

Venture and those which are created in the course of the Joint Venture’s activities.

The former category is dealt with by Articles 3 and 20.1 and by the Ancillary

Agreement in Appendix 2; the latter by Article 20. 2 and 20.3.

20.1 Parties should be able to clearly identify the rights contributed by one or the

other of the Parties on the one hand, and those created by the Joint Venture activity,

on the other hand. As this is a potentially difficult area, it is recommended that any

licence agreements contributed to the Joint Venture are agreed prior to or at the

signing of the Joint Venture Agreement (see option under Article 20.1).

20.2 and 20.3 Intangible assets and intellectual property rights may be created

through various activities of the Joint Venture. The Agreement determines the

conditions under which these intellectual property rights may be used, for the

activity of the Joint Venture, or for the Parties’ own needs, as well as the conditions

under which such rights can be licensed to third parties (see, in this connection,

Manual on Negotiating Technology Licenses, WIPO/ITC, 2003).

The Agreement must also ensure that the Joint Venture, i.e. both Parties, can take the

necessary action to protect its rights. This concerns both registration of the rights and

any legal action taken to protect them. For instance, in some jurisdictions one

co-owner of an intellectual property right may commence patent infringement

proceedings, acting alone, while in other jurisdictions all co-owners must act jointly.

Parties are recommended to consider more specifically the status of intellectual

property rights after termination of the Joint Venture. In this regard, the proposed

clause below could be added as Article 20.4

20.4 Upon replacement of a Party from the Joint Venture, the leaving Party shall

not be entitled to use any intellectual property rights contributed to or used by the

Joint Venture (unless otherwise agreed by the other Party). Upon termination of the

Joint Venture under Article 17, each Party shall (unless agreed by all Parties) be

entitled to use free of charge for its own purposes any intellectual property rights

jointly owned by the Parties pursuant to Article 20.2.
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Article 21 Duty to promote the interests of the Joint Venture and not

to compete with it

When entering a Joint Venture Agreement and during its performance, the Parties

continue to have their own priorities, interests and objectives. While there is no

reason to deny these, the Parties must bear in mind, protect and promote the interests

of the Joint Venture.

Where there is a possibility that the activity of a Party could compete with and be

detrimental to, the Joint Venture, the contract could specify that the non-competition

restriction is extended for a certain period after a Party is replaced in the Joint

Venture. Under several laws, such a clause must be limited in time and/or in other

respects. A clause is offered to that effect as an option.

Parties may also provide for a penalty for failure to fulfil the obligation not to

compete. The validity of such a clause under the applicable law should however be

examined.

Article 22 Avoidance and resolution of deadlock

22.1 A Deadlock is defined as the inability of the Parties to reach a decision. Most

joint venture contracts provide for mechanisms to resolve Deadlock situations,

which can otherwise paralyse the decision-making process within joint ventures,

especially where there are two Parties with an equal share in the Contributed Assets.

22.2 and 22.3 Where a Deadlock situation arises, a Party may require that the

matter be subject to the provisions of Article 24.1 to 24.3. Should the deadlock

situation remain unresolved, 22.3 opens the route of termination pursuant to

Article 16.

Article 23 Applicable law and guiding principles

While the Joint Venture Agreement can be expected to regulate the most important

aspects of the Parties’ cooperation, there may always arise issues which have not

been settled by the Agreement. For this purpose, the choice of the law applicable is a

necessary component of the Joint Venture Agreement.

Some parties to international contracts choose ‘general principles of law’, the lex

mercatoria or other similar rules or principles as the ‘law applicable’ to their

contract. The validity and usefulness of such a choice of law has given rise to much

debate. In contract practice, the choice of an existing national law may still have

distinct advantages with respect to predictability. The Model Agreement therefore

proposes the choice of the law of a given country. This does not prevent the Parties

from choosing one of the non-national solutions to which reference has just been

made.

When deciding which law to choose for the Joint Venture Agreement, the Parties

should first of all ascertain that the law they intend to choose either provides for or

does not prevent the formation of the Joint Venture they are about to create. In

particular, they should examine whether that law has adequate flexibility to

accommodate the Agreement and its specific provisions.

Two other criteria are important for the choice of the applicable law: familiarity and

accessibility. There is a considerable advantage for a Party if the law applicable to the

Joint Venture is one with which it is familiar. However, in the practice of
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international joint ventures, the law which is familiar to one Party often is less

familiar or not familiar at all to the other Party. For this reason, the Parties often

choose a ‘neutral’ law. When choosing the law, especially if they choose a ‘neutral’

law, the Parties should consider a law that is accessible to them. Accessibility relates

to questions of language and legal concepts, but also to the form in which the law is

expressed and how a foreigner may understand it.

International contracts involving States or State-owned entities, if the State does not

impose its own law, are frequently submitted to a neutral law removed from the

influence of the State or to general principles of law or similar systems.

The Model Agreement, while providing for the choice of the law of a specific

country, tempers this choice by reference to principles of good faith and fair dealing

as well as applicable practices in international trade, and specifically mentions the

UNIDROIT Principles of International Commercial Contracts. Reference to such

principles may also be introduced by the choice of a particular dispute resolution

system. Thus, the 1998 ICC Arbitration Rules for instance, provide that ‘in all cases

the Arbitral Tribunal shall take account of the provisions of the contract and the

relevant trade usages’ (Article 17.2). Article 23.3 of the Model Agreement introduces

similar concepts.

Article 24 Resolution of disputes

It may be useful to indicate a few fundamental landmarks set out in Article 24:

! Parties have an obligation to seek to resolve any dispute amicably. The Article

refers to various processes for achieving an amicable settlement. It should be

borne in mind, however, that as long as a Party has made an attempt for an

amicable settlement (Article 24.1), it may resort directly to arbitration or court

proceedings (whichever the Parties have opted for), without necessarily having to

set in motion the processes described in Article 24.2 and 24.3.

! Failing an amicable settlement, disputes are resolved through arbitration, as

specified in Article 24.4 to 24.6. However, Parties may opt for state courts instead

of arbitration (see below).

! Concerning the specific matter of valuation, disputes are resolved in a final and

binding manner by an Independent Expert (Article 24.7).

24.1 to 24.3 International contracts concerning long-term relationships frequently

provide for an attempt to resolve disputes amicably prior to arbitration or court

proceedings. The Model Agreement follows this trend by providing:

! First, a general undertaking of the Parties to resolve disputes amicably

(Article 24.1);

! Second, that the dispute can be brought to the senior management level

(Article 24.2); and

! Third, that disputes can be brought to mediation or some other form of alternative

dispute resolution, but only after a request has been made for resolution at the

senior management level (Article 24.3).
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These provisions ensure, on the one hand, that at least one serious effort will be

made to resolve the dispute amicably, and, on the other hand, that recourse to

arbitration (or State courts) is not unnecessarily delayed.

24.4 to 24.6 Particular attention should be paid to the arbitration clause (unless the

option of Article 24.4 for a State court is selected). Parties must choose between ad

hoc arbitration (for which in particular the Arbitration Rules of the United Nations

Commission on International Trade Law (UNCITRAL Rules) are available, or

arbitration within the framework of an arbitration institution. The latter solution has

the advantage that a number of matters which the Parties would have to regulate, in

the Agreement or at the time when the dispute arises, are taken care of by the

institution. If the Parties provide for ad hoc arbitration under the UNCITRAL Rules,

they should not forget to designate the Appointing Authority.

Choice of the place of arbitration is of critical importance. It determines not only the

place where the arbitration proceedings are held (although most arbitration rules

permit the arbitrators and the parties to meet at places other than the place of

arbitration), but also the law applicable to the arbitration procedure and the

jurisdiction of the courts supervising the arbitration and providing any necessary

assistance. For considerations similar to those discussed in the context of the choice

of law, parties to international transactions often choose a neutral place of

arbitration. In doing so, they should ascertain that the legal and judicial system at the

selected place is suitable for international arbitration proceedings.

24.6 An amiable compositeur is an arbitrator with the power to disregard

non-mandatory provisions of a given law if strict application of those provisions

would result in an unjust outcome.

24.7 Recourse to an Independent Expert for valuation purposes is foreseen in

Articles 3.3, 4.3 and 13.3. In all cases, the Expert’s decision is final and binding.

Should a Party still wish to bring a valuation case to an arbitral tribunal or a court, it is

expected that the requirement for an expert’s determination and its final and binding

character will be upheld.

Article 25 Miscellaneous provisions

In addition to the issues settled in this Article, the following may also be given

consideration:

(a) Should the competition authorities be notified of the Joint Venture

Agreement?

(b) Is the Joint Venture required to register the Agreement?

(c) Is the validity of the Agreement subject to authorizations required by national

law?

(d) Is it necessary to adapt the Agreement to national and local laws and

practices?
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