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ANNEX

DECISION OF THE COMMITTEE AGAINST TORTURE UNDER ARTICLE 22
OF THE CONVENTION AGAINST TORTURE AND OTHER CRUEL, INHUMAN
OR DEGRADING TREATMENT OR PUNISHMENT
Thirty-fir st session
Concerning

Communication No. 153/2000

Submitted by: Z. T. (represented by Ms. Angdla
Cranston)

Alleged victim: R.T.

Sate party: Audrdia

Date of complaint: 4 January 2000 (initid submission)

The Committee agangt Torture, edablished under Article 17 of the
Convention againg Torture and Other Crud, Inhuman or Degrading Trestment or
Punishment,

Mesting on 11 November 2003,

Having concluded its condderation of complaint No. 153/2000, submitted to
the Committee againgt Torture by Ms. Z. T. under article 22 of the Convention againgt
Torture and Other Crud, Inhuman or Degrading Trestment or Punishment,

Having taken into account dl information made avaladle to it by the author
of the complaint, his counsel and the State party,

Adopts the following:

Decision of the Committee Against Torture under article 22 of the
Convention

1.1  The complainant in the case dated 4 January 2000 is Z. T. She submits the
cae on behdf of her brother, R. T., an Algerian citizen born on 16 July 1967. She
cdams tha her brother is a victim of violaions by Audrdia of aticde 3 of the
Convention againg Torture and Other Crue Inhuman or Degrading Trestment or
Punishment. Sheis represented by counsdl.

1.2  On 26 January 2000, the Committee forwarded the complaint to the State party
for comments and requested it, under Rule 108, paragraph 1, of the Committee's rules
of procedure, not to return the complainant to Algeria while his complaint was under
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congderation by the Committee. The State party, however, expdled the complainant
the same day without having had time to consider the request.

Thefacts as submitted by the complainant:

21  On 27 November 1997, the complainant, who hed a vidtors visa, visted
Mecca in Saudi Arabia He dayed there for 7 months. He then “purchased” an
Audrdian visaand left for South Africa, to collect the Audtrdian visa

22 On 21 August 1998, the complainant arrived in Audrdia from South Africa
He destroyed his travel documents at the airport of ariva. He immediately applied
for refugee datus at the arport, where he was interviewed by an officer of the
Depatment of Immigration and Multiculturd Affars (DIMA). As undocumented
arivd, he was refused immigration clearance under s172 of the Audrdian
Immigration Act. On the same day, he was detained and escorted to Westbridge
Immigration Detention Centre.

2.3 On 26 August 1998, the complainant applied for a Protection Visa He was
assiged by a solicitor from the Legd Aid Commisson of New South Waes. On 16
October 1998, his application was rgjected by DIMA. On 16 October 1998, he
gppeded to the Refugee Review Tribuna. The appea was regjected on 11 November
1998. He further appeded to the Federd Court of Audrdia, which dismissed his
appeal on 10 March 1999.

24 The complainant did not appea the decison of the Federd Court of Audrdia
to the Full Federd Court because his representatives were of the view that, in light of
the narrow grounds of review available in the Federal Court, an apped did not have
any prospect of success and therefore did not fdl within the guiddines which
determine whether legd ad can be granted. He aleges that without legd ad it would
had been likdly that he would have been unrepresented in his appedl.

25  The complanant sent three subsequent gppeds to the Miniger of Immigration
and Multicultural Affairs on 17 March 1999, 6 July 1999, and 26 August 1999. He
requested the Minister exercise his discretion and dlow him to dsay in Audrdia on
humanitarian grounds. The Miniger declined to exercise his discretion in an undated
letter received by counsel on 22 July 1999, and a further letter dated 23 August 1999.

The Miniser's decison was not subject to appeal. On 29 October 1999, an
immigration agent from the South Brisbane Immigration and Community Legd
Service gppeded to the Miniger asking to dlow the complanant to reman in
Audrdia on humanitarian grounds, the director of Amnesty Internationd Audrdia
adso submitted a letter, requesting that the complainant would not be returned “in the
foreseeable future’.

2.6 The complainant and another two asylum seekers thereupon Started a hunger
grike in September 1999. On 8 October 1999, they were removed from Westbridge.
They were denied the opportunity to consult with their legd advisors and were not
permitted to pack their own belongings. On 16 October 1999, they submitted a
complaint to the Miniger for Immigration and Multiculturd Affairs.
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2.7 The complainant dleges that he was not notified of the decison to remove
him from Australia He was effectively removed to South Africa on 26 January 2000.

2.8 In an additiona letter dated 12 April 2000, Ms. T. provides further information
about her brother. She dtates that her brother, after his expulson from Audrdia, was
hed for 1 or 2 days at an arport hotel in Johannesburg. He was then handed over to
South African government officids and was detained as an illegd arivd in the
Lindela detention centre for more than 30 days.

29  On or about 7 February 2000 he filed an asylum application and was granted a
temporary visa, which alowed him to be released from detention.

210 On or about 30 January 2000, the complainant was told to expect a vidt from
the Algerian Ambassador to South Africa. The purpose of the vist was to provide
documentation for onwards travel to Algeria The vidgt did not teke place, after
interventions from the complainant’ s lawyer.

211 The complanat cams tha he does not fed sdfe in South Africa after his
expulson from Audrdia He argues that there is no guarantee under South African
law that he cannot be expelled a any time. His concern about the actions of the South
Africen government include the notification of the Algerian Ambassador of his
presence in South Africa; accepting and then revoking acceptance of an asylum
goplication and revoking the grant of temporary visa, his detention beyond the
gatutory limit of 30 days in the Lindela detention centre. He clams that because of
ams trade between the governments of South Africa and Algeria, he fears his
application will be rgected in deference to trade imperatives.

212 It is submitted that the complant has not been submitted to any other
procedure of international investigation or settlement.

The complaint:

31 The complanant clams that there are subgtantiad grounds for believing that
he would be in danger of being subjected to torture upon return to Algeria and that,
therefore, Audraia would be violaing aticle 3 of the Convention if he were returned
there. He clams that he fears prosecution in Algeria on account of his politica
opinions and membership of the Idamic Savation Front (FIS). He dso fears having to
srve in the Algerian amy, and dams that members of his family were accused by
the Algerian authorities of sipporting armed Idamic groups. As a consequence he and
other members of hisfamily were targeted by the Algerian army.

3.2 It is submitted that the complainant is persondly a risk of being subjected to
torture because of his support of the FIS and his dose family reationship with severd
people who have been targeted because of their membership of the FIS and, in some
cases, their history of standing as FIS candidates.

3.3  FHndly, it is submitted that the complanant is persondly a risk of beng
subjected to torture due to the publication of the decison of the Federd Court. The
decison provides persond details and family details, his dams, and the process of his
goplication for protection in Audrdia The complanant clams that such publication
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rendered him persondly at risk if he is forcibly returned to Algeria because of the
probability that the Algerian authorities are aware of the published decison and of the
details of his application for protection.

34 The author agues that Algeria remans an authoritarian date with a
consstently poor record of gross and flagrant human rights abuses. It is submitted that
those detained on nationd security grounds in Algeria are routindy subjected to
torture, and the reports of severd organizations are invoked in support of this
argument. This evidence is sad to edtablish “subgtantid grounds’ for beieving that
the complainant would be in danger of being subjected to torture on return to Algeria

35 The complanant seeks a finding that his expulson from Audrdia in
circumstances where he does not have the right to return or go to any other country
except Algeria, conditutes aviolation of article 3 of the Convention.

The State party’s submission on the admissibility and merits of the complaint:

41 On 14 November 2000, the State party submitted its observations on the
admissbility and merits of the case. It explains that it was unable to comply with the
Committee's request for interim measures of protection because no written request
from the Committee had been received by the time of the complainant’'s removd from
Ausdrdia on 26 January 2000. The State party adds that UNHCR's office in Audrdia
was notified of the complainant’'s imminent remova and did not object, and that al
potentid risks of return had been fully assessed based on avalable country
information.

4.2  For the Sae paty, the complant is inadmissble as incompatible with the
provisons of the Convention. Further, the State party dleges that the complainant has
faled to make out a prima facie case tha there are subgstantid grounds for believing
that he would be subjected to torture, on the event of his return to Algeria The Stae
party adds that the complainant has falled to disclose any reasonable basis for his
belief that heisat risk of torture.

4.3 The State paty observed that there is no evidence that Algerian authorities
have ever tortured the complainant in the past, and evidence that he has actudly been
involved in the political activities of te FIS is very scant. It argues that the account of
the complainant's activities contains many inconsstencies, which cagts doubts on his
credibility. On the drength of the evidence, the State party does not accept that the
complainant isa Fl'S supporter.

44  On the posshility that the complanant may be required to undergo military
sarvice upon his return to Algeria, the State party argues that the complainant was
unlikely to be required to undergo further military service ether because he has
aready completed the service, or because he is too old to be drafted into military
savice. The State paty dates that, in any event, any requirement to pertain military
sarvice does not conditute torture. In addition, the State party invokes the Refugee
Review Tribund’'s (RRT) finding that the complainant hes fabricaied his clam to
have outdanding military service obligations. The RRT dated that the complainant
had exaggerated his cdams in comparison to when he firg raised them on ariva in
Audrdia
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4.5 As to the publication of the judgment of the Federd Court of Audrdia, the
Stae paty denies tha this might prompt the Algerian authorities to torture the
complainant upon his return to Algeria There is no evidence to suggest tha the
Algaian authorities have shown any interes in the complanant’'s activities dnce
1992, when he clams to have been arested and detained for 45 minutes. The State
paty notes that the suggesion that the Algerian authorities would be scanning
internet legd databases in Audrdia to determine his wheregbouts, drains credulity.
For the State party, it is highly unlikely thet that the publication, on Internet, to refuse
him a protection visa would have come to the Algerian authorities attention.
Accordingly, there are no subgtantid grounds for believing that the complainant is in
danger of torture on this count.

4.6  The State party concedes that DIMA had noted that the author’s relatives who
had experienced harm or mistreatment had been active members of the FIS or Idamic
clerics, but his own evidence, the complanant was neither of these, and had not
atracted the attention of the authorities, except once in 1992, when he clamed to
have been detained for 45 minutes. Further, the State Party cites the RRT's finding
that the complainant was able to depart from Algeria on three occasons and to return
twice without any problems. This indicates that the complainant does not attract the
authorities attention.

4.7  Moreover, the State paty clams that during the hearing, the complanant
admitted that none of his immediate family had problems with the authorities (with
the exception of his brother-in-law, in 1995), and that he persondly had had no
problems since his detention in 1992. This again indicates that the complainant does
not attract adverse attention from the authorities.

4.8 The State party observes that the complainant has a generd fear of ham as a
result of civil conflict in Algerig this fear however is not sufficient to bring him under
the Convention's protection. The Staie paty adds that the Miniger of Immigration
and Multiculturd Affairs conddered information received from the French and United
Kingdom authorities to the effect that they were unaware of any indance in which a
person returning to Algeria from those countries had met with violence upon return.
The State paty dso refers to recent reports that indicate that the human rights
gtuation in Algeria has improved.

49  The Sae paty adso invokes DIMA’s opinion, which noted that the Algerian
authorities are aware that many citizens who travel to foreign countries make refugee
goplications to escape from the civil drife and adverse economic Stuation in Algeria
It is noted that a mere asylum gpplication by an Algerian citizen in another country is
not areason for the Algerian authorities to attempt to persecute or torture that person.

410 The State party notes that by letter of 25 January 2000, the complainant was
advised that arrangements had been made for him to leave Audrdia on South African
Airways flight SA281, departing Sydney for Johannesburg a 9:40 pm on 26 January
2000. He was accompanied by 3 escorts on the flight to South Africa Further, the
State paty adds that the complanant's current wheresbouts are unknown to
Audrdian authorities.
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| ssues and pr oceedings befor e the Committee :

Consideration of admissibility:

51  The Committee has noted the State party’s information tha the return of the
complainant was not suspended and that it had not received in time the Committee's
request for interim measures under rule 108, paragraph 1, of its rules of procedure.
The complainant was returned to Johannesburg on 26 January 2000. He stayed in
South Africafor some time, but his current whereabouts are unknown.

5.2 Before conddering any dams contained in a complant, the Committee
agang Torture must decide whether or not it is admissble under aticle 22 of the
Convention. In this respect the Committee has ascertained, as it is required to do
under article 22, paragraph 5 (@), of the Convention that the same matter has not been
and is not being examined under another procedure of internationd investigation or
sttlement. The Committee also notes that the State party has not contested that
domedtic remedies have been exhausted. The State party further submits that the
complainant has not substantiated his case for purposes of admissbility. It refers to
the Committee's Views in  G.R.B. v. Sweden, in which the Committee held that “A
State's party’s obligation to refran from forcibly returning a person to another State
where there are subgtantial grounds to beieve that he or she would be in danger of
being subjected to torture is directly linked to the definition of torture as found in the
aticle 1 of the Convention”. The State party adso notes that the Committee Stated that
the burden is on the author to present an arguable case. The State party explains that
this means edablishing a factua bass for the author's postion sufficient to require a
response from the State party. It argues that the facts relating to the complainant are
not such as to warrant any response from Audralia, and reiterates that the Committee
noted that the risk of torture must be assessed on grounds that go beyond mere theory
or suspicion. For the State party, there are no substantial grounds for believing that the
complainant will be subjected to torture.

5.3  Notwithstanding the State party’s observations, the Committee condders that
the complainant has provided sufficient information on the danger the complainant
cdams to run in the event of his return to Algeria to warrant congderation of his
complaint on the merits.  As the Committee sees no further obstacles to admisshility,
it declares the complaint admissible and proceeds to the consideration of the meits.

Consideration of the merits:

6.1 The Committee must decide whether the forced return of the complainant to
Algeria would vidlate the State party’s obligation, under article 3, paragraph 1 of the
Convention, not to expd or return (refouler) an individud to another State where
there are subgantiad grounds for believing that he would be in danger of being
subjected to torture. In order to reach its concluson the Committee must take into
account al relevant consderations, including the existence in the State concerned of a
consgent pattern of gross flagrant or mass violations of human rights. The am,
however, is to determine whether the individua concerned would personaly risk
torture in the country to which he or she would return. It follows that, in conformity

! Case No. 083/1997, Views adopted 15 May 1998.
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with the Committeg's jurisprudence and despite the dlegations of the complainant in
regard to the gStuation in Algeria outlined in paragraph 3.4 above, the existence of a
consgent pattern of gross, flagrat or mass violaions of human rights in a country
does not as such conditute sufficient grounds for determining whether the particular
person would be in danger of being subjected to torture upon his return to that
country; additional grounds must be adduced to show tha the individua concerned
would be persondly at risk. Conversdly, the absence of a consstent pattern of gross
violations of human rights does not mean that a person cannot be considered to be in
danger of being subjected to torture in his or her specific circumstances.

6.2  The Committee notes that the petitioner invokes protection under article 3 of
the Convention on the ground that he is persondly a danger of being arrested and
tortured in connection with his and his reatives support for the FIS. His dleged
connections with the FIS date back to 1992, when he was detained and interrogated
for 45 minutes. It is not submitted that the complainant was tortured or prosecuted for
his connections with the FIS before leaving for Saudi Arabia The complainant has
not satisfied the burden placed upon him to support his clam that there are
substantial grounds for believing that he would be in danger of being subjected to

torture, and that Algeria is a country, where a consistent pattern of gross,
flagrant or mass violations of human rights exist.

6.3  In the present case, the Committee adso notes that the political activities of the
complainant's brother-in-law took place about 10 years ago, and that they may not in
themsdlves conditute a risk for the complainant himsdf to be subjected to torture,
should he be returned to Algeria It further observes that the complainant’s aleged
fear for military recdl is not relevant to the issue under consideration.

6.4  The Committee recdls that, for the purposes of article 3 of the Convention, a
foreseegble, red and persond risk must exist of being tortured in the country to which
a person is returned or, as in this case, a third country where it is foreseeable that he
subsecuently may be expeled. On the bass of the above consderations the
Committee consders that the complainant has not presented sufficient evidence to
convince it that he would face a persond risk of being subjected to torture in the event
of hisreturn to Algeria

6.5 The Committee againgt Torture, acting under article 22, paragraph 7, of the
Convention againg Torture and Other Crud, Inhuman or Degrading Treatment or
Punishment, concludes that the remova of the complanant to South Africa, on the
bass of the information submitted, did not ental a breach of atice 3 of the
Convention.

[Adopted in English, French, Spanish and Russan, the English text being the origind
verson. Subsequently to be issued in Arabic and Chinese as part of the Committee’'s
annud report to the Generd Assembly.]



