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Resumen

El Relator Especial sobre el derecho a la alimentacion presenta su informe sobre el derecho
a la alimentacion en Bangladesh.

En ¢l se examina la situacion de inseguridad alimentaria, hambre y malnutricion en
Bangladesh y se analiza desde el punto de vista del derecho a la alimentacion. Se examina
asimismo el marco juridico para el ejercicio de este derecho, incluidas las obligaciones asumidas
por el Gobierno de conseguir que se ejerza conforme al derecho internacional y la legislacion
nacional, y se estudia si existen politicas y programas que permitan cumplir esas obligaciones.
En el informe se consignan las observaciones y los motivos de preocupacion mas importantes del
Relator Especial con respecto al ejercicio del derecho a la alimentacion, y por tltimo se exponen
conclusiones y recomendaciones clave.

Se llega a la conclusion de que en Bangladesh poco a poco se esta ejerciendo el derecho a
la alimentacion. El pais ha conseguido superar la antigua amenaza de hambruna gracias al
aumento de la produccion de alimentos y al arbitrio de medios para hacer frente a los numerosos
desastres naturales que lo afectan.

Al mismo tiempo, la inseguridad alimentaria sigue siendo una realidad para millones de
habitantes extremadamente pobres, como los campesinos y jornaleros sin tierras, del pais.
La mitad de la poblacion, 65 millones de personas, es demasiado pobre para alimentarse de
forma que pueda llevar una vida sana y productiva y los niveles de malnutricion figuran entre los
mas elevados del mundo. Al Relator Especial le preocup6 en particular que las mujeres padecen
de malnutricion mas que los hombres debido a que se acostumbra que sean las tltimas en comer.
El hecho de que la disparidad en los niveles de malnutricion entre los sexos parece ir en aumento
supone una regresion por lo que respecta al derecho a la alimentacion.

Al Relator Especial también le preocup6 en particular el problema de la contaminacion por
arsénico de las aguas subterraneas que sirven para beber y para el riego. Los elevados niveles de
malnutricién agudizan la susceptibilidad a la arsenicosis, lo que repercute gravemente en la salud
y el sustento de millones de habitantes. También estd causando preocupacion ahora que el paso
del arsénico a la cadena trofica vaya a agudizar el problema. Deben adoptarse medidas urgentes
para reducir el consumo de aguas contaminadas, inicialmente mediante la construccion de
cisternas familiares para conseguir agua potable recogiendo el agua de lluvia.

Al Relator Especial le preocup6 también la situacion en materia de derechos humanos
suscitada por las medidas adoptadas por el Gobierno para restaurar la ley y el orden con la
Operacion Corazén Limpio. El Relator Especial insta a que se cree a la mayor brevedad posible,
una comision nacional de derechos humanos fuerte e independiente con objeto de difundir una
cultura de los derechos humanos y mejorar el acceso a la justicia, en particular el de la gente mas
pobre y casi sin recursos. Insta ademas a crear una comision de lucha contra la corrupcion a fin
de mejorar la gestion publica y reducir las posibilidades de malversacion de fondos, alimentos y
otros recursos.

El Relator Especial formula las siguientes recomendaciones, a cuyo cumplimiento exhorta
al Gobierno a fin de mejorar la situacion del derecho a la alimentacion en Bangladesh:
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Se ha reducido enormemente la vulnerabilidad al hambre, en particular aumentando
los niveles de produccion a fin de alcanzar la autarquia en la produccion de cereales.
Esté claro, sin embargo, dada la persistencia y el alcance de la malnutricion y la
pobreza en Bangladesh, que también es necesario dar mas importancia al acceso de
los mas pobres a la alimentacion y abordar los problemas del hambre estructural, lo
que deberia hacerse adoptando medidas que, aunque incluyan la ayuda alimentaria,
no se limiten a ella, de forma que se garantice un mayor acceso sostenible y
constante a la alimentacion. Ademads de la disponibilidad y el acceso a los alimentos,
en el derecho a la alimentacion también entran las necesidades nutricionales; deberia
realizarse una campaia de divulgacion de conocimientos sobre la nutricidon para que
se pueda ejercer cada vez més este derecho. Deben seguirse de cerca los avances en
el logro de los objetivos establecidos en virtud de las obligaciones contraidas
nacional e internacionalmente para que se respeten los plazos fijados al respecto;

Deberan mantenerse siempre, en caso de emergencia, existencias de alimentos o
fondos para responder inmediatamente a los frecuentes desastres. Es fundamental
que el Gobierno tenga la capacidad de respuesta a emergencias y que los recursos
estén inmediatamente disponibles, sin depender exclusivamente del sector privado
cuando se producen inundaciones u otros desastres;

Deben adoptarse medidas urgentes para resolver el problema del arsénico, que
comprenderan la accion preventiva y el tratamiento de quienes padecen arsenicosis.
Deben cumplirse las recomendaciones de accion inmediata que se formularon en el
taller internacional sobre la mitigacion de los dafios del arsénico celebrada en Dhaka
en enero de 2002. Esta claro que es necesario promulgar leyes sobre la calidad y el
abastecimiento de agua e instituir mecanismos de regulacion, vigilancia y
cumplimiento. Deben limitarse claramente las funciones de los distintos ministerios
y departamentos gubernamentales, en particular para garantizar que haya un marco
normativo coherente y completo para la utilizacion de las aguas subterraneas.
Ademas, es preciso que la norma de contaminacion por arsénico de Bangladesh se
ajuste a las normas internacionales fijadas por la Organizacion Mundial de la Salud
(OMS), proceso que la oficina de la OMS en Dhaka podria encargarse de dirigir;

Se necesita con urgencia una campafia de informacion publica sobre el arsénico en
que se propongan soluciones inmediatas y de bajo costo que puedan llevarse a efecto
en el acto en los pueblecitos de Bangladesh, sin perjuicio de seguir adelante con los
estudios y las deliberaciones para hallar soluciones a méas largo plazo. En lo
inmediato, una de las mejores soluciones parece ser construir pequefas cisternas en
los hogares para recoger agua de lluvia a fin de tener agua potable. Sera posible
enderezar la situacion dada la abundancia de precipitacion y de acceso a aguas
subterraneas en Bangladesh; sin embargo, para ello sera preciso que el Gobierno
tenga una firme e inmediata voluntad politica. Deben hacerse pruebas en escuelas y
hospitales de inmediato para asegurarse de que los nifios u otras personas no se vean
expuestos a la contaminacion por arsénico sin necesidad;

Hay que esforzarse mas en superar las pautas de discriminacion sexista, dado el
aumento de la disparidad en los indices de malnutricion de hombres y mujeres, nifias
y nifios. En particular, hay que entender que el bajo peso de las madres repercute en
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g)

h)

la salud de toda la sociedad, ya que la malnutricion en la gestacion puede afectar
gravemente el crecimiento fisico y mental de los recién nacidos. Debe lucharse
contra la forma de discriminacidén que consiste en que las mujeres coman al final, en
particular cuando ello entrafia que también comen menos, y debe entenderse como
una forma de violencia contra ellas. Deben reforzarse las medidas de proteccion
juridica de la mujer, de otras formas de violencia como los ataques con acido o el
matrimonio de nifios inclusive. El Gobierno deberia retirar sus reservas a la
Convenciodn sobre la eliminacion de todas las formas de discriminacion contra la
mujer. Debe prestarse mas atencion al cumplimiento de las leyes y a salvar la
distancia entre las normas y la practica, y el Relator Especial insta al Gobierno a
demostrar una firme voluntad politica en apoyo de los derechos de las mujeres para
contribuir a la erradicacion de la violencia y la discriminacion contra ellas en el pais;

También se debe revisar y modificar la legislacion vigente sobre la tierra para
proteger mejor los derechos a ella de los indigentes, las minorias y las mujeres,
incluidos un mejor acceso a los khas (tierras baldias de propiedad del Estado) y la
lucha contra la adquisicion ilicita de tierras por la gente pudiente. Se debe revisar la
Ley de reforma agraria en lo que atafie a las practicas de aparceria y arriendo, a fin
de mejorar la situacion de los campesinos sin tierra. El sistema de registro e
inscripcion debe ser mas fidedigno, transparente y responsable y ha de depender del
Ministerio de Agricultura. Podria crearse un tribunal o juzgado de tierras separado
para zanjar los litigios al respecto en mejores condiciones;

Se deberia poder recurrir a los tribunales para que resuelvan las violaciones del
derecho a la alimentacion y al agua a fin de reducir la impunidad, lo que ha de
comprender la accion judicial u otras formas de exigir que se rindan cuentas en caso
de malversacion de las existencias de alimentos, o de mala administracion de los
sistemas de compra o de desplazamiento forzado ilicito sin compensaciéon. También
deberia crearse la propuesta comision de lucha contra la corrupcién para que haya
mas transparencia y mas responsabilidad, en particular en la distribucion y la compra
de alimentos;

Debe mejorarse el acceso de los pobres a la justicia. Deben reforzarse la
independencia del poder judicial y el cumplimiento de las decisiones judiciales, asi
como de las leyes en vigor, a fin de mejorar el grado de responsabilidad. Deben
hacerse esfuerzos por reducir la impunidad por las violaciones de los derechos
humanos, y las decisiones del ejecutivo no deben contribuir a que se cometan.
También el Parlamento tiene una funciéon que desempefiar en la promocion y
proteccion de los derechos humanos. Incluso en una situacion dificultosa en lo que
atafie a la ley y el orden, se han de respetar los derechos humanos y el estado de
derecho. Esto es fundamental para la percepcion que se tiene del pais en el
extranjero y garantizara que se siga teniendo una imagen positiva de las tropas de
Bangladesh para el mantenimiento de la paz en el mundo. El Relator Especial
también quisiera sefalar a la atencion del Gobierno el informe "La seguridad humana
en Bangladesh: en busca de la justicia y la dignidad", redactado bajo los auspicios
del Programa de las Naciones Unidas para el Desarrollo en septiembre de 2002, y le
sugiere que tenga en cuenta las muy serias observaciones y recomendaciones que en
¢l se formulan;
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Debe crearse la tan esperada comision nacional de derechos humanos, lo mismo que
el cargo de defensor de los derechos humanos, a fin de consolidar la situacion de los
derechos humanos en el pais. Debe velarse por la independencia de esas
instituciones, que se deben crear de conformidad con los Principios de Paris. Deben
examinarse nuevamente y revisarse a la luz de los Principio de Paris los recientes
cambios en el mandato de la proyectada comision, comprendida la idea de que las
fuerzas armadas queden al margen de su campo de accion. También se le debe dar a
ambas instituciones un firme mandato de vigilar y promover el ejercicio de los
derechos econdmicos, sociales y culturales, el derecho a la alimentacion inclusive;

Finalmente, se impone que la India y Bangladesh concluyan arreglos para la justa
distribucion de los recursos hidricos, incluidas las aguas de los rios distintos del
Ganges, que atraviesan las fronteras entre la India y Bangladesh, segin lo previsto en
el Tratado de 1996. En dichos acuerdos deben reconocerse los efectos de las presas
y de las riadas en Bangladesh como nacion riberefia de curso inferior. La India debe
reconocer los derechos de Bangladesh de conformidad con el derecho internacional
relativo a los cursos de agua.
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Introduction

1. With the agreement of the Government of Bangladesh, the Special Rapporteur on the
right to food conducted a country mission to Bangladesh from 23 October to 4 November 2002.
He wishes to thank the Government for the cooperation extended to him in the exercise of his
mandate. He would particularly like to thank the ambassador, Mr. Toufiq Ali, and

Mr. Rabab Fatima, counsellor of the Permanent Mission of Bangladesh to the United Nations in
Geneva, for their cooperation and advice. He is also grateful for the cooperation of the Ministry
of Foreign Affairs in Bangladesh. He expresses his gratitude to the United Nations Development
Programme in Bangladesh, particularly to the Resident Coordinator and Resident Representative,
Mr. Jorgen Lissner, and Ms. Shamim Hamid, for organizing a very comprehensive programme,
as well as to the United Nations agencies, including the Food and Agriculture Organization, the
World Food Programme, the United Nations Children’s Fund, the World Health Organization
and the United Nations High Commissioner for Refugees. He appreciates the support of
Ambassador Casarini of Switzerland and the Direction du développement et de la coopération
(DDC), who provided invaluable advice in organizing meetings with NGOs and field visits.

In the preparation of the mission, he also had the valuable opportunity to consult with

Dr. Kamal Hossain. Finally, he would like to thank the Office of the United Nations

High Commissioner for Human Rights for its support to his mission.

2. The Special Rapporteur had the honour in Bangladesh to be received by the State
Minister of Foreign Affairs, the Minister for Foreign Affairs, the Foreign Secretary and the
Ministers of Agriculture, Disaster Management, Women and Children’s Affairs, and Water. He
also had the honour to be received by the former Prime Minister and Leader of the Opposition,
Ms. Sheikh Hasina, the former Minister of Agriculture, Ms. Begum Matia Chowdhury, and a
former diplomat, Mr. Waliur Rahman. He was also received by Dr. Mohammed Yunus of the
Grameen Bank, and by Mr. Fazle Hossain Abed of BRAC (originally the Bangladesh Rural
Advancement Committee) whose activities across Bangladesh are remarkable. He was received
by many of Bangladesh’s numerous and vibrant non-governmental organizations, which shared
their own insights at two large round-table conferences on the right to food in Bangladesh. The
programme included field visits to the districts of Jessore and Khulna to the East, to Jamalpur
and to Rajshahi, poorer areas of the North, which gave the mission a valuable opportunity to
hold meetings with local government authorities, representatives of civil society and to visit field
projects.

3. The objectives of the mission to Bangladesh were: (a) to analyse malnutrition and
hunger from the perspective of the right to food; (b) to learn from the positive initiatives taken in
Bangladesh; and (c) to play a catalytic role in promoting the right to food in practice.

Bangladesh is a country that faces many challenges in attaining food security for all, but it is also
a country making considerable progress from which lessons can be learned.

4. Born as a nation in 1971 under the leadership of Sheikh Mujibur Rahman, after a bloody
struggle for independence, Bangladesh is today endeavouring to modernize and consolidate its
democracy. A country in which 90 per cent of the population is Muslim, the State remains
predominantly secular and its Islam is a tolerant and moderating influence. The Bengali culture
is rich and vibrant, and Bangladesh is home to some of the greatest poets of recent history;
Rabindranath Tagore, Kazi Nazrul Islam and Lalan Shah, among others. Although Bengal was
once the richest region of South Asia, dominating international trade in textiles, today
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Bangladesh is amongst the poorest nations. It is the most densely populated nation in the world,
with more than 130 million people in a land of only 144,000 km®. Its land is very fertile, but
Bangladesh suffers from being one of the most disaster-prone countries in the world - not only
frequent floods, but also droughts, tornadoes, earthquakes and epidemics. Despite recent
progress, food insecurity remains a constant threat for millions of Bangladesh’s poor.

I. HUNGER AND POVERTY IN BANGLADESH
A. Overview of food insecurity in Bangladesh

5. Hunger, malnutrition and poverty are widespread in Bangladesh and millions of people
struggle to meet their basic food needs every day. Half of the population, 65 million people, is
too poor to be able to afford enough food to sustain a healthy and productive life. Nearly a
third of the population lives in grinding poverty on less than US$ 1 per day." The average
Bangladeshi diet is 15 per cent deficient in energy” and levels of malnutrition are amongst the
highest in the world.

6. Many of Bangladesh’s men, women and children are profoundly affected by macro and
micronutrient deficiencies. Every year, 30,000 children become blind due to vitamin A
deficiency. Over half the population is affected by iodine deficiency, including 80 per cent of
children. The effects of malnutrition are also compounded by inadequate utilization of nutrients,
given difficult conditions in terms of access to water, sanitation, health services.?

7. However, it is women who are most profoundly affected by malnutrition in Bangladesh.
Malnutrition levels show a marked gender disparity - far more girl children are underweight and
stunted than boy children. This is largely due to patterns of discrimination against women and
girls, given the custom that women eat last, which means that they often eat least. The
implications of gender discrimination are broad, given the essential role that women play in food
production and in assuring the nutrition of the household. It is also increasingly being
recognized that high rates of maternal malnutrition have impacts on society as a whole, as
underweight mothers are more likely to give birth to underweight babies.

8. One out of five Bangladeshi children dies before his or her fifth birthday, two-thirds from
malnutrition-related illnesses.* Half of all children below the age of 5 are underweight and
stunted in their growth. This is predominantly due to the vicious circle of hunger that is passed
on through the generations, as malnourished mothers give birth to malnourished babies.

Over 45 per cent of all mothers are malnourished and underweight, and 30 per cent of all babies
are born underweight. This has terrible implications: as we now know, malnourishment in the
womb, combined with childhood malnourishment, fundamentally affects not only the physical
growth of children, but also mental growth, learning abilities and life possibilities.

9.  The great majority of people in Bangladesh still depend on agriculture to make their living.
More than 80 per cent of the population, or over 100 million people, live in rural areas, over half
in absolute poverty.® Malnutrition in rural areas is higher than in urban areas. Only a very small
proportion of rural people (less than 10 per cent) have enough land to survive. More than two
thirds of rural people are now landless (own less than 0.2 hectares), and landlessness is
increasing rapidly, due to demography and inheritance laws that divide holdings into ever
smaller plots, but also to land-grabbing by powerful people. The landless work as agricultural
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labourers, often for pitiful wages. Many of the rest are sharecroppers who work the land of
absentee landlords in exploitative relationships where 50 per cent of the crop must be passed
back to the landlord. Around 2 million people live on the “char” lands of Bangladesh (sandbank
islands created by the floods), constantly under pressure from river erosion and flooding.
Seasonal crises of hunger are still experienced in the northern, more arid regions of Bangladesh,
particularly during the monga, lean season between crops when no agricultural work is available
for landless labourers. At the time of the visit of the Special Rapporteur, the local newspapers
were carrying reports of starvation deaths in the regions north of Rajshahi, although he did not
see any evidence of starvation on his visit to this district. Increasing landlessness is contributing
to migration to urban areas in search of work, with many people living in the terrible conditions
of Dhaka’s slums.

10. Food security and nutritional levels in Bangladesh are affected by frequent natural
disasters, when availability and access to adequate food is temporarily or permanently disrupted
or destroyed. Bangladesh’s lands are located on the fertile alluvial plains of the deltas of three of
the greatest rivers of Asia, the Ganges (called the Padma in Bangladesh), the Brahmaputra (the
Jamuna) and the Megna, which all flow out to sea through Bangladesh. Annual floods are a
normal part of life in Bangladesh and critical to the fertility of its land, but can also become a
threat to food security. Around one third of the land is under water during the good times of the
year, and during the annual flood season up to 70 per cent of land may be submerged for two
months. It is when the floods are greater than normal or last for longer than normal that disaster
threatens. In 1998, for example, 75 per cent of the country was covered in water for more than
four months - far longer and in far greater quantities than normal. This led to the devastation of
crops and substantial shortfall in food production levels. However, despite dire predictions of
starvation and death, not one person is believed to have died of hunger during that flood, largely
as a result of the efficiency of the Government and private response that made food available
during the floods.

B. Recent progress

11. It is fundamental to recognize the recent progress made in Bangladesh despite so many
climatic and other challenges. Progress in recent years shows that Bangladesh does not deserve
the label of “basket-case” accorded to it in the 1970s. Bangladesh has managed to overcome
the shadow of famine® and over the last 10 years, the number of Bangladeshis suffering from
poverty has fallen by 10 per cent.” Between 1996 and 1999, the proportion of underweight
children fell by 8 per cent and those with stunted growth fell by 7 per cent.® Broader social
development improvements have also been made, including great steps forward in improving
education, particularly in increasing enrolment of girls in school, which will have a fundamental
impact on gender relations in the future.

12.  Successive Governments have been successful in raising food production and, since 1996,
Bangladesh has managed to achieve self-sufficiency in the production of cereals, significantly
improving the aggregate availability of food, although access to food still remains a key
problem. In some parts of Bangladesh, with the extension of irrigation, it is now possible to
grow three crops of rice a year. Public sector investments in agricultural research and extension
and improvements in small-scale irrigation, have led to substantial increases in wheat and Boro
rice production. The shift towards Boro cultivation of rice (in the dry season) has reduced
dependence on flood-susceptible, deepwater Aman cultivation (in the monsoon season). This
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has reduced the length of time between harvests, diminishing the vulnerability of people in areas
where this has been possible. Important strides have also been made in extending the physical
infrastructure (storage for food crops, roads, bridges, telecommunications, electricity), all of
which has played an important role in reducing vulnerability to food crises, by improving
accessibility to rural communities. However, although rice production has generally increased,
the production and consumption of other crops are low - the diet of most Bangladeshis is
predominantly cereal-based and does not include enough vegetables and protein, partly as a
result of poverty and partly as a result of a lack of knowledge of nutrition principles.

13. Interms of access to safe drinking water, which is an essential part of healthy nutrition, the
installation of millions of tubewells across Bangladesh constituted progress until arsenic
contamination of these tubewells prompted their reconsideration. Millions of small-scale
tubewells have been sunk in Bangladeshi villages, which have provided access to water for many
millions of people for both drinking water and irrigation. This has brought with it some great
advances: using drinking water from groundwater, rather than surface ponds, has radically
reduced the prevalence of waterborne disease, including diarrhoea, which was one of the major
causes of premature death, especially of small children and babies. Increased availability of
water for irrigation purposes has improved food security by enabling agriculture outside of the
rainy season and significantly improving productivity.

14. However, unforeseen in the development of tubewells was the terrible problem of arsenic
contamination of the groundwater. The water of many of Bangladesh’s village tubewells has
been examined and identified as being contaminated by arsenic. Thousands of people have
begun to suffer the effects of arsenic poisoning, a disease that poisons the body over 5-10 years,
eventually destroying internal organs and evolving into cancer. The arsenic is believed to be
naturally occurring in rock, washed down in the great rivers from the Himalayas and other
watersheds into the flat delta which is Bangladesh. The concentration of arsenic is high
compared to other regions. Drinking water from tubewells in some regions has been found to be
contaminated with arsenic, and approximately 21 million people are already showing symptoms
of arsenic poisoning. Out of 64 districts, 59 have been found to have arsenic at levels higher
than the national standard. This suggests that serious and urgent action is required. The
Special Rapporteur was encouraged that the Government has instituted programmes to raise
awareness and has trained 2,000 doctors and 15,000 fieldworkers to deal with this crisis.

II. LEGAL FRAMEWORK FOR THE RIGHT TO FOOD IN BANGLADESH

15. For an analysis of the right to food in Bangladesh, it is important to look at the country’s
commitment to human rights. Examining the specific commitments of the Government means
that policies and actions with respect to the right to food can then be assessed against the
commitments made to legally binding standards at the national and international levels.

A. International obligations

16. Bangladesh has ratified all the major international human rights instruments relevant to the
right to food, although it has made some important reservations. Bangladesh is party to the
International Covenant on Economic, Social and Cultural Rights, which is the main instrument
protecting the right to food. It therefore has committed itself to respect, protect and fulfil the
right to food (see document A/56/210 for an explanation of these different levels of obligation).
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17. Bangladesh has also ratified the other instruments relevant to the right to food,

including the International Covenant on Civil and Political Rights (art. 6), the Convention on
the Rights of the Child (arts. 24 and 27) and the Convention on the Elimination of All Forms of
Discrimination Against Women (arts. 12 and 14). However, there are a number of reservations
made to this Convention which effectively deny equal status for women in Bangladesh. The
Special Rapporteur was encouraged that the Ministry for Women’s and Children’s Affairs is
working towards the lifting of these reservations. He also discussed this issue with the Minister
of Foreign Affairs who agreed that these reservations should be reconsidered. The Special
Rapporteur was encouraged that the Government of Bangladesh has submitted reports to both the
Committee on the Elimination of Discrimination against Women and the Committee on the
Rights of the Child.

18. However, the Special Rapporteur was concerned that Bangladesh has not submitted regular
reports on the implementation and realization of the rights guaranteed in this International
Covenant on Economic, Social and Cultural Rights, although the Government has said that these
reports are now being prepared. He is also concerned about remaining reservations with respect
to the rights of women, and Bangladesh has still failed to pass enabling legislation that would
accord the International Covenant the force of law.

B. National obligations

19. In 1972, upon emerging as a sovereign, independent State, Bangladesh adopted a very
progressive Constitution, which includes both civil and political rights and economic, social and
cultural rights. Civil and political rights are directly justiciable, although economic, social and
cultural rights are defined as fundamental principles of State policy, but are not automatically
justiciable. Specific provision for the right to food, as one of the fundamental principles of State
policy is in article 15 (a) of the Constitution which states that: “It shall be a fundamental
responsibility of the State to attain, [...] a steady improvement in the material and cultural
standard of living of the people, with a view to securing to its citizens [...] the provision of the
basic necessities of life, including food, clothing, shelter, education and medical care”.

20.  Although the right to food is not directly justiciable,’ its inclusion as a fundamental
principle of State policy is important because it serves to guide interpretation of fundamental
rights, including the right to life protected by article 32." The courts are increasingly using

the “fundamental principles” to interpret the meaning of the “fundamental rights”, as evidenced
by a number of recent decisions of the Supreme Court. For example, according to the

Supreme Court, the right to life under the Constitution “not only means protection of life and
limbs necessary for full enjoyment of life but also includes, amongst others, protection of health,
and normal longevity of an ordinary human being”.!" In a landmark case on housing, the
Supreme Court stated in 1999, that fundamental rights include the right to livelihood, and that
the Constitution “both in the Directive State Policy and in the preservation of the fundamental
rights provided that the State shall direct its policy towards securing that the citizens have the
right to life, living and livelihood”."* This represents a significant advance in terms of the
justiciability of economic, social and cultural rights in Bangladesh (although there remain
problems with the enforcement of the judgement). It also means, by extension, that the right to
food can now be considered to be justiciable, as a case can be brought under the basis of the
overarching right to life."?
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21. The right to drinking water is also protected by articles 15 (a) and 32 (right to life) of the
Constitution, and by article 18 (1), which states that “The State shall regard the raising of
nutrition and the improvement of public health as among its primary duties”. The Constitution
of Bangladesh also provides for a wide range of “social rights” that are relevant to the right to
food, including the right to social security and the right to work. Women, children and
minorities are also granted special protection by the Constitution, as well as national laws.
Disabled people, who are estimated to be more than 10 per cent of the population, are also
protected by the obligations of non-discrimination and equal protection before the law.
Although women are protected by the Constitution and national legislation, this is still
insufficient to protect against discrimination, as it has been noted that “the prevailing legal
system is paternalistic towards women to the extent that the protection of women actually
amounts to protection of a man’s property.”™*

22. The right to land is not explicitly guaranteed in the Constitution. National legislation
which governs access to land is often contradictory and, according to many NGOs, fails to
protect the land rights of the poor and indigenous people in Bangladesh. A wide range of
national legislation is in place regarding food safety, although this is still fragmented and does
not fully reflect international standards (such as the food code, or Codex Alimentarius).
Implementation appears to be ineffective, partly as a result of the lack of coordination between
the different ministries responsible.’> With respect to the legal framework governing water
resources, this is also fragmented and no one ministry appears to have responsibility for
governing and managing groundwater resources. This is an important lacuna in the
administrative and legal framework, particularly given the problems that have arisen with respect
to arsenic contamination of groundwater.

23. The Special Rapporteur was also concerned that, despite advances in justiciability, in
reality, there remain difficulties in enforcing existing national legislation and in ensuring the
implementation of court decisions. Bangladesh’s poor have insufficient access to justice to
protect their rights. The high costs of going to court, long delays in court proceedings, lack

of legal aid and the lack of full independence of the judiciary, have made the judicial system
virtually inaccessible for the vast majority of the poor and disadvantaged.'® The

Special Rapporteur was encouraged by the fact that public-interest litigation is now possible in
Bangladesh, given that in 1997 the Appellate Division of the Supreme Court of Bangladesh
recognized the rights of persons who may not be “personally aggrieved” to file cases in court for
redress of others."” This will allow public-interest litigation, extending the basis for initiating
legal proceedings directly to the High Court under article 102 of the Constitution (writ petition
only). It will certainly serve as one possible means of improving the protection of the right to
food, if public-interest cases can be brought before the courts. A new law has also been enacted
to introduce an alternative dispute resolution mechanism, with the aim of reducing the number of
outstanding civil suits in the judicial system.

C. Other laws and institutions

24.  An extremely important step in the realization of human rights would be the establishment
in Bangladesh of a national human rights institution. The establishment of such a commission
has been under discussion in Bangladesh since 1995, but little progress has been made over the
last eight years towards making this institution a reality, despite numerous public commitments
of the previous and current Governments. Draft legislation was elaborated in 1997 and approved
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by the Cabinet in 1999, but it remains under review. A Cabinet committee has finalized the
Human Rights Commission Bill which is under consideration of the Cabinet. The Special
Rapporteur was concerned that in September 2002, certain changes to the legislation were made
which are not consistent with international standards of the Paris Principles. In order to have
credibility, the National Human Rights Commission will have to be independent of Government
and have adequate powers to monitor human rights, as well as be adequately equipped and
financed and accessible. It will also be fundamental that the National Human Rights
Commission is given a strong mandate to monitor the realization of economic, social and cultural
rights, including the right to food.

25.  Another human rights institution that will be important is the role of the Ombudsman, as
provided for in the Constitution. However, although the Special Rapporteur welcomes the
gazetting of the Ombudsman Act of 1980, he is concerned that an office is still not operational,
nor an Ombudsman appointed, although the Government issued a notification for the office to be
established effective from 6 January 2002.

26. In the absence of strong human rights institutions, the importance of Bangladesh’s
non-governmental organizations working on the monitoring of human rights must be underlined.
During his visit, the Special Rapporteur met with representatives of the Human Rights Council,
which represents 200 activist human rights organizations, which are advocating for the

National Human Rights Commission, monitoring electoral processes and investigating violations
of human rights. There are few organizations specialized in the monitoring economic, social and
cultural rights, but this is increasingly becoming a part of the work of human rights
organizations. A number of very effective organizations are also working on the promotion of
women’s rights, and the Special Rapporteur was encouraged that many of these organizations
have worked with Islamic religious leaders who have helped to promote community awareness
of women’s rights and other issues, such as the elimination of child marriage, acid-throwing and
other acts of violence against women.

27. The Special Rapporteur also learned of the work of organizations such as Bangladesh
Legal Aid and Services Trust (BLAST) and the Madaripur Legal Aid Association (MLAA),
which are doing important work in providing the legal aid to the poor to improve access to
justice and in arranging mediations to resolve disputes.'® Tt should be noted here, that although
access to the formal court system remains difficult, many disputes are settled at the local level
through informal courts for conciliation (salish) or village courts, which are headed by local
leaders and village authorities. These include disputes such as those including land, dowry and
inheritance issues. Although modern law, based on English law, is applied in the official court
system, Islamic law is often applied in the “salish” and village courts. The Special Rapporteur
was encouraged to hear that NGOs are also working with the salish and village courts to raise
awareness of human rights and gender issues, particularly where the precepts of Islamic law are
inconsistent with national Bangladesh law.
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III. POLICY FRAMEWORK FOR THE RIGHT TO FOOD

A. Government policies and institutions

28. During his visit to Bangladesh, the Special Rapporteur found that the Government of
Bangladesh has a wide range of policies and institutions in place to address food security and
food crises, although these do not generally adopt an explicitly rights-based approach. With a
history that has included the great Bengal famine of 1943, which killed 3-5 million people, and
the famine of 1974, which killed 150,000 people, the concern to avoid famine is strongly etched
in national political consciousness. This concern still plays a powerful part in Bangladesh’s
political logic and underlies much of Government policy on food security.

29. The key element of Government policy is the Public Food Distribution System (PFDS), a
system dating back to the great Bengal famine when it was set up to distribute food to the
poorest from Government-held foodstocks. The PFDS and Government-held foodstocks have
long played an important role in ensuring food security and crisis management in Bangladesh.
More recently, PFDS has been undergoing a period of considerable change, shifting towards a
more market-orientated approach, and away from universal distribution to a targeted “safety-net”
programme for the most needy, as well as reducing Government foodstocks and deregulating the
import of foodstocks by the private sector to enable commercial imports. PFDS is now
fundamentally constituted by a range of safety-net programmes for the very poorest, which
distribute foreign food aid. These programmes include Food for Work, Food for Education and
the Vulnerable Group Development programme. Food for Work provides wheat in exchange for
work in rural infrastructure projects. Food for Education initially provided wheat, and now
provides wheat and rice, to poor children in return for regular primary school attendance. The
Vulnerable Group Development project provides food grain training ration, providing nutrition,
skills and literacy training for 400,000 poor women each year. Other programmes, including the
Vulnerable Groups Feeding programme, form part of disaster response, rather than part of the
safety-net programmes. During the floods of 1998, for example, the VGF programme is
considered to have played a very important role in stabilizing the situation of hunger in the
country.

30. Given frequent floods and other natural disasters which destroy crops and render many
people homeless, the Government of Bangladesh maintains public foodgrains stock to respond
quickly to emergency situations. The Ministry of Food procures and holds foodgrain stocks to
cover at least three months of emergency relief, and the Ministry of Relief and Disaster
Management is responsible for distribution. It provides rice, cash grants and provision for
shelter, and it implements immediate measures to rehabilitate infrastructure and generate income
by providing food-for-work programmes. The Ministry of Relief and Disaster Management is
also responsible (in collaboration with donors and NGOs) for providing training in disaster
preparedness to ensure that villagers move to safer places during floods or cyclones. Shelters
have been constructed in many areas and the Special Rapporteur saw instructions for their use
painted on the walls of one slum dwelling of Dhaka, a positive element in raising awareness and
reducing the loss of life during disasters.

31. Following the 1998 floods, the Government set up a comprehensive food security policy,
with the collaboration of WFP and FAO. This policy is important because it outlines the
responsibilities of the Government in assuring the different elements of food security:
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availability, access and the utilization of food (including nutrition). The Ministry of Food is
responsible for promoting the availability and access to food, whilst nutrition and the utilization
of food is primarily the responsibility of the Ministry of Health. Clear policies have been
outlined with respect to improving availability, enhancing accessibility and promoting nutrition.
A focus has been put on improving food availability, targeting food grain self-sufficiency and
increasing domestic production of rice, although there is still a need for diversification of
production, including increasing vegetable production. The availability of foodgrains (rice) has
improved greatly, but access to food is still the fundamental problem and the policy recognizes
that chronic food insecurity is reflected in the severe malnutrition levels particularly of women
and children. One way in which access is addressed is through the food aid programmes
outlined above. A key principle within this overall policy is also that disaster management must
form an essential part of planning for food security, given the great risks of transitory food
insecurity, created by floods, droughts or other disasters, for millions of people in Bangladesh.
However, in some regions in the North, emergency food relief has to be provided every year,
suggesting that this is a problem of structural hunger, rather than transitory food insecurity. It is
also clear that in order to improve access to food, emphasis should not only be put on food aid
programmes, but also on the importance of generating wage employment within the economy,
not only relying on microenterprises.

32. Improving nutrition is also a key aim of the Government. The Bangladesh Integrated
Nutrition Project (BINP) which operated from 1996 to 2003 in cooperation with the NGO
BRAC, has resulted in important improvements in the nutritional status of young children and
mothers in 59 out of 464 upazilas where it has been piloted. This project has now been scaled up
to the National Nutrition Programme (NNP), although at the time of the visit, it was not
operational as the disbursement of funds provided by the World Bank had stalled due to
disagreements over procurement policies.

33. Interms of broader strategies to address poverty in Bangladesh, the Special Rapporteur
was encouraged by the rights-based approach taken in Bangladesh’s interim Poverty Reduction
Strategy Paper (I-PRSP). This highlights “the need for progressive realization of rights in the
shortest possible time”, including the realization of economic, social and cultural rights."® This
proposes a comprehensive approach to measure progression and regression in targets set in
Bangladesh’s poverty reduction strategy and in broader commitments made at the World Food
Summit and in the Millennium Development Goals. This includes monitoring some important
commitments with respect to hunger, malnutrition and poverty, including for example the
commitment to eradicate hunger, chronic food-insecurity and extreme destitution, to reduce the
number of people living below the poverty line by 50 per cent, to reduce the proportion of
malnourished children and child mortality rates and to eliminate gender disparity that exists. The
Special Rapporteur was concerned, however, by some reports during his visit that the PRSP
process has been less participatory than expected and urges that the full participation of civil
society in finalizing the strategy be facilitated.

34. The Government has also put in place a National Policy for Safe Water Supply and
Sanitation; 97 per cent of the population had access to water in 1998 (95 per cent from
tubewells).? However, this is now threatened by the arsenic problem. The presence of arsenic
was first detected in Bangladesh tubewells in 1987 and the first identification of persons with
physical manifestations of arsenicosis in 1994.2' Millions of people are now affected, although
the effects of arsenic poisoning will not become fully evident for 5-10 years. According to



E/CN.4/2004/10/Add.1
pagina 16

estimates, about 21 million people are affected by arsenic contamination, but this is based on
using the standard set in Bangladesh which registers water as contaminated if there is more than
is 0.05 mg of arsenic per litre of water. If the WHO international standard of 0.01 mg/litre is
used, then an estimated 42 million people may be affected.”* According to the Dhaka
Community Hospital, these numbers may even be higher. The Department of Public Health
Engineering, which is responsible for ensuring the safety of groundwater used for drinking
water, working with the Ministry of Local Government, UNICEF and important NGOs including
BRAC, Grameen Bank and the Dhaka Community Hospital (DCH), have started to test
Bangladesh’s 4 million wells.

35. The Special Rapporteur visited a number of villages in the different regions where the
testing of tubewells had been carried out, with tubewells marked green if safe for drinking or red
if contaminated with arsenic. For example, on 27 October, the mission visited Comilla District
to examine the arsenic problem of the village’s 58 tubewells, all of which were contaminated.
However, it will take a very long time to test so many wells and it appears that arsenic travels in
the water, so tested wells are not stable. In some critical places such as school yards, tubewells
have not yet been tested and are still being used by hundreds of schoolchildren who are thus
being exposed to unreasonable and avoidable health risks, as for example in a Government
primary school in Jessore visited by the Special Rapporteur. It is of particular concern that there
seems to be no one institution with overall responsibility for regulating the use of groundwater,
even given the fact that overexploitation of groundwater and the lack of regulation and
monitoring is one element of the arsenic problem. Although the Ministry of Public Health has
responsibility for groundwater in relation to drinking water, there seems to be no one institution
that monitors both drinking water and irrigation consumption. The Special Rapporteur believes
that allocating core responsibility and ensuring coordination is urgent in ensuring faster
mitigation of the arsenic catastrophe.

B. Non-governmental organizations and associations

36. The strength and competence of civil society in Bangladesh is unique, particularly with
regard to larger non-governmental development organizations. Born out of the history of
liberation and the great famine and poverty of the first years of independence, the
non-governmental organizations that emerged became major actors in national development. It
is estimated that there are about 19,000 NGOs in Bangladesh, including some of the largest in
the world, such as BRAC, Proshika and the Grameen Bank. BRAC has a staff of 30,000 people
and many of its programmes are on a scale equal to Government programmes. Many of these
large NGOs have activities based on microcredit, invented by Dr. Mohammed Yunus of the
Grameen Bank, but the activities of organizations such as BRAC concentrate also on a broad
spectrum of development programmes, including food security, nutrition and employment
promotion programmes. The Special Rapporteur had the honour to meet with Mr. Fazle Hossain
Abed of BRAC and Dr. Yunus of the Grameen Bank and had the opportunity to visit integrated
horticultural and nutrition projects and gardening and forestry projects, as well as learn about
education projects and microcredit lending and arsenic mitigation projects during his visits
outside Dhaka and to the regions of Jessore to the East, to Jamalpur and to Rajshahi in the North.
A number of organizations working on development and food security issues are now making
links with the non-governmental organizations working on human rights issues, which should
encourage work on specific issues of economic, social and cultural rights, including on the right
to food.
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IV. MAIN FINDINGS AND CONCERNS REGARDING
THE REALIZATION OF THE RIGHT TO FOOD

A. Progressive realization

37. Like other economic, social and cultural rights, the right to food is qualified to the extent
that it must be achieved progressively and to the maximum of available resources.”> The
principal obligation is to take steps to achieve progressively the full realization of the right to
adequate food. If regression occurs, then an analysis of the reasons why and the obstacles to the
realization of the right to food is needed.

38. The Special Rapporteur was very encouraged by the important progress that Bangladesh
has made in overcoming the threat of famine and mass starvation that haunted its past, despite
being faced with so many climatic and other challenges. Improved disaster management and
raising levels of cereal production to self-sufficiency levels has significantly reduced chronic
food shortage and insecurity and contributed to the progressive realization of the right to food.**
Progress has been made in reducing malnutrition, particularly of small children. The numbers of
underweight infants has fallen from 72 per cent in 1985 to 51 per cent in 2000 and infants with
stunted growth has fallen from 69 per cent in 1985 to 49 per cent in 2000.2* Child mortality
levels have also fallen, from 94 deaths per 1,000 live births in 1990 to 66 in 2000, which means
that fewer children are dying from malnutrition or malnutrition-related diseases before their
fifth birthday. In the last decade, the number of Bangladeshis suffering from poverty has fallen
by 10 per cent.?® Progress in broader social developments has also been made, as noted above.

39. However, the Special Rapporteur was concerned by signs of regression in the realization
of the right to food. Levels of inequality began rising over the 1990s, with growing disparities
between urban areas and poorer rural areas. Gender disparity in nutrition also not only continues
to persist, but deteriorated in the 1990s. Government statistics show that girls are increasingly
likely to be more underweight and stunted than boys, with the most severe cases of malnutrition.
Maternal malnutrition also continues to be very high, particularly in rural areas.”” In general,
around half of the babies born in Bangladesh are underweight at birth, compared with one-sixth
of babies born in Africa and under 10 per cent in Europe and the United States, a significant
difference which seems to be largely due to the persistence of social discrimination against
women and the fact that women eat last and eat least.

40. Interms of access to water, considerable progress has also been made in improving access
to water across Bangladesh through millions of small-scale tubewells for both drinking water and
irrigation. Using tubewells instead of surface ponds has radically reduced the prevalence of
water-borne disease, including diarrhoea, which was one of the major causes of premature death,
especially of small children and babies. Increased availability of water for irrigation purposes
has improved food security, enabling agriculture outside the rainy season and improving
productivity. However, the Special Rapporteur reiterates his concern about arsenic
contamination, which represents a regression in terms of access to fresh and safe drinking water.
The poisoning of tubewell water by arsenic is a phenomenon that must be urgently addressed if
Bangladesh’s progress in social development is to be adequately realized. It should be
recognized as well that high levels of malnutrition increase susceptibility to arsenic poisoning,
which means that many Bangladeshis are at high risk, particularly women. There is also
growing concern about the possible uptake of arsenic into the food chain, through the use of
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contaminated irrigation water. It has been demonstrated in a few studies that there is a risk that
if crops, especially fruit, leaf vegetables and tubers, are irrigated using arsenic-contaminated
water, then the arsenic may become present in the food produced. More broad-based and
comprehensive studies will be needed to establish if this is the case. The urgency for dealing
with the arsenic issue is therefore clear. There is an urgent need for immediate simple solutions,
that can be replicated across millions of villages, such as the provision of tanks to collect
rainwater.

41. Interms of the general environment for human rights, the Special Rapporteur was
encouraged by the electoral pledge of Prime Minister Khaleda Zia to establish the National
Human Rights Commission and the Office of the Ombudsman, but disappointed by the lack of
action so far taken towards their establishment. He would warn against recent moves to water
down mandates, including the recent proposal to exempt the armed forces from the oversight of
the Human Rights Commission. This is particularly important, given that, at the time of the visit
of the Special Rapporteur, the launch of “Operation Clean Heart”, under which the Army had
been brought in to restore the law-and-order situation in the country, had given rise to reports of
human rights abuses. The Special Rapporteur emphasizes that all elements of the Government
and the armed forces should be trained in, and should respect, fundamental human rights.

B. Violations of the right to food

42. The Government of Bangladesh is obligated to respect, protect and fulfil all human rights,
including the right to food. Specific violations of these obligations should be documented and
treated as human rights violations, although few organizations in Bangladesh are yet working to
monitor and document violations of the right to food.

43. With respect to specific cases of violations, the Special Rapporteur’s attention was drawn
to one particularly worrisome case. This concerned the procurement of wheat in July 2002 by
the Government for the creation of emergency grain stocks, which appeared to involve
corruption in procurement and resulted in severe health impacts. These constitute a violation of
the obligation to respect the right to food. As a part of its support and subsidy scheme to poor
farmers and to create a buffer stock in line with existing policy, the Government apparently
procured 100,000 metric tonnes of wheat at a cost of Tk 1 billion from local farmers. However,
it was later alleged that this procurement was not from local Bangladeshi farmers as was
required, as there was no production of wheat anywhere in Bangladesh at that time. Instead, it
was alleged that the funds were largely misappropriated and low-cost, poultry grade feed was
imported from India, but disguised as wheat from Bangladesh. In places where this wheat,
which was unfit for human consumption, was later distributed, it is alleged that major health
problems resulted, including diarrhoea. The misappropriation of funds which were supposed to
support the right to food, apparently implicated senior Government officials. Although the
Government took action to remove some officials responsible from their posts, no legal action
was taken and no action was taken against senior officials, suggesting that impunity from the law
for corrupt practices persists.

44. A number of other organizations raised serious concerns with regard to very different
issues, although these had not been documented as violations of the right to food. Many non-
governmental organizations were concerned that “fisheries” programmes, such as shrimp
farming, was resulting in displacement of poor farmers by powerful landowners, without any
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compensation to poor farmers or legal resort for them to recover their lands or to seek justice for
violent attacks against them. The Special Rapporteur observed numerous serious violations of
the right to food in Bangladesh, but given the lack of organizations working specifically on the
right to food, there remains a lack of fully documented cases. He therefore urges greater
documentation of violations of the obligations to respect, protect and fulfil the right to food, in
order to reduce impunity and improve accountability.

C. Obstacles to the realization of the right to food

45. Bangladesh has made progress in overcoming the threat of famine and realization of the
right to food, but there remain obstacles to the full realization of the right to food.

46. Natural disasters and climatic constraints are serious obstacles to establishing food
security. Considerable progress has been made in reducing vulnerability to disasters and there
have been improvements in disaster management and in addressing post-disaster transitory food
insecurity. However, there remain problems of structural hunger, particularly in the more arid
North and serious malnutrition and undernourishment remain common. The emergence of the
problem of the natural disaster of arsenic contamination is also an obstacle to ensuring safe and
healthy nutrition. The interlinkages between malnutrition and susceptibility to arsenicosis must
be recognized.

47. Access to land and the lack of availability of land, as well as the illegal acquisition of land
by powerful people is also an obstacle to food security. After the abolition of the zamindari
(feudal landlord) system in 1950, certain categories of land were converted into k#as land
(fallow Government-owned lands) and subsequent land laws guaranteed access to khas land for
poor and landless farmers. In practice however, much of this land is acquired by powerful
people and the land registration and recording system lacks transparency and accountability.
Over 70 per cent of criminal cases and civil litigations in rural Bangladesh relate to land
disputes. Minority rights to land, including the rights of the Adivasi minorities of the Chittagong
Hill Tracts, and the rights of ethnic and religious minorities to plain lands lack full protection
under modern land laws, although a Land Commission for the Chittagong Hill Tracts areas
should soon be operative. The Special Rapporteur met with one indigenous tribe during his field
visits, among whom only two families in the whole community still retained ownership of their
lands. Under Islamic law, women have a right to only half the land to which their male siblings
are entitled, although many women in Bangladesh considered that Islamic law was better than
the Hindu tradition, which accords no land to women in inheritance custom.

48. Gender discrimination remains a powerful obstacle to the realization of the right to food in
Bangladesh, with women more malnourished than men. Although women are protected and
guaranteed equality by the law, existing social values, reinforced by religion, permit
discrimination against women. The fact that women eat last and eat least reflects an unequal
distribution of food within the household which should be understood as another form of
violence against women. It should also be recognized that the malnutrition of women is a
contributor to the low birth weight and high mortality of infants, both girl and boy children. The
best way to ensure that babies are not born underweight is to ensure the health and nutrition of
women. Other forms of discrimination encourage violence against women and contribute to and
reinforce the undervaluation of women, including dowry-related violence, child marriage and
“acid-throwing” where women are intentionally disfigured by acid thrown in the face as
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vengeance for refusal of marriage proposals. Important work is being done by both the
Government and non-governmental organizations to address these issues, but more still needs to
be done.

49. Poor governance and mismanagement is also an obstacle to the realization of the right to
food. It is widely alleged in Bangladesh, and by different international non-governmental
organizations, that corruption is widespread in some institutions and authorities. At the time of
the visit of the Special Rapporteur, a number of important development projects were stalled and
the funds not disbursed by the World Bank, as a result of disagreements over procurement
practices, including important National Integrated Nutrition Project and the Arsenic Mitigation
Project. Leakages in funds and food aid provided for the poor are said to be frequent, and there
is corruption alleged in procurement. Access to resources is also becoming increasingly
controlled by powerful criminalized groups (Bangladesh’s “musclemen”), often linked into the
Government structure through patron-client politics, contributing to the fragile law-and-order
situation. Bangladesh’s developing democracy is characterized by confrontational politics,
which, together with the lack of accountability within the political and legal system, make it
difficult to establish a solid system of governance. However, the Cabinet has decided that an
Anti-Corruption Commission will soon be established.

50. Impunity is also an obstacle for the realization of all human rights, including the right to
food. Whilst the importance of restoring the law-and-order situation is clear, Operation Clean
Heart, which began on 17 October 2002, entailed serious violations of human rights which must
never be repeated, including the deaths in army custody of up to 40 people, allegedly due to
torture. While efforts must be undertaken to restore and maintain respect for the rule of law,
these must always be done within a framework of norms and standards which do not further
exacerbate the situation of instability in the country and further violate human rights. Ad hoc
practices, inconsistent with international human rights law, lead more to a breakdown in the
physical integrity and security of the person, create fear and a climate of impunity, and take
away the conditions for people to live and prosper in dignity rather than resolve the problem over
the long-term. Parliament’s enactment of the Joint Drive Indemnity Bill 2003 on 23 February
2003, which gives immunity from prosecution to the armed forces for actions carried out during
Operation Clean Heart from 16 October 2002 and 9 January 2003, is a case in point.

51. Creating a climate of impunity is an obstacle to the cause of human rights in Bangladesh.
The delays in setting up an independent human rights institution also constitutes an obstacle to
creating a strong environment for human rights. The lack of access to justice for the poor, with
the lack of independence of the judiciary and the delay in fully separating the judiciary from the
executive, also constitute obstacles, although a Cabinet Committee has been appointed to review
the separation of the judiciary from the executive.

52. There are also a number of exogenous obstacles to the implementation of the right to food.
The Special Rapporteur was concerned that the reform of the Public Food Distribution System,
under the structural adjustment programme, was placing significant pressure on the Government
to reduce public food stocks. Maintaining some form of Government capacity to respond to
disasters, such as foodstocks or a cash reserve, is clearly fundamental in a country which suffers
so frequently from natural disasters. Structural adjustment has been implemented gradually in
Bangladesh, but many argue that it has not been effective in raising real wage rates to combat
poverty. Patterns of increasing inequality and land concentration are beginning to be seen. The
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generation of employment, in both urban and rural areas, remains a key problem, particularly
when changes in the textile quota system are likely to have devastating impacts on employment
in the sector, particularly for women.

53. In terms of water policy, another important issue in Bangladesh is the sharing of the water
of the great rivers of Asia that flow through it. Although Bangladesh often suffers from floods,
as the rivers coming down from India, Nepal and Bhutan overflow with the meltwaters of the
Himalayas, it is also a country that is dependent on vast water resources for food crops. More
than 90 per cent of surface water in Bangladesh originates outside its territories which gives rise
to uncertainties in the availability of water in Bangladesh, as water flowing into Bangladesh can
be diverted by upper riparian countries.?® The sharing of the Ganges River waters has been a
major point of contention between Bangladesh and India for more than two decades. It is
imperative that upper riparian countries reach agreements with Bangladesh over the fair sharing
of water resources, acknowledging the effects of dams on the lower riparian nation of
Bangladesh and according priority to drinking water and water required for food production.
Some progress has been made in addressing this obstacle. An historic treaty between the two
countries was signed in December 1996 which requires equitable sharing of the Ganges water
and allows Bangladesh access to this water during the dry seasons,” but agreements on the
sharing of water in the other rivers have still not been made.

V. CONCLUSIONS AND RECOMMENDATIONS

54. The Government of Bangladesh has made important progress in realizing the right to
food, in line with its human rights obligations. However, it is still clear that more could be
done within available resources to improve the situation of the hungry and malnourished
within the country. In particular, the Special Rapporteur recommends that:

(a) Impressive progress has been made in reducing vulnerability to famine,
particularly by increasing levels of production so as to reach self-sufficiency in cereal
production. It is clear, however, that, given persistent widespread malnutrition and
poverty in Bangladesh, there is also a need to increase the focus on access to food by the
poorest and to address problems of structural hunger. This should be done through
measures that include food aid, but also go beyond food aid to ensure a consistent and
sustainable improvement in the access to food. In addition to the availability of and access
to food, the right to food also relates to dietary needs; a public campaign to improve
knowledge about nutrition should also be part of improving the realization of the right to
food. Progress towards meeting goals set under international and national commitments
should be monitored to ensure that the timetables for action are respected;

(b) An emergency reserve of food stocks or cash should always be maintained in
order to provide an immediate response to the frequent disasters. It is fundamental that
the Government retain a capacity for emergency relief response and that resources can be
made immediately available, without relying only on the private sector in case of flooding
or other disasters;

(¢) Urgent action must be taken to address the arsenic problem. This should
include preventive measures as well as measures for treating those suffering from
arsenicosis. The recommendations for immediate action that emerged from the
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International Workshop on Arsenic Mitigation held in Dhaka in January 2002 should be
implemented. There is a clear need for national legislation on water quality and supply,
and for regulatory, monitoring and implementation mechanisms to be instituted. The
responsibilities of the different ministries and government departments should be clearly
formulated, in particular to ensure a coherent and comprehensive regulatory framework
for groundwater utilization. The Bangladesh standard for arsenic contamination should
also be brought into line with the international standards as set by the World Health
Organization (WHOQ), a process that could be led by the WHO office in Dhaka;

(d) There is an urgent need for a public information campaign on arsenic that
makes suggestions for immediate and low-cost solutions that Bangladeshi villages can put
immediately into effect, in addition to continued studies and discussions regarding
longer-term solutions to the problem. In the immediate term, one of the best solutions
appears to be the collection of rainwater to use as drinking water by building small family
cisterns to collect rainwater.”” Remedial action will be possible, given that Bangladesh
benefits from high rainfall and has abundant access to surface water; however, it will
require immediate and strong political will on the part of the Government. Places such as
schools and hospitals should be tested immediately to ensure that children and others are
not unnecessarily exposed to arsenic contamination;

(e) More work needs to be done to challenge patterns of gender discrimination,
given increasing disparities in malnutrition rates between men and women, girls and boys.
There is a particular need to understand that underweight mothers will have an affect on
the health of the whole society, as malnourishment in the womb can severely affect the
physical and mental growth of babies. Patterns of discrimination whereby women eat last
should be challenged, particularly where this implies that they also eat least, and they
should be understood as a form of violence against women. The implementation of legal
protections in place to protect women should be strengthened, including protection against
other forms of violence against women such as acid-throwing or child marriage. The
Government should withdraw its reservations to the Convention on the Elimination of all
forms of Discrimination against Women. More attention should be paid to implementing
the laws and bridging the gap between laws and practice, and the Special Rapporteur urges
the Government to show strong political will in support of women’s rights to help eradicate
the violence and discrimination against women in Bangladesh;

(f) Existing legislation on land issues should also be reviewed, revised and
harmonized in order to improve protection of the land rights of the poorest, minorities and
women, including improving access to khas (fallow Government-owned) land and
challenging the illegal acquisition of land by powerful people. The review should include
the Land Reform Act as it relates to sharecropping and leasing practices, with a view to
improving the situation of tenant farmers. The land registration and recording system
should also be made more reliable, transparent and accountable, and brought under the
responsibility of the Land Ministry. A separate land tribunal or land court could be
established to improve the settlement of disputes over land;

(g) Remedies for violations of the right to food and water must be available through
the courts in order to reduce impunity for these violations. This should include judicial
action, or other forms of accountability, in cases of misappropriation of food stocks, or
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mismanagement in procurement methods, or illegal forced displacement without
compensation. The proposed Anti-Corruption Commission should also be established to
improve transparency and accountability, particularly in food distribution and
procurement;

(h) Access to justice for the poor should be improved. The independence of the
judiciary and the enforcement of court decisions, as well as existing national legislation,
should also be addressed so as to improve accountability. Efforts must be made to reduce
impunity for human rights violations and decisions of the executive branch should not
contribute to violations of human rights. Parliament also has a role in promoting and
protecting human rights. Even in a difficult law and order situation, it is fundamental to
respect human rights and the rule of law. This is also vital for the external perception of
Bangladesh’s and will ensure the continued positive perception of Bangladesh’s
international peacekeeping troops. The Special Rapporteur also wishes to draw the
Government’s attention to the report “Human security in Bangladesh: in search of justice
and dignity”, drafted under the auspices of the United Nations Development Programme in
September 2002, and suggests that it take into account the very serious observations and
recommendations made in this report;

(i) The long-promised national human rights commission should be established, as
should the human rights ombudsman, to strengthen the human rights situation in
Bangladesh. The independence of these institutions must be ensured and they should be set
up in accordance with the Paris Principles. Recent changes made to the mandate of the
proposed commission, including the exclusion of the armed forces from its supervision,
should be reviewed and revised in the light of the Paris Principles. Both institutions should
also be given a strong mandate to monitor and promote the realization of economic, social
and cultural rights, including the right to food;

(j) Finally, it is imperative that India and Bangladesh conclude arrangements for
the fair sharing of water resources, including water in the rivers other than the Ganges,
which cross the boundaries between India and Bangladesh, as envisaged in the 1996 treaty.
These agreements should acknowledge the effects of dams, but also of floods, on the lower
riverine nation of Bangladesh. The rights of Bangladesh under international watercourse
law should be recognized by India.
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