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Preface and acknowledgements

The problems of disrupted states, and the responsibilities assumed by in-
ternational civilian and military personnel in attempting to rescue the
hapless peoples of such states from the perils which disruption creates,
have long occupied the headlines in a range of states. The deployment in
Kosovo of NATO forces, together with civilians from many countries
under the auspices of a UN mission, is but the latest reminder of how
challenging such responsibilities can be. This book seeks to illuminate the
nature of these problems and responsibilities, and to identify some of the
steps which might be taken to smooth the path from civil strife to civil
society.

The book had its origins in two conferences. The first was held in
Canberra in July 1999 under the joint sponsorship of the Australian De-
fence Studies Centre, the University of New South Wales, and the Key
Centre for Ethics, Law, Justice, and Governance, Griffith University. It
benefited from the active support of the Center of Excellence in Disaster
Management and Humanitarian Assistance, Hawaii, and the Defence
Legal Office, and backing from Tenix, Compucat, and SGI. The confer-
ence formed part of a larger project, financially supported by an Austra-
lian Research Council SPIRT grant. The second conference was held at
the United Nations University (UNU) in Tokyo in January 2001, entitled
‘‘Partners in Humanitarian Crises’’, and organised jointly by the UNU
and the Delegation of the European Commission in Japan.

The chapters of this book represent revised and expanded versions of
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fited both from the discussions that their individual papers generated and
from the comments offered in the plenary sessions. We wish to thank the
panellists at these conferences, and the other conference participants, for
the rich insights that they were able to supply, and in particular, at the
Canberra conference, Ms Sue Downie, Professor José Ramos-Horta,
Major-General Sitiveni Rabuka, and Lieutenant-General John Sander-
son. In preparing this book, we benefited from the assistance of Associ-
ate Professor Anthony Bergin, Ms Sue Brown, and Dr Bob Hall of the
Australian Defence Studies Centre, Dr Yeong-Han Cheong of the Key
Centre for Ethics, Law, Justice, and Governance, Ms Janet Boileau of the
United Nations University Press, and especially Mrs Beverley Lincoln
and Mrs Sue Moss of the School of Politics, University of New South
Wales. We thank them for their sterling efforts. Finally, Janet Boileau
and Gareth Johnston at the UNUP handled a complex manuscript with a
high level of expertise.

William Maley, Charles Sampford and Ramesh Thakur
Canberra, Brisbane and Tokyo, November 2002
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Introduction
William Maley, Charles Sampford and Ramesh Thakur

Man without law is the lowest of animals – Aristotle

As the Western world enters a new millennium, the seemingly settled
parameters of a global politics based on the interaction of sovereign
states appear increasingly threatened. On the one hand, processes of
globalisation, especially in the economic sphere, have limited the free-
dom of action of those political elites who do not wish to bear the costs
of pursuing autarkic policies. The debate between free traders and pro-
tectionists, which so marked the politics of democratic states at the
beginning of the twentieth century, has for the moment been resolved –
in international agreements if not always in the practice of strong states.
On the other hand, however, processes of fragmentation have led to the
disruption of a significant number of states or proto-states. Whether in
Kosovo or East Timor, Somalia or Afghanistan, Cambodia or Bosnia and
Herzegovina, Sierra Leone or Zimbabwe, the instrumentalities of the
state have been compromised. Yet in a curious twist, another form of
globalisation – this time a globalisation based not on market exchange
but on a spreading sense that the rule of law, human security, and the
ability of ordinary people to change their rulers without bloodshed are all
values worth protecting – has drawn what is loosely called ‘‘the inter-
national community’’ into the internal affairs of these territories. It is
with some key dimensions of that involvement that the essays in this
book are concerned.
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This involvement marks a significant departure from what one might
call the Westphalian ideal. In 1648, the Peace of Westphalia, comprising
the Treaties of Münster and Osnabrück, concluded the Thirty Years War
by entrenching the state as the principal form of political organisation in
Europe. This put an end to the hopes of an undivided Christendom,
which is why the Pope denounced the Peace of Westphalia as ‘‘null, void,
invalid, iniquitous, unjust, damnable, reprobate, inane, and devoid of
meaning for all time’’.1 Recent works, particularly the writings of Ste-
phen D. Krasner,2 have challenged the interpretation of the Peace of
Westphalia itself as providing the constitutive framework of a system of
sovereign states; indeed, the treaties that made up the Peace of West-
phalia contained no specific reference to sovereignty.3 However, few
deny that ‘‘Westphalia’’ has become a metaphor for one particular type
of world politics, one in which the principal actors are ‘‘sovereign states’’,
enjoying the undisputed right to manage their ‘‘internal affairs’’ free from
outside interference.

This was of course a predominantly European conception. Indeed, the
first Secretary-General of the League of Nations, Sir Eric Drummond,
resented the presence of Abyssinia in the League on the grounds that it
was not a state fit for membership; in his eyes, it was attempting, as one
writer ironically summarised it, ‘‘to seek shelter in the League against the
legitimate interests of the great powers’’.4 The Second World War put
paid to most such thinking, not simply because of US President Franklin
D. Roosevelt’s hostility to colonialism, but also because the evils of the
Holocaust killed off the notion of the moral superiority of Europe in
general. However, this did not guarantee that the wave of decolonisation
in the two decades which followed the establishment of the United Na-
tions in 1945 would establish political units that would fit readily into the
Westphalian ideal of statehood. Although it was widely assumed that
Westphalian statehood was the natural and desirable end point to which
all political communities would evolve, many did not. Herein lie some of
the challenges by which the world is still confronted.

The sense of relative stability of the international system in the nuclear
age is belied by the change in the number of actors. The United Nations,
with 189 member states, has nearly four times as many member states as
it had in 1945. Some of these are longstanding, highly institutionalised
states, but a great many others reflect the tensions inherent in the notion
of sovereignty.5 In one sense, sovereignty refers to the accepted mem-
bership by a particular territory in a community of states, marked most
notably by diplomatic recognition and by membership of international
organisations, of which the United Nations is the most important. This
has been labelled ‘‘juridical’’ or ‘‘external’’ sovereignty. In another sense,
sovereignty refers to the capacity of the instrumentalities of ‘‘the state’’
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to exercise effective control over the particular territory. This has been
labelled ‘‘empirical’’ or ‘‘internal’’ sovereignty. These two senses sit,
somewhat uncomfortably, alongside a third and more recent sense,
‘‘popular sovereignty’’, which refers to the extent to which a particular
pattern of rule embodies the ideal that the ruled should be able to de-
termine by whom they are to be ruled. It will immediately be apparent
that the connections between these different senses of sovereignty are
contingent rather than necessary. Some states which enjoy unquestioned
external or juridical sovereignty – Somalia and Afghanistan come readily
to mind – suffer from severe deficits in the realm of internal or empirical
sovereignty.6 The reverse can also be true, as demonstrated by such ter-
ritorial units as Taiwan and the ‘‘Turkish Republic of Northern Cyprus’’.
Furthermore, despite a recent wave of democratisation, there are still
states with high levels of internal and external sovereignty but low levels
of popular sovereignty. As media of communication heighten the capac-
ity of peoples in such states to realise what they are missing, the internal
or empirical sovereignty of their rulers may also come under threat, as
the Tiananmen Square massacre revealed.

The 1990s have frequently been depicted as the decade in which intra-
state conflict entered the agenda of international politics. This was always
an exaggeration,7 as those who recall the Congolese crisis of the early
1960s can affirm, and perhaps a product of particular influences, which
could fade as time passes, or be better managed by concerned powers.8
But it would be as well not to take too sanguine a view of the prospects.
Although the United Nations has striven mightily to address these prob-
lems, it has not always done so with any great success, as the dead of
Rwanda, Srebrenica, and East Timor remind us.9 Is it possible to develop
better diagnoses of the problems of state disruption and of ways in which
they might be addressed?

Formulating the issues

Speaking of state disruption, rather than of state ‘‘collapse’’, ‘‘failure’’, or
‘‘disintegration’’, is one step towards a more nuanced exploration of the
challenges posed by these problems. Terminologies of failure or collapse
sound rather too absolute and/or judgemental, and run the risk of de-
tracting from the complexities of the problems with which it may be nec-
essary to deal. In Kosovo, the Yugoslav state neither collapsed nor failed,
but rather was effectively ejected through open warfare, allegedly for the
betterment of the local residents. In East Timor, the Indonesian state did
not fail or collapse; it quit the territory in flames and ashes. The result in
East Timor is a proto-state under United Nations tutelage. The result in
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Kosovo is an ill-defined form of international ‘‘protectorate’’ pursuant to
UN Security Council Resolution 1244 of 10 June 1999. In order to appre-
ciate the range of responsibilities by which the international community
can be confronted, it is necessary to consider these kinds of cases as well
as those of complete state breakdown, and the middle ground of ‘‘quasi-
states’’ in which the instrumentalities of the state are increasingly en-
feebled but still constitute a potential partner for international actors.

Speaking of civil and military responsibilities also carries us further
than does simple discussion of ‘‘peacekeeping’’. What one might call
‘‘traditional’’ or ‘‘classical’’ peacekeeping evolved as a creative response
to particular needs for confidence-building which the United Nations
Charter had not explicitly addressed: hence Secretary-General Dag
Hammarskjöld’s famous description of peacekeeping as ‘‘Chapter Six-
and-a-half Operations’’. The peacekeeping operations of the Cold War
era largely involved the deployment of troops under UN authority, with
the consent of the combatant parties, mandated to discharge specific
confidence-building tasks in a strictly neutral fashion, and to use force
only for self-defence.10 Operations tended not to occur in areas where
the vital interests of permanent members of the UN Security Council
were engaged, and peacekeeping troops tended to be drawn from the
armed forces of ‘‘middle powers’’, some of which rightly took pride in the
contributions they made to peacekeeping. With the waning of the Cold
War, peacekeeping under UN auspices took a more complex form, with
emphasis on the integrated discharge of a range of tasks necessary to re-
store order in societies that had somehow become dysfunctional. In such
‘‘complex’’, ‘‘multidimensional’’ or ‘‘second-generation’’ peacekeeping,
refugee repatriation, the holding of free and fair elections, demining, and
movement towards ‘‘development’’ all figured as important responsibil-
ities.11 None was in itself an entirely new form of activity for the United
Nations, but the bundling of the activities to form a comprehensive
package was. In all these cases, however, there was at least some reality
of consent to the presence of international forces on the territory in
point. By contrast, in a case such as Kosovo,12 the work of the inter-
national community is greatly complicated by the lack of any real consent
to its activities from a significant party to the dispute, which makes the
maintenance of an image of neutrality extremely difficult. Should further
such interventions occur, the world will need to learn the skills of building
political, legal, social, and civil order in potentially unwelcoming climates.

Speaking of civil society highlights the importance of a long-term per-
spective on what such operations should aim to achieve. In a world of
states, it is too easy to conceive the role of peace operations as being
simply to reconstitute the instrumentalities of a functioning state, as fast
as possible. This, unfortunately, can be a recipe for renewed turmoil as
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groups struggle to control what may be an important resource, and may
do little to foster other mechanisms of governance with much to com-
mend them.13 The reconstitution of civil society certainly involves the
development of appropriate political frameworks, but it also crucially
requires the consolidation of the Rule of Law, attention to the material
needs of ordinary people, and the beating of swords into ploughshares.

Addressing the issues

Detailed discussion of these elements of the transition from civil strife
to civil society makes up the core of this book. Given the vast range of
issues that can arise in the context of sociopolitical transitions, the con-
tributions make no claims to being definitive. Rather, they offer explora-
tions of key points, and build foundations upon which further work can
be conducted.

Amin Saikal examines various forms that states might take, and notes
five different types of disrupted state: those scarred by conflict but still
accepted as states; those whose very existence is contested; embryonic
states; those being punished for violating international law or norms; and
those gripped by strong undercurrents of instability and held together by
coercion. He goes on to discuss internal factors that can contribute to
disruption: elite fragmentation; ethnic antagonisms; ideological struggle;
confessional or sectarian divisions; loss of the revenue base of the state;
a specific legitimacy crisis; or separatism. These can be aggravated by
external factors: direct foreign intervention, creeping invasion, or unin-
tended destabilisation. He concludes by surveying three abstract models
of appropriate international responses to the problems of state disruption.

These issues are taken up more concretely by Paul Diehl. He opens by
discussing the range of interests – humanitarian interests, human rights
interests, and security interests – which can underpin the various dimen-
sions of international action. He argues that the international community
has choices of how to proceed in terms of timing (when), actions (what)
and organisation (by whom). Actions can take a diverse range of forms:
preventive deployment; humanitarian assistance; pacification; protective
services; traditional peacekeeping; sanctions enforcement; election super-
vision; state/nation building; and arms control verification. In mobilising
action, however, a number of difficulties can arise: galvanising action;
coordination; coping with the specific perils of internal conflict; and
striking the right balance between sustaining action and implementing an
exit strategy.

Simon Chesterman and David M. Malone seek to advance the troubled
discussion of prevention and intervention by arguing that it is necessary
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to shift the focus from seeing prevention as an alternative to intervention,
to seeing intervention as a consequence of failed prevention. They offer a
survey of prevention strategies, both in the abstract and as practised by
the United Nations, and argue that humanitarian action is not synony-
mous with military intervention. Prevention – by now a much-discussed
topic14 – depends not so much on better early warning as on political
will. Kosovo was long foreseen as a likely venue for bitter conflict. So
were a host of other conflicts on which this book touches. ‘‘Last time’’,
said Winston Churchill in his famous 1946 Fulton speech, ‘‘I saw it all
coming, and cried aloud . . . but no one would listen and one by one we
were all sucked into the awful whirlpool.’’15 Mobilising political will so
that the peoples of states can be spared the grief that so often accom-
panies state disruption remains one of the most troubling issues of our
times.

The United States of America, as a globally dominant power, is fre-
quently the target of demands for action to help overcome the problems
of state disruption.16 Thomas E. Seal discusses the roles of the United
States Marine Corps as the cutting edge of American power, given its
forward presence, multiple capabilities, capacity for rapid response and
its historical and cultural affinity for dealing with disrupted states. He
argues that a range of constant factors – human nature; the nature of
states; the nature of war; geography; national character; and resistance to
attempts to disrupt the status quo – shape America’s outlook, while vari-
ables such as globalisation, migration and urbanisation, and the changing
character of military operations create new challenges. He goes on to ex-
amine how the Marine Corps has been structured to optimise its capacity
to respond to these challenges, noting, however, that there are limits on
one’s capacity to predict what the future might bring. He concludes by
noting some obstacles to civil–military cooperation: a plethora of actors;
mission clash; communications problems; and institutional inertia.

The diversity of the challenges posed by state disruption is emphasised
by Frederick M. Burkle, Jr, in his discussion of ‘‘complex emergencies’’.
The complexity of complex emergencies, he notes, lies in the multi-
faceted responses which the international community initiates in reacting
to the simultaneous emergence of political and social decay, high levels
of violence, catastrophic threats to public health, population shifts and
competition for resources. After examining the political, legal, socio-
economic and environmental security factors that underpin such emer-
gencies, he goes on to discuss the involvement of Western militaries in
responding to what are profound public health crises, and specifically the
architecture put in place to attempt an integrated response to the emer-
gency in East Timor.
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Observing that civil war is not unique to our times, Raimo Väyrynen
notes its disappearance from modern industrialized societies and links it
to the decline of interstate wars among them. He finds examples in Latin
America and East Asia of various security regimes and limited security
communities with mutually reinforcing internal stability and external
peace. By symmetric contrast, in Africa, where the informal political and
economic map differs substantially from the formal boundaries, the in-
ternal and external dimensions of crises are often linked. On the basis of
this survey, Väyrynen concludes that the institutionalisation of sover-
eignty contributes substantially to the internal and external stability of a
region through building identity, political authority and legitimacy. In
regions that have been ravaged by wars, including disrupted states, the
best route to peace may lie, therefore, in the re-establishment of sover-
eign states whose mutual relations are regulated by international law.
This leads Väyrynen to question the merits of external intervention in
situations of humanitarian emergency, for it is very difficult to import
external solutions to protracted civil wars underwritten by self-sustaining
political economies. Efforts to alter the balance of incentives in favour of
viable peace accords founder because of the great variety of actors and
interests entangled in protracted conflicts.

Cees de Rover too takes up the question of how violence might be
brought to an end in those countries wracked by civil strife. Dissatisfied
with explanations of violence that simply identify patterns of social dif-
ferentiation, he draws on Maslow’s theory of needs to argue that one
must take account of historical developments which create differential
access to the resources by which needs can be satisfied. It is therefore
important to address economic and social issues as well as civil and politi-
cal rights if one is seeking a durable end to violence. The current collec-
tive security system is unable to do this. International intervention also
has its limitations, as NATO’s actions over Kosovo demonstrate. A re-
invigoration of law is vital, to govern both the circumstances in which
intervention can occur and the actual conduct of intervention. Finally,
waging war to resolve a conflict can simply entrench the conflict itself. It
is necessary also to ‘‘wage peace’’, by bringing parties together with a
focus on the well-being of people.

Civil strife has many victims, and an issue which invariably arises as
part of the transition to civil society is how the perpetrators of past evils
should be held to account. Helen Durham investigates this issue in her
chapter. Mercy, she argues, has a role to play in reconstituting society
after trauma, but not a foundational role. Justice, on the other hand, has
a range of fundamental roles to play – bringing wrongdoers to account;
acknowledging the suffering of victims; educating the public as to the evils
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of the past. She then explores a range of institutional options for meeting
the demand for justice. Domestic prosecutions may lack impartiality or
legality; Truth and Reconciliation Commissions are an important alter-
native. But the burden may well fall on the international community, as it
did with the famous Nuremberg and Tokyo trials. Some important steps
have been taken by the ad hoc International Criminal Tribunals for the
Former Yugoslavia and for Rwanda; and the proposed tribunal to try the
Khmer Rouge in Cambodia may play a similar role. But the most striking
recent development was the adoption in Rome in 1998 of a Statute for an
International Criminal Court, which came into existence on 1 July 2002.
A key challenge now will be the gathering of evidence, and here there
are differences between the roles that can be played by human rights
actors, on the one hand, and by humanitarian agencies such as the Inter-
national Committee of the Red Cross, on the other.

Justice in this sense is concerned with creating a basis for moving for-
ward. This is taken up by William Maley, who discusses more generally
the issues of institutional design and the rebuilding of trust. Distinguish-
ing anonymous trust from face-to-face trust, he argues that the break-
down of trust leads to unworkable political communities and disunified
political elites. Ways of addressing these problems include the provision
of neutral security, the resocialisation of antagonists and the design of
institutions to mute the effects of political conflict. Institutional design
should not be overlooked, or rushed, and it benefits from expert input.
A range of abstract features mark institutions that are likely to be effec-
tive, but issues such as the nature of political authority, the distributive
capacity of the state and the nature of military power will need to be
addressed, as will the question of how new institutions should be legiti-
mated. Architects will need to address questions such as whether power
should be apportioned or alternated, and how offices should be struc-
tured and their occupants chosen. He concludes by noting that effective
institutional design does not offer magic solutions to complex problems,
but reduces the risk and costs of political conflict.

Reginald Austin addresses a range of problems associated with demo-
cratisation. He notes a growing rhetorical commitment to democracy, but
sees this as compromised by the reality of state decay or corruption. The
international community, through bodies such as the United Nations, the
Commonwealth, and the International Institute for Democracy and
Electoral Assistance (IDEA), has been heavily involved in seeking to
give practical support to a nascent right to democratic governance. How-
ever, ‘‘electoral democratisation’’ is subject to a number of serious limi-
tations. What works in the short term may face problems in the long
term, and an appropriate balance between internal and external involve-
ment in the performance of key ‘‘democratic’’ tasks needs to be struck.
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The case of Zimbabwe points to the perils of settlements that paper over
significant conflicts that need to be addressed. The case of Cambodia
points to problems arising from a reluctance to regard democratisation as
a comprehensive and ongoing process. Some lessons have been learned
from these experiences, but others are yet to be properly absorbed.

Mark Plunkett is concerned with the practicalities of restoring the rule
of law in disrupted states. Lawlessness, he notes, is one of the most
pressing problems arising from the spread of civil strife, and two broad
models are available to assist the reconstruction of a legal system: an
enforcement model and a negotiation model. The enforcement model
involves the establishment of a functioning criminal justice system and a
Criminal Justice Commission to permit both exposure of misdeeds and
reintegrative shaming. Plunkett offers a range of specific proposals relat-
ing to the staffing, organisation and functioning of such mechanisms of
justice delivery. The negotiation model seeks to engage the local popu-
lation in bringing about fundamental shifts in population consciousness,
directed against toleration of impunity for violence. The heart of this
model is to be found in two types of work technique: the Rapid Partici-
patory Rule of Law Appraisal and the Rule of Law Participatory Assess-
ment, Monitoring and Evaluation. The former is designed to assess the
real needs of locals so that they can be properly addressed; the latter
involves the setting of baselines for performance by which the achieve-
ments of institutions set up pursuant to the enforcement model can be
evaluated. Together, these two models can deliver the foundations for
the creation of a new state and ultimate peace.

The particular tasks of external military forces in the delivery of justice
in disrupted states are investigated by Michael Kelly. Where peace oper-
ations are conducted by the military, it is vital from the earliest phases
that appropriate frameworks for the delivery of justice be put in place,
lest the legitimacy of the mission be compromised. The law of occupa-
tion, as embodied in the Fourth Geneva Convention of 1949, offers an
appropriate general regime for such forces. In other circumstances – of
pacific occupation by agreement – it is important that the terms of the
agreement facilitate an effective approach to the maintenance of public
security. In particular, the use of force must be properly regulated: the
experience of the Canadian Airborne Regiment Battle Group in Somalia
highlights how badly things can go wrong if this need is overlooked. Civil
affairs capabilities should be developed by those states that are likely
participants in peace operations, but the staff must be flexible and imagi-
native, rather than committed to the rigid application of ‘‘laboratory
solutions’’.

The peoples of disrupted states are typically confronted by daunting
social and economic problems, and a range of mechanisms exist by which
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they might be addressed. Lorraine Elliott examines the performance of
the United Nations. Social reconstruction, she argues, must confront
issues of human security, taking into account individuals, the rehabilita-
tion of communities and the rebuilding of civil society. It also needs to
recognise the roles played by local institutions. In discharging the tasks of
social reconstruction, a range of UN agencies are normally involved, but
the United Nations has a grim record with respect to operational effi-
ciency, coordination, accountability, transparency and competence. She
goes on to consider four specific problem areas in detail: the nature of
intervention and consent, which too often is taken to exclude ordinary
people; the need for integration of political-military and social humani-
tarian goals; the need for better coordination of UN programmes and
agencies; and the need for long-term support of development activities as
part of wider peacebuilding.

Fiona Terry, in her exploration of the activities of non-governmental
organisations (NGOs), argues, however, that improved coordination is
not a panacea for the problems surrounding humanitarian action. These
problems are more fundamental and deeply rooted, arising from the
paradox that humanitarian action has the potential to prolong conflict
and thus the suffering of its victims. Some NGOs have sought to maintain
a strict and complete neutrality, while others have responded with overtly
political commitments. Complex emergencies, in Terry’s view, are scarcely
more complex than in the past; rather, it is the reaction of humanitarian
actors that is complicated, because of the diversity of their agendas and
objectives. Humanitarian crises have political causes, and governments
can too easily wash their hands of responsibility by painting such situa-
tions as purely humanitarian, requiring a purely humanitarian response.
Civil–military cooperation in disrupted states tends to be complicated by
weaknesses in mandates, or by mandates that are poorly focused. This
problem is compounded by political expediency and by the push to define
‘‘end-states’’ at which point a mission can be terminated, even at the ex-
pense of long-term reconciliation. She concludes that genuine ethical di-
lemmas surround humanitarian action and that these should be properly
debated, rather than smothered by a blanket of conformity.

Sadako Ogata, who had the front-line responsibility for coping with the
dramatic upsurge in refugees, reminds us that the right balance has to be
struck also between the pressing interests of the most vulnerable and
deprived people in the world and the legitimate concerns of states. She
notes the paradox that peace operations continue to be country based,
reflecting neither the internal nor the regional nature of many contem-
porary wars. Given compressed time frames and an increasingly con-
gested humanitarian space, she argues for the need for an upgraded
‘‘surge capacity’’ for responding to refugee emergencies, for narrowing
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the gap between the deployment of humanitarian personnel and security
support measures, and for constructing a ‘‘ladder of options’’ that include
intermediate security measures pending the deployment of peace oper-
ations. Only thus can the security – of refugees, of the communities
hosting them, and of the international humanitarian staff assisting them –
be enhanced.

Samuel M. Makinda takes up the issue of the disarmament and re-
integration of combatants, a problem of fundamental importance in
states where the ploughshare is an oddity to soldiers – both adult and
child – who know only the sword. He notes that realist, liberal, con-
structivist and feminist points of departure lead one to investigate the
question in quite different ways. Conventional approaches to disarma-
ment have too often been undermined by insufficient attention to vital
questions about the states or societies in point, something which Makinda
demonstrates with detailed discussion of the situations in Somalia and
Cambodia. In Somalia, haphazard disarmament left disarmed groups at
the mercy of those that had not disarmed. In Cambodia, the failure to
disarm the armed factions left the existing power equation in place in
Phnom Penh despite the 1993 vote of the Cambodian people. He con-
cludes by suggesting that a critical perspective which does not take
institutions and power relations for granted should augment a problem-
solving approach to the disarmament of antagonists. The broader context
of political and social reconstruction must be taken properly into account.

Adrien Whiddett discusses the use of police in the transition to civil
order. Policing a democracy, he notes, is vastly more arduous than po-
licing a totalitarian state, since the rights of citizens must be properly
recognised. Criminal behaviour, in the context of wider world disorder,
creates significant challenges for peace operations. Police from middle
powers such as Australia have valuable roles to play when such opera-
tions are undertaken. In areas as diverse as Cyprus and Cambodia, cer-
tain distinctive skills of policing have proved to be effective contributors
to order. However, strategies for operations must be properly integrated
and graduated; police must be properly trained; and underperformers
can seriously impair the efficient discharge of a civilian police contingent’s
responsibilities.

In conclusion, Martin P. Ganzglass reflects on the problems of re-
building the rule of law in the Horn of Africa. He surveys the very dif-
ferent experiences of Australians in Somalia and code-drafters in Eritrea,
and argues that a new NGO, ‘‘Justice Without Borders’’, might have a
useful role to play in filling gaps that the breakdown of the rule of law in
disrupted states characteristically causes. Looking at the contemporary
cases of Kosovo and East Timor, he offers some suggestions as to how
each of these different approaches might have something to offer.
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The problem of disrupted states





1

The dimensions of state disruption

Amin Saikal

One of the most striking features of the post–Cold War world is the
dramatic increase in the number of states which in a variety of ways can
be classified as disrupted. This has constituted a major source of political,
social and military turbulence and therefore of potential or actual insta-
bility in world politics. Although the causes of disruption have been nu-
merous, stemming from both internal and external factors, the emer-
gence of such states has quite properly rekindled debate on the future of
the international system as one made up of an explosive mix of ‘‘cohe-
sive’’ and ‘‘disrupted’’ states.

This chapter has three objectives. The first is to look at variations in
the forms of state and forms of state–society interaction, and to outline
what constitutes a disrupted as opposed to a cohesive state. The second is
to examine the internal and external sources of disruption. The third is to
touch on some responses available to the international community, espe-
cially in terms of conceiving an appropriate role for the United Nations.
To illuminate its discussion the chapter will draw on the examples of a
number of states, but with a focus primarily on Afghanistan, Iraq, Leba-
non and Pakistan.

Forms of state

As we approach the twenty-first century, debate about the role of states
as political and territorial actors, and about their viability as building
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blocks of a stable post–Cold War international system, has gained po-
tency. We are often warned of the increasing inability of states to cope
with growth in social and economic disparities, scarcity and maldistri-
bution of resources, and ethnonationalist demands and conflicts at both
sub-national and national levels (as examples of factors pressuring states
from ‘‘below’’), and of internationalisation of forces of the market,
finance, mass communications, technological innovation, cross-border
migration and environmental challenges (as examples of variables chal-
lenging states from ‘‘above’’). Some scholars have strongly argued that
these have not only eroded state sovereignty, with some states fragment-
ing and losing their sovereignty so that in general the ‘‘end of state sov-
ereignty’’ may be in sight,1 but also rendered the statist international
system somewhat obsolete and ineffective.

By contrast, others have suggested that, although anti-statist forces and
disrupted states in the international system have increased in number
and, in some cases, reached the point of being ‘‘out of control’’2 so that
disrupted states have become a main source of instability, this is more a
manifestation of adjustments necessary in the transition from Cold War
to post–Cold War politics than anything else. They maintain that there
are a variety of disrupted states, with some of them even having various
‘‘hidden strengths’’. As such, they contend that statism is still the domi-
nant, functional factor in world politics and that this may remain so for
the foreseeable future. Some argue that most of the statist power elites
have skilfully managed the forces of globalisation and manipulated them
in pursuit of their statist goals.3

Whatever the merit of these perspectives, it is clear that today the
international system comprises states which range from the extremely
cohesive to the highly disrupted. In the 1990s there was a steep rise in the
number of disrupted states, in both the political-administrative and terri-
torial meanings of the words, with varying functional capacities. But, be-
fore proceeding any further, it is important to state what is generally
meant in this paper by a ‘‘cohesive’’ and a ‘‘disrupted’’ state.

Perhaps the most important form of cohesive state is the democratic
‘‘Westphalian’’ state, which is, as Georg Sørensen puts it, a consolidated
nation-state with its own structural dynamic and relative autonomy. The
relative strength of such a state can be measured by the degree to which
it features the rule of law, tolerant pluralism and vigorous civil society, as
well as by the extent that the state has the capacity to deliver services and
to cope effectively with pressure from above and below. It is generally
argued that the strength of this type of state is a normative reflection of
the strength of society. Another form of cohesive state, but of somewhat
diminishing significance given the transitions to democracy that have
marked the past two decades,4 is the territorial unit ruled by a stable au-
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tocracy, either totalitarian or sultanistic in form, marked by an ideologi-
cally unified elite and the exercise of non-legitimate forms of domination.

A disrupted state, on the other hand, is what Sørensen refers to as ‘‘the
post-colonial state’’; that is, the unconsolidated state in the periphery,
often in an ongoing state of entropy.5 The degree of disruption within
such a territorial unit can be further measured by an assessment of such
variables as the personalisation of politics, national divisions, the arbi-
trary imposition of ideologically driven values and practices, as well as
the degree to which the state is incapable of reflecting the complexity of
society and managing pressure from above and below. Such a state is also
often vulnerable to being physically ruptured, ending up in a situation of
open civil conflict, foreign intervention or even occupation, and the col-
lapse of political, administrative and organisational arrangements, with
its sovereignty either strained, eroded or divided. Disrupted states need
not be suffering from complete state ‘‘failure’’ or ‘‘collapse’’; rather, they
are marked by varying degrees of incapacity, some of which can leave the
remnants of the state as a significant player with which international
actors may need to engage. It follows that disrupted states can come in
different forms, of which five have proved to be fairly common.

The first comprises states that have erupted into open conflict but have
remained accepted as independent units within the international system,
such as Afghanistan since 1978, Lebanon during its recent civil war (1974–
1989) and Somalia after the overthrow of the regime of Mohammad Siad
Barre. In each case, the standard criteria for the existence of a territorial
state6 had been satisfied at some point in the past, leading to widespread
recognition of its distinctiveness. It is these that are most likely to be
labelled ‘‘failed’’ or ‘‘collapsed’’ states.7

The second form comprises states that are contested by their neigh-
bours in such a way as to thwart their attempts to secure a high level of
consolidation. Such disrupted states are often part of the detritus of the
breakup of larger autocracies, and the Republic of Bosnia and Herzego-
vina, admitted to the United Nations on 22 May 1992 but subjected to
ongoing and orchestrated challenge from its Serbian neighbour, is a
painful contemporary example.

The third form comprises embryonic states, in the form of territories
occupied in circumstances of contested legality in which occupying forces
are under challenge from local populations: powerful examples can be
found in pre-independence Namibia, the Baltic states, East Timor and, to
some extent, Kashmir. Here the combination of compromised inter-
national legitimacy and contested local control is the key constituent of
disruption.

The fourth form comprises states that are being punished for violating
either international law or international norms of behaviour and chal-

THE DIMENSIONS OF STATE DISRUPTION 19



lenging the interests of a major power, as in the cases of Iraq in the wake
of its 1990 invasion of Kuwait, or of Yugoslavia over its human rights
violations in Kosovo and defiance of the United States and the European
Union. Their disruption is reflected in a loss of control of territory or
airspace to agents of the international community.

The fifth form comprises states that are not in a situation of open dis-
integration but are gripped by strong undercurrents of instability and are
held together mainly by the military as the most potent uniting force in
the country. A prime example of such states is Pakistan, where political
and social divisions, lack of a clear sense of national identity, economic
decay, a decline in law and order, escalation of violent sectarian and
ethnic confrontation, and endemic corruption have seriously undermined
the state’s structures and governing apparatus. Had it not been for the
country’s military and security forces as the most important centralising
factors, some would argue that Pakistan would have faced disintegration
sooner rather than later. It is also in this context that Pakistan’s acquisi-
tion of a nuclear capability makes the country a peculiarly dangerous
state.

Forms of disruption

Of course, the forms of disruption in these territorial units are many and
varied, and can be either internal or external or both. The internal causes
can be of various types.

First, they can stem from fragmentation of the national elite and break-
down of social order. No country better illustrates this than Somalia,
where, following the overthrow of the regime of Mohammad Siad Barre
in a popular uprising in the late 1980s, the national elite disintegrated and
revolutionary forces lost their unity of purpose and turned their guns on
one another along the lines of personality, clan and tribal differences. As
the fragile state structures collapsed, no single dominant group could
emerge to fill the power vacuum to generate a necessary degree of na-
tional cohesion and national order. The overall effect was that Somalia’s
sovereignty was divided, plunging the country into a long-term state of
group conflict – a conflict which continues to this day, and which has
defied a series of international efforts to bring it to an end.8

Second, disruption can be driven by ethnic antagonisms, which in the
absence of a robust state and corrective processes lead to open social
conflict.9 The intensity of conflict may be deeper in the states which are
generally characterised as ‘‘dual-ethnic’’ rather than ‘‘multi-ethnic’’. A
clear example of this is Rwanda, where in 1994 the conflict between
ethnic Tutsis and Hutus resulted in one of the worst cases of genocide in
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history.10 Although the violence has been contained, the factors under-
lying the conflict remain unresolved.

Third, disruption can be a product of ideological struggle, as in the
case of Cambodia and Afghanistan. Whereas Cambodia from the late
1970s to the mid-1990s was dominated by a struggle between Marxists of
various stripes, as well as more pro-Western forces, Afghanistan was dis-
rupted by contestation between Soviet-backed communists and Islamists
in the 1980s.11 The result in both cases was the incapacity of the state to
function as a consolidated whole, to exercise sovereignty over its inter-
nationally recognised territory, or to claim the degree of distributive
power which could generate a high level of national cohesion.

Fourth, disruption can have confessional or sectarian roots, as in the
case of Lebanon during its civil war or Afghanistan after the rise to
power of the ultra-orthodox Taliban militia from 1994. The Lebanese
civil war had a strong confessional and sectarian dimension underlined by
a conflict not only between the Muslim and Christian segments of its
population but also within each of these segments along more specific
sectarian lines. Although with regard to Afghanistan this dimension was
limited to the conflict between the dominant Sunni Taliban and the
Shi’ite minority, it nonetheless deepened the problems of Afghanistan as
a disrupted state, most notably when the Taliban massacred 2,000 Hazara
Shia in August 1998.12 In this respect, another illustration is Sudan,
where the northern Muslim majority has been locked in a protracted
violent conflict with the southern Christian and animist minorities, at the
cost of rupturing the Sudanese state for years.

Fifth, disruption can arise from collapse of the revenue base of the
state, and this may be through loss of foreign aid or domestic sources of
income. For example, had it not been for a sharp decline in the mid-1960s
in foreign aid, especially from the United States, Afghanistan might not
have fallen prey to serious economic difficulties and consequent political
disruption in the 1970s. This development was critical in making the
country vulnerable to political and social unrest and a Soviet-backed
communist takeover, disrupting the country to its foundations.13 Simi-
larly, the Iraqi state’s distributive powers and social and economic pro-
grammes might not have been curtailed and it might not have lost control
over the country’s northern and southern parts, if it were not for its loss
of oil revenue in the wake of the UN embargo following Iraq’s invasion
of Kuwait. Although the imposition of the UN embargo has paradoxi-
cally enabled the Iraqi regime to regain some of its political and social
control through the distribution of rations, it still does not compensate
for the degree of disruption that its loss of full oil revenue has generated.

Sixth, internal disruption can stem from a specific legitimacy crisis, es-
pecially through the loss either of traditional mechanisms of legitimation
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and the ability to institute a viable alternative or of a charismatic leader.
This has particularly been true in the case of Afghanistan, where, follow-
ing the communist coup of 1978, the traditional process of elite settle-
ment and elite legitimation, backed by a Grand Council (Loya Jirgah)
representing different social strata, irrevocably broke down, leaving the
communists and their successors without any process of legitimation with
which a majority of the Afghan population could identify. In respect of
the loss of a charismatic leader, the case of Yugoslavia is most notable.
The death of President Josip Broz Tito generated a legitimacy crisis,
which his successors could not arrest or rectify – a crisis which played a
pivotal role in the subsequent disintegration of Yugoslavia and rupture
of its core, that is Serbia. The same, to some extent, was true of Ethiopia,
where the overthrow in 1974 of the longstanding Emperor Haile Selassie
plunged the country into a state of political, economic and ideological
disarray for nearly two decades.

Seventh, disruption can also arise from separatism on regional, ethnic
and religious grounds. This is illustrated not only by the case of Sudan,
but also by the embryonic states of Kosovo and Jammu and Kashmir.
Separatism on regional and ethnic grounds also explains the Kurdish
struggle for a state of their own, which in relation to Iraq has helped
further to weaken the Iraqi state, and in regard to Turkey has resulted in
protracted violent unrest in the country’s Kurdish-dominated south-east.

Internal sources of disruption are often paralleled, or even driven, by
external sources, which are themselves many and varied. They include
direct foreign intervention, as in the case of the Soviet invasion of Af-
ghanistan and the Vietnamese invasion of Cambodia; ‘‘creeping inva-
sion’’, as in the case of Pakistan’s attempt to gain control over Afghani-
stan through the Taliban militia;14 funding of separatism, as in the case
of assistance by Iran under the Shah to the Iraqi Kurds,15 and recently
Syria’s help to the Kurdish PKK to enable Kurdish secessionism in south-
eastern Turkey; and unintended destabilisation from events occurring
elsewhere, as may arise through refugee flows or increased apprehension
on the part of minorities as they witness discrimination against co-ethnics
elsewhere.16 The influx of large numbers of Afghan refugees into Paki-
stan following the Soviet invasion and the degree of long-term dis-
location and resentment that this generated in Pakistan, especially its
Northwest Frontier Province, is a case in point.

In almost all cases, the depth and breadth of disruption, as well as the
intensity of conflict, prove severe when internal causes are accompanied
by external ones. In such situations, disruption can be more enduring and
resistant to a viable resolution than is the case otherwise. Afghanistan,
once again, provides one of the most potent examples in this respect.
Although the causes of disruption initially were rooted in the domestic
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situation of the country, where the disintegration of the national elite,
crisis of legitimacy, mosaic nature of the society and the decline in for-
eign aid interacted to undermine national stability, it was ultimately the
Soviet intervention and the processes of counter-intervention by the in-
ternational opponents of the USSR that destructured Afghanistan fun-
damentally.17 This altered the internal dynamics of the country so much
that, more than a decade after the Soviet withdrawal, Afghanistan re-
mained wide open to frequent realignment between internal and external
forces determined to maintain the status of the country as a disrupted
state for a long time to come. Because the Soviet invasion compromised
domestic power structures, Pakistan as the key regional player counter-
ing the invasion relied on the changed domestic structures to enforce its
own ‘‘creeping intervention’’ following the collapse of Soviet-backed
communism in early 1992. As a result, Afghanistan was caught in a spiral
where disrupted domestic structures and foreign intervention kept feed-
ing on one another. Furthermore, criminal networks engaged in the nar-
cotics trade had a strong interest in preventing the reconsolidation of
effective political structures, as did the terrorists for whom Afghanistan
became a base.18 This changed only when those terrorists finally over-
played their hands on 11 September 2001, triggering a military interven-
tion in Afghanistan by the United States and its allies.

In addition, again in almost all cases, disrupted states end up either
with an authoritarian or concealed authoritarian rule, or alternatively as
divided and conflict-ridden states, where not only are armed groups
pitched against one another for internal reasons of their own, but these
groups are helped by outside actors in pursuit of conflicting wider inter-
ests. In the latter case, disrupted states become battlefields for proxy
wars, with some of these states functioning either partially or fully at the
behest of one or more of their neighbours. Afghanistan, Lebanon and
Congo, for example, fit the bill well. Until the US intervention, Afghani-
stan was not only divided between various fighting armed theocratic-
ethnic forces, but was also a country where its neighbours were fuelling
the conflict, with Pakistan the main protagonist and the dominant influ-
ence. Similarly, Lebanon, while possessing a concealed authoritarian
rule, maintains its stability at the behest of neighbouring Syria, with Israel
occupying its southern part in competition with Syria.19 In a similar vein,
the Democratic Republic of the Congo, where the Kabila regime has
turned out to be almost as authoritarian as its brutal predecessor, is
as much a victim of internal divisions and conflict as it is a subject of
outside interference, with the country’s neighbours intervening on behalf
of either the Congolese government or the opposition forces. Given the
major UN involvement in the Congo from 1960 to 1963,20 it is bitterly
ironic that it again faces disruption of the kind that in other circum-
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stances might prompt demands for humanitarian intervention. The ca-
pacity for history to repeat itself never ceases to amaze.

Responding to state disruption

Whatever the forms and causes, disrupted states pose serious humanitar-
ian and non-humanitarian threats in the areas of civil–military relations,
both within the state and in the international system. In domestic terms,
disruption can blur the distinction between civilian and military spheres
of operations and responsibilities, or generate conditions that enable
armed organisations, whether armed militias or state military machines,
to dominate the civilian sphere. The end result is rule by one or many
armed groups along lines of de facto territorial divisions, or by the mili-
tary as the only organised force capable of holding the state together.
Such rule is enforced at the cost of, in the first case, state sovereignty
being divided and the civilian sector pulverised and suppressed, or, in the
second case, state sovereignty being maintained in a technical sense, but
with civil society subjugated to the needs of the military. In either case,
international governmental and non-governmental organisations are
confronted with serious difficulties and dilemmas in dealing with such
states. Any action to help such states would have to be weighed against
contradictory consequences and fear of what might come next once the
mission was accomplished. For example, an international military inter-
vention in Somalia or, for that matter, Kosovo imports the difficult di-
lemma of when the military interventionist role will wind back so that
competent and acceptable civilian authority can carry the process of state
reconstruction forward.

This can involve very difficult and delicate choices. For example, any
attempt to assist a state such as Pakistan with positive incentives to re-
trench the role of the military in politics, heal its national divisions, lift its
standard of living and improve its human rights record carries the risk of
not only inadvertently helping the military to strengthen further their
own position, but also prompting the nuclear-capable military to opt for
more foreign policy adventures in relation to either Afghanistan or
Kashmir to deflect outside pressure.

In the same vein, the difficulties facing NGOs are no less potent. In the
absence of a nationally acceptable authority, their humanitarian oper-
ations in a disrupted state can inadvertently help the very organisations
and groups responsible for the perpetuation of the disruption.21 There
were several cases of NGOs being accused of inadvertently producing
such consequences in Afghanistan, where their operations were skilfully
manipulated by the Taliban and their Pakistani backers to enforce their
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rule rather than enable the Afghan people to determine their own future.
International actions in and in relation to disrupted states are also subject
to serious problems of geostrategic, political and resource competition
and of coordination between the governmental organisations and NGOs
and the forces with which they deal in disrupted states. This has been
evident as much in Iraq, Somalia and Afghanistan as in Kosovo since the
military victory of NATO.

This brings us to perhaps the most difficult questions of all: is the
present international system capable of coping effectively with the prob-
lems arising from the increasing number of disrupted states, and what
forms should the actions of governmental and non-governmental orga-
nisations take in helping such states to contain and reverse the negative
consequences of disruption? This has engendered a range of prescriptive
responses, reflecting differing methodological and ideological perspec-
tives. These responses have been advanced as ways to understand and
explain the changes in the role of states and address their consequences.
In general, the formulations are premised on an understanding that there
is now a definite need either to reorientate or, if possible, to restructure
drastically the ‘‘statist’’ international system in order to promote a more
viable one in its place, or to retain the statist system but contain the cur-
rent changes and their consequences in such a way as to make the statist
systems work more effectively. The most salient of these formulations
can be divided into three clusters.

The first, whose origins can be traced to Kantian views, postulates that
the current international system of states and its associated agencies –
most importantly the United Nations – have increasingly proved to be
inadequate in dealing with inequities in world politics in general, and
problems of disrupted states in particular, and emphasises the need for a
positive reassessment of the ideas of ‘‘global society’’ and ‘‘global feder-
alism’’.22 These ideas initially gained some scholarly salience in the 1960s
and 1970s to underscore the need for a new and more humane inter-
national system. However, they lost much of their gloss in the context of
an upsurge in the competitive geopolitics of the later Cold War era, when
wider scholarly stress was given to the Hobbesian view of international
relations, which characterised the international realm as one of power
politics among sovereign states.23

A new variant of those earlier ideas has lately emerged. While em-
phasising that the ‘‘world is moving rapidly toward a more integrated
economic, cultural and political reality’’ or ‘‘set of circumstances’’ identi-
fied as ‘‘geo-governance’’, this variant seeks the creation of conditions to
give rise to what it describes as ‘‘humane governance’’. By this it means
‘‘a set of social, political, economic, and cultural arrangements that is
committed to rapid’’ growth of ‘‘transnational democracy’’, ‘‘the exten-
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sion of the primary democratic practices’’, and ‘‘global civil society’’.24
It recognises the limitations and difficulties in achieving this goal, but
argues in the words of Richard Falk:

To the extent that global civil society becomes a reality in the imagination and
lives of its adherents, the reality of territorial states will often recede in signifi-
cance even though it may never entirely disappear. In some settings, states under
inspired leadership might engender strong loyalties precisely because the outlook
is compassionate and globalised.25

Furthermore, it stresses that ‘‘humane governance’’ can be achieved
without a world government, and proffers it as the most likely course of
development. It considers this as the best way to create a new, viable in-
ternational order, in which states may not disappear altogether but may
alter to the point that they will be able to cope with the challenges facing
them and live in more peaceful zones of common interests and security.
Further, it advocates the strengthening of a reformed United Nations as a
truly global body, with the necessary degree of independent authority
and operational capacity to deal with world problems, including those of
the disrupted states, free of world powers’ geostrategic rivalry.

The second cluster of formulations reflects a belief that, parallel to the
absence of a better alternative to statism, the conditions are growing for
civilisational clashes in world politics.26 It contends that it is imperative
to manage the forces which have emerged to undermine the statist system
in such a way as, on the one hand, to accelerate democratisation across
the globe, and, on the other, to provide for modifying world political and
security systems in ways that would be based on regionalisation of world
order27 within the framework of a regime of checks and balances, de-
rived from theories of balance of power, concert of powers, deterrence
and containment.28 These formulations uphold the position of the United
States as the only post-Soviet superpower capable of playing a central
role in the creation of such a system in order to ensure its pivotal global
status and prevent the rise of any other comparable power. They imply
that in this way the United States will not only pre-empt any serious
challenge to its own interests, but also prevent any further destabilisation
in world politics, without overstretching itself or incurring too many
costs. They envisage that the United Nations will remain, more or less, in
its present state of existence: that is, playing a peripheral role vis-à-vis
the interests of major powers in world affairs, but perhaps picking up the
pieces in post-war disrupted contexts such as we are presently witnessing
in Kosovo. Formulations of this type have received a great deal of at-
tention since the events of 11 September 2001.
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The third cluster of formulations arises from a conviction that, for
better or worse, statism is most likely to be dominant in the twenty-first
century and that, on the whole, the assertion that there is ‘‘post–Cold
War chaos’’ in world politics is more of a myth than reality. It intimates
that the efforts of world powers, most importantly the United States,
should be not to create a new world order but essentially to reclaim
what was created during the Cold War and what emerged in the wake of
the breakup of the Soviet Union.29 Some scholars proffer constructive
engagement, diplomacy and regional confidence-building as the means
to enhancing security within and between states, and for dealing with
challenges facing states and the international system from sub-national
sources and the forces of globalisation.30 It essentially seeks the
strengthening of the United Nations and its associated agencies only in
this context.

Whereas the proponents of the first formulation wish to see a wider
managerial role for the United Nations in the direction of global gover-
nance, the second one stresses the need for the United Nations to assume
a counselling role. The third tends to favour a role for the United Nations
somewhere between management and counselling as the most practical
way to enable the organisation to survive challenges confronting it, and
yet at the same time achieve a position whereby it would be able to have
substantial input in shaping a more peaceful and stable world.31 Time
will tell which of these visions is most likely to be realised.

Whatever other proposals may eventuate, it is clear that disrupted
states and the challenges with which they confront the international
community are unlikely to go away or diminish. If anything, the contrary
may prove to be the case in the twenty-first century. The time has cer-
tainly come for urgent, bold actions to address the issue. A failure to do
so may lead to the world’s becoming a more painful and disturbing place
in which to live than was even the case during the dark century to which
we have bidden farewell. It is all too clear that there is a need for a con-
certed, collective approach to the problems of disrupted states. Anything
short of such a response, supported by all or most of the major powers
under the auspices of the United Nations, is unlikely to have the reach
and capacity to manage the problem effectively.
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2

The international community and
disrupted states

Paul F. Diehl

From a scholarly and practical viewpoint, international responses to
threats to peace and security during the Cold War era were relatively
simple. The predominant mode of intervention, if it happened at all, was
a traditional peacekeeping force, most often organised under the auspices
of the United Nations. The standard mission for such a force involved
interposition, the separation and monitoring of combatants following a
ceasefire. Furthermore, peacekeeping operations required the consent of
the host state upon whose territory the peacekeepers would be deployed,
and the peacekeeping force was to assume an impartial role in the dis-
pute. Because of superpower tensions in the Security Council, peace-
keeping operations were limited in number and geographically confined
to areas outside the spheres of influence of either the United States or
the Soviet Union.1

In the past decade, however, threats to international peace and secu-
rity have changed dramatically, and the accompanying peacekeeping
operations have undergone a simultaneous expansion and reformulation.
The number of UN peacekeeping operations beginning since 1989 is
more than two and a half times greater than in the previous 40 years. The
geographical scope of operations has expanded as well, now including
operations in the former superpower bastions of Eastern Europe and the
Western hemisphere. The types of conflicts that now prompt inter-
national intervention have also changed, shifting away from interstate
conflicts to intrastate ones. Of the UN peacekeeping operations deployed
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since 1989, almost 90 per cent were sent to troubled areas with at least
some, if not primary, internal conflict components. With the end of the
Cold War and the rise of ethnonationalism, one cannot expect this trend
to abate anytime soon. Perhaps most notable has been the expansion in
the kinds of missions performed by peacekeeping forces. Among the most
dramatic, new missions have been occasioned by the complex emergen-
cies evident in what have been referred to as ‘‘failed’’,2 ‘‘collapsed’’3 or
‘‘disrupted’’ states.

The purpose of this chapter is to provide some starting points for
understanding the choices that the international community faces when
confronting disrupted states. By the international community, I desig-
nate those international organisations, both governmental and non-
governmental, and multilateral coalitions of states that act or are consid-
ering action in response to or in anticipation of disrupted states. For the
purposes of discussion, I exclude unilateral national efforts at addressing
the problem, which generally are less likely, less effective and more self-
interested than those conducted by the international community.

The analysis begins with a specification of the interests that the inter-
national community has in disrupted states. These interests will influence
the kinds of responses that are appropriate to the situation as well as the
probability that those actions will actually be taken by organisations or
collections of states. Following this, there is a review of the key dimen-
sions that define the international community’s choices in responding to
disrupted states. These include the timing of international actions, the
actors selected to perform those functions, and the menu of missions
available for these complex emergencies. In conclusion, I present a series
of key risks, problems, and barriers that confront the international com-
munity in addressing the problems of disrupted states.

There are several caveats to my analysis. First, the empirical evidence
on policy options for disrupted states is limited. There have actually been
fewer such states thus far than might have been predicted earlier in the
1990s.4 Accordingly, there are not many empirical referents and there is
a tendency to draw lessons from single cases, most prominently from
Somalia, and generalise them to other contexts. Although some of this is
unavoidable, one must be careful to consider unique contextual factors,
in both past and potential operations, in applying those lessons.

Second, we do have some knowledge and experience in many of the
component responses to complex emergencies, such as humanitarian as-
sistance, peacekeeping and electoral supervision, to name a few. Yet such
knowledge may be limited because previously these responses were done
in isolation of one another and not in the context of complex emergen-
cies. It might be argued that a holistic approach to disrupted states and
how these components fit together is essential for understanding the ef-
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fectiveness of international responses.5 Thus, we must be cautious in
drawing conclusions about options and their problems, recognising that
particular combinations of actions may lead to significant difficulties.

Third, I assume that virtually all interventions by the international
community in disrupted states will include peacekeeping as a centrepiece
around which other elements of the operation evolve. This may not hold
for all situations, and indeed peacekeepers may have departed by the
time reconstruction activities are in full swing. Nevertheless, peace-
keepers will be crucial in the initial intervention, when arresting the crisis
is a top priority.6 Peacekeepers may also be involved in a variety of
nation-building tasks after the crisis abates.

Fourth and finally, I do not directly discuss long-term efforts at eco-
nomic development carried out in conjunction with the International
Monetary Fund, the World Bank and other international financial in-
stitutions. This is not to say that such efforts are unimportant in re-
constructing disrupted states. Indeed, financial support and technical
assistance can be critical in remaking a disrupted state, as was evident
in the case of Uganda.7 Yet the success of peacekeeping, humanitarian
assistance and other shorter-term efforts is largely a prerequisite, laying
the necessary groundwork, for later development efforts. Thus, this study
concentrates on the immediate and short-term concerns of disrupted
states.

International community interests in disrupted states

The complexity of the disrupted states problem means not only that
there are multiple dimensions that need to be addressed, but also that
there may be a variety of international community interests that arise.
Not all interests appear in every situation, because disrupted states en-
compass a range of problems and there is no prototype. In addition, ac-
tions in support of one interest may be problematic or incompatible with
actions derived from another interest. Thus, the elucidation of interests is
vital in understanding the form, configuration and likelihood of inter-
national action.

Humanitarian interests

Often the most pressing concerns for the international community in dis-
rupted states are humanitarian ones. These may include short-term prob-
lems with refugees, starvation, housing, sanitation and various health-
related concerns. The breakdown of government authority may be a joint
outcome with such problems as well as an exacerbating condition. The
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same causal process leading to humanitarian problems (for example, war,
natural disaster) may also contribute to the breakdown of authority. Yet,
given state disruption, some of those other problems may be created for
the first time and in any case will be exacerbated by the breakdown of
government distribution systems for the provision of services.

The international community clearly has a number of interests in alle-
viating these problems. Most obvious is saving the lives of as many in-
dividuals as possible. Supplemental to that goal is providing living con-
ditions that at least meet minimum international standards for the victims
of the complex emergency; this includes internally displaced persons as
well as refugees.

The international community is interested in these concerns largely
for altruistic reasons. Except for refugees, none of these problems has a
direct impact on states outside of where they occur. At most, refugees
have an impact on the states in the immediate area surrounding the dis-
rupted state. For example, Rwandan refugees have a primary impact on
Uganda, Burundi and the Congo (Zaire), but generally not on the rest of
the international community. Thus, the response of the international
community will primarily be a function of the degree of obligation it feels
to respond to any of the humanitarian concerns.

Most humanitarian concerns are conceptualised as relatively short-
term problems that can be alleviated by swift action. In fact, disrupted
states experienced many of the same problems (albeit in lesser degrees)
prior to the breakdown of government authority, and most of the prob-
lems will linger well into the future. In principle, the international com-
munity should have humanitarian interests before and well after disrup-
tion. In practice, the identification of those interests and the moral
imperative to act upon them are greatest in times of extreme crisis.

Human rights

A second international concern focuses on human rights within the dis-
rupted state. This is not necessarily a new concern: the international
community has an ongoing interest in human rights observation before,
during and after the disruption. Yet state disruption occasions some pe-
culiar threats to human rights that go beyond both normal concerns and
those related to humanitarian assistance noted above. The breakdown of
government order may give freer rein to armed groups and others to
commit human rights violations. These include large-scale killings of po-
litical opponents, attacks on civilians, torture, rape and a variety of other
possible violations. Of course, these may occur without the context of
state disruption, but they are facilitated by such a situation. Police and
other security forces may not be present to deter or prevent such actions
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(indeed they may be perpetrators – see below). The criminal justice sys-
tem may be incapable of dealing with the apprehension and prosecution
of such criminals. Furthermore, civil society norms have eroded, such
that perpetrators may feel freer to conduct such violations (or any other
crime for that matter).

State disruption may involve the disintegration of government struc-
tures, but remnants of the security structure still exist and could be well
armed. It is often this segment of society that represents the greatest
threat to human rights, given its capacity for violence. If these security
forces are organised under quasi-governmental structures (for example,
militias) and there are strong ethnic or religious tensions, then genocide
becomes a significant risk. Continuing problems with Hutu units in
Rwanda and Serb units in Bosnia illustrate the death and destruction that
can result from unrestrained security forces.

The international community has several specific goals with respect
to human rights in disrupted states. First is the immediate cessation of
violations to the greatest extent possible. This generally involves some
establishment of temporary order for the country or the protection of
threatened populations. The second goal is the establishment of order
such that future violations of human rights and/or the repetition of past
abuses are significantly less likely. Third, and finally, the international
community has an interest in promoting the apprehension and prosecu-
tion of those responsible for human rights violations, through either na-
tional or international adjudicatory mechanisms.

Security interests

Disrupted states are sometimes conceptualised as internal problems, and
therefore not within the interest or purview of the international commu-
nity. Yet disrupted states have the potential to threaten international
peace and security, and therefore there are security interests for the in-
ternational community in general, and for neighbouring states in partic-
ular. One risk to international peace and security is that refugees from
the disrupted state will cause destabilisation in neighbouring states re-
ceiving those refugees. This was certainly the case in the Congo (Zaire),
where civil war was exacerbated by the inflow of refugees from Rwanda.
The risk of destabilisation is also present in Macedonia as Kosovar refu-
gees threaten to heighten tensions and shift the ethnic balance there.

Military conflict in disrupted states also may spread to neighbouring
states, transforming an internal conflict into an internationalised civil
one. This kind of conflict has plagued Lebanon for decades. Competing
groups may use surrounding states as havens to launch military attacks or
receive arms and other support. This makes the neighbouring state vul-
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nerable to attack from opposing forces, and the crossing of international
borders for military purposes may become commonplace for attackers
and defenders alike. The southern part of Lebanon has been the battle-
ground for almost three decades for various outside forces, including the
Israelis, Palestinians and Syrians and their respective allies. A neigh-
bouring state may also see its interests affected by conflict in the dis-
rupted state and choose to intervene directly in the conflict. Even in the
absence of widespread conflict, a neighbouring state could act as a pred-
ator, taking advantage of the disruption to attack the weakened state and
seize disputed territory or other resources.

Although there are several different scenarios, and much depends on
the particular context, the international community shares an interest in
keeping the conflict confined to the disrupted state and therefore pre-
venting it from becoming an international militarised crisis. The UN arms
embargo and the placement of peacekeepers in Macedonia are examples
of international efforts to prevent the spread of conflict from Bosnia.

International community responses

Faced with a disrupted state or the prospect of a disrupted state, the in-
ternational community has a range of choices that are broadly arrayed on
three dimensions: timing (when), actions (what) and organisation (by
whom). Timing refers to the intersection of when the international com-
munity takes action and the phase of the disruption in which the state in
question finds itself. Generally the international community may inter-
vene prior to the actual disruption, at different stages during the break-
down, or following the worst manifestations of the disruption process.
The policy options or actions for the international community may run
the gamut from traditional peacekeeping duties to those involving hu-
manitarian assistance and nation-building. Such options are a function of
the requirements of the situation at hand and the timing of the interven-
tion, but generally most of those options are not necessarily mutually
exclusive. Finally, there is the question of which organisations will be in-
volved and which will assume leadership roles, with international govern-
mental organisations (IGOs), non-governmental organisations (NGOs),
multilateral coalitions of states, or some combination of all three as op-
tions. A key concern is matching the particular actions to be taken with
the organisation(s) most capable of carrying them out.

Timing

The first consideration is the timing of international intervention in the
disrupted state. The timing of third-party intervention is thought to be a
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key component in conflict management success,8 although exactly when a
conflict is ‘‘ripe’’ for settlement is poorly defined or specified.9 Cold War
peacekeeping was generally characterised by deployment following a
ceasefire between disputants, but prior to a final resolution (often in-
dicated by a peace treaty or agreement for elections). More recent in-
ternational operations have broadened the range of choice for when to
intervene. Roughly, there are four different ‘‘phases’’ in which inter-
national intervention might occur: pre-disruption, during the disruption
process in which armed conflict is occurring, after a ceasefire among
warring groups, and following a peace agreement.10 Each has different
implications for the conduct and success of international operations.

The timing of peacekeeping intervention is partly within the control of
the authorising agency, but not all disrupted states proceed through all
phases or do so in a linear fashion, and the timing of operational de-
ployment may depend on a host of other issues. The timing of the first
international intervention is a bit of a misnomer. For most disrupted
states, the international community has likely maintained a presence
in the country prior to the initial serious threats of breakdown. Non-
governmental organisations will have been performing humanitarian as-
sistance and social service functions, perhaps on an ongoing basis for
years. Furthermore, international economic institutions, such as the
International Monetary Fund and the World Bank, may already be key
players in addressing the financial problems that contribute to the dis-
ruption process. Nevertheless, the focus here is on the first large-scale
and semi-coordinated effort by the international community to deal with
a disrupted state. This usually involves peacekeeping forces and other ad
hoc responses to what is regarded as a crisis situation.

Deployment of peacekeeping troops and other personnel in the pre-
disruption phase, sometimes referred to as preventive deployment, is
done in anticipation of state disruption and the outbreak of militarised
conflict. The purpose of such action is to deter violence in the area of
deployment and to solidify government operations. Preventive deploy-
ments may also implicitly suggest that, if violence does occur, the orga-
nising agency will respond with greater uses of force to stop the conflict
and restore order.

There is strong normative appeal to pre-disruption actions. If they can
deter armed attacks and prevent government breakdown, the local citi-
zenry clearly benefit the most. Widespread killing, waves of refugees, and
dislocations of the economy are avoided. At the macro level, preventing
violent conflict may make it easier to promote conflict resolution in the
long run, because the increased hatred and mistrust from war are avoided
and the consequences of the armed conflict do not have to be factored
into potential settlements. Thus, from a policy-making perspective, early
intervention is most desirable. Nevertheless, pre-disruption action pre-
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sumes a well-developed and effective early warning system that permits
the accurate prediction of when and where state disruption is likely, and
therefore what international actions should occur. Unfortunately, such a
system at the international level does not yet exist and there are signifi-
cant barriers to its adoption.11 NGOs, however, may be able to fill part of
this gap.12 Nevertheless, even given accurate early warning, there is also
the presumption that the international political will to act on such infor-
mation also exists. Yet states may be offended by being labelled as sites
for potential disruption and armed conflict (especially involving internal
conflict) and serious sovereignty issues are raised by early action. Or-
ganisations such as the United Nations or others are also notoriously
crisis driven and it is difficult to muster political support and resources for
problems that are not yet fully manifest. At this writing, perhaps only the
original UN operation in Macedonia qualifies as a preventive deployment.

Intervention during the second phase – active breakdown with ongoing
military hostilities – is perhaps the most problematic. Indeed, the risk to
international humanitarian, human rights and security interests is proba-
bly greatest during this phase. The standard peacekeeping force is rela-
tively small in number and lightly armed, especially in comparison with
its military counterparts. Thus, it is generally ill equipped to be thrust
into the middle of active hostilities; most peacekeeping forces generally
do not have the capacity to suppress military conflict and such a force
may even be limited in its ability to defend itself. Furthermore, inter-
vention during an ongoing war may jeopardise a peacekeeping force’s
perceived impartiality or neutrality, an essential ingredient for many
international operations. The delivery of humanitarian assistance and the
protection of human rights (essentially services to the civilian popula-
tion) are much more difficult during active warfare than other phases of
state disruption. Most prominently, UN peacekeepers attempted to in-
tervene during active fighting in Somalia and Bosnia. By most standards,
these efforts were a failure. The peacekeepers were unable to stop the
fighting, were involved in several nasty incidents themselves and ulti-
mately were withdrawn well short of their goals. Certainly, the peace-
keepers and NGOs can be given credit for delivering humanitarian assis-
tance to needy populations. Yet something of a paradox arises when
military forces work in conjunction with NGOs during conditions of active
combat. On the one hand, military forces may facilitate humanitarian as-
sistance delivery by NGOs, but at the same time local opposition to the
military may contaminate and undermine NGO actions and credibility.13

For international intervention during active conflict, it appears that the
operation must be coercive and conduct enforcement actions in order to
make a meaningful difference in that context.14 Yet such a force, and
more permissive rules of engagement, may blur the distinction between a
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traditional military or collective security force and a peacekeeping one.
Thus, Indian forces in Sri Lanka or Syrian forces in Lebanon represent
such an operation, but do not resemble traditional notions of a peace-
keeping operation. Furthermore, it seems likely that such operations are
more suitable for action by NATO or national military forces than by UN
forces or most forces of regional organisations, given their limited mili-
tary capacity and the political constraints under which they operate.

The most familiar timing of international intervention is following a
ceasefire but prior to resolution of the underlying disputes between the
hostile parties. This is classical peacekeeping deployment and such forces
have a good, albeit far from perfect, record of preventing a renewal of
hostilities, in part because the disputants have agreed to stop fighting.
Beyond the greater ease of keeping the peace, the financial and troop
requirements are significantly less than those required in earlier or later
phases of conflict. The local population may benefit from the absence of
active fighting, although there is no guarantee that life approaches nor-
malcy during a peacekeeping deployment.

All in all, having a ceasefire in place is quite desirable before inter-
vention, although many conflicts do not offer such a luxury. Obtaining a
ceasefire may be particularly problematic in disrupted states. Unlike in
interstate conflicts, there are likely to be more than two parties active in
the militarised conflict. Furthermore, some of the violence may be the
product of armed groups not under the full political control of any clan,
militia or organised entity. Thus, negotiations for a ceasefire are likely
to be more difficult to coordinate and there is always the risk that some
relevant parties will not be included under the ceasefire umbrella.

Even if a ceasefire is achieved, there is still the problem of facilitating
conflict resolution such that the forces can be withdrawn and the risk of
future war minimised. Peacekeeping after a ceasefire is supposed to
facilitate an environment in which resolution is possible. Yet at least one
author argues that peacekeeping may have the opposite effect.15 Peace-
keeping may take away much of the time pressure or urgency for settle-
ment and, in the absence of a ‘‘hurting stalemate’’, the status quo may be
frozen without any prospects for a peace agreement and therefore the
conditions necessary to rebuild society. The UN Peace-keeping Force in
Cyprus (UNFICYP) operation, close to completing its fourth decade in
Cyprus, is an illustration of how stability may promote complacency. It is
unclear where international efforts find the right balance between ensur-
ing stability and sustaining the urgency for settlement.

The world community may no longer wait for conflicts to reach the
ceasefire stage before considering international intervention. Yet it is
clear that ceasefires are a high priority when intervening in the previous
conflict phase, and a peacekeeping operation may rapidly move from
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phase two (fighting) to phase three (ceasefire). Unfortunately, as the
Bosnian and Liberian experiences demonstrate, it is quite possible to
oscillate back and forth between these two phases. It is more desirable
for intervention to occur after a ceasefire, but clearly the costs of waiting
may be high and there is no guarantee that ceasefires will be negotiated,
much less hold once in place.

The final phase of conflict, after a peace settlement is achieved, is in
some ways the optimal time for international intervention. Yet one must
remember that the combatants and the world community may have had
to struggle through the other three phases to reach this point. Peace-
keepers have been notably successful in supervising democratic elections
and facilitating the implementation of peace agreements. The operations
in Cambodia16 and Namibia are examples of operations that led to free
and fair elections, with participation rates well above projections and
disruptions below what might have been expected. Intervention works
well in this phase because some significant conflict resolution has already
occurred and the disputants have signed on to a longer-term peace pro-
cess than a temporary ceasefire.

Intervention after conflict resolution, however, is by no means fool-
proof. Some agreements, such as the Dayton Accords for Bosnia, are far
from comprehensive agreements. In those contexts, the international
community may find itself closer to phase three than in an endgame sit-
uation. In addition, some tasks (see below) in this stage may be more
conducive to international action than others. International observers
have a better record of election supervision, for example, than in nation-
building. The latest waves of democratisation and ethnic conflicts have
produced more opportunities for peacekeepers in this phase. Yet the de-
bacles in Somalia and Bosnia have made states reluctant to assume long-
term tasks in nation-building and other post-settlement missions. Finally,
success in the tasks of intervention may disappear in the long run, after
or sometimes even before the international forces are even withdrawn.
Democratic elections in Cambodia and Angola have not proven to pro-
mote peace in the long run, no matter how well peacekeepers did their
jobs. At this writing, international intervention seems to have had little
long-term impact in addressing the fundamental problems of Haiti.17

Ideally, international intervention would occur prior to violence, and
many situations would never reach any of the three advanced phases of
disruption. Yet such actions are the least likely politically. Peacekeeping
in its traditional forms seems inappropriate to deployment in active
combat, even if the need is arguably the greatest then. The later two
phases, after the shooting has stopped, are better designed for inter-
national intervention. Still, such phases assume an effective diplomatic
process that achieves these conditions, and these phases have pitfalls of
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their own. Of course, it is quite conceivable that international interven-
tion will occur in all four phases.

Actions

Disrupted states represent complex emergencies and therefore multiple
courses of action may be appropriate for the international community,
depending on the specific situation on the ground and the phase of in-
tervention. In terms of responses with a peacekeeping component,
nine different kinds of tasks might be performed by the international
community.18
1. Preventive deployment consists of stationing peacekeeping troops to

deter the onset of internal conflict, prevent government breakdown
or prevent the spread of war.19 UN-sponsored troops in Macedonia,
deployed in the early 1990s to deter the spread of war in the former
Yugoslavia, are an example of this type of non-traditional use of mili-
tary force. Preventive deployment might occur prior to state disrup-
tion or it might occur in a later phase to keep a conflict from spreading
to neighbouring territories.

2. Humanitarian assistance involves the transportation and distribution
of life-sustaining food and medical supplies, in coordination with local
and international NGOs, to threatened populations.20 Operations in
Somalia and Bosnia during the 1990s are examples. Humanitarian as-
sistance may be necessary prior to war, under conditions of war or
following war.

3. Pacification consists of quelling civil disturbances, defeating local
armed groups, forcibly separating belligerents and maintaining law
and order, especially in the face of significant loss of life, human rights
abuses or destruction of property.21 This appears to be a function that
the international community may need to consider no matter what the
specific circumstances in disrupted states.

4. Protective services include the establishment of safe havens, ‘‘no fly’’
zones and guaranteed rights of passage for the purpose of protecting
or denying hostile access to threatened civilian populations or areas of
a state. International operations in the 1990s to protect the Kurds in
Iraq (Operation Provide Comfort) and the Muslims in Bosnia are
consistent with this action. This function primarily serves to protect
human rights in the disrupted state and to facilitate the provision of
humanitarian assistance; the latter is achieved by mitigating the num-
ber of areas needing such assistance or lessening the assistance needed
there and by providing safer distribution networks.

5. Traditional peacekeeping is the stationing of neutral, lightly armed
troops (or unarmed observers) as an interposition force following a
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ceasefire to separate combatants and promote an environment suit-
able for conflict resolution. Traditional peacekeeping may be utilised
if there are identifiable ceasefire lines or zones.

6. Sanctions enforcement is the use of military troops (air, sea and land)
to guard transit points, intercept contraband (for example, arms,
trade) or punish a state for transgressions (for example, human rights
abuses) defined by the international community or national govern-
ments in their imposition of sanctions.22 In disrupted states, this action
is likely to be in conjunction with other actions, and probably designed
not to impose economic costs on the disrupted state, but rather to re-
strict access to arms and other supplies by groups in that state.

7. Election supervision consists of the observation and monitoring of a
ceasefire, disarmament and a democratic election following a peace
agreement among previously warring internal groups; this function
may also include the assistance of local security forces.23 UN oper-
ations in Namibia in the late 1980s and in Cambodia in the early 1990s
are examples.

8. State/nation-building includes the restoration of law and order in the
absence of government authority, the reconstruction of infrastructure
and security forces, and facilitation of the transfer of power from the
interim authority to an indigenous government.24 The United Nations
carried out some of these functions in the Congo in the early 1960s,
but it was unable to do so in Somalia after the deployment of forces
in the early 1990s. The United Nations has recently pursued such a
mission in East Timor.

9. Arms control verification includes the inspection of military facilities,
supervision of troop withdrawals and all activities normally handled
by national authorities and technical means as a part of an arms con-
trol agreement.25
The choice of mission is clearly conditioned by the situation at hand

and the potential reactions of the disputants. Nevertheless, that choice is
still primarily within the control of the organising agency, which may
choose to take on or bypass certain tasks. Several key issues and im-
plications stem from the choice of mission.

First, it is quite likely that different types of missions will be influenced
by different factors. For example, neutrality has been identified as a key
factor in traditional peacekeeping and might be important in other mon-
itoring functions. Yet one might expect it to be unrelated (or perhaps
even negatively related) to success in missions that help restore civil
societies. Furthermore, Dandeker and Gow argue that more coercive
missions, what they label ‘‘strategic peacekeeping’’, must maintain sup-
port from different audiences, some of those domestic, in the host state
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and beyond to achieve success.26 This legitimation is significantly less
important in traditional peacekeeping.

Another concern is whether the missions involve tasks suitable for
military forces or whether they might be better handled by civilians un-
der the auspices of international organisations or NGOs. Peacekeeping
operations were originally designed (number, rules of engagement, and
so on) for monitoring ceasefires. Not surprisingly, then, new peace-
keeping missions that are closer to this traditional standard tend to be
more successful.27 Arms control verification and election supervision are
two examples. With respect to the latter, peacekeepers have a good
record in facilitating free and fair elections in Cambodia, Mozambique,
El Salvador and elsewhere.28 Similarly, those peacekeeping operations
most different from traditional operations tend to have or are likely to
have great difficulties. In large part, this is because the forces are ill de-
signed to carry out the tasks required of them. For example, nation-
building is a multifaceted enterprise that cannot be achieved or imposed
through the application of military force. Although peacekeeping may
provide one of the necessary conditions in the nation-building process
(for example, peace), peacekeepers are not necessarily suitable for de-
veloping government infrastructure. Highly coercive missions may also
be incompatible with peacekeeping philosophy, functions and design.29
In those cases, operations might be better conducted by standard military
forces, which have the training, equipment, size and rules of engagement
suitable for coercive missions.30 Thus, although there is a range of dif-
ferent functions that might be performed by peacekeepers, not all of
them are conducive to success.

Another consideration is the compatibility of different missions under
the umbrella of one operation. Although one can distinguish between
different missions, in practice a given operation may attempt to perform
more than one mission, either simultaneously or sequentially. The net
effect can be extremely problematic. The attempt to combine pacification
efforts with humanitarian assistance efforts in Somalia illustrates such in-
compatibility of functions, at least when performed by the same opera-
tion. One policy implication may be that divergent missions are best
handled by different sets of personnel or separate operations. The United
Nations has already undertaken to ‘‘subcontract’’ to NGOs and regional
organisations many of the tasks involved in complex emergencies.31 This
makes sense given that those other organisations may have greater flexi-
bility and expertise than the United Nations.32 For example, a prominent
role for traditional military forces in pacification and for NGOs in hu-
manitarian assistance, with appropriate coordination between the two,
would be preferable to having soldiers attempt both roles simultaneously.
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This would also ease the training problems that arise when soldiers are
asked to perform divergent duties.33

Organisations

The central coordinating agency for most international operations has
traditionally been the United Nations (of course, this ignores unilateral
national actions). During the Cold War era, there were occasional forays
into peacekeeping by regional organisations – for example, the Organi-
zation of African Unity (OAU) in Chad, the Organization of American
States (OAS) in the Dominican Republic – but these tended to be iso-
lated occurrences amid the dominant pattern of UN-sponsored oper-
ations. Although regional efforts are not necessarily more common to-
day, alternatives to UN operations are present on the international
agenda. The end of the Cold War left NATO largely without its primary
purpose and has led that organisation to consider different roles. Indeed,
its actions in Bosnia and Kosovo are the first manifestations of that new
focus. Furthermore, US President Clinton proposed the African Crisis
Response Initiative (ACRI), which would turn operational responsibility
for peacekeeping on that continent over to local states and organisations.

Thus, one decision that faces the global community is which should be
the organising agency for a given operation in a disrupted state. To a
large extent, this is a manipulable condition, although the practical op-
tions may be limited. The range of options is generally confined to the
United Nations, an appropriate regional organisation or a multilateral
collection of states. NGOs tend to operate semi-autonomously within this
environment, although during a major international action they do coor-
dinate with relevant units (for example, the UN High Commissioner for
Refugees) of the organising agency. To some extent, however, the
greater the coordination involved, the less the NGO autonomy.34 A re-
lated question concerns the structure and control of the operation. These
may remain largely in the hands of states, as has been conventional in
peacekeeping operations, or international organisations may exercise
various degrees of autonomy in the operation.

Does it make a difference if an operation is conducted by the United
Nations, a regional organisation or a multilateral grouping? The track
record at this stage does not provide definitive conclusions, and the evi-
dence we have is largely drawn from a variety of different peacekeeping
operations, some of which do not involve functions that would be carried
out in disrupted states. Clearly, United Nations peacekeeping has a
decidedly mixed record of success in its 50-plus peacekeeping opera-
tions,35 regardless of the evaluative criteria employed. UN peacekeepers
are given great credit for the successful transition to majority rule in
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Namibia, for preventing violence on the Golan Heights, and for restoring
democratic rule in Haiti. On the other side of the coin, however, are UN
failures to stop genocide in Rwanda and Bosnia, and the repeated cease-
fire violations in southern Lebanon despite the presence of UN troops
there. It is clear that a UN-organised force is no guarantor of success, but
neither are such operations inherently doomed to failure.

Of course, all considerations are relative and therefore the viability of
UN-organised forces must be considered relative to the alternatives.
Comparisons are difficult, however. There are few empirical referents
of operations organised by regional organisations or multilateral group-
ings. With respect to regional organisations, the OAU operation in
Chad is generally considered a colossal failure,36 and the operation in
Liberia sponsored by the Economic Community of West African States
(ECOWAS) has a mixed record even when viewed in the most favour-
able light. OAS actions in the Dominican Republic, although helpful in
securing order, may be criticised as furthering American hegemony in the
region. Similar conclusions can be drawn about Syrian domination of
Lebanon facilitated by intervention endorsed by the League of Arab
States. Thus, the historical record of regional peacekeeping during the
Cold War is sparse and not very encouraging. Not surprisingly, several
studies that examined the alleged advantages and disadvantages of re-
gional peacekeeping have concluded that most regional organisations
have neither the resources nor the political unity to offer operations su-
perior to those conducted by the United Nations.37

The record of NATO in Bosnia since the Dayton Accords perhaps
provides a basis for some comparative advantage for regional organisa-
tions. NATO forces have largely kept the peace in Bosnia, have facili-
tated democratic elections and have allowed some Bosnians to return to
as normal a life as possible in the circumstances. Peacekeepers have
clearly fallen short of goals with respect to promoting lasting peace and
apprehending war criminals. Yet NATO’s first attempt at peacekeeping
is unusual. It is a mission that requires significant military capacity, more
toward the coercive end of the scale with respect to peacekeeping and
enforcement actions. Thus, the requirements of the operation play to
the strengths of NATO and its military might. In contrast, the United
Nations lacks the resources and political willingness to carry out such
missions. When faced with such challenges in Bosnia and Somalia, it
failed miserably.

Multilateral peacekeeping operations are no more numerous than re-
gional ones. It is sometimes difficult to distinguish between a unilateral or
multilateral peacekeeping operation and a military intervention. Never-
theless, the Multinational Force and Observers (MFO), a by-product of
the Camp David peace process, has quietly served the interests of the
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world community, Israel and Egypt for 20 years. This indicates that such
operations can be successful. Attempts in Africa to respond to crises in
the Congo, Sierra Leone and elsewhere are less favourable auguries for
multinational peacekeeping, given their overt support of host govern-
ments. Whether a multilateral grouping could sustain domestic support
(in the home countries of the contributors) over the long haul as de-
manded by a disrupted state intervention is an open question.

Overall, the United Nations appears superior to other organising al-
ternatives for peacekeeping operations and many of the tasks associated
with international intervention in disrupted states. Yet one must be cau-
tious about automatically accepting this. First, there is limited empirical
evidence on the viability of alternatives. That few regional or multilateral
groupings have undertaken peacekeeping may be prima facie evidence
of their unsuitability for peacekeeping tasks, but this may change in the
future. Furthermore, a given class of peacekeeping operations may be
better organised by regional organisations, namely those with a more
coercive mandate. At the present writing, however, only NATO or other
European organisations appear to have the structure and military capac-
ity to carry out such operations effectively, and even their applicability to
peacekeeping missions is limited.38 Of course, it is conceivable that the
United Nations and regional organisations might undertake joint oper-
ations. Yet the empirical evidence for a such a partnership is not en-
couraging given problems between ECOWAS and the United Nations in
Liberia39 and the United Nations and NATO in Bosnia.40

Risks, problems and barriers

Although the international community has a range of options available to
it in responding to disrupted states, it faces a number of impediments and
difficulties – beyond even those alluded to above. What are labelled here
as problems, risks and barriers affect the degree of international re-
sponse, the success of those responses and the ability of the international
community to exit the disrupted state, leaving behind a stable, function-
ing society. I do not intend the four items listed below to be comprehen-
sive; rather they represent some of the primary challenges facing the in-
ternational community in responding to disrupted states.

A lack of necessary interest

At the outset of this chapter, I identified three interests for the inter-
national community precipitated by state disruption. Yet such interests
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are not always sufficient to prompt that community to act or to act to the
fullest extent of its capabilities. UN Secretary-General Boutros-Ghali
chastised the international community in the early 1990s for ignoring the
‘‘poor man’s war’’ in Somalia while concentrating its efforts on Bosnia.
Boutros-Ghali raises the important point that the international commu-
nity is more likely to take action, and extensive action in particular, when
the national interests of states, specifically the major powers, are directly
affected by the state disruption. Accordingly, the international response
may be muted if states do not regard what is happening in and around
the disrupted state as affecting their national interests.

The late and inadequate response of the international community to
Somalia’s breakdown and the virtual absence of a response to Rwanda
are indicative of the impact of limited national interests. Neither the
Western states nor permanent members of the UN Security Council had
strong economic or strategic interests in those countries or the surround-
ing areas. In contrast, the responses by the international community to
crises in Kuwait and Bosnia were much swifter and more extensive, ow-
ing in large part to their implications for the international oil market and
for European regional security, respectively.

When are state interests likely to be sufficient to prompt the necessary
response to disrupted states, and can middle powers fill any of the void
left by leading states? In addressing the first question, the probability of a
concerted international response is increased when state disruption occurs
in greater geographic proximity to leading states (whether on a global or
a regional level). This necessarily suggests that problems in Europe are
more likely to lead to international responses than are problems in Africa
or South Asia; unfortunately, disrupted states are more likely in the latter
regions. In some cases, however, unilateral actions by the United States
or Russia, for example, may pre-empt international action in disrupted
states (in Haiti or Georgia, to offer two examples). Significant economic
stakes, in the form of trade relationships or resources, will increase in-
ternational responses. Similarly, the potential spread of the war or threats
to key allies of the major powers will also enhance the response.

In an ideal world, all instances of state disruption would prompt com-
mensurate international responses, but in reality the existence and de-
gree of a response, at least one depending on nation-states and the IGOs
to which they belong, will be variable. The absence of leading state in-
terests also exacerbates the ‘‘public goods’’ problem and the tendency to
‘‘free ride’’ attendant on any operation for the benefit of the global
community; unlike other circumstances, a hegemon or leading state will
not step in and shoulder a large burden in providing the public good.
Although NGOs are likely to be involved in humanitarian relief regard-
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less of the interests of leading states, the deployment of peacekeepers
and the availability of international aid are likely to be a function of how
salient the state disruption is seen to be.

There is also some reason to doubt whether middle power states with a
history of altruistic service to international interventions (for example,
Sweden, Australia and Canada) can compensate for the lack of interest
by the major powers. Certainly, such middle power states have con-
tributed disproportionately to peacekeeping operations in the past.41 Yet
such states do not have the political power to ensure that operations are
authorised by relevant IGO bodies, such as the UN Security Council. Nor
do they necessarily have the military capacity or the resources to lead
international operations, especially in the absence of support from the
leading states. Nevertheless, they are likely to play critical roles in oper-
ations that do receive the blessing of the leading powers in international
relations.

Overall, the first hurdle that must be overcome in responding to state
disruption is persuading states to authorise, lead and fund international
actions. Strong national interests, not merely international ones, must be
present to ensure such action – at least for those tasks involving states
and IGOs. Without such interests, and it is not clear how one can compel
these, the response of the international community to disrupted states
will be suboptimal, if indeed there is a response at all.

Problems of coordination

A Cold War peacekeeping operation typically performed one main func-
tion – ceasefire monitoring – and this was simply performed by military
personnel. In contrast, nowadays the international community may be
asked to perform nine or more different tasks (see above). It is also clear
that those functions cannot and should not be performed exclusively by
peacekeeping troops. Peacekeeping forces may be at the centre of the
international response, but numerous other actors will be involved in the
operation. These are likely to include: IGOs (and not merely the one that
might authorise the peacekeeping force), specialised agencies of IGOs
(for example, UNHCR), NGOs (for example, the International Commit-
tee of the Red Cross), international legal tribunals, and perhaps even
private national entities (for example, corporations that provide police
training). In many ways, such a multiplicity of actors is desirable because
the international community can draw upon specialised expertise for
many of the tasks to be performed. On the other hand, the multiple tasks
and the actors carrying them out raise a series of coordination problems.

The first coordination problem is one familiar to scholars and practi-
tioners of international peacekeeping, namely coordinating between state
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and IGO authorities. This primarily involves the peacekeeping element
of the international operation. Soldiers have usually remained under na-
tional command while serving in UN and other peacekeeping operations.
The result is a confusing chain of command for operations, sometimes
with indifferent, sometimes with deadly consequences. In Bosnia, the
joint operational decision-making between the United Nations, NATO
and various national militaries led to frequent delays and indecision, es-
pecially with respect to when and how to use retaliatory military strikes.
In Somalia, Italian troops had to wait many hours for instructions from
their home government before deciding whether to come to the aid of
Pakistani troops under fire; such a delay proved deadly to the Pakistani
forces. The intricacies of a complex emergency operation would seem to
make the potential state–IGO coordination problems acute.

A second dimension is the coordination problem between IGOs and
NGOs. Many of the problems in the various UN efforts in Angola can be
traced back to coordination problems.42 IGOs and NGOs operate on
different schedules, answer to different constituencies and have different
personnel.43 Furthermore, to some extent they compete for the same
donors during emergencies, and accordingly there may be hostility be-
tween the two groupings. Complex emergencies also present greater
threats to NGO autonomy and modes of operation,44 and therefore
NGOs may be reluctant to cooperate fully with other actors. In particu-
lar, international operations have difficulties integrating the security
functions carried out primarily by peacekeeping soldiers and develop-
ment functions carried out by IGOs and NGOs.45 In the long run, inter-
national financial institutions may impose fiscal constraints on the dis-
rupted state at the same time that other international organisations are
sponsoring large outlays for infrastructure, such as rebuilding roads and
re-establishing a police force.46 The UN Department of Humanitarian
Affairs has taken significant steps in the direction of coordination, hold-
ing regular meetings with relevant NGOs. Yet the typical form of coor-
dination in humanitarian emergencies is what Antonio Donini calls ‘‘co-
ordination by default’’, involving only the most rudimentary exchange of
information.47

A third element of coordination, somewhat cross-cutting the previous
two dimensions, is between military and civilian officials; civilian officials
here may be from the organisation sponsoring the peacekeeping opera-
tion as well as from NGOs. A number of tensions arise in the military–
civilian relationship. Civilians from NGOs may have been present in the
disrupted state for many years and may resent the recently arrived
peacekeepers, who adopt new and different ways of attacking problems.
Military personnel and those from NGOs also come from very different
organisational and personal cultures, with significantly different views of
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militarism, gender and many other subjects.48 Slim notes that these
problems are especially manifest under conditions of low host state con-
sent, which by definition is the situation in disrupted states. Military per-
sonnel and civilians may also be unaccustomed to working with one an-
other, even if they are nominally part of the same organisation, for
example the United Nations. Exacerbating this is the increasing lack of
distinction between military and civilian roles in disrupted states; dupli-
cation, inefficiency and some conflict are likely to result. Yet, as the in-
ternational community gains more experience with complex emergencies,
one might expect some of these problems to diminish over time.

The final dimension involves coordination not between different actors
but across different missions. Complex emergencies require different
tasks and actions, but not all of these are compatible with one another.
The ability to avoid contradictory actions is complicated by having those
actions performed by different actors, albeit under the same operational
umbrella. For example, various NGOs and the International Criminal
Tribunal for the former Yugoslavia were investigating atrocities in Bos-
nia at the same time that UN mediators were negotiating with political
officials who were leading suspects in those war crimes investigations.

There are several obvious instances where the problem of conflicting
tasks might arise, and then some authoritative coordination process is
necessary. The first is when some actors are pursuing ‘‘third party’’ roles
whereas others are engaging in ‘‘primary’’ party actions.49 The inter-
national community may be attempting to be impartial and not directly
involved in the conflict as well as simultaneously undertaking other roles
that make it a direct participant in the conflict, possibly favouring one
local group over another. For example, humanitarian assistance missions
may be hindered by the conduct of a pacification mission directed against
a given armed group. Local actors may not be able to distinguish be-
tween the two purposes and may work to undermine the humanitarian
effort.

Second, the coercive parts of the operation may contaminate the non-
coercive elements. A peacekeeping force that initially serves to enforce a
ceasefire and then takes on election supervision functions may have
trouble retaining the acceptance of the local population. The use of force
by the international community tends to engender resentment among
those groups against whom such actions are directed. Thus, it is difficult
to get the cooperation of those target groups in other or later aspects of
the operation.

All of the coordination problems cited above need to be addressed.
Some may be solved by the creation of appropriate management struc-
tures, including liaison across organisations and regular planning meet-
ings. In other cases, there need to be changes in strategies and the
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acceptance of goal trade-offs in order to deal with the coordination
problems.

The perils of internal conflict

Disrupted states unfortunately represent the kind of context with which
international interventions have had the greatest difficulties in the past –
civil conflicts. As state sovereignty has become more permeable and the
barriers to intervention in internal conflicts have been lessened,50 there
has been an increase in the number of ‘‘internal’’ peacekeeping oper-
ations. Yet it seems clear that peacekeeping operations experience more
problems in conflicts that have an internal conflict component as com-
pared with those purely between two or more states.51 In some ways,
disrupted states are the worst manifestations of internal conflicts, pri-
marily because of their multifaceted problems.

What accounts for the strong relationship between civil disputes and
peacekeeping failure? There appear to be several explanations. First,
civil conflicts often involve more than two identifiable groups. The civil
component of the Lebanese conflict alone involved more than a half-
dozen indigenous political factions, each with its own militia; this does
not even consider the presence of terrorist groups, the Palestine Libera-
tion Organization, Israel or Syria. By definition, an internationalised civil
war involves more than two actors. Interstate disputes, in contrast, have
been overwhelmingly dyadic. As the number of actors in the dispute in-
creases, so does the likelihood that one or more of them will object to
ceasefires and other aspects of the international intervention; local actors
may take military action against other groups or international personnel.

Beyond the difficulty of aggregating multiple preferences in support of
an international operation, the geographical constraints in a civil conflict
are different from those in an interstate one. Civil instability may mean
that several groups are operating in different parts of the country. This
could necessitate that the international operation cover a broader terri-
tory, opening up the possibility of more violent incidents. Furthermore,
unlike an identifiable international border or ceasefire line, it may be
impossible to demarcate a line or area that separates the many sides in
the conflict. Being from the same state and often not wearing military
uniforms (indeed, most not being traditional military or para-military
units at all), participants in a civil conflict are hard to identify, much less
to separate when they occupy the same geographical area. Civil conflict
may be quite dangerous, and the situation more difficult to control. James
notes that in civil conflict ‘‘[a]rms are likely to be in the hands of groups
who may be unskilled in their use, lack tight discipline, and probably en-
gage in guerrilla tactics. Light arms are also likely to be kept in individual
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homes, and may be widely distributed.’’52 These conditions expose
peacekeeping and relief personnel to sniper fire and other problems, as
well as making it virtually impossible to secure a given area fully.

The international response to civil conflicts, or at least that of UN
peacekeepers, has been inappropriate and has undermined effective-
ness.53 UN planners have misread many of the situations and the tradi-
tional peacekeeping strategies have not easily translated into the civil
conflict context. Conventional military doctrine is also largely unsuitable
in civil conflicts.54 Generally, one party or more in the civil conflict will
be disadvantaged by the status quo, which the peacekeepers reinforce
with their presence. The only method available to pursue political change
is violence. This was largely the case with Unita efforts to undermine the
peaceful democratisation and reconstruction of Angola.

Sustaining action versus developing an exit strategy

A final difficulty for the international community involves finding the
right balance between maintaining support for the operation and being
able to withdraw when the situation is stable. In other words, the chal-
lenge is to ensure that the international community does not leave too
soon, while not creating a situation in which it cannot leave at all. The
former problem occurs because the international community is inherently
crisis driven. As noted above, this has deleterious consequences because
the United Nations and other organisations are late to take action, wait-
ing until the situation becomes severe before being compelled to act.
Symmetrically, the international community has a tendency to scale back
or abandon an operation once the worst of the crisis is past (and then it
moves on to another crisis), but before all the work is completed. Several
factors reinforce this early exit pattern. Domestic political support for the
long-term deployment of peacekeeping troops is not strong in many
states. When such missions involve some significant risk to those troops,
there are great pressures to end the mission. The early exit from Somalia,
first by US troops and then by remaining UN contingents, was a result of
these pressures and the difficulties of rebuilding that state. Donor fatigue
also tends to set in after a period of time and when media coverage of the
situation wanes. Most international operations have experienced signifi-
cant gaps between funds that are pledged at the outset of a crisis and
those that are actually paid. Thus, many relief programmes need to be
cut back. Overall, there are real risks that the international community
will withdraw too soon from a disrupted state. The consequences are that
armed conflict may recur and many of the same problems may surface
again.

The flip side of the coin is ensuring that the disrupted state can survive
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on its own and the international community can withdraw safely. Even if
the international community is willing to stay until the job is done, it
needs to lay the appropriate groundwork for stability. It is clear that
time-bound strategies are ineffective.55 Most UN operations are already
authorised for only limited periods. Yet peacekeeping mandates are reg-
ularly renewed or extended, so the approach of a deadline does not have
the same effect as it would if the operation would really cease at that
point. When decision makers in the United Nations (and in national
capitals) are faced with the options of mandate renewal or operation
withdrawal and a possible recurrence of warfare, they have historically
opted for the risk-averse choice of continuing the international mission;
stalemate without fighting is seen as preferable to possible military con-
flict. As long as local groups know that deadlines are essentially mean-
ingless, however, they will have little incentive to hurry negotiations or
work for a settlement. Above, I noted that one of the risks of peace-
keeping operations is that they may freeze the status quo, prevent
‘‘hurting stalemates’’ and thereby inhibit conflict resolution.

In devising a settlement that will last, it is clear that the international
community cannot impose a settlement on local parties; it must invigo-
rate a local capacity to implement the provisions of a rebuilding plan.
This is the opposite of what occurred in Somalia, where the international
community left too soon, did not lay the proper groundwork, and did not
work enough with local groups in devising a settlement plan.56 It is un-
likely that the local population will fully implement a series of proposals
that they had little role in constructing. Such proposals may not be ap-
propriate to the context and local actors may not feel much psychological
investment in the plan. To the extent that the plan is perceived as an-
other form of colonial imposition of values and institutions, there may be
active hostility to it. Even with local support, the international com-
munity must prepare the institutions and personnel to reassume govern-
ment services. The alternative is to have things fall apart when there is
a withdrawal of international troops and other personnel or, almost as
bad, an inability to withdraw and therefore the establishment of a semi-
permanent international receivership of the territory.

Some concluding thoughts

The problem of disrupted states that confronts the international commu-
nity is a relatively new one, not so much because the component parts are
unprecedented, but rather because they now occur simultaneously. It is
clear that the disrupted states problem requires external assistance be-
cause such problems are not likely to be resolved and will fester without
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international intervention.57 Nevertheless, in his study of international
actions in complex emergencies, Weiss finds only one case of clear suc-
cess (Operation Provide Comfort for the Kurds in Iraq).58 Even there,
the uniqueness of that situation may limit its applicability to the general
problem of addressing disrupted states.

All in all, the international community has a moral and strategic im-
perative to intervene in disrupted states. Yet such interventions are
fraught with potential pitfalls, and presently there are not the necessary
strategies, coordination plans, international legal bases or resources to do
the job properly. Nonetheless, imperfect as international community ef-
forts may be, they still stand out as superior to the available alternatives.
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3

The prevention–intervention
dichotomy: Two sides of the
same coin?

Simon Chesterman and David M. Malone

Since NATO’s intervention in Kosovo in 1999, discussion among member
states on the United Nations’ role in international peace and security has
often been tinged with paranoia. On the one hand, a majority of member
states privately (and sometimes vocally) approved of action to halt the
slide of Kosovo into another Bosnia. At the same time, however,
NATO’s action – taken without Security Council authorisation – led to
fears that more such unilateral interventions might follow.

These fears were fuelled by a speech that Secretary-General Kofi
Annan gave on 20 September 1999, defending the imperative of human-
itarian action in extreme situations.1 Some viewed this speech as being
more critical of those blocking effective Security Council action than of
NATO for proceeding without a Council mandate. External commenta-
tors praised Annan’s examination of the ethical and political dilemmas
inherent in the United Nations’ central role in international security re-
lations, but he may have underestimated the degree to which the debate
among member states had deteriorated.2 He may, indeed, have ex-
acerbated tensions by appearing to advocate military intervention.3 This
was not his intent, as he indicated in a speech delivered at an Inter-
national Peace Academy seminar on humanitarian action in November
2000.4

Outside the corridors, meeting rooms and lounges of the United Na-
tions, fears of a flood of unauthorised interventions proved to be greatly
exaggerated. Since the death of 18 US Army Rangers in Mogadishu in
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1993, the reality has been that Western powers in particular have lacked
the political will to intervene meaningfully anywhere that their interests
are not substantially engaged. Indeed, this has undermined properly au-
thorised UN interventions, such as those in Sierra Leone and the Demo-
cratic Republic of the Congo. Nevertheless, reality on the ground often
counts for little in the debating chambers of the United Nations; these
debates have often been side-tracked by unproductive North–South
bickering and a blindly legalistic approach to international relations.

In an attempt to escape these circular discussions, the Secretary-
General and others have tried to shift the focus onto prevention. This
approach has also been greeted with suspicion. Prevention often requires
intrusive measures too, meaning that those most implacably opposed to
intervention after the fact are frequently those most against prevention
before it. These interlinked debates over prevention and intervention are
thus reduced by some commentators to the single question of sover-
eignty, and to the assertion that states remain highly attached to their
own sovereignty (though not always that of others).

Such recourse to the theoretical and practical bugbear of sovereignty is
tantamount to an admission of failure. Instead, this chapter will explore
alternative ways of advancing the debates over prevention and interven-
tion within the United Nations. Crucially, the argument advanced here
aims to shift the focus from seeing prevention as an alternative to inter-
vention, to seeing intervention as a consequence of failed prevention.

Prevention

Prevention strategies in the United Nations

Prevention of conflict is the first promise in the Charter of the United
Nations, which begins with the stated determination to ‘‘save succeeding
generations from the scourge of war’’.5 This promise has been consis-
tently broken by local parties, governments and international organi-
sations. It has also been broken, to some extent, by the scholarly com-
munity, which has only recently begun to develop policy-relevant analysis
of the circumstances in which this lofty but complex goal might actually
be achieved.

The ideal of UN action to forestall conflict and resolve the tensions
that cause and foster it is, of course, widely shared in the abstract. Al-
though it functioned imperfectly, the UN Security Council provided a
forum that helped avoid the apocalyptic conflicts threatened by the Cold
War. The General Assembly also developed some leeway to address
conflict when faced with Council deadlock under the ‘‘Uniting for Peace’’
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formula.6 After the Cold War ended, a more activist and creative Secu-
rity Council suggested that it would do more to prevent and limit con-
flicts, particularly those occurring primarily within state borders (and
therefore outside the scope of traditional international concern). Never-
theless, the Council has proven less effective than the dramatic increase
in the number of resolutions passed in the 1990s might initially suggest.7
The Council’s limitations despite increased efforts during this period are
relevant to the prevention challenge.8

Geostrategic balancing exercises were the hallmark of the Cold War
era, and conflict management (both for advantage and when matters
threatened to spin out of control) the order of the day. During the Cold
War, crises arose frequently between the great powers or their surro-
gates, and were usually the culmination of strategic ventures prepared in
secret and executed with stealth. Preventive measures and action of the
kind contemplated today, therefore, were rarely an option – partly be-
cause they themselves would have been thwarted by interested powers,
and partly because the United Nations did not have at its disposal re-
sources sufficient to intervene effectively in conflicts between these great
powers or their clients.9 Even so, the United Nations was able to impro-
vise and develop some specific instruments for preventive action. The
introduction of peacekeeping forces into various regional and intrastate
conflicts, such as the deployment of UN peacekeeping forces in the 1956/
57 Suez crisis, were a form of conflict prevention designed, in part, to
prevent conflicts from escalating and drawing in the superpowers.10

The situation today is very different. With the collapse of the Soviet
Union, the risk that disputes will escalate to the global level has greatly
diminished. There are also fewer interstate disputes than before, par-
ticularly relative to the number of intrastate conflicts.11 Occasionally a
new interstate conflict will surprise the international community, for ex-
ample the senseless and murderous border war between Ethiopia and
Eritrea, 1998–2000. But these are relatively rare. A single superpower, or
‘‘supreme power’’ in the words of Egyptian jurist and diplomat Nabil
Elaraby, dominates the global scene.12 The remaining significant powers
have largely refrained from jousting with each other, although certain
familiar international ‘‘hot spots’’ (Kashmir, the Israel–Arab theatre)
continue to defy successful mediation and resolution. Today, in stark
contrast to the Cold War era, many conflicts are aggravated by a lack of
interest and engagement by large powers in desperately impoverished
pockets of the world, notably in Africa. There, local elites – often those
in government – manoeuvre to corner as large a share of the inadequate
national complement of power and wealth as possible, further impoverish-
ing the poor and marginalised sectors of society. Economic factors play a
much larger role in these conflicts, as has been documented in the work
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of Paul Collier and a number of other leading economists and political
scientists.13 These internal crises often unfold in slow motion, following
familiar patterns that, given any genuine interest on the part of the out-
side world and a concomitant willingness to expend resources to support
it, might be arrested. But this rarely happens. Many civil wars of the late
twentieth century have continued to fester catastrophically in the new
millennium, absorbing economic potential, social progress and many
lives, and mortgaging the futures of the nations involved when the dev-
astation might well have been prevented by international action years
earlier.

Such underemphasis on prevention in the international security system
is odd. Preventive action is at the centre of international health policy; it
is vital to environmental policy (enshrined, for example, in the Montreal
Protocol on Substances that Deplete the Ozone Layer); and it is accepted
in many human rights treaties and in efforts to reduce the number and
scale of natural disasters.14 In the economic and development field, in-
tensive scrutiny of the most intrusive sort has become the norm and pre-
ventive measures are often prescribed by the International Monetary
Fund (IMF) (and accepted, however reluctantly, by governments of the
affected states).15 Yet in the security sector, prevention is practised
poorly and piece-meal – if at all.

Many commentators have stressed the futility, or impossibility, of ef-
fective preventive action to forestall conflict. This is at best a partial view
of the reality. Throughout most of the Cold War, preventive action was
a politically fraught activity. Within the United Nations (with the note-
worthy exception of peacekeeping missions), it was often argued that
preventive action could take place only privately, under the good offices
of the Secretary-General. This was true as far as it went, but diplomatic
archives disclose few such efforts. Perhaps a better explanation is that the
interstate conflicts that predominated during the Cold War typically lent
themselves to preventive action only at the margins.

In the early 1990s, the nature of the conflicts attracting international
attention was not well understood. Consequently, it was difficult to design
strategies aimed at prevention rather than management. However, given
the scope and depth of the challenge, governments, international institu-
tions and academics took to the task early on. At the beginning of the
new century, we have a much clearer idea of how and why these conflicts
start, what sustains them and what kinds of intervention measures might
be adopted to prevent them from escalating, occurring and recurring.16

There remain, nonetheless, significant obstacles to preventive action.
Belligerents (states, sub-state entities, rebel forces, and so on) and po-
tential belligerents do not welcome outside scrutiny and interference.
This will often result in the underreporting of efforts to foment violence,
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especially in the early stages.17 Because civil wars tend to develop slowly,
and because the protagonists (particularly governments) are aware that
their actions can easily be noticed, if not actively monitored, they have
often argued forcefully that considerations of sovereignty should pre-
clude outside interference of any kind.

Conditions attached to foreign development assistance relating to
quality of governance, which have often targeted policies of a destabilis-
ing or potentially destabilising sort, can be seen as a kind of preventive
action – provided that they are focused on the process of democratisation
rather than merely the holding of elections.18 But conditions relating to
governance practices can also give rise to ill-feelings, as witnessed in
countries such as Zimbabwe and Kenya. Development assistance thus
needs to focus on correcting horizontal inequalities that exist in many
societies and countries and may foment violent conflict, rather than
simply on poverty reduction and governance per se.

The Development Assistance Committee of the Organisation for Eco-
nomic Co-operation and Development (OECD) has been at the forefront
of efforts to ‘‘mainstream’’ conflict prevention into donor development
policies since 1997, and some of the first countries to adopt new practices
include Sweden, Canada and the UK.19 However, the real risk is that,
unless this kind of ‘‘structural prevention’’ is given conceptual depth and
the active backing that goes beyond rhetorical support, such efforts could
easily discredit the organised international community’s effort in this
area. Indeed, the United Nations urgently needs to address what struc-
tural prevention actually involves, lest the call for action become more of
a slogan than a policy choice and effective response. Sustainable devel-
opment strategies crafted with a view to limiting the risks of conflict can
be a delicate exercise for donors, since efforts to address horizontal in-
equalities and the host of factors that can cause violent conflict necessar-
ily affect local political dynamics and processes. Attendant consequences
include possible resistance from the ‘‘haves’’ (i.e. those benefiting from
the status quo), or the empowerment of belligerent groups that thrive off
gains derived from co-opted aid channels.20 Systematic analysis of which
actors tend to be positively influenced by aid packages and the political
consequences of this is an important area of research for the future.
Greatly to its credit, the World Bank has attempted to focus much more
since the late 1990s than in the past on violent conflict and the develop-
ment of ‘‘social capital’’, with case studies of Somalia, Guatemala,
Rwanda and El Salvador, in an effort to give further substance to this
relatively underused pillar of prevention.21 Two projects currently being
implemented in Rwanda and East Timor deliberately aim to build such
capital and foster communal bonds.22

The UN system and its family of agencies have attempted to engage
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with these diverse challenges, with varying degrees of success. Through
its case-by-case decisions and statements, the Security Council has
chipped away at arguments in favour of absolute sovereignty and has
thus managed to soften the perceptions relating to preventive action by
the United Nations.23 It has largely based its arguments on the ‘‘inter-
national peace and security’’ threat that flows of refugees could pose to
neighbouring countries. Such arguments were advanced, notably, in the
early stages of the disintegration of the former Yugoslavia, Somalia and
Haiti, and in its preliminary deliberations in early 2001 regarding the
overflow of refugees in Guinea from neighbouring Liberia and Sierra
Leone.24 Where action was taken (in the first three cases at the time of
writing), Security Council decisions aimed at preventing even worse
outcomes. The Council’s decision in 1992 to authorise a preventive de-
ployment of UN peacekeepers to the Former Yugoslav Republic of
Macedonia (initially as part of the UN Protection Force (UNPROFOR),
latterly as the UN Preventive Deployment Force (UNPREDEP)) was to
prevent the war in Bosnia from engulfing that country.25 Similarly, the
deployment of a peacekeeping force (MINURCA) to the Central African
Republic (CAR) in 1998 was explicitly preventive.26 In fact, the initial
request for international preventive action came from President Ange-
Félix Patassé himself in December 1996, and was based on the potential
for escalation of the internal situation, and the possibility that instability
emanating from within the CAR would spread to an already unstable
region.27 As early as 1991, actions mandated by the Council in resolution
687 imposed a highly intrusive and complex regime of monitoring on Iraq
in an effort to prevent it from seeking again to produce weapons of mass
destruction.28 In sum, Council decisions throughout the 1990s profoundly
undermined traditional conceptions of state sovereignty, although per-
ceptual changes have not yet been codified nor, for that matter, are they
likely to be any time soon.

In general, however, prevention continues to be preached far more
than it is practised at the United Nations.29 Preventive measures are
necessarily intrusive, and governments do not want UN staff poking
around in their affairs (although the world media and the intelligence
services of several countries do so constantly, and with considerable
success). Enthusiasm for early warning may have reached a peak at the
Security Council Summit of January 1992 when its members urged the
Secretariat to ‘‘collect and analyse pertinent information in order to alert
relevant intergovernmental organs about impending crises’’.30 This invi-
tation from the Council led to the creation, later in 1992, of the United
Nations’ Department of Political Affairs (DPA), with just such a mission
(and also charged with supporting the Secretary-General in the exercise
of his good offices). However, in spite of strong leadership by Sir Marrack
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Goulding until 1997 and Sir Kieran Prendergast since then, and an in-
creasingly professional and capable staff, the preventive drive of the
United Nations has been held in check, largely by its members. This was
readily apparent in the debate on the Report of the Panel on UN Peace
Operations released in August 2000 (the ‘‘Brahimi Report’’).31 The de-
bate brought to light developing country concerns regarding ever more
intrusive peacekeeping missions that are authorised on a highly selective
basis and, according to some, deflect resources away from more urgent
developmental needs throughout the ‘‘global south’’. The conclusions of
the report called for, among other things, a radical overhaul of the UN
Department of Peacekeeping Operations (DPKO) and the creation of
an information and strategic analysis unit to complement and assist the
Secretary-General, the DPA and the DPKO. Ultimately, the General
Assembly was able to agree on additional resources for the DPKO, but
punted into the future recommendations aimed at enhancing the analyti-
cal capacity of the Secretariat.32

Conflict trends and causes

In 1999, the International Peace Academy (IPA) launched a programme
aimed at assisting the United Nations in operationalising concepts of
conflict prevention. A number of findings and conclusions from the work
so far on conflict trends and causes may be noteworthy. Many of the
findings from current research into the causes of contemporary inter-
national conflict run contrary to conventional wisdom. For example,
although experience would suggest that intrastate armed conflicts have
increased in number and intensity since the end of the Cold War, there
has been a rather dramatic decrease in the number of armed conflicts and
a reduction in the impact and/or intensity of war within the same time
frame, with a slight rise recorded since 1998. Ted Gurr in particular argues
that these trends reflect improved efforts by the international community
actively to promote mediation of disputes, to deploy force in the face of
gross human rights violations and to develop post-conflict peacebuilding
initiatives, but he urges caution with respect to the complacency such
findings can engender, especially since, almost paradoxically, the number
of ‘‘hot spots’’ that have the potential for escalation remains high.33
Indeed, figures tentatively supporting this claim indicate that 30 per cent
of all conflicts ended with peace agreements in the past 10 years, which is
more than during any other decade in the past 50 years.34

Nonetheless, declining intrastate conflict trends could instead be due to
diminishing external support for those factors that facilitate and cause
conflict. In this case, the reduction in conflict probably more closely cor-
relates to reduced support and funding for unwholesome allies and super-
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power proxy wars, and the (nominal at least) increase in democratic re-
gimes across the world. This suggests two considerations. First, the role
of democratic governance is important for the prevention of conflict –
but that effectiveness is likely to depend at least in part on the creation of
consolidated, substantive democratic processes, if not institutions them-
selves, around the world. Secondly, international actors need realistically
and critically to assess their own foreign policies that, driven by national
interest considerations, can create and facilitate the actions of belligerent
regimes.

With regard to the causes of violent conflict, a survey by Anne Marie
Gardner of the literature on the factors contributing to mainly intrastate
conflict teases out four interrelated and prominent causes: insecurity,
inequality, private incentives, and perceptions.35 Variance among cases is
explained by the host of intervening variables through which these are
mediated, such as historical legacies of conflict, the pace and depth of
political and economic change (including democratising regimes) and the
role of external actors. Trigger events are also important in determining
the unfolding of a crisis.

Arguably the most significant finding that emerges from IPA’s and
other research is the importance of economic factors in both contributing
to and prolonging war.36 Resource scarcity relating to high population
growth, the legacies of land distribution, uneven food distribution and a
lack of access to fresh water are all potential sources of conflict. Con-
versely, a plethora of natural resources can also increase the probability
and duration of violent conflict as actors seek to enrich themselves
through illicit means (such as those engaged in small arms trafficking and
the mining of ‘‘conflict supporting minerals’’ such as diamonds). Criminal
activities in civil wars, the role of the international private sector, the
economic agendas of competing factions and followers in civil wars are
all important areas that require further research.

In addition, research suggests that the political, social and economic
disempowerment of certain groups in a society relative to others is an
important cause of violent conflict.37 Examples include unequal political
access, discrimination in the education sector and inequitable treatment
of certain groups within public sector employment. In each instance, con-
flict may occur as some groups protest against the prevailing distribution
of opportunities and public goods while other groups resist attempts to
redress horizontal inequalities.

Conflict prevention strategies

Most existing prevention efforts are isolated within a particular inter-
national organisation or sector of international actors. However, because
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the causes of conflict are interrelated and interact over what can be a
prolonged time frame, effective prevention requires integrated strategy
across different sectors (diplomatic, military, political, economic and
social) and extended periods of engagement. A number of prevention
strategies are starting to bridge traditional divisions: complex peace-
keeping operations, coercive diplomacy, targeted sanctions, aid condi-
tionality, civil society peacebuilding, and socioeconomic approaches to
development. However, in order to be effective at preventing conflict,
intervention strategies must be targeted at specific conflict variables or
‘‘causes’’, recognising that the salience of any given set of factors is likely
to vary from one conflict setting to another. Coherent conflict prevention
also requires ably planned, implemented and coordinated strategies in
order to anticipate and avoid, to the extent possible, unintended con-
sequences that exacerbate rather than alleviate the causes of violent
conflict in a given context.38

It is precisely in the earlier stages of potential conflict that preventive
diplomacy is likely to be most effective, because the stakes are often
lower. In particular, low-profile diplomatic initiatives of the ‘‘Track 2’’
(i.e. unofficial or informal) variety may be most useful in the incipient
stage of conflict. Focusing an international spotlight on a possible crisis
could make a bad situation worse, exacerbating resentment by the ruling
regime and inciting potential belligerents to manipulate the dynamics of
international mediation.

However, it is late preventive diplomacy – crisis management – that
tends to be the norm since earlier efforts by potential mediators are often
perceived by states as an unacceptable breach of their sovereignty. In
addition, states are reluctant to admit a potential failure in peacefully
managing their own affairs. Although crisis management is more politi-
cally feasible than truly pre-emptive efforts, humanitarian and human
rights violations may have already reached a large scale at this stage.
When the stakes are high – and diplomacy becomes managing a game of
chicken – coercive diplomacy, and indeed preventive defence, may be
desirable.39

Another important diplomatic tool is the strategic authorisation of
targeted sanctions, which were ‘‘dusted-off’’ for increased use in the 1990s
by the Security Council. Recent analysis indicates that targeted sanctions
can be a powerful disincentive toward violence when properly focused
and enforced.40 A potential drawback is the unintended humanitarian
cost of sanctions regimes that are not sufficiently ‘‘targeted’’ at elites and
those responsible for instigating and perpetuating war.41 Moreover, lack
of an effective monitoring regime has threatened to undermine their use
– a lesson the United Nations learned on the African continent in the
1990s. Nonetheless, sanctions are likely to remain one of the most effec-
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tive tools for preventive action by the Council, and serious efforts to
inquire into loopholes and establish more rigorous monitoring systems
were under way at the United Nations in relation to the complex Iraqi
Oil-for-Food sanctions regime and those against Unita in Angola in
2000–2001.

Preventive deployment operations are an important but underutilised
tool of conflict prevention. Evaluation of such operations (for example,
UNPREDEP in Macedonia and MINURCA in the Central African Re-
public) can provide valuable insight for future operations.42 However,
the extent to which this success can be replicated depends upon a number
of factors that are unlikely to be reproduced easily and relate to percep-
tions held among key member states regarding which situations are of
strategic importance.

The barriers to preventive action are serious but not insurmountable.
The most problematic obstacles relate more to effectiveness and the in-
stitutionalisation of regular mechanisms for prevention than to under-
standing causation or mobilising political support for action – both of
which are eminently resolvable.43 The difficulty is compounded by the
rising number of actors involved in different types of conflict prevention
initiatives. Despite attempts to implement and improve upon early warn-
ing mechanisms, it remains hard to identify situations that are appropri-
ate for preventive action, and who is best placed to undertake them. This
is partly due to a wealth of early warning information but a lack of ac-
companying strategic analysis and early response planning. It also results
in part from selective reporting practices. Prevention efforts require an
in-depth understanding of local context and the perspectives of potential
belligerents – information and analysis that are difficult to feed effectively
to the headquarters of international organisations, not least when it is
processed by local NGOs.

One initiative that seeks to fill the ‘‘strategic information gap’’ between
actors at different levels that emerged and became operational in late
2000 is a web-based joint initiative between the United Nations and
Harvard University. The project seeks (particularly, though not exclu-
sively) to provide the Department of Political Affairs with efficient online
access to existing research and practice from around the world, and to
provide an electronic forum that can facilitate the exchange of ideas on
preventing and managing conflict.44 A new initiative, the Conflict Pre-
vention and Peace Forum, to place international scholarly and other
expert advice at the disposal of the UN system, was launched in New
York in late 2000 with UK government support. Key to this initiative’s
success is whether the UN Secretariat and agencies, and also Security
Council members, actually wish to draw on expert knowledge and opin-
ion. On this, the jury will be out for some time.
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Mobilising resources for preventive action is another challenge, despite
the fact that we know that it is cheaper to prevent wars than to fight
them.45 In the absence of actual violence, states are often unwilling to
take what they see as a gamble with relatively little pay-off – because,
when prevention is effective, nothing is seen to ‘‘happen’’. In addition,
potential belligerents may not be receptive to external intervention, in
part because the gains from war are often far greater than any incentives
the international community can offer, and in part because preventive
action is frequently ‘‘too little too late’’ or simply inappropriate. The
strategy, local context, timing, sequencing, tools and resources brought to
bear in a given situation are all appropriate in determining whether pre-
ventive action can be successful, particularly considering that a combina-
tion of both ‘‘carrots’’ and ‘‘sticks’’ is likely to be required. Even when
the political will exists to ‘‘do something’’, there is often a significant gap
between the amount of resources pledged by donors and the actual de-
ployment of resources in the field. Furthermore, the time lag between the
public commitment of funds and their disbursement can cost many lives
as various types of action (military or relief) are delayed.46 This is a
continuing weakness in the UN system.

It is often difficult to see the results of successful prevention – as
Sherlock Holmes observed, it is difficult to establish why a dog didn’t
bark on a given night. The consequences of failed prevention, by con-
trast, are known to all. The next section will examine the debate over
intervention with a particular focus on its relation to the foregoing dis-
cussion of prevention and how these two debates might be more pro-
ductively advanced.

Intervention

In a speech delivered on 19 July 2000, UK Foreign Secretary Robin Cook
outlined what was proposed as a ‘‘framework’’ to guide intervention. The
first of the six principles elaborated in this speech was that ‘‘any inter-
vention, by definition, is a failure of prevention’’.47 This represented a
shift in the debate over humanitarian intervention. In particular, it ex-
plicitly recognised that intervention should only ever be a last resort.
Implicitly, it also suggested a subtle transformation in the subject matter
of this debate, as intervention came to be seen as one of many possible
responses to humanitarian crises on a spectrum that included prevention.

This section will track the course of this debate, which progressed in
three phases: first, by reference to shifting conceptions of sovereignty;
secondly, by attempting to develop criteria for intervention; and, thirdly,
by repositioning this debate as a question of failed prevention. This last
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phase represents the most promising line of discussion, though it leaves
many questions about intervention pointedly unanswered.

Shifting concepts of sovereignty and human rights

In international law, there is both an obligation for the international
community to respect state sovereignty and a duty of the state to protect
and promote internationally recognised human rights. In some circum-
stances, these obligations may be irreconcilable. Respect for state sov-
ereignty, with its corollary of non-interference ‘‘in matters which are
essentially within the domestic jurisdiction of any state’’, is enshrined in
articles 2(4) and 2(7) of the UN Charter. The conception of sovereignty
as inviolable has been central to international law and practice since the
1648 Treaty of Westphalia. Nevertheless, it is now widely accepted that
the concept of sovereignty is not absolute. For example, the prohibi-
tion against genocide and the obligation upon all states to prevent it are
already firmly established in international law. Contemporary under-
standing of state sovereignty is steadily becoming more flexible concern-
ing broader violations of human rights, the scope of which has also been
gradually expanding.48

At the outset of the November 2000 IPA seminar referred to earlier,
Jozias van Aartsen, Foreign Minister of the Netherlands, highlighted this
shifting emphasis in international law between sovereignty and human
rights.49 Events in Rwanda, the former Yugoslavia, Sierra Leone, East
Timor, Cambodia and elsewhere around the world have demonstrated
that massive violations of human rights and humanitarian principles are
the concern of the international community as a whole, particularly when
the consequences of these violations cross international borders.50

It is generally the countries of the North that more openly advocate a
right (or responsibility) of humanitarian intervention, whereas it is the
South (and at least one permanent member of the Security Council) that
gives priority to state sovereignty and non-interference. Yet, discussion
of intervention often transcends the North–South division. Although
several developing countries noted the preoccupation of the North with
Kosovo and the precedent set by NATO’s actions, and more viewed the
word ‘‘intervention’’ with scepticism or find ‘‘humanitarian intervention’’
unacceptable, not all states are opposed to its intent (or, more contro-
versially, its application) in specific cases. There have been notable inter-
ventions by southern states: Tanzania in Uganda, India in East Pakistan/
Bangladesh, Vietnam in Cambodia, the Economic Community of West
African States (ECOWAS) in Sierra Leone and Liberia, and, of a non-
military nature, the imposition of sanctions against South Africa and
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Burundi by their neighbours. Many of these target states recognise the
value of (more broadly defined) ‘‘interventions’’ in helping to end au-
thoritarian regimes or their practices.51

A related question is whether conventional notions of sovereignty are
a hindrance to action by member state governments. Notably, states did
not fail to intervene in Rwanda owing to concerns over state sover-
eignty.52 Although legal arguments may be presented as one reason for
inaction, intervention remains governed by political considerations, in-
cluding international and domestic political repercussions, lack of avail-
able resources, including financial, personnel or transport, and lack of
faith in the viability of success.

Criteria for intervention and the questions of codification

The debate on whether criteria for humanitarian intervention should be
codified centres on two questions: first, whether and when the Security
Council should intervene; secondly, and considerably more controver-
sially, whether these guidelines should enable intervention without Secu-
rity Council authorisation and in what circumstances.

The principal camps are divided into those opposed to any type of
codification (predominantly developing states concerned about the ero-
sion of their sovereignty, diminished restrictions on the use of force, or
abuse of intervention for political purposes); those that favour the adop-
tion of guidelines for use by the Security Council but oppose any codifi-
cation legitimising circumvention of the Council; and those in favour of a
right to unilateral intervention (the majority of which are developed
states that place a high priority on human rights). The last camp is in turn
divided between those who seek a ‘‘doctrine’’ approach and those who
favour an ‘‘exception’’ approach.53

All states accept that there are circumstances in which the inter-
national community is justified in using force under Chapter VII of the
UN Charter. Increasingly, however, the matters with which the Security
Council is seized are essentially intrastate rather than interstate. As noted
above, tension exists between the responsibility of the Council to main-
tain international peace and security and respect for the internal affairs
of states. Those in favour of codification seek to develop a framework of
criteria for considering whether the use of humanitarian intervention –
that is, military action – is an appropriate and legitimate response. It is
broadly accepted by the international community that discussion of
whether and when the Security Council should intervene should not be
unprincipled, but there is disagreement over the merits of particular
cases. There has been growing debate as to whether the Council should
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continue determinations of intervention on an ad hoc basis or establish
standing guidelines of a political or legal nature that would provide a
basis for determining when such action is appropriate.

Although Security Council decisions to intervene will always be taken
on a case-by-case basis (owing to feasibility, available resources and other
concerns), established guidelines might help to clarify the minimum con-
ditions necessary for intervention and could structure debate on author-
ising the use of force, helping the Council to reach consensus and thus
ensuring its effective and timely action. These criteria might be succinctly
enumerated as gravity, urgency, objectivity, acceptability, practicality,
proportionality and sustainability. Some states are concerned that too
strict a codification might not succeed or might result in a state of law
that is more restricted than what can be deduced from article 2(7) of the
Charter in combination with existing human rights instruments.54

Far more serious reservations, if not outright rejection, exist regarding
justification without Security Council authorisation. Following the NATO
action in Kosovo, some states have argued that legal considerations
should not preclude military action and have advanced the idea of codi-
fying criteria for unilateral intervention when the Council is unwilling or
unable to act. As Minister van Aartsen noted, ‘‘situations will arise time
and again where humanitarian intervention without a mandate will be
the only way to stop large-scale human suffering’’.55 Proponents of this
position maintain that the international community has a responsibility to
protect rather than a right to intervene.

Legal justification for unauthorised intervention is highly problematic.
According to international law, the Security Council is the appropriate
forum both to decide whether gross and massive violations of human
rights amount to a threat to international peace and security and to take
enforcement measures to deal with such violations. Although state prac-
tice in recent years suggests that humanitarian intervention without
Security Council authorisation may be morally and politically justifiable
in certain circumstances, the assertion that humanitarian intervention is
legally justifiable as an emerging norm of customary international law
cannot yet be assumed. Many states – including members of the P-5,
powerful regional states, and small developing states – oppose claims to
action without explicit Security Council authorisation.56

Developing countries in particular regard the central mission of the
United Nations as limiting the discretion of states to use force in non-
defensive circumstances. In particular, it is feared that codification might
widen state discretion, eroding article 2(4). Intervention on ‘‘moral’’
grounds, particularly if codified as a legal norm, could be a step back-
wards, re-legitimising the use of force. Most developing states are acutely
aware that they lack the power to intervene owing to disparities in eco-
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nomic and military development. They are concerned that intervention
will occur at the whim of the great powers, rather than on the basis of
consistent criteria, and that the relationship will always be non-reciprocal.
Likewise, these states lack the power to oppose intervention, and there-
fore worry about power politics. Finally, they oppose intervention on the
grounds of human rights violations when international consensus on
these violations is lacking.

Although there is no consensus on guidelines for unauthorised inter-
vention even among its proponents, it is worthwhile to consider whether
such guidelines would be political or legal in nature. Because political
guidelines would not provide a legal justification for intervention, many
feel that legal guidelines would be preferable. Others adopt the position
that codification should not formalise ‘‘an ‘emergency exit’ from the ex-
isting norms of international law’’.57

Adoption of legally binding criteria would likely take one of two
forms: amendment of the Charter, or adoption of an international
agreement. Both options would have to be ratified by the member states,
and both remain problematic and unlikely, at least at the present time.
The adoption of criteria for intervention might be a way to update the
Charter to reflect current political realities, but many states feel that to
amend the Charter would be to weaken it. Under these conditions, at-
tempts to do so risk exacerbating differences of opinion over intervention
and might ultimately do more harm than good. An alternative approach
is to regard the Charter as a ‘‘living document’’ (comparable, for exam-
ple, to the US Constitution).58 On this basis, it is argued, the document
drafted in the 1940s can be applied to the experiences of today in such a
way as to provide a framework for intervention. Additional legal mea-
sures on intervention would therefore not be needed.

The second option, the adoption of an international agreement, is also
difficult, but some argued that, as with the Statute of the International
Criminal Court, a lack of full consensus should not be an excuse for not
trying. Legally, however, such a document would be relevant only when
it is least needed – that is, when the Council is in agreement on its course
of action. When the Council is divided, article 103 of the UN Charter acts
to prohibit any separate document being used to circumvent the Security
Council and the United Nations as a whole.59 Operationally, then, it is
difficult to conceive how such a document might work unless it had uni-
versal legitimacy, especially if it was possible to invoke the right against a
non-signatory state.

An alternative approach, favoured by some members of the Group of
77 (G-77), would be to undertake an exercise similar to that of the 1970
Declaration on Friendly Relations (adopted by the General Assembly as
resolution 2625), which interpreted all the sub-paragraphs of article 2.60
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A non-binding resolution of the General Assembly on the magnitude
of events leading to intervention could establish norms for its use in the
absence of authorisation. In the event of a humanitarian crisis during
which the Security Council and/or General Assembly is deadlocked,
states acting without authorisation could, under such a declaration, use
force in accordance with norms of intervention laid down by the General
Assembly.61 Such a measure might be welcomed by those states that fear
erosion of article 2(4).62 However, this approach hardly seems practi-
cable in the absence of more widespread interest in pursuing it. Indeed,
most industrialised countries fear that such an exercise would boil down
to an attempt by such Non-Aligned Movement (NAM) leaders as Algeria,
Cuba, Egypt, India and Pakistan to produce a text precluding intervention
in almost all circumstances.63 They would not lightly engage again on this
turf.

Repositioning the debate

In his 20 September 1999 speech to the General Assembly, the Secretary-
General stressed that ‘‘it is important to define intervention as broadly as
possible, to include actions along a wide continuum from the most pacific
to the most coercive’’.64 This focus beyond the specific debate on NATO’s
alleged ‘‘humanitarian intervention’’ in Kosovo was emphasised in the
speech delivered at the IPA seminar on 20 November 2000, when he
suggested that the term ‘‘humanitarian’’ be dropped or confined to non-
forcible actions:

[T]he humanitarians among us are those whose work involves saving lives that
are in imminent danger, and relieving suffering that is already acute. They are
people who bring food to those threatened with starvation, or medical help to the
injured, or shelter to those who have lost their homes, or comfort to those who
have lost their loved ones.65

Humanitarian ‘‘action’’ is, therefore, not synonymous with military in-
tervention; on the contrary, such military operations, even if undertaken
for humanitarian motives, are not humanitarian in nature. Any blurring
of this line risks the possibility that governments will view acceptance of
humanitarian aid as ‘‘the thin edge of the wedge’’. Instead of seeing aid
as the first step towards forceible intervention, states should be eager to
allow humanitarian aid because doing so may remove the need for mili-
tary intervention.

This is more than wordplay. In particular, shifting the debate away
from a simple question of the legality of humanitarian intervention,
stricto sensu, serves two distinct policy goals. First, the legal debate is
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sterile. It is unlikely that a clear and workable set of criteria could be
adopted on a right of humanitarian intervention. Any criteria general
enough to achieve agreement would be unlikely to satisfy any actual ex-
amples of allegedly humanitarian intervention. Indeed, it seems clear
from the statements of NATO leaders during and after the Kosovo cam-
paign that they would not want the air strikes to be regarded as a model
for dealing with future humanitarian crises.66 The alternative – a select
group of states (such as Western liberal democracies) agreeing on criteria
amongst themselves – would be seen as a vote of no confidence in the
United Nations, after the decade in which, despite some obvious failures,
it achieved more than in the previous half-century.

More importantly, however, the Secretary-General’s position high-
lights the true problem at the heart of this ongoing debate. The problem
is not that states are champing at the bit to intervene in support of human
rights around the globe, prevented only by an intransigent Security
Council and the absence of clear criteria to intervene without its author-
ity. Rather, the problem is the absence of the will to act at all.67 In such
circumstances, the primary goal must be to encourage states to see mas-
sive and systematic human rights violations in other countries as their
concern too – as part of their ‘‘national interest’’ – and to act, and act
early, to prevent them, stop them or seek justice for them.

Conclusion

When the 19 members of NATO supported the intervention in Kosovo,
each had its own public rationale for doing so: humanitarianism, regional
security or upholding the principles of Security Council resolution 1199.
There was no consensus on the theory, and only barely on the practice.
Outside of NATO, there was agreement on neither theory nor practice.
Indeed, most states continue to have deep reservations about intervention
– particularly if it might legitimate circumvention of the Security Coun-
cil’s primary responsibility for international peace and security.

Nevertheless, circumstances will inevitably arise in which the Council
is unwilling or unable to act, but where realities on the ground warrant
the use of force. What, then, is the appropriate response for the United
Nations?

This chapter has argued that the central problems in the respective
debates over prevention and intervention are an underemphasis on
action in the former, and an overemphasis on theory in the latter. Rather
than contribute yet more ink to the debate on codification of interven-
tion, the position adopted here is that incidents of humanitarian inter-
vention, which will remain rare, exceptional and controversial, should be
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seen primarily as failures. Such interventions are failures both of the in-
ternational security architecture (whether due to a capricious veto or
not) and of the embryonic mechanisms within the United Nations and
other bodies aimed at preventing the outbreak of conflict. Any interven-
tion that takes place outside that architecture should therefore strive to
obtain eventual legitimacy within it – as NATO did with its recourse to
the G-8 and the adoption of Security Council resolution 1244 (1999), and
as ECOWAS did following its interventions in Liberia and Sierra Leone
earlier in the decade.

At the same time, all such actions should provide an impetus to de-
velop and implement prevention mechanisms within the United Nations.
In particular, greater resources should be devoted to a strategic analysis
secretariat along the lines recommended in the Brahimi Report. And, if
infringements of sovereignty are raised as barriers to such developments,
it should be pointed out that the alternative is the increased probability
of far more severe infringements in the form of intervention.

The distinction between humanitarian assistance and military inter-
vention made by the Secretary-General in November 2000 remains valid,
and perhaps necessary to protect the provision of aid and those who
supply it. Yet the principles of sovereignty and human rights, humani-
tarianism and military force must be wedded in such a way as to do the
most good for those most in need. Ultimately, the best solution to the
tension between sovereignty and humanitarian principles lies in agreeing
not on when to undertake humanitarian intervention but on how better
to prevent the humanitarian crises that lead some to think such action is
necessary.

This is, of course, an imperfect answer to the problem of humanitarian
intervention. But the United Nations is an imperfect (and cash-poor)
body, charged with keeping the peace in an imperfect world.

Acknowledgements

We are grateful to Jake Sherman of the International Peace Academy for
his insights on humanitarian action.

Notes

1. See United Nations, Press Release (New York: United Nations, SG/SM/7136, 20 Sep-
tember 1999). This and other speeches on intervention have been collected in Kofi A.
Annan, The Question of Intervention: Statements by the Secretary-General (New York:
United Nations Department of Public Information, 1999). Lakshman Kadirgamar,

74 SIMON CHESTERMAN AND DAVID M. MALONE



Minister of Foreign Affairs and Chairman of the Delegation of Sri Lanka, presented
one of the most critical statements to the Secretary-General’s proposal to the General
Assembly. See also David M. Malone, ‘‘The Security Council in the 1990s: Inconsistent,
Improvisational, Indispensable?’’ in Ramesh Thakur and Edward Newman (eds), New

Millennium, New Perspectives (Tokyo: United Nations University Press, 2000), pp. 21–45.
2. At the UN Millennium Summit in September 2000, the Government of Canada

launched a major study on this subject entitled ‘‘The International Commission on In-
tervention and State Sovereignty’’ (ICISS). The Commission was chaired by Gareth
Evans, President of the International Crisis Group, and Mohamed Sahnoun, Special
Envoy of the Secretary-General in Africa. Ramesh Thakur, one of the co-editors of this
volume, was a member of ICISS. Its conclusions can be found in The Responsibility to

Protect: Report of the International Commission on Intervention and State Sovereignty

(Ottawa: International Development Research Centre, 2001). See also Independent
International Commission on Kosovo, ‘‘The Kosovo Report’’ (2000).

3. On this complex issue, see Simon Chesterman, Just War or Just Peace? Humanitarian

Intervention and International Law (Oxford: Oxford University Press, 2001); Karma
Nabulsi, Traditions of War: Occupation, Resistance and the Law (Oxford: Oxford Uni-
versity Press, 1999); and Nicholas J. Wheeler, Saving Strangers: Humanitarian Inter-

vention in International Society (Oxford: Oxford University Press, 2000). See also the
online project by the International Committee of the Red Cross (ICRC) available at
www.onwar.org.

4. Kofi A. Annan, ‘‘Opening Remarks’’, International Peace Academy, Humanitarian
Action Symposium, New York, 20 November 2000, available at www.ipacademy.org.

5. UN Charter, Preamble. Article 1 of the UN Charter states in part and at its outset that
the purposes of the United Nations are: ‘‘To maintain international peace and security,
and to that end: to take effective collective measures for the prevention and removal of
threats to the peace, and for the suppression of acts of aggression or other breaches of
the peace, and to bring about by peaceful means, and in conformity with the principles
of justice and international law, adjustment or settlement of international disputes or
situations which might lead to a breach of the peace.’’

6. See General Assembly Resolution 377(v) (3 November 1950).
7. See, for a more in–depth discussion of the role of the Security Council in the post–Cold

War era, David M. Malone, ‘‘The Security Council in the post–Cold War Era’’, in
Muthiah Alagappa and Takashi Inoguchi (eds), International Security Management and

the United Nations (Tokyo: United Nations University Press, 1999), pp. 394–408.
8. An International Peace Academy volume discusses the United Nations’ role in conflict

prevention: Fen Hampson and David M. Malone (eds), From Reaction to Conflict Pre-

vention: Opportunities for the UN System (Boulder, CO: Lynne Rienner, 2002).
9. Lilly R. Sucharipa-Behrman and Thomas M. Franck, ‘‘Preventive Measures,’’ New York

University Journal of International Law and Politics, vol. 30, 1998, at p. 485.
10. The First United Nations Emergency Force (UNEF I) was authorised by the General

Assembly – since the Council was paralysed on the issue – and was deployed in No-
vember 1956 ‘‘to secure and supervise the cessation of hostilities, including the with-
drawal of the armed forces of France, Israel and the United Kingdom from Egyptian
territory and, after the withdrawal, to serve as a buffer between the Egyptian and Israeli
forces.’’ See www.un.org/Depts/dpko/dpko/co_mission/unefi.htm, and Brian Urquhart,
Ralph Bunche: An American Life (New York: W. W. Norton, 1993).

11. Note, however, that so-called ‘‘civil wars’’ are frequently fuelled by neighbours, and can
spill over (as in the Great Lakes region since 1997, and in Liberia/Sierra Leone/Guinea
in 1999–2001). They can also ‘‘spill in’’, as demonstrated by extensive external involve-
ment in the Democratic Republic of the Congo’s civil war in the early 2000s.

THE PREVENTION–INTERVENTION DICHOTOMY 75



12. Nabil Elaraby interview with David M. Malone, New York, January 1996.
13. See, for example, Paul Collier and Anke Hoeffler, ‘‘Greed and Grievance in Civil War’’,

World Bank Working Paper No. 2355 (May 2000); Paul Collier, ‘‘Economic Causes of
Civil Conflict and Their Implications for Policy’’, in Chester A. Crocker, Fen Osler
Hampson and Pamela Aall (eds), Turbulent Peace: The Challenges of Managing Inter-

national Conflict (Washington DC: United States Institute of Peace Press, 2001),
pp. 143–162; Mats Berdal and David M. Malone (eds), Greed and Grievance: Economic

Agendas in Civil Wars, A Project of the International Peace Academy (Boulder, CO:
Lynne Rienner, 2000); and E. Wayne Nafziger, Frances Stewart and Raimo Väyrynen
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37. See Nafziger, Stewart and Väyrynen (eds), War, Hunger, and Displacement: The Origins

of Humanitarian Emergencies.
38. For instance, several experts have argued that the programmes of some international

institutions (and in particular the international financial institutions) may have indirectly
contributed to the exacerbation of horizontal inequality, and hence to the probability of

THE PREVENTION–INTERVENTION DICHOTOMY 77



violence. See in particular Susan L. Woodward, Balkan Tragedy: Chaos and Dissolution

after the Cold War (Washington DC: Brookings Institution Press, 1995).
39. See, for a recent attempt to revive discussion on more coercive preventive instruments,

Bruce W. Jentleson, ‘‘Coercive Prevention: Normative, Political and Policy Dilemmas’’,
Peaceworks 35 (Washington DC: United States Institute of Peace, October 2000).

40. For a sophisticated discussion of various sanctions regimes recently mandated by the
UN Security Council, see David Cortright and George Lopez, The Sanctions Decade:

Assessing UN Sanctions in the 1990s (Boulder, CO: Lynne Rienner, 2000). The authors
found a number of these sanctions regimes to have been effective, at least initially, but
argue that sanctions are most useful when seen as an instrument to induce bargaining
and compromise. Cortright and Lopez argue that, without diplomatic give and take,
sanctions are unlikely to achieve their stated objectives.

41. See Ramesh Thakur, ‘‘Sanctions: A Triumph of Hope Eternal over Experience Un-
limited’’, Global Dialogue, vol. 2, no. 3, Summer 2000, pp. 129–141.

42. See Adiodun Williams, Preventing War: The United Nations and Macedonia (Lanham,
MD: Rowman & Littlefield, 2000).

43. See the chapter by Michael Lund in Hampson and Malone (eds), From Reaction to
Conflict Prevention.

44. See www.preventconflict.org. Part of the site is password protected for UN access only,
but the site contains a host of other research ready to download by the regular user.

45. See, for evidence of the adage that ‘‘an ounce of prevention is worth a pound of cure’’,
Michael E. Brown and Richard N. Rosecrance, The Costs of Conflict: Prevention and

Cure in the Global Arena (Lanham, MD: Rowman & Littlefield, 1999).
46. See Shepard Forman and Stewart Patrick (eds), Good Intentions: Pledges of Aid for

Postconflict Recovery (Boulder, CO: Lynne Rienner, 2000). See also Simon Chesterman
(ed.), Civilians in War, A Project of the International Peace Academy (Boulder, CO:
Lynne Rienner, 2001).

47. Robin Cook, ‘‘Guiding Humanitarian Intervention’’ (American Bar Association Lunch,
London, 19 July 2000), available at www.fco.gov.uk.

48. Chesterman, Just War or Just Peace?; Wheeler, Saving Strangers.
49. See above note 3 and accompanying text.
50. Jozias van Aartsen, ‘‘Opening Remarks’’ (International Peace Academy, Humanitarian

Action Symposium, New York, 20 November 2000), available at www.ipacademy.org.
51. See, generally, Chesterman, Just War or Just Peace?; Wheeler, Saving Strangers; Sean

D. Murphy, Humanitarian Intervention: The United Nations in an Evolving World Order

(Philadelphia, PA: University of Pennsylvania Press, 1996); Fernando R. Tesón, Hu-
manitarian Intervention: An Inquiry into Law and Morality (Dobbs Ferry, NY: Trans-
national Publishers, 1997).

52. See Report of the Independent Inquiry into the Actions of the United Nations during the

1994 Genocide in Rwanda (New York: United Nations, S/1999/1257, 16 December
1999); Philip Gourevitch, We Wish to Inform That Tomorrow We Will Be Killed with

Our Families (London: Picador, 1999); Gérard Prunier, The Rwanda Crisis: History of a

Genocide (New York: Columbia University Press, 1997).
53. See, for example, Chesterman, Just War or Just Peace?, pp. 226–232; Wheeler, Saving

Strangers, pp. 33–51 and sources there cited.
54. See further, Jake Sherman, ‘‘Humanitarian Action’’ (New York, 2000).
55. Van Aartsen, ‘‘Opening Remarks’’.
56. See, for example, Independent International Commission on Kosovo, ‘‘The Kosovo

Report’’, which concluded that the intervention was ‘‘illegal but legitimate’’. Compare
Foreign Affairs Committee, ‘‘Fourth Report: Kosovo, HC 28–I’’ (2000), para. 138: ‘‘we
conclude that NATO’s military action, if of dubious legality in the current state of inter-
national law, was justified on moral grounds.’’

78 SIMON CHESTERMAN AND DAVID M. MALONE



57. See Sherman, ‘‘Humanitarian Action’’.
58. Tom Franck has recently developed the idea of the Charter as a ‘‘living tree’’.
59. Article 103 of the UN Charter reads: ‘‘In the event of a conflict between the obligations

of the Members of the United Nations under the present Charter and their obligations
under any other international agreement, their obligations under the present Charter
shall prevail.’’

60. See Chesterman, Just War or Just Peace?, p. 51.
61. For a discussion of the Uniting for Peace procedure, see ibid., pp. 118–119.
62. Ironically, the Organization of American States, through implementation of its Santiago

Declaration of 1991, has been in the vanguard of international action to protect and
promote democracy (going to the heart of what sovereignty represents). The Organiza-
tion of African Unity also, in 1999, decided to exclude from its work all governments
that had come to power undemocratically. It is essentially most Asian and Middle
Eastern countries (and Cuba) that are the ‘‘outliers’’ on this question, but their position
dominates that of the NAM (and the G-77 where applicable).

63. An interesting phenomenon at the United Nations has been the ability of a few key
developing countries with large numbers of skilled negotiators on the ground in New
York and Geneva to dominate the G-77 and the Non-Aligned Movement in a UN con-
text. Privately, many African countries disagree with G-77 and NAM positions as
defined by these ‘‘lead’’ countries, but they have been unable to develop strategies to
promote their own views within these developing country forums. Ultimately, their fear
of domination by industrialised countries is even greater than their resentment over
positions forced on them within the G-77 and NAM, yielding ‘‘NAM solidarity’’ of a
geopolitically meaningless variety.

64. See above note. 1.
65. Annan, ‘‘Opening Remarks’’.
66. US Secretary of State Madeleine Albright, for example, stressed in a press conference

after the air campaign that Kosovo was ‘‘a unique situation sui generis in the region of
the Balkans’’, concluding that it is important ‘‘not to overdraw the various lessons that
come out of it’’ (Press Conference with Russian Foreign Minister Igor Ivanov, Singa-
pore, 26 July 1999) available at secretary.state.gov/www/statements/1999/990726b.html.

67. See, further, Edward C. Luck, ‘‘The Enforcement of Humanitarian Norms and the
Politics of Ambivalence’’, in Chesterman (ed.), Civilians in War, pp. 197–218.

THE PREVENTION–INTERVENTION DICHOTOMY 79





Part 2

Challenges for the military
in disrupted states





4

Managing future chaos:
The United States Marine Corps
in the twenty-first century

Thomas E. Seal

The phenomenon of ‘‘disrupted states’’ is not new. Whether caused by
war, plague, social upheavals, economic disruptions or other factors, the
collapse of order in states under extreme stress has long plagued powers
great and small. Variously described in terms of ‘‘small wars’’, ‘‘complex
contingencies’’ or ‘‘military operations other than war’’, the breakdown
of order in one political entity can easily infect the entire political system.
During the Cold War the realities of bipolarity imposed a certain disci-
pline on the international system, with the superpowers propping up any
number of barely viable regimes in the name of order or political advan-
tage. With the passing of that historical anomaly and the concomitant rise
in the number of weak and seriously flawed national entities, managing
the chaos such states generate is back on the agenda.

Managing such chaos is not strictly an American or a West European
problem, nor does it necessarily require a military response. When a
military response is required, however, the United States Marine Corps
(USMC) is very likely to be in the forefront. Using the Marine Corps as
a model, this chapter will explore the increasing importance of civil–
military cooperation in responding to the challenges of disrupted states.
In doing so, it will outline a vision of the future operating environment,
provide insight into the Marine Corps world view, discuss the role and
limitations of innovation, and suggest future cooperative endeavours in
building civil–military ‘‘forces’’ to meet tomorrow’s challenges.

Before proceeding further, it may be helpful to establish why the Ma-
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rine Corps is being offered as a model for the military side of the civil–
military equation. There are several reasons. First, the Marines have a
long history of responding to and managing chaos. Interventions in China
in 1900 and in the years bracketing the Second World War, in the Carib-
bean in the 1920s and 1930s, and more recently in northern Iraq, Somalia
and Rwanda are a few examples. Second, Marines have led the way in
thinking about such contingencies. The USMC Small Wars Manual, first
published in 1940, distills the lessons learned in many years of limited
combat and ‘‘nation-building’’ and still serves as a prototype document
for the use of military forces in handling disrupted states. A third case for
using the Marines as a model is the Corps’ innovative approach to build-
ing and employing forces of special relevance. Marine operating forces
are organised into extremely flexible and versatile Marine Air–Ground
Task Forces, or MAGTFs. Forward deployed across the globe, MAGTFs
provide the land component of naval expeditionary forces which are or-
ganised, trained and equipped to respond at short notice to a wide variety
of missions, from combat operations to humanitarian assistance and di-
saster relief. It is this combination of forward presence, multiple capabili-
ties and quick response that, when combined with a historical and cul-
tural affinity for dealing with disrupted states, makes the Marines ideally
suited for operations in the turbulent world of the twenty-first century.

Defining the future: Constants and trends

Given that the future is unknowable, agreement about it should be held in great
disregard, especially because such agreement is often the result of the over-
whelming needs and inhibitions of the present.1

None but the boldest futurist would categorically declare a specific vision
of the future, but there is a very human tendency to fall in line with the
conventional wisdom. Nowhere is this more evident than in military
writing about the future operating environment. With that acknowledge-
ment, and with Helprin’s sage admonition clearly in mind, I begin my
attempt to ‘‘see’’ what the future operating environment may entail. I will
do this by looking at perceived constants in the evolution of human be-
ings, of states and of the United States, and at trends that may serve as
guideposts to future development.

The first and most important factor in determining our direction is
simply stated as human nature. Based on their life-long study of history,
Will and Ariel Durant have concluded that, throughout their long and
bloody past, humans have been driven in large part by their very human
characteristics of ‘‘acquisitiveness, pugnacity, and pride’’. It comes as no
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surprise that the institutions humans have devised to govern their actions
reflect those primal urges.2 There are of course other drivers that may be
considered more noble or uplifting but, to this stage of our development,
these three factors are most important.

Closely related to the nature of humans is the nature of states. The
Durants were not the first to link the institutional nature of states, em-
pires, tribes or other governing bodies to that of the people who popu-
lated them. Thucydides noted some 2,500 years ago that states went to
war over matters of honour, fear and interest. More recently, David
Fromkin noted a recurring pattern of politics from ancient Sumer,
through the Greek city states of antiquity, to modern Europe that reflects
an ongoing struggle for security, wealth and power.3 Despite conflicting
trends towards irredentism, transnational challenges and more altruistic
motives for intervention (at least in rhetoric), this human dimension of
international politics must still be considered generally true.

Military interventions since Vietnam have been limited in both aims
and means, short in duration and mercifully cheap in blood and treasure,
at least for the United States and its allies. Most notably, the recent con-
flict in Kosovo has blurred Western understanding of the nature of war.
The emerging popular notion of ‘‘immaculate coercion’’, of gaining na-
tional ends through the cost-free application of high-technology, long-
range, highly lethal precision weapons, is seductive. It is also at odds with
reality. War is destructive and cruel and remains a risky venture for all
parties. Although the West’s technological lead gives it a tremendous
advantage against small, poor states, the Somalia experience suggests
that that advantage is not always what it seems. And it is still too early to
assess fully the unintended political, military, economic, social and envi-
ronmental consequences of the Kosovo intervention.

Three other constants serve as points from which to anticipate the
United States’ future direction. One is geography. The United States is
essentially an island nation, with long coastlines serving as gateways to
the Atlantic and Pacific Oceans and beyond. Open spaces, abundant
natural resources and long undefended borders to the north and south
also shape the US experience and national character. At the risk of
oversimplification, the US national character is one of a dynamic, open
society firmly grounded in the nature of its democratic institutions. A
third important constant is that the United States is a status quo power.
Never a pacific nation when vital interests are at stake, major shifts in
world power arrangements or other perceived threats to stability will not
likely escape its attention or fail to elicit a national response.

All these factors have a tremendous influence on the direction the
United States will take in the future. As a leading member in a broad
array of international political, economic and military arrangements,
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these characteristics will have a tremendous impact on the rest of the
world – just as the same factors in other nations will impact on the United
States and its allies.

Of the many trends shaping the future world, the amalgamation of
forces rolled up into the idea of globalisation is undoubtedly the most
significant. Often discussed in terms of economic interdependence and
free trade, the phenomenon is actually much broader. In a recent book
on the subject, Thomas Friedman describes globalisation in the context of
six key areas: politics, culture, national security, financial markets, tech-
nology and the environment. He writes of the future impact of emerging
‘‘super states’’, ‘‘super [financial] markets’’ and ‘‘super individuals’’ such
as international terrorists who will increasingly shape the future land-
scape.4 These views are in line with Marine Corps thinking as the United
States looks to shape its forces for maximum relevance to the emerging
world.

Migration and urbanisation are closely related trends that began long
ago and continue to grow in intensity. Whether for opportunity, for safety
or to escape the ravages of widespread environmental degradation, the
mass migration of peoples to cities is expected to continue into the future.
Nowhere will this be more dramatic than in the littorals. Defined by the
US Navy as those coastal regions within striking power of naval forces,
the littorals will increasingly draw people, commerce and national-level
organisations to those regions.5 By 2010, 70 per cent of the world’s pop-
ulation will live in urban areas, the majority of these in the littorals. By
2020, 80 per cent of the world’s megacities, those with populations over
10 million, will lie in the littorals. This concentration will have a profound
effect on the landscape and on national, regional and global economies. It
will also stress the ability of emerging states to govern and provide basic
services for their populations.6 Complicating this trend is the continuing
shift in population balance. In 1950, the Western industrialised democ-
racies held one-fifth of the world’s population. Today that percentage is
less than one-tenth. What this may mean in terms of international rela-
tions is unclear, but it may prove to be the greatest dilemma of the new
century.7

As the world changes, the nature of military operations will change as
well. Given advances in communications, mobility, organisation and
training, military forces are rapidly expanding the space that they can in-
fluence or control. Ironically, as the geographical reach of modern forces
expands, the timeline for making critical decisions is contracting. Thus,
lower-level commanders of widely dispersed and rapidly manoeuvring
forces will have a greater need and authority to make important decisions
on a decentralised basis. Although a plus for force commanders, this de-
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centralisation of decision-making will make coordination more difficult
than ever before.

This difficulty will manifest itself in two areas. The first is strictly mili-
tary. As the gulf between US and allied forces expands with the growing
disparities in technology investments and related force enhancements,
US forces may be faced with a difficult political and military decision. Do
they operate at maximum efficiency by themselves, or suboptimally with
allies? Conversely, do US allies struggle to close the gap with the United
States, seek alternative capabilities or drop out of the game completely?
The second area is even more problematic. If coordination with other
militaries is difficult, how can the US military coordinate with other non-
military organisations in the area to preclude tragic consequences of
miscommunication or to maximise effectiveness of coordinated military
and non-military operations? This problem will be particularly acute for
non-US governmental organisations, especially international organisa-
tions (IOs), non-governmental organisations (NGOs) and private volun-
tary organisations (PVOs). Without an organisation, a culture or a clear
vision of mutual benefit from coordinated operations, the gulf between
the US military and these organisations will be increasingly difficult to
bridge.

Central to all of these trends is the growing realisation that existing
organisational and bureaucratic structures are not always conducive to
meeting the challenges of today, let alone those of tomorrow. The future
will be a time of changing lanes, of breaking free of the constraints im-
posed by bureaucratic stove piping and jealously guarded prerogatives.
Western military services are moving in this direction with varying de-
grees of national success. And peacetime military cooperation between
nations is also expanding into coordinated concepts for future develop-
ment. But the most important changes will come in increased coordina-
tion between military forces and other agencies: national, state or pro-
vincial, and local governments; the business community; academia;
international organisations; and non-governmental organisations. Im-
proved lines of coordination will be most important in responding to
emerging challenges posed by humanitarian and disaster relief, asym-
metric attacks and terrorism.8

Marine Corps world view

If the Marine Corps is to be a model of future intervention in disrupted
states, it is worthwhile to explore just what makes the Marines tick.
Marine Corps attitudes, methods, capabilities and even its equipment are
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largely determined by a rather unique view of the world. This view col-
ours its perception of the world and, to a large degree, the world’s per-
ception of it. Undeniably steeped in the American tradition, the Marine
Corps is further shaped by a number of characteristics that make it
uniquely suited for service in complex contingencies in disrupted states.
First are its naval character and expeditionary ethos. From the beginning
Marines have been forward deployed on US Navy ships across the globe.
Operating from a sea base, naval forces are well suited to operations in
austere environments where ‘‘host nation’’ support is either unavailable
or politically problematic. Through their very presence naval forces have
been first to respond to overseas challenges, whether threats to US in-
terests or opportunities to assist in humanitarian efforts. The critical im-
portance of this capability is illustrated by the growing momentum of
other US services and allied armed forces either to reshape their forces
or to develop new ones to gain their own expeditionary capabilities. Such
a transition requires fundamental changes in organisation, training and
even equipment. Most difficult, however, will be a change in service cul-
tures that for generations have focused on preparing for the cataclysmic
conflict that characterised Cold War defence planning.

Second, the Marine Corps is a capability-based and task-organised
force with a broad range of missions. Alone among US military services,
the Marine Corps and the amphibious forces of the US Navy were not
specifically designed to meet the Soviet challenge. Rather, they were
organised, trained and equipped to respond to crises ranging from major
theatre war to humanitarian assistance operations. Additionally, the
Marine Corps is a general-purpose force in which every Marine is trained
to function in a variety of roles. Although each Marine has a specific
military occupational specialty, all are capable of performing multiple
functions within existing organisational, training and equipment parame-
ters. This fact, coupled with its flexible organisation, makes the Marine
Corps perfectly suited for deployment on Navy shipping as ‘‘first res-
ponders’’ capable of dealing effectively with multiple challenges. For ex-
ample, during the Persian Gulf crisis of 1990–1991, the same Marine and
Navy force evacuated a beleaguered US Embassy in Somalia, fought a
major campaign in Kuwait, and executed a major humanitarian relief
operation in Bangladesh on their way home.

Finally, the Marine Corps has a proven track record of innovation that
reflects its emphasis on human factors over technology. Though they
make no claims of clairvoyance, Marines have pioneered a number of
important capabilities, several of which are central to dealing with the
problems of disrupted states. Some of the more important innovations,
such as civil–military operations outlined in the Small Wars Manual, and
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its organisation into MAGTFs, have already been mentioned. These in-
novations and others will now be addressed in some detail.

The Small Wars Manual marked a significant departure in military lit-
erature. Published in 1940, after the outbreak of war in Europe, the
manual looked beyond the thinking of massed armies into a different and
still very relevant form of conflict. In the manual, small wars were de-
fined as:

operations undertaken under executive authority, wherein military force is com-
bined with diplomatic pressure in the internal or external affairs of another state
whose government is unable, inadequate, or unsatisfactory for the preservation of
life and of such interests as are determined by the foreign policy of our nation.9

Such wars are often ‘‘conceived in uncertainty’’ and conducted with
‘‘precarious responsibility and doubtful authority, under indeterminate
orders lacking specific instructions’’.10 Recognising that the source of
trouble is often economic, social or political, the manual drives home the
message that traditional military response is not productive. Noting that
the initial problem is to restore peace, the manual specifies that peace
will be illusory unless the economic welfare of the people is adequately
addressed. Therefore, the role of the military was seen as creating the
social, political and economic conditions for peace and prosperity, not
merely searching out and destroying opposing military forces.11 Further-
more, a chapter on the ‘‘Military–Civil Relationship’’ outlines the im-
portance of military contacts with the national government (through US
Department of State representatives), opposing political factions, local
officials, law enforcement agencies, the judicial branch, religious factions
and the press.12 Reading this manual 60 years after its publication, it be-
comes apparent that, for all the many changes in the world since 1940,
the essential components of defining and dealing with disrupted states
are strikingly similar. Only the scale, potential lethality and entry of new
actors in the drama pose significant differences.

One of the most important Marine Corps innovations is the organisa-
tion of operating forces into Marine Air–Ground Task Forces. MAGTFs
come in different sizes and can be organised to accomplish specific tasks or
a variety of more general missions. Regardless of size or specific mission,
each MAGTF contains four elements: headquarters, ground combat, avi-
ation and logistics. Designed primarily for combat operations, MAGTFs
are extremely versatile and can respond to a full range of non-combat
operations as well, without reorganising, re-equipping or retraining.

The most visible MAGTF today is the Marine Expeditionary Unit
(Special Operations Capable) (MEU(SOC)). At any given time, three
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separate MEU(SOC)s are forward deployed on US Navy ships around
the globe. Each MEU(SOC) is a MAGTF composed of the four elements
mentioned above. Aside from their first-priority combat capabilities,
MEUs have often been employed in a variety of stability and humani-
tarian assistance operations. The availability of the forward-deployed
MEU, together with its offensive power, communications, transportation,
engineering, medical and logistics capabilities, makes it an important
asset in managing chaos in any disrupted state scenario. Add to this the
ability to operate from a sea base, and the communications, surgical,
supply and other support offered by the Navy, and the importance of this
asset is further enhanced.

For those familiar with the United States’ initial entry into Somalia,
recall that the first forces were those of a MEU(SOC). Following that
landing, larger forces were introduced as part of a Maritime Preposition-
ing Force (MPF). An MPF is a MAGTF that includes two components, a
maritime prepositioned ship (or ships) and a contingent of Marines and
sailors flown in to offload the ship and employ its supplies and equipment
to accomplish their assigned mission. The MPF is designed to support
brigade-sized or larger combat operations in a major contingency. Still, in
keeping with Marine Corps traditions and culture, it is readily capable of
much more, to include a variety of peace and relief operations. Because
the majority of its supplies and equipment are pre-loaded on ships, the
MPF has extremely robust transportation, medical, food, shelter, en-
gineering and water purification capabilities.

The ‘‘Three Block War’’ suggests a vision of future challenges that are
far different from those the United States has traditionally faced. In the
future, Marines may provide humanitarian assistance in the morning,
separate rival forces at noon and engage in open combat by day’s end, all
in the area of three contiguous city blocks. Through it all, Marines and
the sailors who support them will maintain some level of coordination
with the many agencies and organisations engaged in ongoing humani-
tarian operations. Given the expansion of urban areas in the littorals and
attendant stresses relative to shifting population, cultural and economic
centres, this scenario is increasingly one that the Marine Corps and other
responders will face.

An increasingly likely and troublesome ingredient in the three block
war scenario is the introduction of what are called weapons of mass de-
struction. Such nuclear, biological and chemical weapons, whether em-
ployed by states or by terrorist organisations, add a chilling dimension to
future operations of any sort. Prompted by the 1995 sarin gas attack in
Tokyo, Iraq’s development of biological weapons, and the weakening
controls on the former Soviet Union’s weapons stockpiles, the Marine
Corps activated the Chemical/Biological Incident Response Force
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(CBIRF) in 1996. This organisation is manned, trained and equipped to
respond to incidents involving chemical and biological weapons at home
and abroad. Combining active duty military with governmental and pri-
vate sector civilian advisers, CBIRF is designed to assist federal, state
and local agencies train for and respond to crises. A graphic example of
the ‘‘lane changes’’ discussed earlier, this military organisation is de-
signed not to take over in a crisis situation but rather to support local
jurisdictions in their efforts to manage the consequences of a chemical or
biological accident or incident.

Operational Maneuver From the Sea (OMFTS) is the Marine Corps’
overarching concept for future operations. The concept provides a blue-
print for the full range of future operations, from major theatre war to
humanitarian assistance and disaster relief. Although the most dramatic
changes in OMFTS are seen in its war-fighting capacity, the capability
enhancements attendant on the concept will have a significant impact on
the Marines’ ability to conduct humanitarian operations. Regardless of
the type of operation, OMFTS envisions Marine forces operating from a
sea base well off shore. Thus, regardless of the missions, Marines will be
able to influence action ashore without need of host nation support or
establishing a landward presence. Combat missions aside, the mobility
of the sea-based Marine forces will allow long-distance and sustained-
support operations in a variety of humanitarian missions. Whether pro-
viding security, delivering relief supplies, evacuating people threatened
by natural or human-generated disasters or providing services such as
medical support, potable water and rudimentary engineering work,
future naval forces will be major contributors to establishing order in
disrupted states. To be sure, these capabilities already exist, as evidenced
by numerous combat and relief missions over the past few years. Still, by
2010 the range and speed with which Marine units can move and com-
municate over distance will increase substantially. This will have impor-
tant implications for all other forces, agencies and organisations operat-
ing in the same area.

The concept for Other Expeditionary Operations (OEO) is the newest
in a long line of Marine Corps future concepts. OEO comprises the col-
lective, coordinated use of both traditional and non-traditional elements
of national power as a cohesive foreign policy tool. Built on a tradition of
non-traditional operations and an expeditionary ethos, OEO offers a
framework for the integration and coordination of all elements of national
power, with military forces often participating in a supporting role. Ele-
ments of power include combinations of military forces, other govern-
ment agencies, non-governmental organisations, business interests and
academia. Reflecting successes codified in the Small Wars Manual, the
CBIRF and decades of expeditionary operations, OEO paves the way for
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coordinating not only US but international responses to the problems
generated by disrupted states.13

Limitations on innovation

Although justifiably proud of their record of innovation, Marines recog-
nise that there are limits. One is to confuse vision, or even a healthy
imagination, with clairvoyance. Looking at the Marines’ greatest
achievement, the development of amphibious warfare, one can see both
vision and limitations. In the 1930s the Marines not only resuscitated the
concept of amphibious warfare discredited by the disastrous failure of
the Dardanelles campaign, but developed the amphibious capabilities
that led to victory in both the European and Pacific theatres in the Second
World War. It is important to note, however, that in the 1930s Marines
planned for the 1940s, not the 1960s. For all their vision in preparing for
the Second World War, it is doubtful if any foresaw nuclear weapons,
ballistic missiles and the space race. If one accepts that the rate of change
in the twenty-first century will be greater than that of the mid-twentieth,
the possibility of fixing on a specific distant vision is remote. And the
dangers of doing so will be significant. As every commander knows, there
is a very real danger in falling in love with one’s plan and sticking with it
even as changing conditions undermine its credibility. This is even truer
of visions of the future, which are often strikingly similar to the headlines
of the day. One thinks of the Maginot Line and the French vision of war.
The line was a wonderful concept reflecting the best military thought of
1916, a horribly dismal thought in itself. Unfortunately, it was totally
irrelevant long before the crucial test came in 1940.

A second limitation on innovation is that imposed by the success of
previous endeavours. The West won the Cold War, but that victory gives
rise to some hard questions. Does the United States rest on its laurels
and enjoy a peace dividend or maintain a high level of preparedness? If
it chooses the latter, does it invest in more of the same or attempt to
reach new levels of capability far beyond those of potential rivals? Which
choice is best? Which is good enough? Can it in fact choose, or will a
decision be thrust upon it by unanticipated events?

These questions are not easily answered. But the mere fact of raising
them may be more important than any specific answers – especially since
any ‘‘answers’’ would be highly problematic at best. For the vision of the
future is not a fixed point but a series of potential paths spiralling off in
multiple, unpredictable directions. The alternative futures approach gives
the best chance of ‘‘seeing’’ the future, but with two important caveats.
One is that the horse you initially pick will not win. The other is that if
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you miss the indications and warnings of change en route, you will be
doomed to failure.

To illustrate the point, one can postulate three distinct alternative
futures. One is a linear progression of today’s problems as a definition of
the future: more major theatre wars (Desert Storm) and more operations
other than war (Somalia). A second envisions a true revolution in mili-
tary affairs and the emergence of a peer competitor, a state that could
pose a credible threat to the United States. The third is a total break-
down of international order in which conflicts and wars become the order
of the day. Of course, the future could just as easily include bits and
pieces of all three, or something entirely new and unexpected.

Designing military forces based on such a wide-ranging and volatile
target is a real challenge. Military doctrine, organisation, training and
education will have to adapt to the full spread of possible missions and
tasks. And equipment design raises a whole new set of problems. It typi-
cally takes 10 years or more from idea to production of military hard-
ware. Since that hardware is so very expensive and lasts so long (30–
50 years for ships and aircraft), armed forces can be hard pressed to build
sufficient flexibility into their systems to ensure relevance across the
spectrum of future requirements. The trick is to build a force that can
handle the worst-case scenarios while remaining sufficiently flexible to
cover the smaller contingencies. That has been the Marine Corps’ forte
for many years, and is the philosophy that drives its future development.

These are just a few of the factors that the Marine Corps sees as im-
portant indicators of the future, indicators that will have an impact on
future operational capabilities. It is important to note that these same
factors, and the effect they have on Marine Corps force development, are
relevant to a wide array of organisations. Because of the large part the
Marine Corps plays in the international response to disrupted states, a
variety of IOs, NGOs and PVOs will be operating with Marine forces
well into the century. It is therefore imperative that all partners in future
operations understand the dynamics of change that will influence the in-
terrelationships of all.

Obstacles to civil–military cooperation

Designing military forces is only one aspect of the larger problem of
dealing with disrupted states. As the Marine Corps develops concepts to
shape its future, it is increasingly important to formalise contacts with an
ever-expanding range of agencies and organisations with which Marines
will certainly work in the years ahead. To do so, each potential partner will
have to move together to overcome some critical obstacles to cooperation.
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First is a plethora of actors. If too many cooks spoil the broth, then the
explosion in the number of governmental agencies, IOs, NGOs and PVOs
is surely a recipe for confusion – especially when many are fiercely inde-
pendent and in competition with each other for prestige and funds.

Second is mission clash. With so many players in a complex environ-
ment, the possibility of conflicting missions is real. A prime example is
the tension between the requirements for security and those for provid-
ing humanitarian assistance. Determining which takes precedence and at
what level of risk to whom (military or police forces, humanitarian relief
agencies, the local populace) is a thorny issue that can seriously jeop-
ardise the success of even the best-intentioned operation.

Third is communications. This issue takes several forms. The first, and
most obvious, is that of language and cultural barriers between the local
populace and the intervening forces, agencies and organisations. Only
slightly less troublesome are the language and cultural differences among
the interventionists themselves. Even within the same language group,
the vocabularies and approaches to problem-solving will vary widely be-
tween military, governmental, scientific and humanitarian agency repre-
sentatives. Second, in certain missions such as peacekeeping or conse-
quence management, security classification of military operations will
necessarily restrict the flow of information to those without clearances.
At the same time, it will be important for the military to receive infor-
mation from those organisations that it must exclude from a full and open
exchange of information. Although not necessarily a ‘‘show stopper’’, the
situation is understandably one that is antithetical to expanding trust,
confidence and camaraderie. Third, the incompatibility of communica-
tions hardware and procedures can get in the way of progress, as can the
access to radio bandwidth. This too is not a ‘‘show stopper’’, but advance
cooperative planning between all participants would clearly make for
smoother operations.

Fourth is institutional inertia. Institutions, regardless of mission, char-
ter or purpose, find it difficult to effect changes from within. Trying to
coordinate the efforts of dozens of independent and single-minded or-
ganisations may prove to be the most challenging aspect of any future
contingency.

Conclusion

If one were inclined toward pessimism, the challenges of the twenty-first
century would seem daunting indeed. But for all the potential problems
of disrupted states and the impediments to coordinating the efforts of the
international community to address them, there are many points of light.
One is that the need for closer cooperation is becoming ever more ap-
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parent. Another is that a number of trends are under way that point us in
the right direction. In the United States, the cause of inter-agency coop-
eration is being served by growing demands of humanitarian assistance/
disaster relief, consequence management, and homeland defence mis-
sions. In the international arena, several Western democracies are work-
ing seriously on expanding what can be called integrated operations.
Such operations go far beyond what we now know as joint (all national
services working together) and combined (different nations working to-
gether), with the goal of reducing barriers to efficient concerted action.

As it has throughout its history, the United States Marine Corps is
playing a leading role in preparing for the challenges of the future. So
long as the Navy–Marine Corps team continues to be the United States’
force of choice for initial response, the obvious advantages of – in fact,
the absolute requirement for – closer cooperation between all responders
will inexorably drive the Marine Corps toward closer civil–military rela-
tions in meeting the many challenges of future disrupted states.
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5

Complex emergencies and
military capabilities

Frederick M. Burkle, Jr

Where civil blood makes civil hands unclean – Romeo and Juliet

Complex emergencies today represent the ultimate pathway of state dis-
ruption. Zwi and Uglade argue that recent conflicts such as those in
northern Iraq, Somalia, Rwanda, Angola, the former Yugoslavia and the
province of Kosovo should be interpreted as complex political disasters
where ‘‘the capacity to sustain livelihood and life is threatened primarily
by political factors, and in particular, by high levels of violence’’.1 Al-
though each of the over 38 major conflicts that occurred in the decade
since the end of the Cold War is unique, all share similar characteristics:
� administrative, economic, political and social decay and collapse;
� high levels of violence;
� cultures, ethnic groups and religious groups at risk of extinction;
� catastrophic public health emergencies, in which over 70 per cent of
the victims are civilians, primarily children and adolescents;

� conflict is primarily internal, with major violations of the Geneva Con-
ventions and the Universal Declaration of Human Rights;

� increased competition for resources between groups in conflict;
� increased migration of refugees or internally displaced populations;
� such emergencies are long-lasting and widespread.

The ‘‘complexity’’ of these emergencies refers to the multifaceted re-
sponses initiated by the international community and further complicated
by the lack of protection normally afforded by international treaties,
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covenants and the United Nations Charter during conventional wars. It
tends to be the case in such situations that, once disasters catalyse a
complex emergency and expose major public health deficiencies, there is
a lack of proper resources to respond, a lack of a security capacity and a
lack of a management capacity – as a result of which politically favoured
populations do better, with ongoing negative consequences.

Health resources, both civilian (those provided by United Nations
agencies, the International Committee of the Red Cross (ICRC), the
International Federation of Red Cross and Red Crescent Societies, and
many non-governmental organisations) and military, have played a major
part in the emergency response, recovery and rehabilitation phases of
complex emergencies. In the process, health providers have made major
advances in assessment, management, education, training and research,2
and they remain among the few existing political consciences still avail-
able for vulnerable populations worldwide. To be both successful and
safe in complex emergencies, health providers need to expand their
knowledge base to include issues of integrated management, transporta-
tion, logistics, communication, negotiation and mediation, security and
international humanitarian law.

Complex emergencies will continue to threaten the health of nations.
In this chapter I describe the various contributing factors, deficiencies
and needs most likely to precipitate future complex emergencies and
outline the sorts of responses that will be needed to deal with them. This
chapter draws not only on research but also on analysis of the experience
of international and non-governmental organisations (NGOs) in dealing
with many of the complex emergencies of the 1990s.

Factors influencing future complex emergencies

Complex emergencies existed during the Cold War era but responses
were limited or non-existent, primarily because of vetoes on action in the
UN Security Council.3 They will probably continue as post–Cold War
phenomena through the early part of the next decade, predominantly in
Africa, Asia and South and Central America. As existing governments
collapse, militaries become increasingly supported by undisciplined para-
militaries, while insurgents and organised gangs and warlords gain power;
the collapse is usually preceded by worsening corruption, criminalisation
of government and suspension of the rule of law, such as in Russia and the
Congo. In disrupted states, hospitals and clinics are the first to be de-
stroyed and the last to be rehabilitated.4 Indigenous healthcare providers
become refugees early, and those who remain, as in Rwanda and Kosovo,
are often targeted or intimidated if they defend the rights of patients.
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Small-scale conflicts average 25–35 each year5 and will require cohe-
sive sociopolitical and economic efforts to prevent them from developing
into complex emergencies. By monitoring small-scale disasters we can
define the ‘‘public health’’ capacity and capability in many countries by
exposing the vulnerabilities and inequities that typically lead to conflict
situations. Major humanitarian emergencies caused by natural or tech-
nological disasters (35–60 per year and 15–25 per year, respectively)6
used to be considered conceptually separate from complex emergencies.
But in weakened and disrupted states a natural disaster such as flood,
famine or deforestation or a major episode of industrial poisoning can
expose the same vulnerabilities.

Political and legal factors

Political and legal factors play a significant role in the generation of
complex emergencies. An emerging view is that conflict related to ethnic
issues is catalysed in disrupted states by the need of ethnic groups to fall
back on what is considered safe and familiar.7 Territorial buffer zones
that once separated ethnic groups disappear, causing increased competi-
tion for resources and migration of large populations, either as refugees
who cross national boundaries or as internally displaced populations.
With the onset of complex emergencies, ethnic-based ‘‘ancient animos-
ities’’ have been savage.8 Of the more than 6,000 cultures that entered
the 1990s some have disappeared through natural assimilation alone.
State disruption, however, has placed many minority cultures at risk of
extinction. The rate of extinction is so alarming that, if it continues, fewer
than 600 cultures will remain by the year 2005.9 Also, the more removed
the culture is from the developed world, the less interest and protection it
generates.

Culturally defined customs, skills and arts passed along to succeeding
generations include the foundations of health and public health refine-
ments that allow a people to survive. When a culture is lost, so too is the
inextricably connected professional and institutional memory of public
health measures. Mitigation of public infrastructure and rehabilitation
projects alone are not enough. This raises the question of whether the
loss of a culture, as a consequence of a complex emergency, should be
addressed as a critical strategic, political and security issue.

Membership of the UN General Assembly broadly requires states to
adhere to the Universal Declaration of Human Rights. Once the declara-
tion is violated, several UN chapters allow the Security Council to bypass
the sovereignty of the state where rights are being violated, in favour of
non-permissive humanitarian intervention. Legally defining select com-
plex emergencies such as genocide requires, under international treaty, a
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sanctioned external force to enter the conflict and stop the slaughter.
Political failure to do so (as in Rwanda and Cambodia) has caused a
widening gap between claims of protection and actual outcome. Solutions
to the problems of disrupted states will require greater international po-
litical decisiveness to overcome legal constraints. A first step is to give
internally displaced populations the same legal protection as refugees.
Success will then be judged by a reduction in the exceedingly high mor-
tality rates of internally displaced people and their vulnerable populations
– for example, unaccompanied minors.

Socioeconomic factors

Population increases have always been a threat to social stability. It is not
the increase itself but the changing patterns of population that have the
greatest potential for contributing to conflict. Both have major health
implications. Urban slums currently contain over half the poor people in
the developing world, mostly women with children and inadequate sup-
port systems. The numbers of major cities with populations over 1 million
are increasing, without a comparable growth in public health infra-
structure such as sanitation, water supplies and clinic services. Migration
of populations for both environmental and economic reasons will domi-
nate the next decade, especially in Asia, where resources per head are
the least. Early in the 2010s, urban populations in the developing world
will exceed rural ones for the first time in history. The need for humani-
tarian assistance is already moving from rural to urban areas. However,
critical issues such as the defence of urban public health infrastructure,
sanitation and access to water are not being addressed in existing educa-
tion, training, and research and management forums.

Unfortunately, political and economic realities make some victims
more deserving than others, suggesting that some weakened or disrupted
states – those that are considered economically interdependent and geo-
politically critical by developed governments – will be favoured as recip-
ients for humanitarian assistance and disaster relief. The future requires
a transparent humanitarian architecture and a balance sheet of budgeted
priorities and coordination of donor agencies that is internationally
mandated and monitored. Health providers are uniquely qualified as
lobbyists and advocates to diminish international fears of governmental
self-interest, hypocrisy and racism in determining humanitarian priorities.

Environmental security factors

Major environmental and ecological abuses occur from deforestation, the
damming of waterways, human-generated flooding and loss of topsoil,
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pollution and the consequences of nuclear, biological and chemical
(NBC) hazards. Environmental security is aimed at preventing ‘‘serious
political and social instability stemming from human activities which
reduce the environment’s capacity to sustain life’’.10 The term encom-
passes many of the public health issues inherent in complex emergencies,
but on a larger scale and with both national and regional ramifications.
One can argue that there is a causal relation between the severe defor-
estation of the North Korean peninsula and environmental degradation,
food and fuel scarcity and smouldering conflict. Security, in general, is
being redefined. It is no longer solely thought of in terms of defence and
military resources. The past decade was one of multiple failures con-
fronting vulnerable civilian populations, forcing more attention to be
placed on human, food and environmental security and demanding that
governments take responsibility. Public identification of such factors will
demand that governments take action even though such action might
lead to military involvement.

Research issues

Initial responses in the field to complex emergencies were understand-
ably ad hoc. No foundation of applied health research exists for complex
emergencies as it does for natural and technological disasters or for con-
ventional cross-border wars. Major challenges were quickly identified in
organisational management, refugee care, triage of victims, water and
sanitation, nutrition, communicable diseases, and psychosocial, gender
and reproductive issues. Victims in developing countries have high mor-
tality and morbidity from violent trauma, epidemics, starvation and severe
psychosocial disabilities. These public health consequences of refugee
displacement and overcrowding affect all age groups, particularly infants
and children under 5.11 Similar consequences are evident in the devel-
oped countries of Iraq, Yugoslavia and Chechnya, where heightened
trauma and the complications of undernourishment, dehydration and
untreated chronic diseases in infants and elderly people often dominate
the clinical picture.12

The World Health Organization and the Macfarlane Burnet Centre for
Medical Research in Melbourne have begun to document studies that
will build the foundation of research.13 One effect is that reports which
first raised awareness of human rights and gender and reproductive
issues are being transformed into operational programmes. Human rights
abuses are now documented and a response coordinated, with early
psychosocial and legal counselling offered by advocacy organisations.
Gender-specific health programmes have benefited from early assess-
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ment tools and standardised management protocols.14 Health providers
must come to recognise that they often serve a wider humanitarian miti-
gation and prevention package that requires specialised education and
training to support protection, standardised documentation and account-
ability for abuses.

Lack of information-sharing among major players in complex emer-
gencies, and failed or incompatible communications systems, are impor-
tant paralysing factors. Information technologies in Bosnia required high
maintenance and overburdened staff resources but did not contribute to
the overall efficiency of field operations. There is promise in field-tested
satellite telecommunications and image-gathering, event-monitoring and
early warning database systems, and handheld computer links to orga-
nisational and research centres.15 A major challenge for information
technologies is not only to aid efficiency but to serve as a tool for foster-
ing collaboration between otherwise constrained vertical organisations.

Public health responses

Since the 1991 crisis in northern Iraq, all decision makers (civilian and
military) have been required to manage the ‘‘public health’’. Failure to
do so has been attributed partly to the inability of decision makers to
consult and use public health consultants and advisers.16 The events of
the 1990s show that public health no longer refers only to health and
medical care but also encompasses transportation, communication, the
judiciary, public safety and all those disruptions in complex emergencies
that must be corrected before a village, town, city or nation can function.
This will further encourage the crossing of professional boundaries re-
quired for integrated assessments and information-sharing and ensure
the place of health professionals in the planning process. In current
political–military implementation plans (for example, United States
Presidential Decision Directive 56), normalisation of health indicators is
considered the major measure of effectiveness, yet health professionals,
other than those used to serve the forces themselves, are rarely consid-
ered in planning.

Lack of education and female illiteracy have traditionally topped the
list of major factors contributing to overall child mortality and morbidity
in the developing world. In the 1990s, the moral integrity of governments
and the presence of public health infrastructure (both absent in complex
emergencies) replaced these traditional public health indicators. This is
especially true in some refugee camps, where no education occurs, girls
and women have no rights and receive less than their fair share of food
and commodities, and male children are recruited into the military. Ref-
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ugee camps are anomalies of society. Steps must be taken to prevent
their growth, except in support of emergency and short-term humanitar-
ian missions. The ability to prevent the establishment of long-term camps
will be a major measure of effectiveness.17

Communicable diseases thrive in the overcrowded environment of
camps, with unsanitary and disrupted infrastructures and promiscuous
defecation by children. Initially, health programmes in complex emer-
gencies did not deal with tuberculosis in refugee camps. However, the
prevalence in camps was found to be 4–6 per cent, often with resistant
forms far beyond the alert rates for conventional communities. Dengue
fever has emerged as a unique economic indicator of decaying urban in-
frastructure, prompting closer scrutiny by economists and public health
authorities alike.18 Fears of the transnational spread of communicable
diseases from camps and countries with poor public health are among the
leading concerns of the developed world. The public in the developed
world expects that relief programmes will not increase the risk to their
lifestyles, so donors will in future demand attention to the prevention,
containment and eradication of infectious agents.

The need for civil–military responses

Wanton violations of the Geneva Conventions have included unprece-
dented and widespread rape; massacres; sniper targeting of children,
adolescents and pregnant women; attacks on feeding centre hospitals;
diversion of food by warring factions; and attacks on relief workers (for
example, at least 40 Red Cross workers were killed in the second half of
the 1990s). Peacekeeping forces have also experienced casualty rates
statistically higher than if a decisive force had been used.19 These viola-
tions are too often relegated to minor news stories and have failed to
achieve the level of international concern and debate they deserve. The
success of humanitarian assistance will depend on the ability of inter-
national organisations to reinstate and enforce these basic protections.

Peacekeeping forces have been restricted by ambivalent mission state-
ments and weak rules of engagement, making them ineffective in past
complex emergencies – for example, the UN Protection Force (UN-
PROFOR) in former Yugoslavia. Under Chapter VII of the UN Charter,
peace enforcement operations, such as those in Haiti and Kosovo, sepa-
rate warring factions or quell a conflict before a peace agreement is in
place. The requirements for humanitarian assistance may be at their peak
during this phase. Future expectations are that the military and humani-
tarian relief organisations will plan and exercise together to ensure relief
and security to populations during times of active conflict and heightened
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risk.20 Chapter VII requires the coordination, monitoring and enforce-
ment of international humanitarian and human rights law, so health pro-
viders must understand that the role they play in documenting abuses
under the law requires a degree of civil–military collaboration without
compromise of agencies’ autonomy.

The future will probably provide more political clout to regional or-
ganisations, and regional peacekeeping battalions will develop under a
more robust UN Standby Arrangements programme. Unfortunately,
previous work to optimise civil–military coordination was compromised
in the initial intervention over Kosovo, which was run by NATO. NATO
political decisions had the secondary effect of bypassing the humanitarian
architecture already in place, specifically the UN Office for the Coordi-
nation of Humanitarian Affairs and the early implementation of the UN
High Commissioner for Refugees (UNHCR) as the lead agency for hu-
manitarian organisations.

Managing the consequences of nuclear, chemical and biological events,
whether accidental or caused by terrorists, is beyond the capabilities of
most countries. Coordination of the management of consequences re-
quires a joint process that marries governmental decision makers, tactical-
level scientists, trained relief workers and the military with self-sufficient
and tailored operational-level task forces. To date, only a few non-
governmental organisations have shown interest in integrated education
and training, and the international organisations’ capabilities are lacking,
especially in chemical and biological support.

A slow and somewhat unsure evolution of civil–military relations
occurred in the 1990s. There was an understanding that collaboration is
essential, but problematic, with both sides ambivalent about coordination
and information-sharing. Describing the evolution process is difficult in
itself, in that the events that drove the process were as complex as the
emergencies themselves. Michael Pugh suggests that a phase-related
process occurred, beginning in the early 1990s with what he refers to as
the classical humanitarianism phase.21 Here the disrupted states and the
complex emergencies that they produced were considered to be short-
lived events, the response to which was based primarily on humanitarian
need. This phase was dominated by humanitarian relief organisations,
and military involvement was considered competitive and obstructive to
the impartiality and neutrality sought by the relief agencies. Pugh’s second
phase, referred to as political humanitarianism, evolved from awareness
that assistance without a political solution achieves nothing. This mid-
1990s phase favoured assistance geared toward conflict resolution, peace
building and development, and policies that would achieve desirable po-
litical, social and economic outcomes. Increasingly, UN Security Council
resolutions favoured human rights over sovereignty as intervention cri-
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teria, but the UN member states became more and more concerned, rec-
ognising that these complex emergencies had become more dangerous,
longer lasting and more frequent.

In the late 1990s, Pugh suggests that a convergence of the first two
phases occurred with recognition that these complex emergencies were
indeed wars, although internal in nature, and required a military security
and protection tool. Characteristic of this military humanitarianism phase
is the assumption that nations have a duty to provide assistance to those
with the right to receive it. What began in the early 1990s as peace-
keeping operations, under Chapter VI of the UN Charter, were opera-
tional failures. Three years after UNPROFOR forces entered the former
Yugoslavia, 30 new UN resolutions moved the forces under Chapter VII
peace enforcement protection (non-UN and UN coalition military forces)
to quell further violence, to provide protection to the humanitarian relief
process and to prevent human rights abuses. Only when an accord or
agreement was signed would Chapter VI forces enter as peacekeepers.
As such, Chapter VII resolutions were mandated in UN Security Council
decisions for Haiti, Kosovo and East Timor. These decisions also de-
manded improved coordination between civilian and military organ-
isations, in security and information coordination but also in the delicate
transition from peace enforcement to peacekeeping. At the same time,
the UN reform movement developed a humanitarian coordination focus
under the Office for the Coordination of Humanitarian Affairs (OCHA),
which would supply a Humanitarian Coordinator in the field, represent-
ing the UN Secretary-General, and means to optimise civil–military co-
ordination at every level.

The first real test of coordination under Chapter VII forces with
OCHA, UNHCR and ICRC occurred in East Timor in September 1999.
The International Force for East Timor (INTERFET) forces (Australia,
the United Kingdom, France, New Zealand and the Philippines) prepared
for deployment in northern Australia, with the UN agencies and NGOs.
Initially the Humanitarian Coordinator set up a UN Civil–Military Co-
operation (CIMIC) team in Darwin to optimise close cooperation with
the military forces and, upon deployment to Dili, the coordination centre
in Darwin became a logistical support centre. OCHA coordination func-
tions occurred simultaneously in Geneva and in the Office of the UN
Resident Coordinator in Jakarta; a UN Humanitarian Operations Centre
(UNHOC) and eventually a UN CIMIC team operated in Dili, with the
aim of establishing a Joint Civil–Military Logistics Centre in-country.
The CIMIC team also developed a civil–military cooperation document
designed to defuse civil–military competition over resources and to co-
ordinate the use of military resources in direct support of humanitarian
assistance operations. In time, CIMIC had representation from civilians
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and military personnel from indigenous, UN and non-UN organisations.
At daily meetings, INTERFET-provided security updates, requests for
facility protection and security escorts for relief convoys were the focus
of discussions. The UN CIMIC staff pressed INTERFET not to replace
civilian resources but to complement them. It became clear that, under a
Chapter VII situation, a different order of priorities would need to be
established with both military and civilian planners. Under the old mili-
tary model, INTERFET also established its own Civil–Military Opera-
tions Centre (CMOC). This functioned as an information and logistics
centre for the UN agencies and NGOs but was felt to be less instrumental
and effective than the INTERFET CIMIC representation at the UN
CIMIC meetings.

As regards lessons learned, Elmquist, Chief of the Military and Civil
Defence Unit for OCHA, suggests that the ‘‘civil–military relationship
consists of three parts: 1) joint planning, 2) coordination of military
support to humanitarian operations performed by civilian agencies/
organizations, and 3) coordination . . . of humanitarian operations per-
formed by the military at their own initiative’’.22 If we embrace Pugh’s
concept of phase-related evolution in civil–military operations, Chapter
VII operations will remain dominant, forcing the international commu-
nity to refine the coordination process and to define the specific roles of
the coordination bodies. These must be adopted, by both civilians and
military, as inherent and instinctive to operational responsibilities and
not be left to ad hoc decisions of commanders in the field. In addition,
the traditional crisis action planning cycle inherent in most militaries
leaves little room for coordination of civilian organisations until the
execution phase of deployment. In the East Timor operation, the Task
Force Commander and OCHA’s Humanitarian Coordinator did not meet
to discuss their future cooperation prior to deployment from Darwin.
Civilian organisations need to be an integral part of the early planning
cycle along with development of integrated measures of effectiveness.
This concept, although offered as a solution and as a lesson learned, has
been resisted, primarily by the military, for too long. Similar entrench-
ment of territory denies planners reasonable options, not only for com-
plex emergencies but also for consequence management of NBC events
and other large-scale disasters, where the public demands responsible
civil–military coordination and cooperation.

Much of the success in East Timor has been attributed to the leader-
ship and experience of the OCHA Humanitarian Coordinator. This un-
derscores the need to ensure professionalism and operational respect in
the decision-making ranks, both civilian and military. As of this writing,
the Chapter VII force, led by the Australian Defence Force, has been
redeployed, shifting leadership to a multinational Chapter VI peace-
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keeping force led by the Philippines. A continuing dilemma is to deter-
mine when a definable end-state exists, what measures success, and who
decides.

Lastly, when the international relief community entered East Timor
they encountered endemic diseases such as dengue fever, malaria, Japa-
nese B encephalitis and skin disorders. Individual Australian Defence
Force units suffered compromise from both dengue and malaria out-
breaks. Preventive medical measures, whether civilian or military, are the
only way to control, prevent and mitigate such diseases. Poisonous
snakes, scorpions and plants are common dangers to which many relief
workers were unaccustomed. Non-medical factors in water, sanitation
and shelter contributed to the mortality of infants and children under the
age of 5 in West Timor refugee camps. Within East Timor, the majority
of internally displaced persons sought refuge with relatives, making it
difficult to determine the number of displaced persons in need.

Conclusion

The 1990s will be viewed as the decade of the emergence of complex
political disasters, but we are unlikely to see the end of them. Many
people argue that the role of the international community and the effec-
tiveness of humanitarian assistance have been seriously flawed. Even
though health programmes have matured greatly, with the professional-
isation of providers, codes of conduct,23 and research and field-based
education programmes, health providers have been frustrated at meeting
the challenge to save lives, only to find themselves sliding back into crisis
again. The lessons gained from experience in recent complex emergen-
cies will have ready application to future political trials and conflicts.
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Part 3

Ending violence





6

Violence, sovereignty and
conflict resolution

Raimo Väyrynen

The nature of contemporary conflict

Civil war has been a constant feature of international relations; it was not
invented in the 1990s. During some historical periods, the state has been
able to monopolise violence in society but, as a rule, the centralised con-
trol of violence has not been enduring. Domestic order has been broken
down by civil wars, revolts and famines and by other humanitarian dis-
asters. Alternatively, the coercive power has been centralised so strongly
in the hands of the autocratic state that people have had only very limited
opportunities to exercise their rights. Predatory rulers have never disap-
peared, and this very fact has also helped to catalyse popular responses.1

Only in the second half of the twentieth century did developed soci-
eties seem to move to a stable internal peace in which the risk of civil war
had all but disappeared. The exceptions are those countries, such as the
United Kingdom and Spain, where ethnic or religious tensions continue to
engender violence. However, compared with most civil wars, the number
of casualties in these conflicts has remained quite small and is now, more-
over, in decline. In developed countries, traffic accidents are the biggest
risk for most people.

Domestic terrorism does not usually serve any integral political func-
tion but, as Michel Wieviorka says, it ‘‘betrays the disintegration of some
collective action’’.2 In that sense, terrorism is a failed form of trans-
formative political action. Domestic terrorism purports to challenge,
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through assassinations and kidnappings, the state monopoly of violence,
but usually the result is the opposite – the surveillance and repression of
the opposition by the state is strengthened further. In reality, domestic
terrorism in industrialised countries is increasingly a reflection of inter-
national terrorism because the purely domestic sources of terrorist vio-
lence have been drying up. Terrorist acts may still be carried out by
secessionist groups, as Chechens have done in different parts of Russia,
but intrastate terrorism has lost its power and justification.

In contrast, international terrorism continues to be active and it has
become, moreover, increasingly professional and technically savvy. Such
terrorism grows, in part, out of the economic and political dislocations in
the world’s peripheral areas where there are pools of unemployed young
men waiting for recruitment. Their employers, however, tend to be edu-
cated and experienced men who run the terrorist networks like a trans-
national corporation, which has its own sources of income, employees,
training facilities and insurance systems for the families. The difference is
in the goals: terrorist organisations aim to spread uncertainty and fear,
using them to pursue a variety of political goals (although some groups
are in the terrorism business mostly for money).

Some terrorist organisations aim at a revolution that would alter the
political structure and ideological principles of the target society. Ter-
rorism is, however, too weak and counterproductive an instrument to
kindle social or religious revolutions, whose outbreak requires bigger
socioeconomic grievances and political discontentment. In other words,
revolutions can seldom be started from the top or from outside.

Historical evidence makes it clear that major interstate wars have often
been precipitants of revolutions. On the other hand, revolutionary soci-
eties are often eager either to spread the revolution or to defend its re-
sults. This tends to lead to wars by revolutionary states against status quo
powers. Recently, however, the revolutionary tide seems to have sub-
sided, even though it is probably too early to suggest that revolutions
belong to history. They are a possibility as long as the global economic
realities and cultural conceptions of modernity continue to displace and
clash with the traditional social structures and cultural values.3

Against this backdrop, it can be suggested that the almost non-existent
threat of civil war in industrialised countries is associated with the waning
risk of interstate wars among the leading powers. Here the causality
seems to be going in both directions: internal stability and democracy
contribute to peaceful external relations, but international peace also
helps to maintain domestic tranquillity. In the end, neither lasting do-
mestic stability nor interstate peace may be possible without the other.

This statement can be critically tested by the experiences of the coun-
tries in transition from a centralised economic and political system to a
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market economy and democratic polity. In some cases, such as the Czech
Republic and Slovakia, the secession or division of political units has
taken place peacefully, but in many others the result has been violent. In
the former Soviet Union, one need only mention Chechnya, Abkhazia
and South Ossetia in Georgia, and Transdniestria in Moldova. In all
these cases, separatist movements, often with external support, have re-
sorted to arms against a sovereign state. This support has typically come
from within Russia.4

The important thing is that, in all these cases, warfare has remained
geographically limited; it has not escalated horizontally to encompass
relations between sovereign state actors (although some might consider
the war in Chechnya to be an interstate war, not to speak of wars in the
former Yugoslavia). The only clear-cut exception in the former Soviet
Union is the war between Armenia and Azerbaijan over Nagorno
Karabakh. This has clearly been an interstate conflict over the control of
a contested territory and its ethnic character.

Today, we have reached a situation in which major intra- and interstate
wars in Europe have been declining for several decades, thus realising
the hope of peaceful change and giving rise to a security community
among industrialised countries. One has to be a diehard realist to dare to
predict that there is a real risk of war between states in the transatlantic
or the European system. This is a result of the maturing of an inter-
national system in which internally stable and mutually interdependent
sovereign states manage their relations in a peaceful manner.

In interstate relations, a similar positive development can be discerned
in selected regions of the South, including Latin America, South-East
Asia and possibly East Asia. In these regions, various security regimes
and limited security communities have been growing more robust. On the
other hand, in most regions there are still major risks of internal insta-
bility, owing either to domestic conflicts or external pressures, which
might escalate into interstate confrontations. This risk is very obvious in
the Middle East, whereas in South Asia, despite the precarious situation
in Pakistan, the risk seems to be different; if a war starts there, it will be
the result of tensions between states.

Regional cases

The situation in South America is intriguing; since the 1940s, countries in
the region have been able to avoid major interstate wars (the limited
border war between Ecuador and Peru or the past tensions between
Argentina and Chile notwithstanding). The history of the political and
military relations of South American countries is complex and punc-
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tuated by military rivalries and even wars. However, interstate war has
been withering away in the post-war period and, according to some views,
in irreversible manner since 1975–1980. This shift means that a major
military confrontation in the region has become increasingly unlikely.5

This has been the case in spite of domestic economic turmoil, political
instability and military intervention in most countries of the region. Some
argue that, in South America, a firewall has been successfully set up be-
tween intra- and interstate conflicts. A recent counterexample to this con-
clusion is obviously Colombia, whose civil war is spilling over to neigh-
bouring countries, especially Ecuador and Venezuela. Yet even in this
case the risk that governments will start a war with each other seems to be
small (especially now that Peru has settled its border disputes with Chile
and Ecuador and Argentina and Chile have made similar progress).

Even if the focus is shifted to Central America, the conclusion on the
existence of a firewall seems to hold. True, in the 1980s and the early
1990s, Central America was in turmoil, and civil wars and humanitarian
emergencies were plaguing the area. The ideological character of the
conflicts converted them into a regional confrontation in which intrastate
fighting became associated with political coalitions and military confron-
tations across the borders. However, after peace in Central America was
gradually achieved in the 1990s, it has taken hold and the return to large-
scale civil wars, not to speak of the risk of interstate wars, is unlikely.

Thus in South America, and less firmly in Central America, internal
stability and external peace have become mutually reinforcing. As a
result, state failures, for either internal or external reasons, are unlikely.
This makes it justified to speak, as Kacowicz does, of a zone of peace in
the region. Latin America has become a rather rare case in the South
where major international interventions are not needed to extinguish
civil wars and to provide relief in the humanitarian crises associated with
them. This does not mean, of course, that all is well in the region; social
dislocations and economic crises have fuelled violent protests, as has
happened, for instance, in Argentina and Bolivia. Moreover, political
stability continues to be precarious in Ecuador and Venezuela too.

In South-East Asia, the region has been plagued by political, financial
and environmental crises in which the Association of South East Asian
Nations (ASEAN) has been relatively powerless to intervene. Political
problems have been manifested by autocratic regimes, irregular power
transfers and the resort to violence in the struggle for resources and
ethno-religious dominance. The after-effects of the 1997 economic crisis
are still felt owing to its negative social consequences and the continued
fragility of the financial systems. The problems have been particularly
pronounced in the most populous country of the region, Indonesia,
where violence has been widespread and the social crisis serious.6
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Yet, interstate relations, even within the expanded ASEAN, have been
relatively peaceful; many scholars argue that a stable peace zone of sorts
has been created in the region. Compared with the instability in the re-
gion in the 1960s, and even in the 1970s, this is undoubtedly a remarkable
development. This ‘‘long peace’’ since 1968 has been often interpreted as
resulting from the special ‘‘ASEAN Way’’ of consultation and consensus
among the member states. Despite adverse historical and geographical
factors and cultural differences, an authoritarian social construction of
peace seems to be possible.7

A more critical interpretation suggests, though, that the primary pur-
pose of the ASEAN Way has been to avoid interventions that could have
undermined the position of a ‘‘fellow’’ authoritarian government.8 If this
interpretation is accepted, then the authoritarian peace in ASEAN could
be jeopardized by the gradual democratisation of the region. So far, the
internal turmoil – primarily in Burma, Indonesia and the Philippines –
has not spilled across international borders, causing violent conflicts be-
tween member states.

An interstate war in South-East Asia is unlikely, but there are fears
that, owing to the potential internal instabilities, ASEAN will turn out to
be an incomplete, ‘‘imitation community’’. This observation leads to a
rather pessimistic conclusion: ‘‘ASEAN, to put it bluntly, has floundered
in its attempts to manage both the regional economic crisis and its legacy
of intercommunal violence. Its doctrine of non-interference in the inter-
nal affairs of member states has only intensified the failure.’’9 It is seems
that the process of nation- and state-building in South-East Asia has not
progressed as far as it has in Latin America, where it has had more time
to mature.

In Africa, the distinction between civil and international wars is not, in
most cases, very meaningful. In the Democratic Republic of the Congo,
for instance, the internal and external dimensions of war are rolled into
one regional conflict formation, which has proved to be almost intracta-
ble. Its individual political elements can be separated only with difficulty
from the whole in which the struggle for the control of natural resources
is an important factor. In general, the Great Lakes region is divided not
so much by international boundaries as by the ethnic divisions and eco-
nomic spheres of influence cutting across borders.

Similarly, in the West African conflict formation comprising Liberia,
Sierra Leone and Guinea, internal and external aspects of the crisis are
inextricably interlinked. As is well known, in both Liberia and Sierra
Leone the humanitarian emergency has resulted from the military oper-
ations and atrocities that the various factions have used to maintain
their control of lucrative deposits of and trade in natural resources, es-
pecially diamonds and tropical wood. Subregional links are reflected, for
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instance, in the support of Charles Taylor’s Liberia for the Revolutionary
United Front opposition in Sierra Leone, whose refugee crisis has, in
turn, spilled over into Guinea, destabilising that country. Fortunately
peace seems to be dawning in Sierra Leone, but unfortunately not in the
entire region. Most recently, Taylor’s government has expanded its mili-
tary operations to Guinea in order to stem the spread of rebellion against
his government.10

The informal political and economic map of Africa is very different
from the formal boundaries of the region. Ethnic ties and transnational
trading networks cut across the national borders drawn by the colonial
powers. Efforts at democratisation and economic reforms interact in a
complex manner with patron–client relations and are a potential source
of political and military instability within countries. At the same time,
internal changes are contagious and affect developments in other coun-
tries. The divide between the internal and external spheres of states is
more often than not blurred and ambiguous. Therefore, the sovereignty
of African states is frequently more imagined than real and exists only
because of its recognition by and the support of the former colonial
power and international institutions.11

The problem of civil and cross-border wars is not as pervasive in
Europe, the Middle East and most parts of Asia as it is in Africa. Yet
there are several regions in which either such wars are raging or the hold
of peace is tenuous. Military stability has been gradually restored in most
of the Balkans, but the situation continues to be precarious, especially in
the subregion composed of Kosovo, Macedonia, Montenegro and Serbia.
The South Caucasus is not as volatile as it used to be in the early 1990s,
but Georgia remains badly divided, no real end is in sight of the fighting
in Chechnya, and the conflict over Nagorno Karabakh continues despite
some rapprochement. In addition, the war in Afghanistan is spilling over
to the region, especially Georgia.

The threat of instability and violence continues to be pervasive in
Central Asia, where Tajikistan is the most volatile and destitute of the
countries in the region, but the risk of instability exists in Kyrgyzstan and
possibly also Uzbekistan. The mixture of elements of autocratic govern-
ments and religious fundamentalism, oil and great power interests does
not bode well for a stable future. The war in Afghanistan has stimulated
great power interest in Central Asia, manifested in new military deploy-
ments and political presence. An interstate war in the region is unlikely
and, over the short term, the external presence may even have stabilising
effects. However, internal problems in the countries of the region are
serious and may well continue to spill across borders.12

In South Asia there are several military hotspots, including Kashmir,
civil war in Sri Lanka and escalating violence in Nepal. In Sri Lanka,
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Norwegian mediation has brought some prospects for peace in the war-
torn country, whereas in Nepal violence between the government and
rebels has been escalating. The pressures to find a peaceful solution to
the Kashmiri conflict have increased, but it seems to be as intractable as
ever. Even the failure of the Pakistani state, suffering from internal in-
stability and economic predicament, cannot be entirely excluded from the
realm of possibilities. Such a risk is minimal in India, although it too is
dotted with several local conflicts in which communal violence is a domi-
nant mode.

East Asia has escaped both internal and interstate war for almost half
a century now. Despite some predictions to the contrary, the internal
stability of China is hardly threatened in the short- or even medium-term
future. The only country in the region where there is a real threat of an
internal meltdown is North Korea, which suffers from a combination of
political autocracy, economic backwardness and humanitarian crises. In
interstate relations, the biggest risk of conflict is in relations between
China and Taiwan.13 The future of these relations hinges on their com-
peting claims of sovereignty over the island, and obviously also on US
policy in the region.

If, in a somewhat Eurocentric fashion, Europe is regarded as a bench-
mark of stable peace, in which both internal and external stability coin-
cide, what does the rest of the world look like? It seems that South
America comes closest to that benchmark because respect for national
sovereignty and internal democratisation seem to be mutually supportive,
although economic crises are wreaking social and political havoc. One
finds similar features in the sovereignty–stability nexus in the ASEAN
and East Asian cases, although in both of these regions there are some
rather serious threats of domestic instability (especially in Burma, Indo-
nesia, possibly the Philippines, and North Korea).

One can nevertheless argue that all these regions have been moving in
the direction of stable peace zones. Save for the Palestinian issue, this de-
velopment is not entirely inconceivable in the Middle East and Maghreb
either, although for many this conclusion may seem overly optimistic.
South Asia remains a question mark and could either slide into instability
and war or gradually institutionalise peaceful relations both internally
and between states. However, most countries are quite deeply divided
along regional, ethnic or religious lines, and this fosters instability and
creates problems for the territorial definition of their sovereignty.

The political, economic and ethnic borders between the internal and
the external have largely collapsed in most parts of Africa, and military
clashes have become involved in the transnational and regional conflict
formations. A similar development can be discerned in Central Asia and,
to a lesser degree, in the Caucasus. In Central Asia, cross-cutting ethnic
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and economic ties, especially in the Ferghana Valley, pose challenges to
the national definition of sovereignty of the states in the region. In the
Caucasus, this problem is posed by the interstate contestation over various
enclaves and their conflict-ridden relations with the central governments.

In the 1980s and the 1990s a similar regional combination of internal
and external conflicts appeared in Central America and the Balkans.
However, in both of them a certain process of restructuring and consoli-
dation of the nation-states is now taking place. In fact, Central America
may be becoming a fairly durable peace zone. In the subregional system
composed of Serbia, Macedonia, Montenegro and Kosovo (and even
Bosnia), on the other hand, this process continues to be quite tenuous.
Much depends on the future status of Kosovo, the resolution of the
ethno-political conflict in Macedonia and the constitutional settlement of
relations between Serbia and Montenegro. The combination of internal
stability and external sovereignty in Slovenia and Croatia is showing the
way to the rest of former Yugoslavia and its neighbours.

Sovereignty

The global tour in the previous section lends support to one, admittedly
hypothetical, conclusion: the institutionalisation of national sovereignty
contributes to the internal and external stability of a region. In other
words, sovereignty matters and it seems to matter a lot.14 As a rule, the
neighbours respect each other’s territories and borders, and do not make
military efforts to alter them. Not only has the norm of territorial integ-
rity rooted deeper than ever before in international relations, but sover-
eignty has become a sort of semi-public good. It is divided, by definition,
among the state actors and it seems to have beneficial contextual effects
that all state actors can enjoy. If this is the case, we can speak of the
gradual emergence of a global political culture centred on the respect for
national sovereignty that even prompts efforts to rebuild states that have
failed.

This view can be contrasted with the argument that national self-
determination, which often directly contradicts the principle of sover-
eignty, is becoming an international norm. This argument is based on a
selective reading of history: national sovereignty and self-determination
have not necessarily been opposed to each other; they may both have been
subjected to the imperial overlay or they have been fused into a synthesis
of the ‘‘nation-state’’.15 However, during the past couple of hundred
years, the state seems to have been the winner and self-determination the
loser, but is the tide turning now?

If it is, will the norm of national self-determination seriously challenge
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that of territorial sovereignty to solve the contradiction, which has been
characterised as a ‘‘glaring logical and ethical inconsistency’’. Those who
believe in the growing confrontation between statist and communal forms
of political organisations have made efforts to reconcile, in various prac-
tical ways, these two competing norms and their implications for the po-
litical order.16 There are, indeed, examples of national self-determination
making progress – including East Timor and Kosovo – but these have
invariably been assisted by the international community. As a result of
the ceasefire concluded in February 2002, the Tamil nation in Sri Lanka
may gain more autonomy – one of the few cases in which the United
Nations has not been involved.

In most other cases, the norm of national self-determination seems to
apply much more strongly to external than to internal colonies. In the
case of external colonies, the recognition and enforcement of the self-
determination norm do not violate the core elements of the sovereignty
doctrine, whereas realisation of the self-determination norm would do
so.17 The harsh treatment of internal colonies by the capitals – for in-
stance Moscow’s policy in Chechnya or Beijing’s in Xinjiang – is testi-
mony to the importance attached to the principle of sovereignty and
control of internal peripheries.18 In sum, in the contest between sover-
eignty and self-determination, sovereignty seems to be winning hands
down, both historically and today.

This suggests that the institution and norm of national sovereignty can
be an important element in efforts to prevent and resolve violent conflicts.
One reason for this is that sovereignty is conducive to identity-building,
which in turn supports domestic political authority and legitimacy. Al-
though economic globalisation has been seen, often in an exaggerated
way, as undermining the state and its authority, it has also been noted
that, ‘‘as a dimension of state sovereignty, identity is the least affected by
globalization’’.19 It can thus be assumed that, if the identity, diversity and
legitimacy of the state can be consolidated, the sovereignty principle will
be recognised and the ensuing contentment will be able to tame any ag-
gressive tendencies in foreign policy.

Of course, this assertion runs counter to much of the literature that
suggests that sovereignty and nationalism are major causes of wars be-
cause they divide political units into mutually antagonistic containers of
power. In addition, one has to admit that this generalisation is based on
the European, North American, Latin American and, to some extent,
South-East Asian and East Asian experiences. In all these regions, the
predominant principle of regional politics is the non-intervention of
states in each other’s internal affairs and mutual respect for territorial
integrity. Mark W. Zacher has even argued that the decline of ‘‘coercive
territorial revisionism’’ has ushered in a new international norm of terri-
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torial integrity, especially since the Second World War. An important
reason for this change, in addition to ideational factors, is that regional
and global economic integration has significantly reduced the gains to be
derived from territorial conquest.20

This means that, in addition to legal sovereignty, a Westphalian sover-
eignty prevails in these regions; states do not try forcibly to infiltrate the
domestic authority structures of other states. Relations between states
are based on mutual conventions and contracts instead of coercion or
imposition.21 By avoiding interference in the internal affairs of neigh-
bours, and thus respecting the norm of sovereignty, states at the same
time protect their own internal sovereignty.

This interpretation approaches the traditional idea that sovereignty is
the central constitutive feature of both the territorial state and the con-
temporary international system, and possibly a main cause of peace. It is
also opposed to interventionist policies conducted in the name of hu-
manitarianism. As Friedrich Kratochwil argues, an approach stressing the
principle of sovereignty leads to a rather restrictive view of the permissi-
bility of external intervention without the consent of the target country.
According to this view, intervention is acceptable only if it is undertaken
in accordance with Chapter VII of the UN Charter.22

The conclusion emerging from this analysis is that the institutionalisa-
tion and the strengthening of comprehensive sovereignty seem to con-
tribute to stable internal and external relations between states. This pre-
supposes, of course, that they do not use their sovereign status contrary
to international law; in other words, as a platform for the accumulation of
offensive military capabilities and territorial expansion. In fact, we are
speaking here of a kind of benign sovereignty that establishes a contract
for the proper rules of territorial behaviour between states and permits
them to expand non-territorial economic and cultural exchanges, usually
between non-state actors. In fact, these exchanges may promote cooper-
ative security and peace more effectively than sovereignty, whose impact
is more indirect than direct.

To be able to promote peace, states should adopt the principle of sov-
ereignty in its entirety and not use some of its components selectively.
Another way to tackle this issue is to say that ‘‘dynastic’’ sovereignty is
bad, whereas ‘‘civic’’ sovereignty and nationalism are good. In other
words, sovereignty is conducive to peace if it grows out of relatively de-
centralised political and economic systems within states. This comes close
to stating that democratic and capitalist sovereignty is better than auto-
cratic and planned sovereignty. Sovereignty thus becomes an intermedi-
ary mechanism by which the internal system of the state is projected
outside and related to other states.

What does this mean in practice today? In regions that have been
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ravaged and disrupted by wars, the only viable route to peace is the re-
establishment of sovereign states whose mutual relations are regulated
by international laws and other rules. It is difficult to think that there
is any other way for a failed state, or region for that matter, to reach a
stable political arrangement. The reason for this is that compliance with
the norms of sovereignty creates an equilibrium that is easy to under-
stand and follow if all the states in the region are status quo powers. In
such an equilibrium, external powers are also inhibited from intervening
in a malign manner in intraregional affairs and thus wrecking the peace.23

With the new millennium, the process of sovereign consolidation has
started in the Balkans, where Slovenia has already crossed the finishing
line and Croatia is approaching it. The power transition in Serbia opened
up new possibilities for moving in this direction, but the process has only
just started and the issue of sovereignty remains unresolved in relation
to Montenegro, Kosovo and perhaps even Bosnia. In Macedonia, the es-
tablishment of stable sovereign statehood continues to be an open issue;
consolidation of its external sovereignty requires the finalisation of ar-
rangements that will assure internal peace. Final peace will not return
to the Balkans until the states in the region establish a full internal and
external sovereignty that is reasonably democratic in nature.

In the Caucasus, there are some encouraging signs, especially in rela-
tions between Armenia and Azerbaijan, but the sovereignty of Georgia,
without even mentioning Chechnya, remains badly compromised. Cen-
tral Asia is frozen in a time warp: its relative stability is maintained by
dynastic internal rule that has so far helped to contain conflicts that are
festering in the region. These conflicts are a volatile combination of the
suppression of opposition, economic decline, environmental deteriora-
tion, ethnic competition and religious fundamentalism. War in Afghani-
stan and the presence of foreign forces in some of the Central Asian
countries have postponed the time of reckoning, but they cannot ensure
their internal stability over the long term.

The consolidation of pre-existing national sovereignties is, of course,
a conservative strategy that contradicts the principle of national self-
determination, which continues to have supporters among both the sub-
ordinated populations and international academic experts. The advocacy
of self-determination is manifested in calls to partition existing political
units and in that way to provide critical national groups with their own
national state.

What if this goal requires the division of existing, legally independent,
states? Does the control of violence in the Balkans require Bosnia’s par-
titioning and Kosovo’s and Montenegro’s independence? Will the situa-
tion in South Caucasus continue to produce casualties until Georgia is
divided and Chechnya becomes independent? In particular, Mearsheimer,
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Van Evera and Kaufmann have consistently advocated such solutions,
although with some reservations and qualifications.24

In some cases – for example, where the prevailing division has become
so artificial that no one is seriously committed to it any more – the con-
solidation of sovereignty by dividing an existing political unit may be a
necessary step to peace. In Africa in particular, where current political
divisions may cut seriously across existing lines of identity, such as the
Hutu–Tutsi divide in the Great Lakes region, it has been suggested that
only the reorganisation of the entire political map of the region would be
able to bring about stability.25 Africa can also be used as an example
where the public nature of statehood has been privatised and a plethora
of non-state actors, from mercenaries to diamond dealers, have emerged
to complement and even displace the state.26

In such a fragmented continent, it would be an onerous and perhaps
impossible task to create robust sovereign states. This effort would be
hindered not so much by ethnic divisions as by the prominence of kinship-
based dynasties and even tyrannies.27 Partly for this reason, it would be
difficult to establish any alternative political organisation that would give
a new lease of life to territorial states, however weak and artificial. It is
always more costly to set up new political institutions than to let the old
ones linger on and try to strengthen them.

In sum, one should not underestimate the practical difficulties of estab-
lishing new sovereign territorial units. One needs to ask who would do it
and with what resources and goals in mind. Moreover, one should not
underestimate the human costs of territorial separation. In multi-ethnic
regions, such a strategy might well require extensive population transfers
that would uproot people from their homes and create new sources of
conflict. The basic objection to the partitioning approach is that the con-
solidation of sovereignty is a long-term process that necessarily takes
time. Therefore, the establishment of a new sovereign entity first of all
does not help to solve most of the problems, and it often creates new
troubles, such as confrontations between those who stayed and those who
left and are now returning.

There is also evidence to counter the emphasis on sovereignty as a
benign conflict resolution method. In the Middle East, one could argue,
both territorial division and national sovereignty are quite well estab-
lished (with the exception, of course, of the Palestinian issue). Yet, the
prospects of either internal turmoil or external aggression cannot be
ruled out in the region. There are almost daily forecasts of imminent
unrest in countries such as Egypt and Saudi Arabia. An important reason
for the failure of the Arab countries to consolidate their national exis-
tence is the economic stalemate and perhaps the appeal of pan-Arab
identities (in the plural rather than in the singular).
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The same conclusion may apply to South Asia, where India remains at
loggerheads with Pakistan over Kashmir and has a porous and uncon-
trollable border with Bangladesh. In North-East Asia, despite the strict
territorial division and formal sovereignty of both South and North
Korea, their relations can hardly be characterised as stable, despite rays
of sunshine in recent years. On the other hand, the consolidation of
China’s sovereignty on the mainland seems successfully to have served its
own coherence and the stability of the entire region.

These examples suggest that either the benevolent effects of sover-
eignty can be overwhelmed by ideological tensions and the competition
for power (South Asia and Israel–Palestine relations) or sovereignty can
be converted into an asset serving hostile purposes (the Korean Penin-
sula). In addition, the risk of a military confrontation between China and
Taiwan is all about sovereignty: Taiwan’s international status continues
to be controversial and China will in no circumstances accept Taiwan’s
formal independence. Thus, respect for the principle of sovereignty and
its consolidation is not a panacea in mitigating and solving violent con-
flicts, but it seems to be the best general approach.

Does external intervention work?

A corollary of the emphasis on the virtues of sovereignty is that external
intervention in the internal affairs of other states should be avoided for
both legal and practical reasons. A conviction has been growing that very
little good will follow from the intervention, even if the intention is to
mitigate the consequences of a violent conflict and humanitarian emer-
gency in the target country. This advice has gained support from experi-
ences in places such as Somalia and Angola and historical evidence that
external interventions in general have failed to produce any lasting and
tangible results.28

The non-intervention prescription is, however, controversial and runs
counter to recent international efforts to develop more effective and just
methods of conflict management in which international engagement and
assistance have been considered to be key elements. In effect, these are
efforts to develop a new doctrine of humanitarian intervention that is
both effective and legitimate and, therefore, is bound to be limited. In
addition, the horrendous consequences of non-intervention, especially in
Rwanda in 1994, are a constant reminder that non-action should not be
accepted as an option in some circumstances.

The question is, in other words, to what extent is the international
community able and willing to stave off or resolve violence. The hardest
cases are areas where intra- and interstate wars are waged and may even
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have crystallised into a semi-permanent and intractable condition of
regional conflict formation. A reasonable answer to this dilemma seems
to be that, although the chances of successful international intervention
are almost always limited, it should be tried anyway, at least in some
form, because of the high costs of inaction. However, owing to various
constraints on intervention and its results, there is no single and simple
formula for its planning and conduct.

Leaving aside interventions made in the name of collective security,
the primary argument for intervention is the humanitarian one; i.e. the
costs of inaction are too high to be tolerated. Of course, intervention may
also aim to prevent the horizontal spread of violence to other countries in
the region. In recent times, some efforts have been made to estimate the
opportunity costs of international (in)action in humanitarian and other
crises. A standard conclusion has been that the economic and human
costs of inaction are almost always higher than those of a preventive
engagement.29

Therefore, it seems to make sense to launch preventive diplomatic and
even military operations even if they are considered to have only limited
effectiveness. As mentioned above, the Rwandan example is repeatedly
quoted as evidence of how the reluctance of international actors, includ-
ing the United States and the United Nations, to become engaged in the
crisis permitted an unbearable human toll. Even the dispatch of a few
thousand peacekeepers would have significantly limited the number of
victims.30 Similarly, the delay in international action in Bosnia in 1992–
1995 obviously significantly increased the human costs of the conflict
compared with early engagement.

According to another argument for international engagement, it is
better to launch it early on because intervention cannot be avoided in
any case; in the end, learning about atrocities, the mass media and inter-
national public opinion will pressure governments to act. Obviously,
early action to shape the situation on the ground has more influence than
late intervention when the conflict has already deteriorated. Despite
sceptical counterarguments, one should not underestimate the role of the
media and public opinion in galvanising governments and international
organisations into humanitarian and political action. After all, there
seems to be an emerging humanitarian norm to mobilise international
action in crises that threaten to cost a lot of lives.

One should not exaggerate, though, the impact of the norm of humani-
tarian engagement – it is often pushed to the background. Major powers
appear to have a declining motivation to participate in multilateral peace
operations to stem violence in local crises. This trend is most visible in the
US case; the Bush administration has been developing a non-intervention
doctrine to be cancelled only if there are major national interests at stake.
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The aftermath of September 11 corroborates this assumption; the United
States would not necessarily have struck against Afghanistan if it had not
itself been the target of terrorist attacks, and even then Washington
shows little interest in participating in the UN peacekeeping operation
after its unilateral strikes.

Neither can one expect that the new crisis management capability of
the European Union will be readily available to prevent or resolve local
humanitarian crises. This is obviously a controversial argument because
the European Union is expected to have, by 2003, a total of 60,000 troops
and their military assets available to implement the Petersberg tasks of
rescue, peacekeeping and peacemaking. The European Union has in-
vested significant political capital in this project, but it is unclear how, in a
crisis, the European Union will be able to take the necessary political
decisions to use these forces and coordinate its actions with NATO. In
particular there are reasons to be cautious about the European Union’s
willingness to endanger its troops if the operation were to take place in a
severe military crisis.

Even if the major powers are prepared to act, the success of a peace
operation is by no means assured; it is very difficult to import external
solutions to a protracted civil war. In some wars, the parties pursue mili-
tary victory, or the spoils of war, almost single-mindedly; no other out-
come is acceptable. Looking back over a few decades, Angola, Colombia,
the Democratic Republic of the Congo (DRC) and Sudan come immedi-
ately to mind as examples of this determination to fight. In the past, Sri
Lanka was not much different in that regard, although there now seems
to be a glimmer of a compromise between the parties on substantive
Tamil autonomy as a condition for ending the violence.

A different kind of obstacle is the availability of divisible and market-
able resources that can be sold to foreign markets to finance the war and
enrich the warlords. In such a situation, the leaders of the warring parties
have only limited interest in ending the war from which they are benefiting
financially. The hoarding of assets in a war economy becomes an enduring
reason to continue to fight. All the countries mentioned above provide
evidence of the self-sustaining economic nature of many civil wars.31

The United Nations has recently documented in great detail how the
military and political leaders of countries intervening in the war in the
Congo have used the war situation for personal enrichment by looting
the country’s natural resources. The key military and civilian officials in
Rwanda and Uganda – and also in the Ivory Coast and Togo – are singled
out in the report for special mention as beneficiaries of intervention in
the Congo. In addition, one should remember that politicians and the
military from Namibia and Zimbabwe have also been involved in and
benefited from the war in the DRC.32
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In summary, the international community is facing a dilemma: external
intervention is needed to reduce the casualties of civil wars and humani-
tarian emergencies, but such engagement usually happens in an unfor-
giving environment and may be counterproductive both for the subject
and for the object of intervention. Peacekeeping is a safer alternative
than direct intervention, but its results depend critically on political fac-
tors, which in protracted civil wars often work against the interests of
peace.33 The causality from intervention to its results is anything but
clear, partly because of the delayed, indirect and mediated effects of
action. Is it still justified to urge international engagement, especially if
only marginal results can be expected?

The answer to the initial question should perhaps be qualified. If vio-
lence and human suffering are primarily due to the state failure that is
fuelling political instability and public disorder, intervention followed by
a nation-building effort could be justified. The engagement would prob-
ably be costly and moderately risky but, if it promises to restore the
internal coherence and external sovereignty of the target country, inter-
vention would seem to be worthwhile. In this regard, interventions in
Kampuchea and Mozambique were positive accomplishments, though
not at all unproblematic. In the case of success, the target country would
also produce positive externalities by radiating stability to neighbouring
countries.

If, however, the conflict is primarily the result of protracted fighting
between warlords for local control and the spoils of war, external inter-
vention is unlikely to bring an end to the war. If intervention is con-
templated, the warlords must first be weakened by isolating them from
the world as completely as possible and cutting off their financial lifelines.
Targeted ‘‘smart’’ sanctions and measures such as the international certi-
fication of ‘‘conflict diamonds’’ seem to be effective means in this regard.
Once the warlords start losing their power and money, a determined in-
ternational intervention might produce the desired results, as happened
recently in Sierra Leone. In some cases, even the use of private military
enterprises, such as the Executive Outcomes in Sierra Leone, could be a
better solution than inaction.

Negotiations

The successful negotiation and mediation of violent crises depend on the
parties being organised and the leaders being able and willing to control
their troops and deliver the promises given at the negotiating table. This
presupposes, of course, that faction leaders will negotiate in good faith
with each other and with the mediators. This may, however, be a doubt-

126 RAIMO VÄYRYNEN



ful proposition derived from conflict resolution theory rather than harsh
reality. Negotiations are not a laboratory, but politics by other means;
they aim either to consolidate the gains of the war or to obtain rewards
that remained beyond reach in the field.

There is enough evidence from Angola, the DRC, Sierra Leone and
other violent conflicts that negotiations are often used as a diversion to
help to reinforce troops and obtain other necessities of war. In such a
situation, peace talks are just an expedient that the faction leaders use to
play the game of war. Even if there is some serious effort to end the war,
the partial nature of proposals, which fall short of restructuring the entire
political situation, often means that a peace agreement does not hold, as
witnessed by the failure of the Lusaka peace process in Angola.34

The lack of loyalty among the parties to a war has become a genuine
problem in peace talks. In many a case, the members of military factions
are not necessarily linked by any ideological or even ethnic bonds. They
band together because war gives them the opportunity to reap some
economic gains, either by plundering or by belief in promises that, after
victory, their needs will be met. Because this seldom happens and soldiers
remain as poor as they have always been, the result is resentment ex-
pressed in protests and violence. This resentment can even be used politi-
cally to further the ends of the leaders (as has happened in Zimbabwe).

A related development is the proliferation of the number of parties to
a civil war – the DRC, Congo-Brazzaville and Somalia are perhaps the
best examples. These parties become political, ethnic or religious clubs
whose task is to provide their members with physical protection and
some basic services that the state is unwilling or unable to deliver. The
formation of clubs reinforces the conflict and prolongs negotiations. It is
difficult to achieve a positive outcome, and even if this happens the re-
sults are unlikely to hold.35

The military factions in today’s civil wars are often composed of people
who have few alternatives or places to go. This is especially the case with
child soldiers; for them the military band becomes a new home in which
their basic needs may be met, though at the risk of losing their personal
identity or even life and limb. Against this backdrop, it is unrealistic to
expect the military factions to behave like traditional armies and operate
as rational actors. The increasingly irregular nature of warfare is creating
new political and legal problems, which the sovereign states have been
unable to regulate by the laws of war.36

According to William Zartman’s dictum, success in mediation requires
that the conflict is ripe for resolution. This statement is, of course, tauto-
logical, yet it rings true in many ways. The parties must be ready, owing
to war fatigue or for some other real reason, to seek peace and give up
the role of a spoiler or an opportunist in the peace process. Ripeness is
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supposed to bring with it moderation and reason, which will help to pave
the way for a negotiated solution. More generally, Zartman suggests that
the movement from one phase of the conflict cycle to another requires a
stalemate, a kind of crisis, that kindles new initiatives.37

However, even ripeness and stalemate may be difficult to convert into
a successful peace agreement. The case of Burundi shows how deep-
seated fears and the problems of power distribution create obstacles to a
solution even when a master mediator, Nelson Mandela in this case, is
trying to nudge the parties towards a solution (for which they may, in
principle, be ready). To use the language of institutional economics, the
transaction costs of negotiations and peace are too high to overcome the
habits and spoils of war.

The problem is simply that contemporary local crises are so complex,
and the variety of actors, levels and interests is so great, that even the
best methods of negotiation and mediation are inadequate to the task.
Therefore, in many crises, it is almost impossible to ‘‘get to yes’’ by any
standard styles of negotiation. In this situation one has to seek alterna-
tive approaches that stress the transformation rather than the settlement
of conflicts.38

Conclusion

I have been sceptical in this paper about the chances of reaching nego-
tiated solutions through international mediation or intervention and thus
putting an end to violence and suffering in local wars and humanitarian
emergencies. Yet I do not underestimate the importance of negotiated
and other peaceful solutions. Clearly, in many situations there is no al-
ternative but to support local efforts at peacebuilding and to try, by ex-
ternal means, to alter the balance of incentives in the direction of a
ceasefire and peace agreement. Success in such efforts may require inno-
vative and even unconventional means that are not found in the hand-
books of diplomacy.

What I wanted to point out was that there are no easy solutions to civil
wars and humanitarian disasters. For instance, power-sharing is a good
idea, but it is, in many cases, very difficult to agree on and even more
difficult to implement. One party’s power-sharing is often another’s grab
for power. Peace agreements and power-sharing arrangements often
break down and war starts again. Therefore, structural solutions, such as
consistent support for the principle of national sovereignty and territorial
integrity, may, in the end, offer the most promising way out of the current
dilemma. Obviously, such structural remedies are not enough by them-
selves – they may be construed as necessary, though not sufficient, con-
ditions for a more stable peace.
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7

Waging peace and ending violence
in the twenty-first century

Cees de Rover

This chapter sets out to identify the causes of violence within society. It
then attempts to locate the consequences of and reactions to eruptions of
violence in the framework of the current collective international security
system. I argue that the nature of modern conflict and the structure of
that collective security system conspire to render it virtually ineffective as
a tool for preventing or ending violence. Proposals to ameliorate some of
the worst excesses and anomalies of that system are then introduced.

In the third section of this chapter an attempt is made to address in
more detail one particular response to the occurrence of violence,
namely armed response and intervention, with special reference to oper-
ations led or sponsored by the United Nations. Particular emphasis is put
on the changing nature of those interventions and the issues that have
arisen as a direct result of that evolution, including the question of rules
of engagement, the issue of troop accountability and the possibility of a
conflict of laws. This part also looks at the implications of UN forces
acting as a substitute for or complement to national law enforcement au-
thorities upon the territory of a single state. The example of Kosovo is
used to illustrate some of these problems and their potential solutions.

The final section of this chapter aligns the findings of the previous
sections in order to build and sustain the thesis that current responses to
violence in society are too much geared towards repression and do little
or nothing to acknowledge and use the distinct possibilities for preven-
tion and de-escalation. Taking as my point of departure the observation
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that the objectives of the international community are peace and security
based on the principles of democracy, human rights and the rule of law, I
maintain that the appropriate strategy to achieve that objective is based
on waging peace rather than on waging war.

Causes of violence

Much has been and is being written on the root causes of armed conflict,
or of violence more generally. Ethnic tension, poverty, illiteracy, an un-
even distribution of income, discrimination, religious intolerance and cul-
tural differences as exigencies of a given society have all been pointed to
as valid causes for violence to erupt.1

It is my view that the identification of the causes of violence as pre-
sented above has the inherent risk of oversimplifying the true dimensions
of the problem. Why do certain societies explode into violence, whereas
others do not? For every instance of one or a combination of the above
features leading to acts of violence or war, one could point to a society of
similar constitution with similar features, which have never led to an
outburst of violence. Several authors have pointed this out.2 In their ex-
plorations they inadvertently identify one factor that could well represent
a potential cause for violence and conflict, namely the attitudes and
practices of national governing bodies in relation to individual and col-
lective human rights and freedoms. The essence of the argument in fact
reflects Maslow’s famous pyramid of human needs. Human beings seek
food, shelter and security, and in that order. Only after their initial and
basic needs have been fulfilled will individuals seek opportunities for de-
velopment in terms of career, self-establishment and personal develop-
ment. The world today provides ample examples of the fact that the sat-
isfaction of basic needs is not an issue of equitable distribution. Hence
there exist at times huge discrepancies within countries between those
who have and those who have not. Individuals with grievances arising
from the deprivation of basic needs naturally tend to express those griev-
ances collectively. In most countries, ultimate responsibility for the allo-
cation or exchange of the means to satisfy basic needs lies with entities of
the state and the government. Therefore, the ultimate test of government
accountability is the level of accessibility of its institutions in terms of
active and effective participation by the people in the determination of
government policy and practice. Especially for those groups in a society
who are struggling to fulfil their most basic needs, such participation will
be much more a vital issue of development than a political interest that
may or may not be granted.

When, as in Burundi and Rwanda, effective control over resources as
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well as political power are mainly in the hands of one ethnic group, we
can of course see the events of 1994 onwards as a problem of ethnicity.
However, identifying the demon of ethnic hatred as the root cause of the
1994 genocide is probably more about soothing our guilty consciences
than about identifying a root cause. It is tempting to look back on history
and to ask whether the successive colonising powers in both Rwanda and
Burundi demonstrated much foresight in entrusting only one social group
with all the tasks related to administration and governance. Much later,
the introduction of democratic, free and fair elections in both countries
created an untenable situation. On the one hand there was a social group
who had for generations been deprived of political power and equitable
access to resources, and were hungering to take an active part in the
conduct of public affairs. On the other hand there was a social group who
had been ruling the country for generations, and were unwilling to give
up or even share their position of power and control and were afraid of
the immediate consequences of free and fair elections. Some West Euro-
pean countries even went so far as actively to support attempts to stop
the process of democratisation. To brand the ensuing conflict as essen-
tially ethnic in its origin is a thinly veiled attempt to detach it from inter-
national involvement or responsibility, and to consider it first and fore-
most a matter of domestic jurisdiction. The attempt was of sufficient
consequence to make the entire international community decide to with-
draw physically from Rwanda and abdicate responsibility for what sub-
sequently happened.3

In connection with the above reasoning there are two particular points
of interest. The first is that all governing authorities, including demo-
cratically elected governments, have a proven difficulty in recognising
and respecting the rights and needs of minority groups in their society. In
spite of democratic, free and fair elections, the governing majority can be
seen to show tendencies towards a ‘‘winner takes all’’ mentality and to use
their position of power to enforce their own position. Often the devel-
opment of a meaningful dialogue with minority groups is not considered
an issue because it is perceived as a sign of defeat. The ensuing lack of
constructive dialogue and of adequate representation of minority views
and needs at government level results in polarisation between the gov-
ernment and minority groups, with the first signs of a protracted social
conflict emerging. The absence of governmental support and the per-
ceived connection with unfulfilled social needs can easily result in discord
over the distribution of economic and political power. If it is not coun-
tered and de-escalated at that stage, such discord eventually provides the
seed-bed for a violent uprising.4

The second point of interest is the link between actual and potential
violence and the extent to which economic, social and cultural rights are
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protected. The international political system has traditionally given pri-
ority to civil and political rights. Economic and social issues in particular
have almost invariably been treated on a different level.5

The fundamental question is whether in fact the relationship between
both sets of rights and their implementation at the national level must be
seen as a determinant of prevailing national realities. This means that, in
a context of unfulfilled social needs, the first priority is to establish just
conditions of life and living. As the German author Berthold Brecht
wrote: ‘‘Zuerst kommt das Fressen, und dann kommt die Moral’’ (‘‘Food
comes first, then morals’’). The insistence of the West on the importance
of civil and political rights must make little sense to the homeless, jobless,
poverty-stricken and starving populations of too many countries in our
world today. Their situation and immediate needs leave little room for
interests that are not linked to immediate survival. However, their plight
may easily lead to discontent, turning militant once the perception takes
hold that their governments are unwilling or unable to address their
needs effectively.

International law and international security

The nature of armed conflict is changing. The occurrence of armed con-
flict and violence is less and less the consequence of a dispute between
two or more states, and increasingly the consequence of disputes within
states. At the same time, these non-international conflicts are of great
complexity. Along with the involvement of state actors, they entail the
active involvement of various groups within a society. At times there are
also a number of ‘‘hidden’’ parties, such as large multinational corpora-
tions, foreign governments and foreign private organisations. In addition
to this we must consider the involvement of the United Nations or of re-
gional security alliances, which through their actions may well become
parties to ongoing conflicts.

Under current rules of public international law, conflicts within the
borders of a state in principle fall within the domestic jurisdiction of that
state, and there is no legal entitlement for the international community to
intervene. The only exceptions to this rule are internal conflicts that pose
a threat to international peace and security. In such conflicts interna-
tional intervention is, at least in theory, a possibility.6

The main features of the current collective security system are a pro-
hibition on the use of force between states, except in the case of legiti-
mate self-defence, combined with a prohibition on the United Nations’
intervening in matters that are essentially within the domestic jurisdiction
of a member state. This system for the protection of international peace
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and security, as established with the entry into force of the UN Charter,
had serious shortcomings right from its inception. The Charter did little
or nothing to recognise the already decentralised world order, the existing
differences in political systems and interests, or the economic and social
realities of individual UN member states and their cultural differences. In
fact, from day one, that very world order has made it in effect impossible
for the collective security system to function as it was envisaged.

Immediately after the ending of the Second World War, the main
concern was obviously with the prevention of further interstate wars. The
allocation of veto power to each of the five permanent members of the
Security Council was without doubt an attempt to introduce checks and
balances as well as to disable unilateral military action. Today, the Secu-
rity Council has still to prove its worth in relation to the purposes for
which it was created. To date, not one example can be given of the
United Nations actually having put an effective stop to interstate vio-
lence.7 This is largely owing to the fact that the veto system, being used
more for the political motives of the five permanent members than for
the sake of international peace and security, has repeatedly served to
paralyse and incapacitate the organisation. What has been lacking is the
political will to change the system as regards the obstacle posed by veto
power. This lack of political will is founded on the reluctance of the most
powerful states possibly to compromise their own sovereignty.8

The collective security system as it currently stands is thus completely
unable to deal effectively with situations of armed conflict. This is true
not only for international armed conflict, but even more so for situations
of armed conflict or violence within the borders of a single state. The
only possibility for UN intervention in the territory of a state is if the
situation in that state poses a threat to international peace and security.
Although there have been a few occasions when the UN Security Council
has deemed such a situation to exist (for example, Somalia in 1992,
Rwanda, and the former Republic of Yugoslavia), in an even larger
number of situations similar circumstances did not trigger that response
(for example, Sudan, Algeria, Burundi, Colombia, and Somalia in 1999).
What these examples serve to underline is the fact that UN intervention
in the territory of a state is currently not predictable. There are no clearly
defined criteria for such interventions, nor can such criteria be derived
from cases where such intervention did or did not take place. What re-
mains is an image of randomness, which takes on shape only when
viewed through the looking glass of the political or economic interests of
the permanent members of the Security Council.

The NATO intervention in Kosovo and the former Republic of Yugo-
slavia provides a good example of the current state of unpredictability, as
well as of the way in which economic and political interests are given
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primacy over law. No matter how understandable NATO’s decision may
appear in the light of our failing collective security system, it does raise
very serious questions.

First, in terms of public international law, the NATO actions are un-
lawful.9 In addition, it is important to understand that the NATO actions
do not derive any legitimacy from the unanimity of NATO member
states. Ultimately, legitimacy for such interventions can be obtained only
through consultation with all UN member states to achieve their accep-
tance of the intervention as the last remaining option. This acceptance
should be sought before the actual intervention takes place, and is defi-
nitely not to be construed after the fact.

Secondly, it is not correct to leave the decision on the use of power,
and the definition of what constitutes justice in particular cases, in the
hands of those who ultimately exercise that power. If that happens, in-
tervention will definitely become an option open only to those able to
wield the sword, putting the destiny of world order under the immediate
control of the most powerful states.

Finally, in terms of accountability it cannot be left up to NATO to be
judge and jury where its own actions, choices and omissions are con-
cerned. As far as the NATO intervention in Kosovo is concerned, argu-
ments of ethics and morality have found wide-ranging support. However,
it is shameful to have to conclude also that NATO, in its initial resolve,
failed to put a stop effectively to the deeds for which it went into action.
Although NATO aimed to end the ethnic cleansing in Kosovo, it was too
preoccupied with political responses and public opinion at home and too
much governed by a zero tolerance of casualties. Consequently, the
NATO actions were spun out over a period of nearly three months –
during which time a further 700,000 Kosovo Albanians were forcibly
evicted from their homes, becoming refugees in neighbouring countries
or displaced within their own. Seen in that light the NATO actions also
raise an issue of proportionality related to the use of force. Force was
used because it was deemed to be the sole remaining option, but it was
used in such a manner that it was insufficient effectively to end the vio-
lence against which it was being employed. The NATO resolve and ac-
tions in Kosovo are in stark contrast to events in Krajina in 1995. The
forcible eviction of 600,000 Serbs by the Croat armed forces went largely
unremarked by the international community, including NATO, and no
sanctions at all were imposed. In fact, allegations have been made that
these evictions were effected with the active support of the US and Ger-
man governments.

It is true that the collective security system needs an overhaul. Its
proven unsuitability to ending international armed conflicts, as well as its
limitations concerning situations of conflict and/or violence in the terri-
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tory of a single state, serve to underline this need. In addition, the system
is increasingly politicised, and decisions regarding international peace
and security are principally governed by the economic motives and po-
litical interests of the most powerful states within the UN system.

It is beyond the scope of this chapter to propose even the most rudi-
mentary structure of a future world order. However, recent experience
has taught us that any system will fail if it does not meet certain basic
requirements:
� A credible collective security system must be built on the positive en-
gagement and support of UN member states.

� This system must be anchored in public international law.
� The system must set out to safeguard peace and security at both the
national and the international level.

� States must acknowledge that the prohibition of interference in matters
essentially within domestic jurisdiction does not apply to situations
and/or circumstances where systematic and gross violations of human
rights pose a threat to peace and security within a single state.
Other, more detailed proposals could be made with a view to demo-

cratising and enhancing the effectiveness of the international security
system. Assuming that the United Nations and its Security Council re-
main the lynch pin of that system, certain minimum reforms will be nec-
essary. First, given that the rationale behind establishing the veto power
for the permanent members of the Security Council is no longer valid,
that veto power should be annulled.10 In fact, the question may be asked
whether the idea of permanent membership should not be abolished in
favour of a more democratic system. The Security Council as a whole
could decide on issues relating to peace and security. The voting proce-
dures on matters relating to peace and security should require a total of
nine affirmative votes, including the affirmative vote of at least three out
of five permanent members of the Council. Only multilateral interven-
tions under the auspices of the United Nations should be allowed. The
implementation of Security Council resolutions through regional security
alliances should remain an option.

Finally, experience has clearly demonstrated the dangers of relying too
heavily on one state or group of states for ‘‘peace enforcement’’. Atten-
tion should be given to a more equitable distribution of the burden where
UN intervention missions are concerned. The current levels of control
exercised by the United States over such missions in terms of their actual
establishment, as well as on issues relating to force composition and
command, do not reflect a collective and democratically functioning
security system. Many countries in Africa, Europe, Latin America and
Asia have effective and efficiently functioning armed forces at their dis-
posal. It should always be possible to implement UN operations in the
absence of, or at least without total reliance on, the usual actors.
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UN intervention with armed force

The United Nations has the possibility under its Charter to use air, sea or
land forces as may be necessary to maintain or restore international peace
and security. On a number of occasions the United Nations has resorted to
the use of these powers. In more recent times these powers have also been
brought to bear in situations where a conflict within the borders of a state
was held to pose a threat to international peace and security (northern
Iraq in 1992; Somalia in 1992 and 1993; Bosnia–Herzegovina in 1995).

An analysis of the UN potential to intervene with armed force in order
to end or prevent violent conflict requires an understanding of how the
organisation has functioned in the past. At the outset, the interventions
were classical peacekeeping missions, with UN forces deploying to mon-
itor a negotiated ceasefire between warring parties. Gradually the mis-
sion typology has changed to include what have come to be known as
‘‘peace enforcement’’ and ‘‘peace-restoring’’ missions. With the change
in typology there have been changes in the armament, appearance and
operations of UN forces.

However, the most fundamental consequence of the changing nature
of UN intervention is the way these changes have affected the position of
the United Nations itself as a neutral, independent intermediary. In the
classical peacekeeping missions, the actions and responsibilities of the
United Nations were limited to monitoring and moderating the ongoing
negotiations between parties. The United Nations did not engage in dis-
cussions as to what was right and wrong between parties. With the intro-
duction of peace enforcement and peace-restoring missions, the United
Nations has lost much of its neutral intermediary position. Through in-
tervention with armed force the United Nations becomes a party to an
ongoing conflict, irrespective of the intervention’s objective. For exam-
ple, the UN intervention in Somalia, to save 300,000 civilians from death
through starvation, was largely driven by humanitarian motives. How-
ever, the mass starvation of these civilians was in fact a method of war-
fare of one of the major faction leaders at the time. The UN actions to
avert the threat of mass starvation were not considered an act of hu-
manity by them, but rather seen as a declaration of war. This reality does
not alter the reason for the UN intervention, nor does it make that par-
ticular intervention less valid. However, it does change the role and po-
sition of the United Nations itself. In such contexts, the issue of inter-
national peace and security is no longer the object of a dialogue between
warring parties under UN supervision, but is forced upon those parties by
the United Nations in the name of the interests of the international
community.

It is debatable whether the United Nations itself is sufficiently aware
of, and acting upon, its changing position. In peace enforcement as well
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as in peace-restoring missions it will be virtually impossible for the United
Nations to avoid becoming a party to the conflict, if not in fact then at
least in terms of perception. In such cases the UN involvement creates an
additional complication, which must be taken into consideration if a
conflict is to be successfully resolved. Outrages committed against the
civilian population by UN troops, as happened in Somalia by Canadians
and in Rwanda by Belgian soldiers, will inevitably exacerbate the conflict
and further compromise the so-called neutrality and impartiality of the
intervention.

At the same time these examples shed light on another problem in re-
lation to UN intervention, that of the mandate of UN forces and the ac-
companying rules of engagement. The mandate for any UN intervention
is drawn up by the Security Council. However, it is not the Security
Council that subsequently defines the rules of engagement for interven-
ing forces. This exercise is normally left to the UN Force Commander.

Much has been written about whether UN troops can be considered to
be bound by multilateral treaties in the field of human rights and/or in-
ternational humanitarian law.11 In law there seems little basis to argue
that UN troops are bound by these provisions, for the simple reason that
the United Nations as an organisation is not a state and therefore cannot,
for instance, become a high contracting party to the Geneva Conventions
of 1949. In practice, UN troops come from countries that invariably have
ratified the very same conventions, with clear consequences for the con-
stituency and practices of their national armed forces. In situations of
armed conflict, serious and systematic violations of human rights are as
much a cause as they are a consequence of those conflicts. When the
United Nations engages force to end such conflicts and violations, it is
hard to understand – or even to defend – its troops not being bound by
the very provisions of public international law they seek to protect.

The United Nations has come to embrace this point of view, which has
found its way for instance into the Status of Armed Forces Agreement,
which accompanies a mandate as formulated by the Security Council. In
this document it is clearly stipulated that UN forces are bound to respect
the principles and rules of international humanitarian law. The reality
remains that it is still the Force Commander who has to ensure that the
implications of this statement are clearly introduced into rules of en-
gagement and more particularly reflected in orders for opening fire. This
raises questions about the uniformity, consistency and transparency of
actual mission implementation by UN troops and its control. For exam-
ple, in the case of the UN mission in Somalia irreconcilable differences in
views between UN contingents from different nationalities resulted in
distinct practical differences in mission implementation between those
contingents, and equally distinct differences in terms of outcome.12
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Another important issue relating to UN operations is that of judicial
control over UN troops and their accountability. At present no structure
offers a satisfactory solution for this problem. Within the United Nations
there is no system for independent judicial control or other control over
the implementation of a UN mission. As the United Nations increasingly
is being challenged over its interventions and the ways in which they are
executed, as well as over those it fails to make, this issue urgently re-
quires redress. No doubt the establishment of the International Criminal
Court will go some way to ensuring the judicial control described above.
However, it is already clear that the mandate of the Court does not pro-
vide comprehensive cover for all actions undertaken by armed forces
under UN auspices. This may serve to underline the reluctance of the
most powerful states to subject their troops to international control when
acting under the auspices of the United Nations.

The youngest branches on the tree of interventions under the auspices
of the United Nations are interventions executed upon the territory of a
single state. Increasingly, these missions are of the peace enforcement
and/or peace-restoring variety, which raises fundamental issues of law.
There are two distinct working possibilities for such interventions: the
UN forces act either as a substitute for, or as a complement to, national
authorities. In both cases the interesting question is which set of laws gov-
erns the UN operation – domestic law or international law? In Kosovo,
while a Status of Armed Forces Agreement was still to be concluded,
KFOR soldiers effected the arrest of civilians, and in two instances used
intentional lethal force. This does give rise to the question of on what
legal basis they could possibly justify their actions. More specifically it
gives rise to the question of which legal and judicial system subsequently
exercises the required independent control over such arrests or use of
force.13

More and more UN troops in peace enforcement missions take on re-
sponsibilities and assume functions that in normal circumstances would
have been carried out by national law enforcement organisations. Gen-
erally, UN military troops are poorly prepared to carry out such missions
and functions (sometimes also referred to as situations other than war).
Their knowledge and skills in policing techniques and tactics are at best
uneven, while their knowledge and understanding of legal requirements in
relation to police performance are generally insufficient.14 The latter fact
may be demonstrated by the distribution to troops of pocket cards with
printed rules of engagement for such situations. In short, current levels of
training of members of armed forces fail to acknowledge sufficiently the
fundamental differences between police and military operations.

The substitution of national law enforcement authorities by UN forces,
or the incorporation of UN forces into national law enforcement struc-
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tures, raise other important issues, which are yet to be adequately ad-
dressed. The assumption of such authority would, presumably, have to be
justified with reference to public international law and based upon exist-
ing international legal principles. Any other possibility (for example,
placing the mission under the scrutiny and control of a national judicial
system) would be untenable because it would undermine the very notion
of the collective security system. In addition, it is highly unlikely that
troop-contributing nations would agree to their forces acting under the
jurisdiction or legal control of the host state against which it has been
moving with force.

Naturally, UN intervention in armed conflict must not be limited to the
achievement of basic military objectives. Ensuring a lasting peace is more
about restoring the basic functions of societies than it is about effectively
ending hostilities. Peace is more than the mere absence of war. It is heart-
ening to note that the international community – or at least the United
Nations – is beginning to recognise and act upon this reality. A report by
the UN Secretary-General to the Security Council, pursuant to paragraph
10 of Security Council resolution 1244 (1999), outlined the main concept
for the international civilian presence to be established in Kosovo. The
report delineated coverage for issues relating to: (a) the interim civil ad-
ministration; (b) humanitarian affairs; (c) institution-building; and (d) re-
construction.15 This report, which drew the outlines of the UN Mission
in Kosovo, touched on all aspects and functions of society and set out to
rebuild and reconstruct a democratically functioning society, with clear
guarantees for the promotion and protection of human rights.

Waging peace

As demonstrated above, for the United Nations or the international
community to declare war on violence within the state is not a solution.
At best it complicates a conflict through the introduction of further
parties, while at the same time serving further to entrench the actual con-
flict. The immediate outcomes of war in terms of destruction and irrevo-
cable human suffering can hardly be deemed desirable by exponents of a
collective security system, which is essentially based upon the promotion
and protection of fundamental human rights and freedoms. At the very
beginning as well as at the very end of armed conflict stand human be-
ings. Not only must actions undertaken to safeguard peace and security
focus on civil administration, social institutions and governmental au-
thorities. They must also and primarily concentrate on the well-being of
people. Peace talks, round tables, conferences, negotiations, media drives
and campaigns must include all parties to a conflict. All too often this is
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not the case. Whatever was part of the problem must be taken into ac-
count as part of the solution to be established. If not, the solution will
not truly reflect the underlying problem and the conflict will not really be
resolved.

It has been said before that the international community is better at
cleaning up after conflicts than at preventing them in the first place. Once
again, Kosovo provides an instructive example. The massive operation to
be undertaken in the Balkans was praised in the previous section for its
attention to and focus on civil and social structures. However, it is ironic
to note that many of the measures now proposed are in fact the very ones
that could have served to prevent the conflict from escalating in the first
place. It is time for the international community finally to learn from the
lessons of the past and finally to end the war. It is time to wage peace.
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8

Mercy and justice in the transition
period

Helen Durham

The quality of mercy is not strain’d,
It droppeth as the gentle rain from heaven
Upon the place beneath: it is twice bless’d;
It blesseth him that gives and him that takes – Shakespeare

Mercy, as Shakespeare so eloquently reminds us, is intrinsically a ro-
mantic and ideal notion. In technical terms, mercy can be administered
only by ‘‘victors’’ and implies discretionary application to a defeated
group. Philosophically it involves recognising that ‘‘people do wrong’’,
and could be seen as the gentle art of knowing what to overlook. It is
steeped in morality: ethics with hints of religion. It is an ideal for which
to strive. When dealing with states in a transition period – movement
from armed conflict or civil strife to civil society – mercy is not appropri-
ate to locate the paradigm of rebuilding within. Mercy will and must have
a role to play in reconstituting society after massive trauma; it should not,
however, play a foundational part in this process.

Justice, on the other hand, is a system of bringing individuals to trial
before a court of law. It involves the judiciary, in a full process that must
be accorded respect and can be seen to be less reliant upon discretion.
Justice is designed to be impartial in its dealings. It can be tempered by
mercy, but philosophically justice strives for equity, not kindness.

Following the cessation of hostilities and civil strife, the bringing to
account and punishment of perpetrators of violations of human rights
and international humanitarian law (that is, the law of armed conflict)
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have been acknowledged to be a necessary precursor to the restoration
of legal, political and social order. As the conclusion of the thirty-eighth
report from the US Foreign Policy for Peace Conference argues:

Failure to hold war criminals and human rights offenders fully accountable for
their deeds may be politically (and militarily) expedient in the immediate post-
conflict environment, but in the long term such failures significantly undermine
the chances for genuine national reconciliation and peace. Recent experience has
shown that a society’s failure or inability to assign accountability for past wrongs
breeds cynicism and prevents healing.1

Writers in this area also highlight the role post-conflict prosecutions
play in publicly acknowledging the suffering of survivors and victims,2 as
well as fostering a collective understanding of what has occurred during a
horrific period. These factors are critical in the quest for national recon-
ciliation and the recording of an accurate history. Furthermore, prosecu-
tion has broader value than merely punishing those who are found guilty
and attempting to deter those who consider acting illegally. For example,
Zuroff has argued that ‘‘[t]he public trials of [Nazi] criminals have played
an important role in educating the public regarding the Holocaust and
undermining the propaganda of Holocaust deniers’’.3

There is also direct evidence that citizens in a number of countries
moving away from civil strife and towards civil society see the need for
justice. To mark the fiftieth anniversary of the Geneva Conventions in
August 1999, the International Committee of the Red Cross (ICRC)
launched a ‘‘People of War’’ project with the aim of giving the general
public a chance to air their views on a range of issues relating to war. A
number of countries were identified and over 1,000 individuals from each
country were surveyed. Focus groups and in-depth, face-to-face inter-
views were also held. Civilians and combatants alike shared their experi-
ences and opinions on what basic rules should apply in war.

In responding to the question ‘‘Are there rules or laws that are so im-
portant that, if broken during war, the person who broke them should be
punished?’’ time and time again people from all walks of life around the
world expressed their desire for war crimes prosecutions. In Colombia,
71 per cent answered yes to this question, in Bosnia–Herzegovina 82 per
cent, and in Somalia 63 per cent. In the Russian Federation, the United
Kingdom, the United States and France, three-quarters of the public said
that violators should be punished. Answers to the question of who should
be responsible for punishing the wrongdoers were also sought. In Somalia,
51 per cent believed that Somalis – be they in the courts, members of the
government, military or civilians – should be in charge of such cases and
expressed concern about the lack of central government. In Bosnia–
Herzegovina, on the other hand,
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Over 60 per cent – rising to two-thirds of Bosnians and Croats – believe an in-
ternational criminal court should be responsible for punishing wrongdoers. Just
2 per cent think the military should judge and punish war criminals. In fact, only a
minority would turn to any of the national institutions. The Serbs have much less
confidence in an international criminal court, though half believe it should assume
responsibility for punishing war criminals.4

Domestic prosecutions

Although a vast majority of states have ratified the Geneva Conventions
and thus are required to prosecute those accused of war crimes, this does
not occur regularly or consistently.5 States in transition periods are likely
to experience technical difficulties within their legal systems. Even if the
judiciary of a country is still intact, domestic prosecutions are often
lengthy and sentencing may appear inadequately to reflect the severity of
the crimes. Parties may be tempted to inflict swift and what they perceive
to be ‘‘appropriate’’ punishment by extrajudicial means. Alternatively,
the party with the greatest political and military power may hold mock
trials in an attempt to placate both the masses and the international
community, vindicating their own and condemning their opposition. In
either case the process lacks impartiality and legality and does not assist
in the restoration of civil society.

For the administration of justice to be legitimate, it must be applied by
an independent and competent court with the requisite jurisdiction. It is
also not enough for justice to be done; justice must also be seen to be
done. The local as well as international community must feel confident
that perpetrators have been brought to appropriate justice in an objec-
tive and impartial manner. In certain instances the perception of justice
may therefore be advanced if the arbiter is an international legal institu-
tion rather than a party with vested interests – whether they be allies or
victims of the accused. Current debates on the need for international
rather than domestic investigations and prosecutions for the atrocities
committed in East Timor highlight this point.6 It is this issue – inter-
national criminal prosecutions – that constitutes the chief focus of this
chapter.

Alternatives to prosecution

It is important to acknowledge that prosecution is not the only model for
dealing with the past by states in transition. There are challenges to the
assertion that rebuilding a society necessitates the hosting of trials; in fact
a range of alternatives for encouraging post-conflict accountability have
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been implemented throughout the world.7 Such mechanisms include the
granting of complete amnesties and a range of official commissions of
investigation in countries such as Israel, Guinea, Uganda, Argentina and
Chile.8 The South African Commission on Truth and Reconciliation is
perhaps the best known. The South African Minister of Justice in 1995
stated that a ‘‘commission is a necessary exercise to enable South Afri-
cans to come to terms with their past on a morally acceptable basis and to
advance the cause of reconciliation’’.9 Although I will not deal with this
Commission in detail, this process designed to aid forgiveness (while not
forgetting past wrongs) is of some note. The Commission has the discre-
tion to be less adversarial and punitive than other modes and is empow-
ered to grant wide amnesties. However, amnesties can be granted only for
acts deemed political, not those committed for personal gain or malice.
The Commission also affords victims the opportunity to relate the viola-
tions they have suffered and receive reparation. It is a system that com-
bines mercy and justice with a commitment to national unity, long-term
peace and stability.10

Ad hoc international criminal tribunals

In the early 1990s, news of the atrocities occurring in the conflict in the
Balkans resulted in a reassessment of the need for national security
matters to be tempered by the international legal system. As Professor
Bassiouni noted, the ‘‘events in Yugoslavia and Rwanda shocked the
world out of its complacency and the idea of prosecuting those who
committed international crimes acquired a broad base of support in
world public opinion and in many countries’’.11

In response, the UN Security Council established the International
Criminal Tribunal for the former Yugoslavia pursuant to unanimous res-
olutions 808 of February 1993 and 827 of May 1993. The International
Criminal Tribunal for the former Yugoslavia has the capacity to try in-
dividuals for international crimes including genocide, crimes against
humanity, grave breaches of the Geneva Conventions and war crimes. A
year later, a similar international criminal tribunal was created by the
Security Council pursuant to resolution 955 to try breaches of interna-
tional criminal law in Rwanda. The International Criminal Tribunal for
Rwanda can also try individuals for genocide, crimes against humanity
and war crimes. Because the conflict in Rwanda was internal rather than
international, ‘‘grave breaches’’ of the Geneva Conventions are not rele-
vant. Rather it has jurisdiction over violations of article 3 common to the
Geneva Conventions and of Additional Protocol II.

The creation of these tribunals was an unprecedented and significant
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step in international criminal law. Although the world had witnessed a
range of international trials after the Second World War, including those
held at Nuremberg12 and Tokyo,13 the International Criminal Tribunal
for the former Yugoslavia and the International Criminal Tribunal for
Rwanda are the first international penal mechanisms established neither
by victors nor after the conflict. Furthermore, because they were estab-
lished by the Security Council pursuant to Chapter VII of the United
Nations Charter, they create a binding obligation on all member states to
assist and cooperate fully with the Tribunal if requested.

As of November 2001, the International Criminal Tribunal for the
former Yugoslavia had publicly indicted 79 individuals and had 50 in
custody.14 The International Criminal Tribunal for Rwanda had indicted
55 persons and had 53 in custody.15 Indictments and prosecutions from
both Tribunals include a range of actors, from ‘‘small fish’’ to extremely
powerful individuals such as President Milosevic of Yugoslavia and Jean
Kambanda, the former prime minister of Rwanda. The International
Criminal Tribunal for the former Yugoslavia does have jurisdiction over
Kosovo and has indicated that it will not treat the recent activities of
NATO in any manner different from other military offensives.16 How-
ever, Chief Prosecutor Carla del Ponte announced in an address to the
UN Security Council on 2 June 2000 that a criminal investigation into the
1999 NATO air campaign would not be opened.17

The handful of judgments from these tribunals to date have made sig-
nificant advances in international criminal jurisprudence on topics such
as the Security Council’s authority to create such bodies; their relation-
ship with national courts; jurisdiction; trials in absentia; evidentiary mat-
ters; challenges to judges; and elements of the crimes – to name a few.18
Decisions from these Tribunals have also had a crucial impact on the way
the international community views and prosecutes sexual violence.19

The proposed Cambodian tribunal

In July 1998, the UN General Assembly passed resolution 52/135 to
establish a Group of Experts to undertake three tasks: (1) to evaluate the
existing evidence to determine the nature of the crimes committed by
Khmer Rouge leaders in the years 1975–1979; (2) to assess the feasibility
of bringing Khmer Rouge leaders to justice; and (3) to explore options of
bringing such leaders before international or national jurisdiction. The
Group, chaired by Sir Ninian Stephen, reported that the patterns of
abuse fell into four categories: forced population movements; forced
labour and inhumane living conditions; attacks on enemies of the revo-
lution; and purges within the party.
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Apart from the ‘‘show trials’’ of Pol Pot, in absentia trials of Ieng Sary
and the recent trials of those accused of the murder of foreign nationals,
the Khmer Rouge have not been held accountable for their actions dur-
ing the 1975–1979 period when an estimated 1.7 million (or 20 per cent
of the population) were killed. The Group’s report notes that, owing to
the time delay, difficulties will arise with the gathering of evidence. There
is no doubt that some witnesses will have died and other physical evi-
dence will have decayed. Nevertheless, it should be acknowledged that
the Documentation Center of Cambodia, originally set up by Yale Uni-
versity, has compiled substantial records relating to this period. More-
over, some physical evidence is still locatable.

The Group of Experts proposed two options for bringing individuals
to justice in this instance. One option involved a tribunal established
under Cambodian law and the other a tribunal established by the United
Nations. Because of a range of factors, including the level of corruption
within the Cambodian legal system and a lack of public confidence in the
judiciary, the Group recommended the latter option. A number of inno-
vative suggestions can be found in the report relating to the method of
establishing such a UN tribunal.

The report argued that, unlike the situation in the former Yugoslavia
and Rwanda, Cambodia is a country where for the most part peace pre-
vails. Thus a resolution under Chapter VII of the UN Charter, as was used
to create the previous two ad hoc tribunals, may not be appropriate. The
Group examined the potential of creating a tribunal under Chapter VI of
the Charter, although it cautioned that in this case the Court might lack
the power to issue binding orders to other states. However, the Group
advised that in the reality of international life there may be little differ-
ence between a tribunal established under Chapter VI or VII. The expe-
riences of the ad hoc tribunals indicate the necessity of voluntary coop-
eration:

not even a Chapter VII mandate has prevented the existing tribunals from en-
countering non-compliance with their orders . . . This strategy of moving from
Chapter VI to Chapter VII has been used by the Council in the past. And, as
noted, it is possible for the Council to make binding decisions under other parts
of the Charter.20

Another suggestion included the creation of a tribunal by the General
Assembly under its recommendatory powers found in Chapter VI of the
Charter, in particular articles 11(2) and 13. Once again the report com-
mented that an Assembly-created tribunal would also rely on the volun-
tary compliance of states. The report left open the creation of a tribunal
by other organs of the United Nations, including the Economic and So-
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cial Council or the Secretary-General. After exploring these options, the
Group expressed its preference for a tribunal established by the Security
Council under Chapter VII or VI or any other relevant part of the
Charter.

The United Nations considered this report and made a number of rec-
ommendations for the creation of an international criminal tribunal.
However, the Cambodian government rejected the formulas proposed by
the United Nations, preferring to create its own tribunal. In August 2001
legislation was enacted in Cambodia establishing the framework for a
UN-assisted tribunal to try leaders of the Khmer Rouge. However, the
form of this tribunal remains uncertain. Only if a memorandum of un-
derstanding (MoU) with the United Nations is established will it become
clear whether the tribunal will be dominated by the UN or the Cambo-
dian legal system.21 Whatever the outcome of negotiations, the range of
options expressed by the Group of Experts for the creation of new in-
ternational criminal tribunals may set an interesting precedent for future
tribunals.

The International Criminal Court Statute

The creation of an international criminal court was mooted for over a
century.22 In the past 50 years a number of attempts were made to draft
a statute for such an institution; however, the Cold War stifled prospects
of serious discussions. Only in November 1992, in the wake of the col-
lapse of the Soviet Union, did the UN General Assembly request that the
International Law Commission draft a Statute for an international crimi-
nal court.23 This action was largely motivated by a coalition of Caribbean
states, which believed that an international criminal court would assist
them in confronting and combating the transnational problem of drug
cartels.24 This initiative culminated in 1994 with the submission to the
General Assembly of a Draft Statute establishing an international crimi-
nal court.25

In submitting the Draft Statute, the International Law Commission
recommended that the General Assembly call a conference to finalise the
process. However, owing to a lack of agreement on various issues among
states, an ad hoc Committee was created to continue discussions.26 The
Committee’s failure to arrive at a consensus on the international criminal
court resulted in the General Assembly’s establishing a Preparatory
Committee to rework the Draft Statute so as to develop a widely ac-
cepted text. Six Preparatory Committee sessions were held at the United
Nations in New York between March 1996 and April 1998. Subsequently,
a United Nations Conference of Plenipotentiaries on the establishment
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of an international criminal court was held in Rome from 15 June to
17 July 1998. Over this five-week period a Statute for the International
Criminal Court was created.

The International Criminal Court entered into force on 1 July 2002,
after 60 states had ratified the Statute.27 It is located in The Hague with
links to the United Nations. The International Criminal Court is not ret-
rospective and will be able to try individuals accused of committing
crimes only from the date on which it entered into force. Thus there will
still be a need for the tribunals for Rwanda and the former Yugoslavia
as well as others such as the proposed Cambodian tribunal. The Inter-
national Criminal Court will not replace national prosecution, but will
complement national courts. Except in situations of referral from the
Security Council, the International Criminal Court (ICC) has jurisdiction
only when a state is ‘‘unwilling or unable genuinely to carry out the in-
vestigation or prosecution’’ (article 17). The permission of either the
state on whose territory the crime occurred or the state of which the
person accused is a national is required before the ICC can exercise
jurisdiction (article 12).
The Rome Statute is divided into 13 parts,28 consisting of 128 articles

fronted by a preamble. Major principles underlying the creation of the
International Criminal Court are mentioned in the preamble as well as
articulated in specific articles. A central principle is that it does not seek
to replace domestic courts. Rather, several references are made to the
fact that the International Criminal Court is complementary to national
criminal jurisdictions. The preamble emphasises that it remains ‘‘the duty
of every State to exercise its criminal jurisdiction over those responsible
for international crimes’’.

The International Criminal Court has jurisdiction over the crimes of
genocide, crimes against humanity and war crimes. The crime of aggres-
sion will also be included in the International Criminal Court Statute
after further work has been done to create a clear and widely accepted
definition of this crime. The definition of genocide reflects that given in
the Genocide Convention (article 6). The definition of crimes against
humanity does not demand a nexus to armed conflict and requires
‘‘widespread or systematic attack directed at any civilian population’’
(article 7). The list of such crimes includes murder; extermination; forc-
ible transfer of population; torture; persecution; enforced disappearance;
apartheid; and ‘‘other inhumane acts of a similar nature’’. There is a
specific and detailed list of crimes concerning sexual violence, including
rape, sexual slavery and enforced pregnancy (article 7(1)(g)).

The war crimes provision states that the International Criminal Court
shall have jurisdiction in respect of ‘‘war crimes in particular when com-
mitted as part of a plan or policy or as part of a large-scale commission of
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such crimes’’, thus not creating a strict threshold (article 8(1)). Grave
breaches of the Geneva Conventions are included (article 8(2)(a)) as
well as other serious violations of the laws and customs applicable in in-
ternational armed conflict (article 8(2)(b)). The provisions of article 3
common to the four Geneva Conventions are listed (article 8(2)(c)), as
well as a range of crimes committed in non-international armed conflict,
such as attacking civilians not taking part in hostilities (article 8(2)(i));
attacking humanitarian workers (article 8(2)(ii)); sexual violence (article
8(2)(vi)); and actively using children under the age of 15 in hostilities
(article 8(2)(vii)). There are three methods for a case to be referred to
the International Criminal Court. Article 13 allows a case to be referred
to the International Criminal Court by the Security Council acting under
Chapter VII of the UN Charter. Additionally, referrals can be made by
states parties and by the International Criminal Court Prosecutor.

The Statute for an International Criminal Court was and is a significant
achievement, which received the support of 120 countries at the Rome
Conference. It was opposed by only 8 states, while 21 states abstained
from voting. The exact role it will play in assisting states in their transi-
tion from civil strife to civil society is yet to be seen. Most significantly, its
creation demonstrates a tangible desire to implement international en-
forcement mechanisms of international human rights and humanitarian
law.

Gathering evidence for international prosecutions

A crucial factor in any attempt to implement international justice is the
need for the identification and creation of mechanisms to gather evi-
dence. Even states with legal infrastructures intact can experience diffi-
culties in finding witnesses prepared to come forward and in ensuring
that physical evidence is not destroyed or hidden. For states in a period
of transition wishing to utilise international tribunals or courts, there will
often be an inherent lack of traditional investigative bodies such as the
police. In recent times, UN investigators have played a significant role in
exhuming bodies in places such as the Balkans and East Timor.29 In the
future, particularly now the International Criminal Court has entered
into force, this role will increase and adequate resources will need to be
allocated for these tasks. There are also a number of international
‘‘freelance investigators’’ of atrocities, the most famous being ‘‘Nazi
Hunters’’ such as Simon Wiesenthal. However, such individuals can be
seen as more useful in creating public awareness and mobilising political
will to prosecute rather than actually becoming a substantial part of the
judicial process.30

MERCY AND JUSTICE IN THE TRANSITION PERIOD 153



States emerging from civil strife are very likely to have a large number
of non-governmental organisations (NGOs) and non-state actors present.
The International Criminal Tribunal for the former Yugoslavia, the Inter-
national Criminal Tribunal for Rwanda and the International Criminal
Court allow the submission of evidence from a broad range of sources,
including NGOs.31 Experiences from the ad hoc tribunals indicate that
NGOs are essential in providing relevant evidence and in many instances
are the only institutions to witness atrocities. However, the issue of NGOs
and non-state actors providing evidence is a controversial one. In partic-
ular, humanitarian non-state actors, such as the ICRC, do not wish to be
involved in the judicial process.

NGOs and non-state actors can be roughly divided into two groups:
humanitarian actors and human rights actors. Obviously these two cate-
gories do not fit every organisation, and a number of actors will fall into
both groups at different times during their various activities. There is also
a practical need to acknowledge the integral interrelationship between
human rights activities and humanitarian relief.32 However, for the pur-
poses of this chapter the two categories are useful tools for exploring the
attitudes within the NGO community towards gathering evidence for in-
ternational criminal prosecutions.

Humanitarian actors

International humanitarian organisations, such as the ICRC, Médecins
sans Frontières (MSF) and the United Nations High Commissioner for
Refugees (UNHCR), work on the ground and in the field during armed
conflict or times of crisis. Hence, to undertake their tasks they require
access to victims of conflict and often the cooperation of the authorities
in control, whether these be the warring parties or the government. For
access and cooperation it is necessary for humanitarian organisations to
have a degree of trust and relatively good relations with those in power.
Moving beyond their traditional role of assisting victims and into the role
of denouncing offenders could create problems with their operations in
these countries. Furthermore, in providing evidence, the personal secu-
rity of staff members in the field may be compromised. If members of
humanitarian organisations testify at the International Criminal Court or
other judicial bodies, this is likely to have a serious impact upon their
negotiations, various relationships and capacity to deliver assistance to
the needy.

Rather than wanting to provide input to the prosecutor’s investigation,
some humanitarian organisations wish for protection against giving evi-
dence, or at least the discretion to decide whether or not they are in-
volved in the process. This is so they can continue to fulfil their mandate
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of relieving the suffering of victims on the ground and delivering services
during periods of crisis. This mandate often relies upon humanitarian
actors remaining separate from the penal system. As Jacques Stroun,
Deputy Director of Operations of the ICRC states, ‘‘public denunciation,
for instance, may sometimes compromise the dialogue with the author-
ities concerned and jeopardize work for victims in the field’’.33

If such organisations are seen to provide evidence of what they have
witnessed, they may be accused of taking a partial approach, which could
result in the denial of access. Even if access is not denied in the particular
conflict from which they provide evidence, it is certainly possible the
organisation’s activities could be limited in the context of other conflicts.
It is not just the issue of access and trust with the authorities that is a
consideration; a number of humanitarian actors use the principle of neu-
trality as an ideological position as well as a pragmatic tool.34 The fear of
allegations of a lack of independence in providing evidence at prose-
cutions is a genuine concern for many of these organisations.

Not all humanitarian organisations require access to the same degree,
and often it is a philosophical dilemma as much as a practical issue
whether to remain quiet after witnessing atrocities. Unlike many other
humanitarian organisations working in the field, MSF bears witness to
violations of basic humanitarian principles and denounces them publicly.
MSF believes this is a vital part of its humanitarian mandate and com-
mitment. As Fabien Dubuet from MSF in Paris writes:

To denounce publicly violations of our medical duties and serious breaches of
humanitarian law is at the heart of the MSF identity since 1971. But we are not a
human rights organization. The priority is to protect people: it means that we
have to make noises at the right time, to alert rather than prove. Our main task is
not to investigate and prove situations. We speak of violations we have witnessed
through our medical activities . . . Our message is the one of a medical and hu-
manitarian organization that witnesses on-going war crimes and crimes against
humanity on the field and that thinks for those crimes there is an absolute need
for justice, beyond medical care.35

On the other hand, the ICRC will not give evidence.36 In negotiations
to develop rules of procedure and evidence for the International Crimi-
nal Court, the ICRC advanced its unique position and advocated a con-
fidentiality rule. The ICRC stated four reasons for this distinct treatment:
(1) in discharging its mandate, the ICRC obtains information on the basis
of a relationship of confidence; (2) the element of confidentiality is es-
sential to the full and satisfactory maintenance of the relationship be-
tween the ICRC and warring parties; (3) it is universally accepted (for
example in the Geneva Conventions and Protocols) that it is in the in-
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ternational interest to foster this relationship; (4) the disclosure of infor-
mation in breach of the ICRC’s confidentiality rule would cause irrepa-
rable damage to the ability of the ICRC to perform the functions allotted
to it and thus to the international public interest.37

These arguments were confirmed in a decision of the International
Criminal Tribunal for the former Yugoslavia Trial Chamber III in July
1999. The issue related to a motion filed by the prosecution in the ‘‘Simic
and Others’’ case regarding a former ICRC employee giving evidence on
facts coming to his knowledge by virtue of his employment. The Tribunal
ruled that customary law provided the ICRC with ‘‘an absolute right to
non-disclosure of information relating to the work of the ICRC in the
possession of an ICRC employee. Consequently no issue arises as to the
balancing of the ICRC’s confidentiality interest against the interest of
justice.’’38
The dilemma faced by humanitarian organisations in the prosecution

of those who perpetrate atrocities is ironic in the sense that, of all non-
state actors, these organisations have access to the most valuable evi-
dence. Being in the field, often in the middle of breaches of international
humanitarian and human rights law, and regularly in contact with the
perpetrators, humanitarian actors could provide the richest and most
credible details to the prosecutor. However, owing to the practical con-
siderations of their work they are unable to assist in this manner, choos-
ing to focus upon immediate assistance and access to victims. The tension
experienced by humanitarian actors between access and justice and be-
tween short-term security and long-term development will continue to
grow as international criminal law expands.

Human rights actors

NGOs, which focus on human rights, by their very nature, are well equipped to
assist the Tribunals in their investigation work. I say this because human rights
organizations focus on the monitoring and reporting of human rights violations
and seek to prevent future violations. This function is not inconsistent with that of
the Tribunal.39

Human rights actors tend to be less visible in the field undertaking prac-
tical operations and more focused upon advocacy issues. For example,
although organisations such as Amnesty International and Human Rights
Watch need to gather their data in countries with human rights abuses,
the vast bulk of work is done in cities such as London and New York. It
is at these sites that campaigns are developed and distributed throughout
the world. In many circumstances such campaigns involve education,
monitoring states’ human rights situations and denunciation.
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Thus, the giving of evidence at international trials involves less threat
to the daily work of human rights organisations. This is because, in gen-
eral, human rights actors are less reliant upon trust and detailed negotia-
tions with potential perpetrators. Those gathering evidence for human
rights advocacy campaigns tend to undertake very short research trips,
develop relationships with local NGOs and often utilise detailed state-
ments from individuals no longer in the country – for example, refugees
who are sheltering in another state. Often human rights organisations
have to be extremely discreet about the initial source of their information
and have strict verification processes. Owing to these factors, human
rights actors may occasionally have difficulties in obtaining evidence,
compared with humanitarian actors. However, there are fewer restric-
tions on the use of this information once it is in the possession of human
rights organisations.40

A number of large human rights actors have substantial technical ex-
pertise in international criminal law. As a group, respected human rights
organisations also have the support of the academic community and the
media. Combined with the willingness and the commitment to give evi-
dence, this can result in human rights actors playing a crucial role in
international criminal prosecutions.

There is a great need for humanitarian and human rights organisations to
consider deeply what role they wish to play in the prosecution of those
accused of atrocities. Questions to be asked at an institutional level in-
clude how the gathering and supplying of evidence will affect an NGO’s
mandate, and philosophically what stance an organisation will take in
relation to prosecutions in a disrupted state. The case of the ICRC is
unusual owing to the organisation’s strict principles and limited mandate.
It also must not be forgotten that the ICRC is necessary in an environ-
ment where other humanitarian and human rights actors exist who are
prepared to focus upon justice and advocacy. All actors in the field need
to develop ideologies that move beyond mere rhetoric to deal with in-
creasingly complex environments and the pressure that will inevitably
arise to assist in the quest for justice. As Nicholas Leader states: ‘‘In
order to promote the primacy of the humanitarian imperative, agencies
need to be sure of their principles, and ensure that they live by them.’’41

Conclusion

The qualities of mercy and justice must not be forgotten in any attempt
to reconstitute civil society after civil strife. How a community chooses to
deal with the ‘‘history of horrors’’ it has endured must be carefully
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thought through, with long-term vision as well as a focus upon short-term
necessities. In many instances, the prosecution of those accused of the
commission of atrocities may not be appropriate, yet in many other in-
stances it may be the best way to ensure that a society moves forward.
Irrespective of the final decision, the increasing development and interest
in international criminal law require all those with the task of rebuilding
a state to have a good understanding of the relevant legal mechanisms.
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Part 4

Reconstituting political order





9

Institutional design and the
rebuilding of trust

William Maley

Without trust, a ‘‘society’’ hardly merits the name. This may seem a terse
summation of an exceedingly complex set of problems, but at least it
serves to alert us to a challenge that all too often confronts those who
happen to be residents of disrupted states. Hobbes’s nightmare of a war
of all against all is rarely, if ever, realised in the real world,1 but it retains
its relevance as a warning of the dangers that attend a breakdown of the
mechanisms sustaining social order. In circumstances where such mecha-
nisms have been substantially compromised, complex remedies are likely
to be required in order to facilitate the delicate process of reconstituting
political order.

The aim of this chapter is to explore in more detail the problems that
arise from an erosion of trust within disrupted states, and the approaches
to the design of institutions that can help to alleviate or overcome these
problems. The chapter is divided into three sections. The first examines
the dimensions of trust, the problems for social order that can spring
from a decline in trust, and remedies that might be adopted in response.
The second section focuses specifically on institutional remedies, address-
ing in turn the questions of what marks an effective process of institu-
tional design, what substantive issues need to be considered in designing
institutions to restore stability in disrupted states, and how such institu-
tions might be legitimated. The third section deals with the strengths and
weaknesses of various concrete institutional options.
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Trust and politics

The idea of ‘‘trust’’ has recently figured quite prominently in the work of
political theorists, especially in the context of debates about the require-
ments for the efficient operation of democratic political systems. In a
number of Western democracies, opinion poll evidence has pointed to
declining levels of ‘‘trust’’ in government, and some observers have in-
terpreted low voter turnout at elections as exposing a wider problem
of declining governmental legitimacy. However, running through these
debates are subtly varying understandings of ‘‘trust’’, as well as distinct
perspectives on the relationship of ‘‘trust’’ to other factors that impinge
upon democratic functioning. Broadly, trust can be defined in terms of
expectations: ‘‘to trust means to hold some expectations about something
future or contingent or to have some belief as to how another person will
perform on some future occasion. To trust is to believe that the results of
somebody’s intended action will be appropriate from our point of view.’’2
In the following discussion, which is concerned more with senses of
‘‘trust’’ pertinent to disrupted states, I want first to draw a broad distinc-
tion between anonymous trust and face-to-face trust. Neither of these
directly involves trust in organisations, such as militias, armies or even
governments. As Russell Hardin has plausibly argued, trusting institu-
tions ‘‘makes little sense for most people most of the time’’,3 and this
warning is especially pertinent in disrupted states.

Anonymous trust arises where the trust that one grants to one’s fellows
is grounded not in specific knowledge about their individual interests or
dispositions, but simply in the knowledge that they too are members of
some collective of which one can claim membership. This may be a col-
lective of citizenship within a state, or of membership of some other type
of ethnic, religious or social community or group. The phenomenon of
anonymous trust is not an undiluted good: it can form the basis for the
acceptance of pernicious incitements directed against those who are not
members of the group. Nor should one expect it to be a ubiquitous fea-
ture of any normal person’s dispositions; anonymous trust may be much
more readily granted when the risk of granting trust is low than when the
risk is high. However, it is at the same time an important foundation for
cooperative behaviour: anonymous trust can be a significant component
of social capital.4 The challenge in a disrupted state is to reconstitute the
boundaries of anonymous trust so that they embrace the entire citizenry.
Unless this challenge is met, there will be no ‘‘mass politics’’, but only
‘‘intercommunal politics’’, of a kind that has scarred lands as otherwise
remote as Ulster and Rwanda.

By contrast, face-to-face (or interpersonal) trust is grounded in specific
knowledge about the interests or dispositions of those whom one trusts.
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It is also a significant element of social capital. If individuals cannot trust
those whom they encounter on a regular basis, and about whom they can
form clear expectations, local cooperation and the benefits that flow from
it will be difficult to sustain.

What problems flow from the breakdown of trust? There are many,
but two deserve particular attention. The first problem is that of un-
workable political communities, and Kosovo before (and arguably after)
NATO’s 1999 intervention provides a good example. There, one found
anonymous trust at relatively high levels within the major communities –
Serb and Albanian – but a catastrophic dearth of anonymous trust be-
tween the two. The net result was that politics in the territory assumed a
zero-sum character, and respect for the rights of individuals declined
disastrously, ultimately prompting pressure for international interven-
tion. Such a slide in anonymous trust does not simply ‘‘happen’’, but
reflected the role of political incentives in structuring the behaviour of
individuals.5 And, as Brian Barry has warned, once ethnic feeling ‘‘has
been whipped up, it has a terrifying life of its own’’,6 and this makes the
reconstitution of anonymous trust peculiarly difficult.

The second problem is that of disunified political elites. Political sta-
bility in the modern state has historically owed a great deal to elite unity,7
either consensual (as found in established democracies where there is
agreement as to the fundamental rules of the ‘‘game’’ of politics) or
ideological (as found in durable dictatorships where dissent at elite level
is ruthlessly suppressed in the name of some overarching value system).
In the absence of such elite unity – in other words, if face-to-face trust
breaks down within a ruling elite – political order is difficult to sustain.
Here, the cases of Afghanistan and East Timor are instructive. In Af-
ghanistan, the emergence of severe divisions within the national political
elite played a key role in the breakdown of political order which culmi-
nated in the communist coup of April 1978.8 In East Timor, a high level
of elite fragmentation supplied the Indonesian military with ready surro-
gates to conduct rampages against those who voted for independence in
the August 1999 popular consultation.9 In each case, the consequences
for ordinary people were catastrophic. The foreign occupation that these
countries endured has created an additional problem: how to cope with
collaborators. France is still struggling with the legacies of collaboration
more than half a century after its liberation from German occupation, as
the appearances before French courts of René Bousquet, Paul Touvier
and Maurice Papon illustrate;10 it would be a brave person who expected
the Afghans or the East Timorese to shrug off this burden any more
quickly, although statesmanlike leaders can help change the climate.

Once trust has broken down, steps to restore it can be taken in at least
three different ways. The first is through the immediate deployment of an
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adequate neutral force to provide security. The second is through long-
run attempts to resocialise the population. The third is through the rede-
sign of institutions.

The aim of an adequate neutral security force is to provide a sufficient
degree of security that political actors need not strike pre-emptively
against their opponents for fear that they will otherwise fall victim to a
pre-emptive strike themselves. As Barbara F. Walter has argued, the
greatest challenge facing civil war opponents ‘‘is to design a treaty that
convinces the combatants to shed their partisan armies and surrender
conquered territory even though such steps will increase their vulnera-
bility and limit their ability to enforce the treaty’s other terms’’.11 A
somewhat similar point has been made by Charles King:

In civil wars, external powers are often the only available generator of trust be-
tween the contesting parties . . . Trust among the belligerent parties thus depends
on each side feeling sufficiently secure in its own position to accept the legitimacy
of contending interests and to discuss ways in which those interests might be ac-
commodated in a final settlement.12

One only need look at cases where such an adequate force was not
available to appreciate the force of these observations. In Angola, the ef-
forts of the United Nations Angola Verification Mission II (UNAVEM II)
were thwarted when, following the September 1992 elections, a key party,
Unita, declined to accept the results, as a result of which armed conflict
resumed.13 In Rwanda, the Arusha Peace Agreement of 4 August 1993
was followed by the deployment of the United Nations Assistance Mis-
sion for Rwanda (UNAMIR), of which General Roméo Dallaire was the
Force Commander. However, the force at his disposal was entirely un-
equal to the task of creating a proper security environment, and was un-
able to arrest the slide towards genocide of ethnic Tutsis and moderate
Hutus, which broke out in April 1994.14 In East Timor in 1999, there was
no security force at all; astonishingly, the 5 May 1999 Accords on East
Timor left the maintenance of security in the hands of Indonesia, which,
as subsequent events showed, was the very party that could not be
trusted with such a task.15 The difficulty, of course, in securing the de-
ployment of adequate neutral security forces is one of will: unless inter-
ests of states are sufficiently engaged, they may prove quite resistant to
suggestions that they have a duty of any kind to contribute to what are
likely to be complex and challenging missions.

Resocialisation of a population involves addressing not immediate
fears for security, but more entrenched cognitive and cultural disposi-
tions that militate against the restoration of trust. It is not in any sense a
short-term palliative, but rather a long-term prerequisite for the restora-
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tion of political stability. Harry Eckstein has famously argued that ‘‘a
government will tend to be stable if its authority pattern is congruent
with the other authority patterns of the society of which it is a part’’.16 In
disrupted states, social authority is typically fragmented, with little evi-
dence of a residual civic culture. The reconstitution of such a culture,
embodying certain minimal norms of tolerance and compromise, is vital
if the problems of disruption are to be overcome. A well-constructed
foreign occupation can sometimes assist this process: those German
Länder that were occupied by the Americans, British and French and
subsequently formed the Federal Republic of Germany provided a good
example of a new, democratic politics being fostered by effective reso-
cialisation. A similar challenge faced the NATO forces that occupied
Kosovo as a result of the March–May 1999 conflict. However, many dis-
rupted states do not have the benefit of such a presence. This places a
heavy burden on the third step that can be taken to restore trust, namely
the redesign of institutions.

All societies are marked by a complex array of institutions, in the sense
of ‘‘a set of rules that structure social interactions in particular ways’’,
where ‘‘knowledge of these rules [is] shared by the members of the rele-
vant community or society’’.17 Institutions in this sense help make up
what Jon Elster has called ‘‘The Cement of Society’’.18 My focus, how-
ever, is on institutions in a more formally political sense, namely on those
instrumentalities of the state within which competition for the right to
exercise political power takes place. Different institutions can offer in-
centives for people to behave in different ways, for example coopera-
tively rather than antagonistically. In this way, they feed into culture:
‘‘Institutions generate distinctive sets of preferences, and adherence to
certain values legitimizes corresponding institutional arrangement.’’19 It
is for this reason also that institutional design can play a useful role in
promoting the rebuilding of trust.

Some principles of institutional design

The process of institutional design in disrupted states can take many
forms. It may be carried out under the auspices of an occupying power
(as in the case of the 1947 Japanese constitution), or as part of an inter-
nationally organised process of political transition (as in Cambodia in
1993), or as a result of bargaining between domestic political forces (as in
South Africa during the transition from white minority rule). Whichever
approach is adopted, certain basic nostrums are of value in determining
how institutional design in disrupted states should proceed.

First, institutional design should not be overlooked. Too often, institu-
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tional design, although formally recognised as an important part of a
process, receives little or no attention. In Afghanistan in 1991–1992, the
United Nations sought to promote a peace process based on a statement
issued by the Secretary-General on 21 May 1991, which envisaged ‘‘free
and fair elections, taking into account Afghan traditions, for the estab-
lishment of a broad-based government’’, but at no time did it give any
attention to the questions that would need to resolved for electoral insti-
tutions to be put in place.20 The process ultimately collapsed under the
weight of its own contradictions,21 but it was in any case headed for di-
saster because of the neglect of key institutional dimensions.

Second, institutional design should not be rushed. Although there is
always a risk that undue delay may give spoilers the opportunity to mo-
bilise, time is needed both for designers to come to terms with their tasks
and for the full implications of different proposals to be absorbed by
those most likely to be directly affected. In Cambodia, the Paris Accords
of 1991 provided for the United Nations to preside over an election to a
constituent assembly that would be responsible for drafting a new con-
stitution. However, the United Nations was so preoccupied with the re-
sponsibility of running the elections for the assembly that very little
thought was given to what type of institutions might be recommended to
the assembly once it met. Although the United Nations’ Chief Electoral
Officer, Professor Reginald Austin, took the time to prepare a basic
memorandum on the tasks the constituent assembly would need to per-
form, he was almost alone in paying attention to the issue. As a result,
the constitution of September 1993, drafted largely in secret by a small
committee, contained critical flaws such as the one that in 1995 permitted
the expulsion of former Finance Minister Sam Rainsy from the National
Assembly on the grounds that he had been expelled from the party of
which he had originally been a candidate.22 This was in turn a crucial
event along the path to the coup of July 1997, which fundamentally
compromised the outcome of the United Nations Transitional Authority
in Cambodia (UNTAC) operation. By contrast, the South African tran-
sition of 1994 came as the culmination of a prolonged and very public
series of negotiations to which a wide range of groups contributed, and
this process undoubtedly helped to generate a widespread sense of en-
gagement with the new institutions.23

Third, institutional design can benefit from expertise. This is not to say
that issues of institutional design are purely technical, or that the con-
sequences of adopting particular institutions are always predictable. They
are not, which is why writers as insightful as Montesquieu warned that
laws should be amended ‘‘only in fear and trembling’’24 – although the
luxury of such conservatism is not available to those called upon to
rebuild the institutions of a disrupted state. The demand for expertise
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simply reflects the reality of the assumption, as Reilly and Reynolds put
it, that ‘‘long-term sociopolitical stability is the nation’s overarching goal;
and the institutions needed to facilitate that goal may not be the same as
those which provide maximum short-term gain to the negotiating actors
in the transitional period’’.25 This is a delicate issue, for those actors,
understandably, can be extremely possessive about the processes in
which they are involved. And it is indeed the case that constitutional en-
gineers who neglect the specific context of their endeavours will likely
give poor advice. In institutional design, it is a grave error to believe that
‘‘one size fits all’’. That said, it is equally mistaken to believe that locals
can necessarily detect pitfalls which to others might be obvious. For ex-
ample, in March 1993, contending Afghan groups signed an agreement
that appointed two hostile party leaders to two strong executive offices –
those of president and prime minister – without either delineating the re-
sponsibilities of the offices or providing a mechanism for breaking dead-
locks. Within a very short time, the conflict returned to the battlefield.26

Moving beyond issues of process, a number of important points of sub-
stance deserve attention. Robert Goodin has identified a number of gen-
eral attributes that institutions should possess if they are to be effective.27
� revisability, in recognition of the reality that human beings are fallible
and that societies can change;

� robustness – institutions should change only in ways that are appropri-
ate to changed circumstances;

� sensitivity to motivational complexity, with the individual’s capacity to
practise both vice and virtue kept in mind;

� variability, so that one can learn from experimenting with different
institutional arrangements.
However, as Goodin rightly observes, none of these is ‘‘unqualified or

sacrosanct’’.28 In particular, one must be alert to side-effects that other-
wise-attractive institutions might produce. First, one needs to be aware of
the effects that new institutions might have on market relations and the
private sector. Even in the most disrupted of states, markets usually
continue to function, often sustaining a surprisingly large proportion of
the population. This is because norms other than those ordained and en-
forced by the state may sustain institutions of property and contract.29
New institutions can easily disrupt the operation of institutions such as
these, with deleterious long-term consequences. This point can be broad-
ened to address the issue of civil society more generally. There are good
reasons to regard a vigorous civil society – that is, a network of groups
and organisations enjoying significant autonomy from the command
structures of the state and sustained by relatively high levels of face-to-
face trust30 – as a central element in what Robert Dahl has called the
‘‘social separation of powers’’.31 Institutions that break down these net-
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works can have an extremely detrimental effect on the prospects for
rebuilding trust more generally.

In a deeply disrupted society, the designing of institutions can require
that one address quite fundamental issues of political theory related to
the role of the state. Because the issues involved are philosophical, there
is scope for significant differences of opinion and perspective. Three
spheres of concern are likely to be of particular importance.
1. What should be the nature and locus of political authority? Should

institutional design take some notion of popular sovereignty as its
point of departure, or might other considerations, such as the weight
and force of tradition, merit some attention?

2. To what distributive capacity should the state aspire? Should the state
be limited to providing a framework of rules for the conduct of orderly
social life by other actors, or should the state itself be the principal
agent of resource extraction and redistribution within a society?

3. What should be the role of military power? Should military force be
used solely to defend against external threat, or should it also play a
role in the maintenance of internal order?

These questions barely touch the surface of the complexities involved,
but they do serve to highlight that the issues involved in institutional de-
sign are fundamentally political, and that, with the best of will, it may
prove difficult to forge any consensus around proposed answers.

In any institutional design process, a key object will be to design in-
stitutions that will be legitimate, that is, will secure generalised normative
support. This outcome, which might also be labelled the institutionalisa-
tion of institutions, is of central importance. As Rousseau once observed,
the ‘‘strongest is never strong enough to be always master, unless he
transforms strength into right, and obedience into duty’’.32 Institutions
that are grounded in non-legitimate bases of domination, such as coer-
cion, are likely to be confronted at some point with a legitimacy crisis,
and in any case are likely to be challenged by evolving norms in the in-
ternational system, such as the nascent right to democratic governance.
This is not to say, however, that legitimate institutions need necessarily
have a strong democratic foundation. For example, during the Cambo-
dian transition, the United Nations accorded a special role to the former
Cambodian king, Prince Norodom Sihanouk, who resumed the throne
with the adoption of the September 1993 constitution. One result of this
was to blur the message about popular sovereignty that the holding of
free and fair elections was designed to send. The justification was that
Sihanouk was deemed to be the repository of traditional or charismatic
authority, which the United Nations needed to exploit in order to bring
the UNTAC mission to a successful conclusion.33
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Legitimacy, as these last observations make clear, can have a number
of different bases, and a key one is likely to be workability. If institutions
operate in such a way as to satisfy the minimum requirements of poten-
tial spoilers, they are likely to take root. However, it is important to note
also that institutions can benefit from receiving, and being seen to re-
ceive, the imprimatur of the wider world. In Afghanistan, for example,
the major crisis of state disintegration that was patently exposed with the
collapse of the communist regime in April 1992 was further aggravated
by the unwillingness of major actors in the world community, most no-
tably the United States and the United Nations, to take seriously the new
regime that took over in Kabul. The US Embassy remained closed and,
within months, the United Nations had evacuated its non-Afghan staff
from Kabul as rockets from the Pakistan-backed Hezb-e Islami of Gul-
buddin Hekmatyar began to rain down on the city. The signal sent was
one of indifference, and Hekmatyar drew the obvious conclusion, that he
could continue his rocketing with impunity.

However, if on occasion the world community errs by withholding its
imprimatur, on other occasions it errs by granting it too readily. An ex-
cellent example of just such a display of indulgence came with the Cam-
bodian elections of July 1998. These elections came in the wake of a coup
by Hun Sen against First Prime Minister Prince Norodom Ranariddh, the
culmination of what William Shawcross termed ‘‘a concerted attempt to
nullify the results of the 1993 election’’,34 and were notable for high levels
of pre-poll intimidation. As Cambodia specialist Steven Heder warned in
testimony to a US Congressional Committee, ‘‘[f]or the international
community to come back in 1998, observe an obscene farce and then de-
clare it on a par with 1993 is hypocrisy and duplicity on an outrageous
scale’’.35 Despite this warning, a number of observers adopted extrava-
gant language to praise the polls, with former US Congressman Stephen
J. Solarz terming them a ‘‘Miracle on the Mekong’’.36 Expert analysis
later discredited this assessment,37 but by then the damage had been
done. One of the difficulties afflicting the assessment of the Cambodian
poll was that a number of international bodies involved in monitoring the
election had also contributed resources for its conduct. To admit that pre-
poll intimidation had nevertheless compromised the outcome of the poll
would have been tantamount to an admission that the monies disbursed
for the conduct of the voting had been wasted. This was a most unfortu-
nate development, for it is vital that the criteria of freedom and fairness
in assessing electoral processes not be adulterated. As Sanderson and
Maley have observed, ‘‘[f]ormulations such as ‘broadly representative’ or
‘broadly reflecting the will of the people’, when used to describe elections
which are not genuinely free and fair, are simply devoid of content. One
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cannot tell by telepathy what is the true will of the people, freely arrived
at: free and fair elections are themselves the process by which that is
determined.’’38 Such elementary points are all too readily forgotten.

Some specific choices

A temptation for foreign ministries confronted with the challenge of re-
constructing institutions is to look instead for a strong leader. Unfor-
tunately, strong leaders are not in themselves institutions, and, when they
fall, they can take other countries’ foreign policies down with them.39
There is much to be said, therefore, in favour of institutions that allow
ordinary people to rule well. The following remarks are designed to ex-
plore options, related to both state and civil society, that have some claim
to this character.

Some would argue that, in a disrupted state, a powerful central au-
thority is required, with the aim, in the words of Thomas Hobbes, to keep
men ‘‘all in awe’’.40 But, against this, two arguments can be put. First,
when the instrumentalities of the state have substantially collapsed, any
attempt to rebuild a strong bureaucratic state may prompt strenuous ef-
forts by different powerholders to capture and monopolise control of a
new state because of its perceived importance in the allocation of posi-
tional or distributional goods.41 The quest for a strong state may simply
fuel further processes of disruption. Second, in disrupted states, there is
rarely much to be said for institutions that depend upon heroic assump-
tions about individual virtue. Rather, the powers of powerholders may
need to be constrained in quite specific ways. One of the key political
questions, originally posed by the Roman writer Juvenal, remains ‘‘quis
custodiet ipsos custodes?’’ – ‘‘Who will guard the guardians themselves?’’
The answer to this question classically came in the form of constitu-
tionalism, and of two doctrines at its heart: the doctrines of the rule of
law and of the separation of powers. The former requires that the state
function in accordance with the requirements of law; the latter posits that
certain functions – typically labelled legislative, executive and judicial –
be exercised by different components of a political system.42

In the realm of the fragmentation of power, options relating to terri-
torial fragmentation are important. John Stuart Mill defended ‘‘local ad-
ministrative institutions’’ as ‘‘chief instrument’’ of the ‘‘public education
of citizens’’,43 and this notion has obvious appeal if one is seeking to find
venues to rebuild face-to-face trust in disrupted states. Of course, such
institutions need to be designed with care, so that they not become the
theatre for the reinvigoration of distrust. More generally, fragmentation
on a federal basis may have the attraction of building on power realities
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already existing on the ground: this is one of the real appeals of a federal
model for a state such as Afghanistan. However, the risk of a pure fed-
eral system is that it may create room for islands of brutal oppression,
from which hapless civilians may have no realistic option of exit. In
Afghanistan in the aftermath of the overthrow of the Taliban, there is
understandable fear of a resurfacing of predatory warlordism which a
federal structure could support. These considerations must be taken into
account when assessing the merits of the case for federalism as a guard
against repression by a central state.

Once some decision is reached on the appropriate points at which
power will be concentrated, it will then be necessary to address questions
of how it should be apportioned. One approach is to develop institutions
that provide for power to be shared, either through a ‘‘government of
national unity’’ or through a more formalised ‘‘consociational’’ model,
providing not only for government by a grand coalition of political lead-
ers, but in addition for a system of mutual vetoes, proportionality be-
tween groups in the allocation of offices, and high degrees of autonomy
for groups in the running of their own affairs.44 However, where levels of
distrust are high, such approaches are hard to put into effect, for they
depend upon a high level of elite cooperation; they are not actually
mechanisms for generating such cooperation.45 Another approach is to
develop institutions that provide for power to be alternated between dif-
ferent claimants in accordance with some measure of popular sentiment.
This idea lies at the heart of some conceptions of democracy, which the
philosopher Karl Popper once defined as a set of institutions ‘‘which
permit public control of the rulers and their dismissal by the ruled, and
which make it possible for the ruled to obtain reforms without using vio-
lence, even against the will of the rulers’’.46 Democracy in this sense is
not simply a luxury of the affluent, as some proponents of one-party rule
would maintain. On the contrary, as Sen has powerfully argued, ‘‘no
famine has ever taken place in the history of the world in a functioning
democracy’’.47 Unaccountable power is ultimately inimical to social well-
being.

What specific structures of office might one contemplate? An exten-
sive, if ultimately inconclusive, literature exists on the merits of on the
one hand presidential systems, and on the other parliamentary systems.48
Pure presidential systems feature a head of state who does not depend
upon the support of an elected legislature for survival, and who heads the
executive government. The supporters of presidential systems welcome
the possibility of strong and decisive leadership that such a system can
offer, pointing to the threat vested interests can pose to the wider public
– although, as the later years of the Yeltsin presidency in Russia made
clear, a strong system combined with a weak incumbent can be a recipe
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for paralysis and the maturation of the very forces a strong presidency is
intended to thwart.49 The critics of presidentialism point to its propen-
sity, in sharply divided societies, to add to social division because it is
difficult to find a candidate with whom a wide range of groups will iden-
tify. Parliamentary systems, in which typically the executive government
is drawn from an elected legislature, tend to put greater emphasis on
collegiality, and can offer disparate groups at least some measure of po-
litical success, which may be important in drawing them away from more
destructive patterns of behaviour. They also lend themselves to the par-
allel emergence of institutions of ‘‘horizontal accountability’’,50 such as
Ombudsmen and Auditors-General, as well as deliberative institutions51
which not only maximise accountability between elections but provide
scope for political actors to cooperate on a range of technical matters in a
way that helps rebuild face-to-face trust.

Much turns, of course, on the precise method by which officeholders,
either presidential or parliamentary, are to be selected. Presidents can be
selected in ways that force candidates to pitch their appeal to a wide
range of forces; parliaments can be selected by systems that exclude a
wide range of forces. As Reilly and Reynolds have argued, there ‘‘is no
perfect electoral system, and no ‘right’ way to approach the subject of
electoral system design’’.52 Different electoral systems have different po-
litical consequences,53 and what is appropriate in a transitional democ-
racy may be less appropriate in a consolidated democracy. Furthermore,
diverse objectives can be entertained by architects of electoral systems –
ensuring a representative parliament, making elections accessible and
meaningful, providing incentives for conciliation, facilitating stable and
efficient government, holding the government and representatives ac-
countable, encouraging ‘‘cross-cutting’’ political parties, and promoting a
parliamentary opposition54 – and, whereas proportional representation
systems may best promote some of these, plurality–majority systems may
best promote others. The lesson, again, is that these issues demand care-
ful attention and great care.

These remarks deal largely with legislative and executive institutions.
But it is important also to note that the reconstitution of policing and ju-
dicial functions is vital if the rule of law is to be given any meaning.55
Trust to a very considerable degree is built on confidence in the in-
stitutions of justice: people will embark on complex and risky games as
long as they believe there are fair rules and a fair umpire. Ensuring this,
it goes without saying, is a most daunting task in disrupted societies.

I wish to conclude with some brief observations about some ways in
which trust can be nurtured through the institutions of civil society. As
Hardin has observed, at ‘‘the most extreme change in government, such
as after a major social revolution, the problem of establishing stable ex-
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pectations may make trust nearly impossible for a while’’.56 New state
institutions are likely to be unfamiliar and to favour particular groups
over others, as was patently the case after the French, Bolshevik and
Iranian revolutions. In such circumstances, anonymous trust on a wide
scale is likely to be heavily eroded, except amongst young people ex-
posed to state indoctrination. The significance in social life of face-to-face
trust may, however, increase. This is also the case in disrupted states that
have not gone down a totalitarian path. There, trust across narrow lines
can be effectively nurtured through two types of institution. One such
institution is the market. The great virtue of market mechanisms is that
they encourage economic agents to produce goods or services for who-
ever is prepared to buy them, irrespective of that person’s ethnicity, reli-
gion or social location. The incentive structures of the market, although
dependent on a framework of constitutive rules, reward those who take
the risk of trusting their fellows anonymously.57 Another such institution
is the non-governmental organisation (NGO). NGOs, both indigenous
and international, have become ubiquitous actors in disrupted states in
recent years, and are usually appraised in terms of concrete costs and
benefits associated with their projects. However, an additional potential
benefit of their work is often overlooked, namely their capacity to pro-
vide a venue in which individuals can rediscover the virtues of trust by
working cooperatively towards a specific shared goal. An excellent ex-
ample of this phenomenon at work is to be found in the Mine Action
Programme for Afghanistan, which is largely implemented by Afghan
NGOs.58 These bodies have mobilised the talents of young Afghans very
effectively, and led to outstanding achievements in a range of mine action
spheres, but have also encouraged a cooperative spirit, which contrasts
sharply with some of the bitter divisions scarring Afghan society more
generally.

It is wise to close this analysis on a cautious note. Prudent and careful
institutional design does not put an end to often fierce political conflicts.
It simply seeks to channel them into ways in which they can be conducted
at lower risk. As Bertrand de Jouvenel perceptively observed, ‘‘political
problems give rise to settlements, not solutions’’.59 The rebuilding of
trust does not lead to any kind of utopia. But it can lead to a world in
which it is markedly easier to live and, for the victims of all the ills that
state disruption can produce, this is unlikely to seem a negligible benefit.
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10

Democracy and democratisation

Reginald Austin

Contemporary efforts by the international community to ‘‘reconstitute
political order’’ in disrupted states can be understood to refer to the effort
to create liberal democratic orders. This is well illustrated by the asser-
tion of the UN Commission on Human Rights in its resolution on the
Promotion of the Right to Democracy that there are ‘‘indissoluble links
between the principles enshrined in the Universal Declaration of Human
Rights and the foundations of a democratic society’’.1 The resolution was
adopted with the support of 51 states, with no opposition and the ab-
stention of only two states, China and Cuba. This is among the latest and
most pointed pieces of evidence of the international community’s grow-
ing conviction that a specific right – to democratic governance – has been
evolving over the years, and has now matured to the point where it de-
serves formal recognition and hardening into at least ‘‘soft’’ international
law. Parallel to this has been the steady articulation of a concomitant
right of the international community to promote this right, even at the
cost of an erosion of national sovereignty. This is evidenced by, for ex-
ample, recent statements of the UN Secretary-General, and the State-
ment of the President of the Security Council, agreed by the Council at
the end of November 1999, on its role in the prevention of conflict.2 This
has been the view of some academic and associated opinion over at least
the past 20 years. The objective of liberal democracy has become more
defined as the confusion over the meaning of ‘‘democracy’’ after the
Second World War was largely resolved after 1990 and the fall of the
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Berlin Wall. However, that the history of this idea has not ended is con-
firmed by recent events in what were beginning to be seen as ‘‘estab-
lished’’ democracies such as Venezuela and Peru.

Nevertheless optimistic liberals can argue that the steady, sequential
discrediting and disappearance of their major enemies – fascism, colo-
nialism, minority racial supremacy and communism – have created a new
era for liberal, pluralist democracy. Since Russia and most former Eastern
bloc states abandoned communism,3 and its major remaining adherent,
China, has embraced at least economic ‘‘freedom’’, there are now very
few avowed enemies of liberal-constitutional democracy. Liberal democ-
racy has apparently vanquished all its rival forms of democracy whether
‘‘revolutionary’’, ‘‘peoples’’ or ‘‘directed’’. Another dimension of change
in the nature of democracy involves a change from accepting democracy
concentrated exclusively at the centre of the state as sufficient. A recog-
nition is growing that pluralism may require that the freely expressed will
of the people be devolved to more local levels, and that local govern-
ment, autonomy or even independence are of democratic importance.

The reality, however, is more complex. Apart from the remaining abso-
lute monarchies or overt republican dictatorships, which may be thought
of as exceptions that prove the rule, there are still many states rhetori-
cally committed to democracy but in fact either awaiting transformation
to credible liberal democracy or needing a renewal of democracy where
it has decayed or been corrupted into autocracy, authoritarianism or one-
party rule.

The use of the term ‘‘disrupted’’ may be interpreted to imply that we
are concerned only with states where an existing system or process of
democratisation has been somehow disturbed. Disruption may arise from
a military coup against an existing democracy, or be the result of the in-
terruption of a nascent democracy by a failure to mature or of the more
gradual decay of an apparently established democracy into authoritarian
governance behind a facade of regular electoral form. Some of these
disruptions may result in civil or even international war, but in many
cases the rotting of the rule of law, civil society and other democratic in-
stitutions is accomplished without the trauma of concerted violence that
can be called armed conflict. In that regard, the use of the terms ‘‘civil
strife’’ rather than ‘‘civil war’’ and ‘‘disrupted’’ rather than ‘‘failed’’ states
in the title of this volume is a useful correction to the debate.

International reconstitution of political order

The promoters of democracy, being in many cases sensitive and demo-
cratically correct, are understandably cautious. They often seek to avoid
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any appearance of imposing ‘‘their’’ definition of democracy as an as-
sumed universal value. As organisations they are also restrained by a re-
spect for sovereignty. Perhaps they are also conscious of past abuse, of
alleged support for democracy being used to sustain intolerant, authori-
tarian and cruel forms of government. Given the continued reality of the
cultural, political, economic, constitutional, social and particularly institu-
tional diversity of societies, this may be wise. But the problem of agreed
criteria for intervention to help reconstitute political order without the
consent of the ‘‘assisted’’ state remains a major one for most unilateral,
regional or multinational actors. As past and recent events in former
Yugoslavia have shown, the issue of the legitimacy of international
‘‘entry’’ is also clearly in a state of dangerous controversy and flux.

Chapter VII of the UN Charter provides a possible mechanism for
dealing with democratisation as a legitimate concern of the Security
Council, through a liberal interpretation of the term ‘‘a threat to peace’’.
However, the threat of the veto seems, after the brief euphoria following
the end of the Cold War, again to have frozen the possibility of this
working. Even the extreme circumstances of an ongoing genocide could
not provoke a conviction that this might be such a ‘‘threat’’.4

It seems to have been forgotten that this was used to legitimise an ad-
mittedly constrained intervention against the would-be perpetuation of
anti-democratic minority rule following the Rhodesian unilateral decla-
ration of independence in 1965, which was characterised as a ‘‘threat to
international peace’’. This was remarkable given that it happened at the
height of the Cold War. It shows that this power can be used to promote
democracy as an essential adjunct to peace. In the Rhodesian case the
step was taken well before the ‘‘disruption’’ of the path to democracy had
degraded to violence and armed conflict. Perhaps it should be seen as a
rare case of ‘‘lessons learned’’ by the international community from the
violence that arose in the wake of delayed decolonisation – in Vietnam,
Kenya and Algeria.

An interesting example of the gradual move away from such caution
can be seen within one relatively homogeneous corner of the inter-
national community: the Commonwealth. One of the essential character-
istics of the modern Commonwealth is a shared constitutional history
with a very specific (if originally unwritten) group of values associated
with democratic governance. The 1991 Harare Declaration, building on
the 1971 Singapore Declaration, reflected a consensus about what this
might mean. It took at least 25 years to achieve, and asserts that ‘‘democ-
racy, democratic processes and institutions’’ are among ‘‘the fundamental
political values’’ of the organisation and its member states. However,
even this ‘‘democracy’’ was significantly qualified by the words ‘‘which
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reflect national circumstances’’. This allowed considerable room for rela-
tivism if not contradiction.

Commonwealth practice, at the very earliest stage of this post-imperial,
multiracial organisation, had managed to sharpen the meaning of this
value in one specific area: racism. The Commonwealth response, first
to the case of apartheid South Africa, then to Southern Rhodesia and
more recently Fiji, made it clear that any government based upon overt
racial discrimination, especially in relation to the franchise, would not
be regarded as an acceptable democracy or a member of the modern
organisation.

It was almost 30 years before the next clarification, by way of another
negative definition, emerged in the Millbrook Declaration during the
Commonwealth Heads of Government Meeting in New Zealand in 1995.
This was accelerated by the remarkably stupid and barbaric ‘‘show’’ trial
and rapid execution of Ken Saro-Wiwa and others by the Nigerian mili-
tary regime. Henceforth the exclusion of military governments was to be
applied, through an agreed procedure, to Commonwealth states. Their
non-democratic basis was proof that they no longer shared the ‘‘funda-
mental political values’’ of the organisation. The Nigerian regime was
excluded from membership, and the policy has been confirmed by sub-
sequent Commonwealth action against coups d’état in the Gambia, Sierra
Leone and Pakistan. To this extent, the right to democratic government
has been recognised and defined, by at least part of the international
community.

A right to democratic governance?

There are other important expressions of the existence of a specific con-
viction, in the declarations and practice of individual states and some
regional and universalist organisations, that democratic governance has
achieved at least ‘‘soft’’ normative status. In addition, its meaning has
become less ambiguous and, in particular, the quality of pluralism and
free choice has been emphasised. Policies, conventions and practice in
Europe, the Americas, Africa and Asia reflect this trend. One recently
founded and still small, but universally ambitious, organisation may be
seen as further evidence of this trend.

The International Institute for Democracy and Electoral Assistance
(or International IDEA, as it is generally known) is an intergovern-
mental organisation, founded in 1995. Its currently 20 member states
have given it an important and novel mandate, dedicated specifically to
the promotion of democracy and democratisation. Its Statute specifically
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sets out its objectives as: (1) the promotion and advance of sustainable
democracy world-wide; (2) the improvement and consolidation of demo-
cratic electoral processes world-wide; (3) broadening the understanding
and promotion of the implementation and dissemination of the norms,
rules and guidelines that apply to multiparty pluralism and democratic
processes; (4) strengthening and supporting national capacity to develop
the full range of democratic instruments; (5) providing a meeting place
for exchanges between those involved in electoral processes in the con-
text of democratic institution-building; (6) increasing knowledge and en-
hancing learning about democratic electoral processes; and (7) promoting
transparency and accountability, professionalism and efficiency in the
electoral process in the context of democratic development.

IDEA as an intergovernmental organisation is authorised to engage in
a range of essentially supportive activities: networking, advice and assis-
tance, research and dissemination, and providing facilities and meeting
places for the achievement of these objectives. Its current membership
includes representation from the Asia-Pacific, South-East Asia, Africa,
Europe, and Central, South and North America. This does not include
any of the permanent five members of the Security Council. It is inter-
esting to note that IDEA’s establishment and activity owe a great deal to
the initiative and ongoing support of the Nordic and other middle-level
states, including India, Australia and Canada, as well as significant ex-
amples of successfully transformed states, such as Spain and Portugal,
and currently seriously committed and transforming democracies, such as
South Africa and Chile. Its member states are required to subscribe to
and further the organisation’s objectives and activities, and assist it to
carry out its programme of work. A significant factor is the provision for
associate membership, which is open to non-governmental organisations
whose objectives complement those of IDEA. The founding states took
the view that the central role of civil society in liberal democracy made
such a provision both rational and necessary.

Again, it is noteworthy that the central value to which the organisation
is dedicated – democracy – is not specifically, or at least not institution-
ally, defined.5 The IDEA Statute and its founding Declaration use the
term democracy in association with ‘‘pluralism and free and fair elec-
tions’’. The Statute indicates that ‘‘democracy is essential for the promo-
tion and guaranteeing of human rights and that participation in political
life, including government, is part of human rights’’. It expresses the
‘‘understanding that democratic and electoral processes require conti-
nuity and a long-term perspective’’. The more elaborated IDEA Decla-
ration refers to ‘‘pluralistic systems of government’’, and to ‘‘the hopes of
peoples . . . for the opportunity to participate’’. It links ‘‘democracy and
accountable government and administration . . . as indispensable founda-
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tions for the realisation of social development’’, and proclaims that
‘‘[d]emocracy ensures that decisions are taken with the fullest participa-
tion of those who will be affected and aimed at local and participative
self-governance’’. It states that ‘‘[i]nherent in the concept of democracy is
that it grows from within and from below rather than being imposed from
the outside or from above’’. The Declaration insists that ‘‘[a]n important
institutional expression of democracy is the holding of free and fair elec-
tions in a context of pluralism’’. It elaborates on this ‘‘context’’ by refer-
ence to ‘‘[t]he rights and obligations of oppositions and governments and
of the media, the functioning of parliaments, electoral laws, methods of
voter registration and the methods of representation’’ as ‘‘central to
elections’’.

Being a small, new organisation, International IDEA has sought to
avoid duplication and to provide a service that others have not. To date
its work has concentrated on developing the normative tools useful in
various democratic endeavours. This includes quite mundane work: re-
search and information gathering, seeking to combine, in straightforward
language, up-to-date academic thinking and analysis with practical expe-
rience in democratisation. This has been needed especially in countries
seeking to transform to democratic ways. It is most useful to those new
lawmakers and practitioners ‘‘at the coal face’’, many of them appointed
with no knowledge of the institutions they are supposed to operate and
the concepts underlying them. The organisation seeks to use both its
published materials and the knowledge and experience of a small but
growing group of experts on deliberately long-term projects for pro-
moting democracy at the level of specific countries. The key activities are
facilitating national self-assessment of the prospects of democracy and
promoting national dialogue and participation therein. The essence of
the method is its being seen as a process, ‘‘owned’’ by the national part-
ners. These would typically include government, political parties and na-
tional civil society. The process may be facilitated by actors from IDEA
and regional and international specialists. One intended outcome of such
a process is the establishment of a representative local democracy foun-
dation, which should in essence take over the facilitating role and be a
sustaining element in an ongoing process.

In this context, one of the most valuable services provided by the April
1999 UN Human Rights Commission resolution is its clarification of the
content of the right to democracy. It repeats the right of ‘‘all peoples’’ to
‘‘self-determination’’ and recognises ‘‘that democracy is based on the
freely expressed will of the people to determine their own political, eco-
nomic, social and cultural systems and their full participation in all aspects
of their lives’’. It repeats the ritual acceptance that there is no single form
of democracy, referring to ‘‘the rich and diverse nature of the community
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of the world’s democracies’’. But it also ‘‘affirms that the rights of demo-
cratic governance’’ include the following: ‘‘(1) The rights to freedom of
opinion and expression, of thought, conscience and religion, and of
peaceful association and assembly; (2) The right to seek, receive and
impart information and ideas through any media; (3) The rule of law, in-
cluding protection of citizens’ rights, interests and personal security, and
fairness in the administration of justice and independence of the judi-
ciary; (4) The right of universal and equal suffrage, as well as free voting
procedures and periodic and free elections; (5) The right of political
participation, including the equal opportunity for all citizens to become
candidates; (6) Transparent and accountable government institutions;
(7) The right of citizens to choose their governmental system through
constitutional or other democratic means; (8) The right to equal access
to public service in one’s own country’’.6 This constitutes a substantial
description of the conditions I believe those who seek to reconstitute
political order are striving for, whether they are promoting or consolid-
ating democracy or a democratic form of government in their own or any
other country. That objective has been pursued by a variety of individ-
uals, countries and institutions, with varying degrees of energy and var-
ious mixtures of self-interest and unselfish purpose, for decades, some
might say centuries, past.

In sum, there is already considerable evidence that the majority of the
international community subscribes to the notion that a ‘‘right to democ-
racy’’ is either in existence or clearly evolving. This right provides in-
creasing support for the further proposition that the international com-
munity has a parallel right to act in support of that right. However, the
exact legal basis for such ‘‘entry’’ to help constitute or reconstitute a
democratic political order, as well as the situations that might trigger that
entry, require clarification. The UN Security Council has the power to do
this, but the will to use this power has rarely existed, and thus it has
hardly ever been exercised. The veto remains the effective and unpre-
dictable obstacle to UN action.

Elections and reconstituting the political order

A democratic political order may have a wide variety of institutional
forms and procedures, including the processes by which initial transfor-
mation from the ‘‘disrupted’’ (authoritarian or arbitrary) government to
democracy is achieved. It also includes the institutions that enable ongo-
ing democratic rule to manage conflicting interests and deliver the bene-
fits of democracy, in order to consolidate and so become the society’s
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trusted and ‘‘natural’’ system. If successfully managed, these make de-
mocracy the indispensable political formula for government.

One group of democratic institutions are concerned with the design,
political context, planning and conduct of elections. The idea of an elec-
tion goes to the heart of democracy as much as any of its other institu-
tional pillars. It emphasises the power of the nation’s citizens to ‘‘choose’’
to remove or retain an incumbent government at will, but in accordance
with pre-ordained rules and procedures. It guarantees and institutionalises
the essential uncertainty that is thought to make governments responsi-
ble and accountable to the governed.

Not surprisingly, in the wake of the widespread retreat of authoritari-
anism and particularly communist rule in the 1990s, the electoral tool was
identified as the essential key to transformation to democracy. This was
understandable but also, to say the least, naive. The lessons of the at-
tempts to replace colonial autocracy with elected democracy from the
1960s into the 1980s had shown that the use of the electoral choice, even
when it was combined with an elaborate constitution, resulted mostly in
regularly ‘‘re-elected’’ one-party dictatorships, occasionally replaced by
military regimes. The rueful phrase, repeated by disappointed democrats
and cynical politicians, was that undemocratic, minority regime colonial
government had been replaced by ‘‘one man, one vote, one time’’. The
liberators had gone from ‘‘furthering the struggle, to feathering the nest’’.

My experience of people who enjoy governmental power (including
those who are convinced democrats) suggests that their instinct is to pre-
fer the certainty of their own continued rule, and that they need to be
convinced of the benefits of uncertainty. This tendency is exaggerated
when political power is also a major source of enrichment for incum-
bents.7 In this sense democracy may be regarded as an ‘‘unnatural’’ con-
dition. We all need to be constantly reminded of its advantages. In
today’s would-be transforming world, one of the main problems for those
seeking to reconstruct a democratic political order is that an understand-
ing and conviction of the value of the uncertainty of democracy, espe-
cially as a guarantee of the vulnerability of politicians to the choice of the
voters, are insufficiently socialised.

The current international agenda offers a fair example of the fact that
‘‘democratising’’ issues continue to concern democrats in both individual
nations and the international community. One candidate for the top end
of the trauma and disruption scale would be Kabila’s Congo. Against a
historical background of one of the worst examples of a colonial regime
of greed and cruelty and a disastrous decolonisation process, disruption
was ongoing for decades under Mobutu. It has reached chaotic and cen-
trifugal proportions since the civil war that brought Kabila to power.
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Another contender, much more likely because of its European location
to attract serious international attention, and already the subject of con-
certed thinking and action, is Kosovo. The differing nature of these two
disrupted states more than confirms the platitude that no two democrat-
isation problems are the same. Indonesia must also be on the list, despite
the relative absence of disruption sufficient to trigger concerted inter-
national action until well into the tragedy of East Timor. In the same
region, the long-standing search for democracy to replace military dicta-
torship in Myanmar (Burma) continues. Nigeria presents another level of
military disruption of past attempts at democracy. Despite its current
progress, it retains a considerable potential for further disruption. Sierra
Leone is at least as challenging a case. Guatemala, where the success of a
promising peace process seems to be in the balance, is yet another variant
of the problem. Down the scale perhaps, but probably equally in need of
the close attention of those concerned with the consolidation and long-
term sustainability of ‘‘restored’’ democracy, are such cases as Fiji, Bou-
gainville within Papua New Guinea, and Mindanao within the Philippines.

Less noticed but, if one takes ‘‘prevention’’ seriously, equally impor-
tant are those countries all over the world that are still undergoing the
uncertain process of democratic stabilisation.8 They will have held, or are
preparing for, their second, third or even fourth democratic elections. In
some of these, essential elements of democracy as described in the UN
Human Rights Commission resolution, such as the freedom of associa-
tion, have been rendered meaningless. Consequently ‘‘street politics’’ are
threatening to replace electoral politics and to disrupt what has in fact
become no more than ‘‘virtual’’ democracy. Although the disturbances in
such cases may represent civil society losing patience with the quality of
such ‘‘democracies’’, it is probable that mechanically efficient and super-
ficially credible elections have been and will again be held (and be inter-
nationally observed to be so) in such states. There is a danger in such
situations that ‘‘reconstituting’’ will be delayed, because ‘‘active support
and promotion’’ tend to be deployed only to places where disruption has
actually taken place. It will in effect be limited until there is total disrup-
tion and a need for total reconstruction. There is still very limited interest
in or provision for the timely shoring-up and maintenance of democracies
that could be salvaged.

Limitations of electoral democratisation

It is widely recognised that it is not possible to have democracy without
regular and credible elections, but that it is quite possible to have elec-
tions and yet not have democracy. It is also accepted that democracy and
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democratisation are both ongoing processes, with an election being a
vital and regular event in the process. Faced with the task of commencing
the rebuilding of democratic politics where civil strife has displaced po-
litical dialogue, one of the first questions is when and how to hold the
election.

The answer must depend on the situation, and especially upon the po-
litical context. In many cases, particularly of ‘‘internationally inspired’’
elections in the past decade, the timing of the election has been the result
of its use in post-war situations. Where a civil or perhaps international
war had disrupted the pre-existing governmental system, former enemies
may have agreed on a ceasefire or on peace. It has been less likely that
they will have agreed (or that they will have been persuaded to agree) on
who should govern the peace in the reconstituted state. If no alien occu-
pation, Protectorate or International Transitional Authority is to be set
up, this must be a national authority. If democratic government and not
merely a restored state is the objective – and this has recently been the
assumption where the international community has been involved – the
standard expectation is that the new government must be elected. This
model can be traced to the essentially peaceful, and thus in many ways
very different, referendums and subsequent elections in the normally
seamless, consensual and UN-managed transformations from Trustee-
ships to sovereign independence or incorporation.9 It was revived in a
modified form, at Commonwealth insistence and with UN endorsement,
by the United Kingdom to seal the end of armed conflict and settler colo-
nial minority rule in the transformation of Southern Rhodesia to Zim-
babwe in 1980. The basis was a negotiated and sufficiently democratic
universal franchise, a liberal constitution and an internationally observed
‘‘free and fair’’ election. In the 1990s, variations of this model of ‘‘elec-
toral democratisation’’ were used in Namibia, Cambodia, South Africa
and Mozambique to introduce democracy of one form or another, and
with varying degrees of success.

‘‘Success’’ in relation to democratisation has both a long- and a short-
term dimension. Immediately satisfactory elections do not necessarily
mean that a democratic government or any of the essential elements of
democracy (the rule of law, an independent judiciary and a professional
non-partisan civil service including the police and military, and another
‘‘free and fair’’ election) will be guaranteed. In fact, the long-term pros-
pects of democracy are determined much more by the broader political
context of an election than by the event itself. For example, in immediate
terms, all five ‘‘transitional’’ elections in Southern Africa’s progress from
colonial to majority rule over the past 20 years can be said to have been
successful. They were judged, to an acceptable degree, to have given the
citizens an effectively secret vote and the facilities to cast their votes and
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to have them fairly counted. To this extent the essential mechanics of the
elections were satisfactory. The elections provided a choice, and a rea-
sonable opportunity for the political parties to compete for the citizens’
vote, thus creating a potential basis for democratic politics to operate and
grow.

Viewed in a broader context, some ostensible ‘‘successes’’ were in fact
seriously flawed as foundations for potential democratisation. There are
several possible reasons for the shortcomings. Like other transitional
‘‘peacebuilding’’ elections, they reveal that elections can be used for dif-
ferent reasons. More particularly they show that in some cases the over-
riding reason for the election is not the long-term achievement of de-
mocracy but the short-term avoidance of the risk of an intervening third
party’s indeterminate and costly involvement in the reality of transition.
That problem is sometimes referred to as ‘‘mission creep’’. The term is
revealing because the question is: What is the real mission? Is it the
realisation of democracy or the cosmetic process of ‘‘going through [one
of] the motions’’? It is reasonable to conclude that most contemporary
international democratising interventions have had a short-term, expedi-
ent and essentially domestically based purpose, rather than a thorough-
going ‘‘missionary’’ zeal to ensure that democracy is not only planted (or
re-planted), but also nurtured to a self-sustaining condition in the recipi-
ent state. There are good arguments for avoiding permanent dependence
upon external agents for national democracy, but the balance is not yet
right. One reason may be the insidious suitability of the drama of an
election as a public relations exercise and an ideal ‘‘exit strategy’’.

The insistence upon brevity is also a product of the UN Charter’s rev-
erence for sovereignty. This has been reinforced in a world where the
first wave of democratisation after decolonisation gave power to a series
of ‘‘Fathers of the Nation’’, who found the exclusion of any further
democratic intervention conducive to their determination to prolong
their paternal control. On the side of the international community, the
same inhibition was probably encouraged by the guilty recollection of the
relatively recent historical experiences of ‘‘well- meant’’ colonial inter-
ventions. There was the disappointment of the apparent failure of the
mission of nineteenth-century European imperialism to mould the ‘‘un-
civilised world’’ into colonial clones, at the last possible moment hur-
riedly dressed for largely unplanned and unprepared independence in
Westminster or equivalent West European governance habits. This dis-
appointment may well have deepened into cynicism as most of the post-
imperial ‘‘democratic’’ orders and constitutions that were bequeathed to
those liberated from colonial or racist oppression then degenerated into
militarist, intolerant or other decidedly illiberal regimes.

There is also a simpler explanation: the purpose of those international
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responses to disrupted democracies that have attracted attention and
concern has been essentially self-interested, short-term, superficial and
limited. In addition, the political management and the quality of research
and information serving those planning and implementing these inter-
ventions have been, even compared with some of the past longer-term
colonial interventions, dangerously ad hoc and largely unprofessional.
Consequently the skills available have been very mixed and unpredictable.

That said, by the early 1990s it would appear that some lessons had
been learned and could be applied. One example is the success, to date,
of democratisation in Namibia. This can be attributed to the fact that the
parties involved had been ‘‘working’’ on the transition and towards a
deliberate plan for a specifically democratic outcome for decades. They
included, in addition to the contending national elements, the United
Nations and the UN Council for Namibia, many of whose officials, in-
cluding the Head of Mission, were involved right through to the end of
the UN supervision of the ceasefire and elections.10

Another success story is Mozambique, where the foundations of a sus-
tainable political party system, which was critical to the 1994 election and
has provided the foundation for the growth of democracy, were ironically
laid by virtue of an almost exactly opposite scenario. The Special Repre-
sentative of the Secretary-General (SRSG) for Mozambique, Ambas-
sador Aldo Ajello, has stated that he was surprised and puzzled by his
appointment and attributed it to the accidental coincidence of a decision
to appoint an Italian with UN experience with the fact that his name
commences with ‘‘A’’. Perhaps for this reason he applied himself to the
task with unusual energy and a radical and unorthodox approach, break-
ing many of the UN rules and taboos in the process. He ensured that the
opposing armies were disarmed and demobilised and that the Renamo
insurgent leader and his colleagues were effectively tied into the electoral
process and its outcome. The first test of this success was Renamo’s ulti-
mate acceptance of its defeat at the polls and engaging in its political role
as the opposition in the Assembly. The continuing growth of democracy
is an even more significant tribute to his work.

There is obviously a continuum – or perhaps, more accurately, a circle
– between internal peace and democracy. This makes it difficult to isolate
cases where the prospects of ‘‘success’’ can be attributed to the election
as distinct from the broader political context. It is possible, with sufficient
resources and an efficient and dedicated team, to conduct an election
in very difficult, dangerous and improbable circumstances. The ‘‘atmo-
sphere’’ makes an enormous difference to what becomes a highly theat-
rical event. A ‘‘peace’’ election is even more obviously dramatic. The
stakes – the real prospect of an end to killing, destruction or repression –
are very high. This enables both the electoral administrators and the po-
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tential beneficiaries to harness amazing resources of courage and pa-
tience to participate in and persist with an event that promises to mark
the advent of peace. Examples include elections conducted in association
with an apparent end of strife and wars in Zimbabwe, Namibia, Cambo-
dia and Mozambique, as well as the termination of apartheid in South
Africa in 1994, not to mention the East Timor consultation in August
1999. But how much then does the electoral drama and the prospect of
peace distract from the more fundamental and ongoing task of building
democratic politics? Since at least the adoption of the UN Charter, im-
mediate peace has been seen as a higher priority than long-term democ-
racy. The problem is exacerbated precisely because of the theatricality of
the ‘‘peace election’’. The actors, who should be more responsible and
aware that in the long term democracy is a better guarantee than any
single election for solving the long-term problems and peace, lose their
focus or deliberately concentrate attention on the immediate issue.

Democracy in the long run

Rhodesia/Zimbabwe

An early example of this problem may be seen, especially with the ben-
efit of hindsight, in the generally praised management of the transition,
largely by the British Conservative government, of the war between
‘‘Rhodesia’’ and Zimbabwe.

The problem of transforming the minority, settler-ruled colony of
Southern Rhodesia to democracy based upon a universal, non-racial
franchise preoccupied the United Kingdom and the United Nations from
the early 1960s. It involved the crisis of the illegal declaration of inde-
pendence (UDI) by the minority settler government in 1965, the imposi-
tion of UN sanctions, and the commencement and the gradual escalation
of a War of National Liberation in the 1970s. The primary conflict was
clearly between the white minority regime and the black majority nation-
alist movement. It was centred initially upon the basic democratic issue:
the regime’s refusal to accept a universal, non-racial franchise.

As the conflict evolved however, two separate nationalist political
parties emerged – the Zimbabwe African People’s Union (ZAPU) and
the Zimbabwe African National Union (ZANU) – each with a liberation
army in the field. Each was separately backed militarily, ZAPU by the
Soviet Union and the German Democratic Republic, ZANU by China
and North Korea. Ultimately, and increasingly as the war progressed, the
two parties relied preponderantly for their support on the two main in-
digenous language groups in the country – ZANU on the majority Shona
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speakers and ZAPU on the minority (20 per cent) siNdebele speakers.
There was clear evidence of tension and actual armed conflict between
the two groups, despite their alliance (in the Patriotic Front) against the
settler regime. Constitutional and ceasefire talks were convened by the
British government, as the nominal colonial power, in Lancaster House
in late 1979, following failed negotiations in 1976 and 1978. At that stage
an attempt was made by Dr John Burton, a leading conflict resolution
academic in Britain, to persuade the British chairman of the conference
to include on the agenda the consideration of the historic, ongoing dif-
ferences and more deeply rooted conflicts between these two indigenous
groups. Not surprisingly, the British refused to contemplate this ‘‘diver-
sion’’ from its primary goal – ridding the UK government of this alba-
tross, ending the high-profile anti-colonial war and preventing a possible
repetition of the end of the war in Mozambique where the colonial
power was replaced by the installation of a victorious Marxist liberation
movement government, without an election. For different reasons, in-
volving various issues including their sense of ‘‘national sovereignty’’,
this refusal to extend the agenda would certainly have been endorsed by
the nationalist parties. The idea was rejected as being too abstract and
academic. Accordingly, the constitutional discussions focused exclusively
on the immediate issues: the existing war and the black/white contest for
power and resources. Consequently the arguments made, the problems
explored and the compromises arrived at were exclusively concerned
with the ‘‘exposed’’ and ‘‘accepted’’ dispute. The constitution arising
from the negotiations provided solutions only for this immediate set of
problems.

One result of this approach was a constitution providing a unique and
extraordinarily complex protection for white commercial farmers’ land,
special transitional protection for white minority political participation, a
relatively weakly entrenched Bill of Rights and nothing for the demo-
cratic management of the ‘‘non-problem’’ of the Shona/Ndebele tensions.
Also ignored in Britain’s implementation of the transition and its urgent
insistence upon a rapid exit from the situation was the fact that both the
former liberation forces, one now augmented by the former Rhodesian
military, retained considerable capacity for the use of force. All of this
left a political powder keg situated in the highly inflammable geopolitical
context of apartheid South Africa. The South African regime at that
stage was in a high state of paranoid determination to use any means,
including massive destabilisation, to protect itself against what it saw as
the ‘‘total onslaught’’ of the combination of Die Swart Gevaar (The
Black Danger) and the Red Menace.

Unhappily, the ‘‘abstract’’ issue did not disappear. Within months of
the independence celebrations, another civil war was raging between the
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elected government and elements of ZIPRA, the former military wing
of the electorally defeated ZAPU. Although there was some evidence of
South African encouragement, the outbreak in essence revealed serious
and unresolved conflict. The government responded by deploying the
crack 5th Brigade, which dealt severely with the civilian population al-
legedly supporting the dissidents. This conflict in a widely welcomed
‘‘new democracy’’ was largely ignored by the international community. It
raged for almost eight years, resulting in casualties and alleged atrocities
that continue to infest the political dialogue in Zimbabwe. On the basis
of this conflict, ZAPU was largely excluded from the government of na-
tional unity and several of its leaders were detained without trial. It was
not, however, banned or nationally suppressed. The ZAPU leadership
avoided the temptation to which the Angolan ‘‘opposition’’ had suc-
cumbed, and refused to invite or collaborate with South African destabi-
lisation. In 1985 it won almost 20 per cent of the popular vote and re-
turned a significant group of opposition MPs to parliament.

Zimbabwe in fact demonstrated a greater potential for plural, demo-
cratic politics than either its leaders or others had considered possible.
That democratic readiness had not been suitably considered or institu-
tionalised in the constitution, which was made in the ‘‘peacemaking’’
mood of 1979/80. The tragedy is that, in the confrontational atmosphere
of 1985, this instinct for political restraint and survival led not to a re-
consideration of the deeper issue of domestic politics in a spirit of com-
promise and dialogue, but to intensified military action by the gov-
ernment. The civilian supporters of the opposition were identified as
supporters of dissidents, and continued to be subjected to severe counter-
insurgency treatment. This faced the ZAPU leadership with a cruel di-
lemma. It could not physically protect its people and no constructive
protection was available from elsewhere. It must either sacrifice its sup-
porters or surrender its status as the opposition, and with it the growth of a
healthy democracy in Zimbabwe. The upshot was a decision by the ZAPU
leadership to end the killing by the only political expedient available –
the least humiliating submission to the entire dominance of ZANU. This
was not an easy process, as the supporters of the minority party needed
to be taken along with the leadership. It was negotiated over a four-year
period, ending finally in the total incorporation of the ZAPU and its
leadership into ZANU in late 1989.

Zimbabwe has since been widely characterised as a one-party state.
This is legally incorrect though, after the amalgamation of the two
parties, opposition was in effect reduced to very few MPs, either ZANU
dissenters or the representatives of a small remnant of an earlier split in
ZANU. These sit in a parliament of overwhelmingly ZANU MPs, a high
proportion of whom also hold ministerial posts. One can speculate as to
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whether constitutional discussion of the broader political issue between
the major indigenous groups in 1979 would have achieved a more plu-
ralist polity for Zimbabwe. None of the main protagonists wished to dis-
cuss it at the time. Only the ‘‘intervening’’ power, which controlled the
process, could have raised it had it been convinced that it was critical to
the long-term prospect of democracy in that country, and had that been
its real concern. In a world of realpolitik it is no surprise that the issue
was ignored. It does however provide an illustration of the distinction
between what might become the practice of ‘‘serious democratisation’’
and the existing, somewhat dilettantish, approach to reconstructing a
democratic political order.

What is clear is that the concentration on the settlers vs. liberation
movement issue and the cut-and-dried answer – that a universal franchise
election would provide democracy – meant that the deeper, longer-term
issues were neglected. This not only led to a recurrence of major vio-
lence, but also influenced the long-term political order of Zimbabwe and
its potential for democratisation. Thus, it is arguable that the contempo-
rary monolithic, stagnant and autocratic style of politics that has become
characteristic of Zimbabwe could have been avoided, had a more deeply
considered and appropriate constitutional architecture been provided to
encourage and enable a relevant and viable culture of political tolerance,
interaction and opposition to survive and grow.

It is this broader political context that international promoters or ‘‘in-
terventionists’’ on behalf of democratic politics should consider, particu-
larly at the earliest stage of the reconstituting process. That unfortunately
is precisely when there is the greatest temptation to deal only with the
obviously urgent and relatively easy problems. It is also, sadly, when the
idea that an election alone will provide a publicly satisfying and sufficient
basis for democracy tends to prevail over the idea of the greater value of
long-term, sustainable democracy.

Cambodia

A somewhat different problem of the use and abuse of elections to re-
constitute political order is illustrated by the very ambitious plan set out
in the Paris Agreement of 1991 to introduce democracy into the uniquely
disrupted state that is Cambodia.11 In common with many such cases
of ‘‘disruption’’, there had never been a democratic government in Cam-
bodia to be disrupted in the first place. Prior to 1991 and typically of the
times, this had not prevented the existence of the closest relations between
various authoritarian Cambodian regimes, in and outside the country,
and several liberal democratic states.

The Paris Agreement of 1991 provided for a ceasefire and a historic
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comprehensive political settlement for the establishment of the founda-
tions of a liberal democracy in Cambodia. The instrument for this trans-
formation was the United Nations, which was granted effective sover-
eignty to enable it to carry out the task as the UN Transitional Authority
in Cambodia (UNTAC). UNTAC illustrates many of the different prob-
lems facing the international community’s efforts at the reconstruction of
a democratic political order. Only some of these will be referred to here.

Perhaps the most intractable problem in such transitions, but often the
most important, is the time element of the process. Like other UN efforts
before and since, the UNTAC mission was to be executed within a pre-
determined and very specific time frame. The comprehensive nature of
the mission, and the fact that the timely completion of many of the tasks
was the essential pre-condition for undertaking subsequent tasks, created
severe internal tensions and problems. Apart from that, the assumption
that international expectations of ‘‘democracy’’ could be achieved in an
almost totally unpredictable national environment within an arbitrarily
fixed period, after which international support would be dramatically
curtailed, was unrealistic.

In addition, the planning of the process neglected significant political
dimensions of what was described as a ‘‘comprehensive’’ process. Part of
the problem was connected with the planning of and the resources pro-
vided for the actual implementation of the Agreement. These included a
totally inadequate and fatally delayed provision of resources to under-
take preparatory activities such as creating an effective UN civil admin-
istration and control mechanism. Equally, plans and resources were
hopelessly inadequate to ensure a credible level of human rights protec-
tion and a convincing start to reconstruction and rehabilitation, all of
which were critical to the establishment of the ‘‘neutral political envi-
ronment’’ within which the Agreement promised that an election would
take place. The election would be an essential precursor to the new, dem-
ocratic process, which would operate, first, in the constituent assembly as
it debated and drafted a new constitution, and then with the formation of
a government accountable to the constituent assembly, transformed into
the elected parliamentary assembly. All of this should have been against
a background of a reforming administration, police and judiciary and a
restructured and retraining military – in effect, a credible foundation for
a democratic future for Cambodia.

This failure to plan, and thus not to provide for or deliver, the vital
democratising activities that the Paris Agreement foresaw before, during
and after the elections is damning and dramatic evidence of the state of
democratic myopia prevailing in the international community, and in
particular the Security Council, at the time. The shortcomings of the
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provisions for civil administration, human rights, reconstruction and re-
habilitation have been fully examined elsewhere.12

What has not been sufficiently noted was that the United Nations pro-
vided absolutely no material or other support for the setting up and op-
eration of the constituent or parliamentary assemblies. That would have
provided the elected representatives with some capacity to start to do
realistic and informed work on designing and drafting a new constitution.
This would have included such basics as their being able to enter into a
dialogue and consultation with their provincial constituents. In other
words, it would have introduced them to some of the democratic essen-
tials of their job. It would have demonstrated and laid the foundations of
their autonomy as MPs and a beginning of an understanding of demo-
cratic representation and its responsibilities. Instead they were left won-
dering what a democratic representative was expected to do. Those who
had any idea of what they might want to do were faced with the problem
of how to do anything without any resources at all. As a result they were
placed immediately in a state of total dependence upon their leaders and
their party, most of whom had no experience of, and even less sympathy
with, the practice of democracy.

Another controversial dimension of the plan to introduce democratic
politics into Cambodia became the basic question – whether or not to
hold an election at all. It illustrates the dreadful dilemma that can arise
when the international community engages in transitions from war to
peace and democracy, as well as providing an object lesson on the con-
sequences of how that dilemma is dealt with. (One lesson seems to be
that, once an international intervention has been launched into a transi-
tional process of this sort, and this includes the much less committed
action of international election observation, it is extremely difficult to
withdraw from it or abort it, unless this is forced upon it by the main
national actors involved themselves.)

The problem in Cambodia, put simply, was that the planned ceasefire,
cantonment and disarmament of the various Cambodian factions, planned
to create the basis for an appropriate, neutral political environment and
the election, never took place. This meant that there remained an un-
predictable threat of violence against the election itself from the Khmer
Rouge, which by the end of the voter registration period had clearly
rejected the election. More seriously it meant that the parties that had
accepted to take part in the election, and especially the Cambodia
People’s Party (CPP), were still fully armed and in control of most of the
country. The CPP controlled the incumbent (state of Cambodia) instru-
ments of power, including its army, police and secret police. Thus it was
particularly able and, even more, willing to use its well-preserved and
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unrestrained force for what it believed would be the best electoral cam-
paigning method, namely to intimidate the voters.

In principle this should have resulted in the cancellation of the mission.
(This was precisely the position taken in 1994 by SRSG Ambassador
Ajello in Mozambique, who made it clear to both the protagonists and
the international community that without demobilisation there would be
no election.) The dilemma faced by UNTAC at the end of 1992 was that,
in spite of serious threats and killings, the process of voter registration,
which had proceeded without waiting for demobilisation, had enrolled
over 90 per cent of potential voters. Thus a new actor, the Khmer people,
had entered the transition process, and they were demanding that their
voice be heard. Intervention had created an expectation – that the UN
promise of an alternative to totalitarianism (democracy) would be deliv-
ered. Could the United Nations afford to cancel the electoral part of the
‘‘show’’ merely because the rest of the promise was unlikely to be re-
alised? The answer was no.

Similar situations have arisen elsewhere, in the former Yugoslavia, in
Rwanda and most recently in East Timor. The international community
appears to be able to delude itself and is ready to promise what it cannot,
or is not prepared to, deliver. In East Timor, this included the promise of
security to a population that had been more or less invited to vote for
secession from the consistent military oppression of Indonesian rule, with
the security to be provided by the self-same Indonesian military!13 In the
same way as the promised security was not delivered in East Timor, so
the elaborate promise of the foundations of democracy was not delivered
in Cambodia in 1993.

Part of the problem is the failure to view democratisation as a com-
prehensive and ongoing process, and the treatment of its parts as sepa-
rate. Thus in Cambodia the immediate question was put: Can we conduct
an election in these circumstances? The answer was, ‘‘Yes, it would be
possible to ensure that most voters would poll and their votes would be
safely counted.’’ Given the credibility that came with the control of the
entire election machinery by UNTAC, and the fact that its voter educa-
tion programme had already convinced electors of the need to register,
it was clearly possible to convince voters that their vote was secret.
Dealing with intimidation and threats was not a new problem, nor was it
insuperable.

A major factor in this decision was the amended role of the UNTAC
military component. Rather than being reduced, as planned on the as-
sumption of a successful completion of the ceasefire and cantonment, the
force was strengthened and its role redesigned. It became the defender
and incidentally the logistical arm of the election. In fact, it helped create
an enormously efficient and virtually unstoppable machine devoted spe-
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cifically to holding the election. This originally unforeseen situation and
the response to it provide a model of civil–military cooperation, and
account for the effective delivery of at least the electoral dimension of
democracy to Cambodia in 1993.14

In this situation, the CPP’s continued reliance on totalitarian methods
and its resort to the use of threats and force were counterproductive.
Voters were sustained by a new sense of physical security provided by
the military component, combined with a sense of the possibility of future
peaceful methods and democratic solutions, being intensively promoted
by UNTAC. This possibly explains in part the clear defeat of the CPP
at the polls by the much weaker, and thus perhaps necessarily more
‘‘democratic’’, FUNCINPEC (Front Uni National pour un Cambodge
Indépendant, Neutre, Pacifique et Coopératif). It was an election that the
people believed (wrongly, and sadly for them as it turned out) would
usher in a new era and see an end to repression and conflict. As the
continued electoral activity of UNTAC and the enormous and confident
turnout of Cambodian voters proved, the politics of fear had, at least for
the time being, been overcome.

The greater and enduring problem arising from the failure to neu-
tralise the forces of the factions, and especially of the CPP, clearly
emerged later to haunt and undermine the credibility of the election and
ultimately both the immediate and long-term prospects of democratic
politics. Its first appearance coincided with the emerging news as the
early election results were announced that the CPP was not winning the
election. This resulted in the CPP insisting that the information would
influence the counting of the votes. It demanded that the newly estab-
lished freedom of information, in terms of which the emerging results
were being reported, should be suppressed. It was an early sign of deeply
entrenched totalitarian instincts.

As the election results became clear and the CPP emerged not as the
winner but as the likely opposition (though by a narrow margin) to an
alliance of the FUNCINPEC and the BLDP (Buddhist Liberal Demo-
cratic Party), the CPP leader Hun Sen launched a barrage of complaints
and allegations of massive fraud. The only factual basis for this was that
the seals on some ballot boxes had broken in the course of delivery to the
counting centres. They had at all times been under UN military guard.
Despite immediate investigations, which showed that this was an acci-
dental, isolated and minor fault, the CPP persisted with the allegation of a
major fraud. The United Nations, Hun Sen alleged, was guilty of serious
large-scale but unspecified irregularities, and had deliberately manipu-
lated the result. Despite the testimony of a significant international press
corps, some skilled international observers and over 1,000 international
poll watchers that this was not the case, not to mention the proven neu-
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trality of an electoral machine controlled entirely by disinterested UN
officials and UN volunteers, the CPP remained adamant.

More significantly, the CPP quickly backed its electoral complaints by
mobilising its military forces on the eastern borders of Cambodia, adja-
cent to the CPP’s erstwhile ally Vietnam. This, proclaimed Hun Sen, was
a secessionist action by some of his commanders who were so enraged by
the fraud and the CPP’s defeat that they were prepared to break away
from Cambodia. Hun Sen insisted that he could not control the generals
unless the United Nations admitted the fraudulence of the result. The
election had by then been certified ‘‘free and fair’’ by the Special Repre-
sentative of the Secretary-General and the UN Security Council.15 The
secession and the violence continued and other unspecified dangers were
threatened. It is notable that this tactic was adopted by the CPP in spite
of the fact that the final results confirmed that, although it had lost the
election, it had won a sufficient minority to force the FUNCINPEC–
BLDP majority to seek CPP agreement to any significant resolution or
decision made by the constituent assembly. Thus it was guaranteed a
legislative veto and, within a democratic negotiating situation, was in a
very powerful position.

Hun Sen insisted he could not end the secession unless the United
Nations agreed to an independent inquiry into the irregularities. At the
same time, the CPP was using the secession and individual violence
against the elected victors to demand the establishment of a government
of national unity. More especially, Hun Sen demanded that he should
be made ‘‘the Second Prime Minister’’ and that the CPP should be an
equal partner with FUNCINPEC in this government. Prince Sihanouk,
Cambodia’s once and future king, supported the idea. In the circum-
stances the FUNCINPEC leader, Prince Ranariddh, was forced to accept
this effective annulment of their electoral victory. While the CPP demands
were still being negotiated, the SRSG agreed a separate compromise in
the face of the continued CPP violence, in this case on the integrity of the
election. He set up an internal (UNTAC) inquiry into the ‘‘irregularities’’,
to be conducted by the UNTAC Legal Adviser. This would report to the
SRSG and the chairman of the CPP. Having thus in effect reversed the
election result and put the integrity of the election in his view forever
in doubt, Hun Sen ordered and immediately obtained the end of the
secession.

The UNTAC Legal Office’s report on the allegations of fraud and ir-
regularities was delivered two weeks later. It confirmed what the elec-
toral component’s own immediate investigations had shown: although
there had been a failure of some seals on ballot boxes, there were no
deliberate irregularities, and the seal failures could not have distorted the
accuracy of the result in the province where they had occurred. The re-
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port was received without comment or further protest by the CPP. It also
went almost entirely unnoticed by the media. Three years later, however,
it became desirable for the CPP to challenge the political compromise
that had reversed the election result and kept the CPP in power. The
fraudulence of the election as the basis of FUNCINPEC’s legitimate au-
thority was revived by Hun Sen. Embroidered allegations were made
again to discredit and reject the result. The existence and results of the
UNTAC inquiry, and their acceptance by the CPP in 1993, were not
mentioned. But the fact that an inquiry had been accepted by the United
Nations itself was not forgotten.

Lessons learned?

To those who are concerned to note the lessons, these cases show that
the constitution or reconstitution of a democratic political order requires
much more than an election – even when, as in a transition from armed
conflict to an elected government, the election is a necessary and critical
landmark in the process. It is important to take a broader view of demo-
cratisation. We should avoid being deluded by the neatness or the drama
of an election into believing that it is or must always be the first or the
most important step in the process. The question is, have we learned the
lessons?

The answer seems to be: yes and no. For example, the long-term pros-
pect of pluralist democracy in Bosnia–Herzegovina was distorted, if not
permanently destroyed, by the unconsidered electoral system adopted for
the election under the Dayton Agreement. Here was a fairly typical fail-
ure to think before rushing to the electoral solution. In particular, there
was insufficient consideration of this fundamental issue in a highly po-
larised, multi-ethnic situation. It was clear in Bosnia–Herzegovina that
the ethnic groups had coalesced behind their established leaders. They
did not need an election to identify those who should negotiate the way
out. Furthermore, the particular system chosen ensured that electoral
success would go to the most nationalist candidates. Compare this with
the good fortune of the South Africans between 1990 and 1994. Their
leadership was able to negotiate without having the trauma of an imme-
diate election inflicted upon it by the ‘‘wisdom’’ of the international
community.

Of course, credit for the South African success must also go to the
unique combination of leadership shown by Presidents de Klerk and
Mandela. What one may for convenience sake call the ‘‘M-Factor’’ –
leadership – is perhaps the best-kept ‘‘secret weapon’’ in the democrat-
ising arsenal. The very different cases of Mandela and Milosevic show the
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difference leaders can make. Perhaps this suggests that, when the oppor-
tunity arises to support and show solidarity with enlightened leaders and
elites struggling for democracy, it should be taken more seriously than
has generally been the case. The exception may again be South Africa.
There the long-exiled ANC leadership, which necessarily relied for its
military opposition to apartheid upon communist-supplied weapons, was
consistently embraced by convinced Western democrats whose perspec-
tive was not totally distorted by Cold War paranoia. This was an impor-
tant demonstration and confirmation of the core, common value being
fought for: democracy. This cannot satisfactorily explain Nelson Mandela
but, as his speech from the dock at the treason trial revealed, his demo-
cratic convictions were uniquely well developed from his earliest days as
a politician.

Learning about the timing of electoral events is much the same mix-
ture. Was the referendum on the Peace Agreement in Guatemala appro-
priate before a registration and citizenship process to include the entire
people had been properly started, much less completed? The urgent de-
mands for an immediate election in the wake of the demise of Mobutu in
the Congo looked equally unwise and unrealistic. But for the almost im-
mediate resumption of civil war, an election might well have been forced
upon the unstable polity. The timing of an election, especially in the
wake of conflict or such dramatic events as the crisis in Indonesia, which
opened the way via ‘‘popular consultation’’ to possible independence for
East Timor, is often not within the control of would-be supporters and
promoters of democracy. Could it nevertheless be worth considering
whether there are not internationally manageable alternatives to opening
the Pandora’s Box of an immediate electoral campaign and polling, to
facilitate the democratising process? Might an alternative be to develop
support for an international variation of the mechanism used, for exam-
ple, at the national level in Bangladesh? There, instead of an interven-
tion to conduct or closely supervise an election run under the control of
the incumbent governing party, a temporary ‘‘caretaker’’ administration
was set up to prepare the political context for the event. An international
version of this might prove more acceptable and more effective.

The device of international election observation evolved in parallel
to the democratisation process of the 1990s as a complementary inter-
national activity to the pressure on transforming states to hold elections.
Though its credibility has become increasingly questioned in the light of
experience, it can still be useful and remains an attractive activity – some
would say recreation – for those who can afford it. It can serve several
useful purposes, depending upon the circumstances of the particular
stage of democratisation at which the election is conducted. It can help to
build confidence among the opponents of an incumbent regime, it can
provide a basis for improving the capacity of the electoral law and ad-
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ministration, and it can enhance the prospect of the integrity of an elec-
tion. Has it helped? Again the answer is yes and no. Where it has been
selective as well as comprehensive enough, or, in some cases, expensive
enough, it has made a real difference. South Africa in the 1994 election is
an example. The intervention and observation went well beyond the
confines of the election campaign and polling. They included a long-term
exercise monitoring the violence in the country, and helped to reduce it
to tolerable levels in the run-up to the election. They also involved
unique international support for, and indeed involvement in, the actual
electoral administration by the South African Independent Electoral
Commission (IEC).

Despite the fact that the international community has frequently re-
peated some of the mistakes of the early 1990s, there is also evidence
that lessons have been learned by some of the most important ‘‘practi-
tioners’’ of democratic intervention. This is equally true of certain pro-
fessionally based national organisations, which have provided very fo-
cused, practical advice, assistance and training where it is called for.
Among the most impressive developments have been those in the elec-
toral field, where international support for the emergence of a new insti-
tution of governance – the IEC – has been significant. Here the pioneer-
ing work of certain national institutions has been vital: the Australian,
the Canadian and the Indian Electoral Commissions have made a practi-
cal impact and indeed have inspired international organisations to follow
their lead. There are of course more traditional democratic pillars of de-
mocracy, whose effectiveness and integrity have also been established,
reinforced or recreated with international assistance. This process is
likely to be enhanced as governance becomes recognised as a critical ele-
ment of development by both intergovernmental organisations and na-
tional governments.

It may be important to recollect some of the lessons of electoral assis-
tance during the past decade, and to guard against repeating them in
new fields. The work and methods of NGOs involved in such activities
as promotion of the rule of law or the independence of the judiciary
should be considered before launching large-scale, heavily funded oper-
ations. Thus the activities of the longstanding International Commission
of Jurists (ICJ), or of a more recent national, professional-based opera-
tion, the Australian Legal Resources International (ALRI), demonstrate
the effectiveness of highly focused professional activity.

All such activities, by so many different actors, need to be appreciated
and harnessed to the democratisation agenda if there is to be any real
prospect of universal democracy being realised. Comprehensiveness and
patience, as opposed to single or immediate solutions, should be the
background against which a careful and professional approach to each
case is undertaken.
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Part 5

Reconstituting legal order





11

Rebuilding the rule of law

Mark Plunkett

Si vis pacem para pacem – ‘‘If you want peace, prepare for peace’’

Following the post-referendum genocide in East Timor, the United Na-
tions Transitional Administration in East Timor (UNTAET) peace op-
eration will take place in an operational climate in which there is no rule
of law. The international military peacekeepers of the International
Force East Timor entered a rule of law vacuum in East Timor. Banditry,
revenge killing and general violence may threaten not just the local pop-
ulace, but also NGO workers, civilian peacekeepers and even armed
military peacekeepers. Systematic, organised theft of peace operation
resources may severely hamper delivery of materials and services to
needy people and undermine the entire peace operation. Repression and
systematic human rights abuses against the people by factional elites and
their functionaries may prolong the conflict and prevent post-conflict
reconciliation necessary for peace. Institutionalised official corruption,
nepotism, criminalised economies (that is, the illegal sale of natural and
cultural resources, narcotics and arms), racketeering and black markets
could retard economic recovery and development. The expense and effort
of nation rebuilding and elections by peacekeepers will be rendered nu-
gatory if the emerging government maintains order by lawless means and
in breach of fundamental human rights. Peace operations have to recog-
nise that many of the local players, although purporting to be political
factions, may be no more than sophisticated criminal organisations or
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crude criminal gangs that the international community has had to deal
with in order to broker a peace agreement in a domestic legal void.

Unless there is an adequate mandate, a strategically planned pro-
gramme and adequate resources for the restoration of the rule of law,
a peacekeeping operation will fail to achieve the ultimate objective of
bringing peace to people formerly deadlocked in armed conflict. True
and enduring peace occurs only when there is a genuine return of the
rule of law, which is the foundation for a properly functioning and legiti-
mate state. As in any society, the peacekeepers will not be able to elimi-
nate all criminal behaviour. What they must do is strive to replace a cul-
ture of violence and impunity with systems of rule observance without
using violence for the management of conflicts. All armed conflicts finish
some day.1 The task of the peacemaker and peacekeeper is to bring that
end-date forward in time. Peace operations are exercises in shrinking
conflict time by condensing and terminating coercion activity. This is
achieved by focusing on the restoration of the rule of law as the primary
objective of every peace operation.

In peace operations, restoration of the rule of law must take priority
over constitutional settlement. It is achieved through the delivery of spe-
cific designer-planned and implemented peace operation justice packages
using the two combined techniques of (a) an enforcement model, em-
ploying legitimate minimal and lawfully sanctioned coercive measures
such as arrest, prosecution, detention and trial by war crimes tribunals,
and transitional peace operations courts; techniques of public shaming
and office disqualification by peace operation criminal justice commis-
sions; and the rebuilding, resourcing and training of local judges, police,
prosecutors, defenders and custodial officers; and (b) a negotiation
model, securing voluntary compliance by negotiating with local actors to
bring about fundamental shifts in population consciousness through
community participation, assessment, monitoring, evaluation, education
and joint rule of law training at the elite leadership, functionary and vil-
lage level to replace the culture of violence with agreed-upon manage-
ment systems.

The rule of law is a precondition for the existence of a community of
people who live together in a reciprocal relationship with each other and
with the state. The rule of law requires that both the ruler and the ruled
respect the legal rules that govern these relationships. It is the glue that
holds together the web of legal relationships that forms the state. It is a
notional social contract by people who consent to regulate their behav-
iour by rules that have the force of law, usually deriving their authority
from the state.

The state has a monopoly on the legitimate use of force,2 which can be
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exercised only subject to the strict requirements of the rule of law. Under
the rule of law, an independent judiciary is the neutral arbiter of disputes
between people themselves and between people and the state, and it de-
termines the lawfulness of the exercise of force by a person (for example
in self-defence) or by the state (for example in the execution of the law).
The authority of the state is weakened when, against the rule of law,
force is used by the state against its own people, by the state against an-
other state, or by people within the state against the state or each other.
If the state or its people continue to use illegitimate force in breach of
the rule of law, the rule of law is eroded and may collapse completely.
This will undermine the authority of the state. If unabated this will result
in the collapse of the state itself.

Peace operations for people without a state or rule of law that attempt
to re-create the state (for example through internationally supervised
elections) without first re-creating the rule of law run the risk of slipping
back to a collapsed state. Peace operations are a people-centred activity.
They are first and foremost about peacemakers and peacekeepers en-
abling and resourcing traumatised people (whose anger and hatred may
persist for generations) to make the transition from a situation in which
there is no rule of law and no state, to one in which there is a rule of law,
and finally to one in which there is a rule of law and a state.

With any group of people, the rule of law is always more starkly ap-
parent by its non-existence than by its existence. Invariably for peace
operations, the breakdown of the rule of law is essentially marked by the
absence of a functioning criminal justice system (whether or not deriving
its authority or its existence from the state). Genocide, wanton murder,
rape and other physical attacks on ordinary people and their property are
the principal human rights violations that confront peacekeepers. To
measure the degree to which the rule of law exists, the questions to be
answered are as follows: Are the relationships between people regulated
by rules? Are the rules commonly accepted? Are the rules observed by
ruler and ruled alike? Is force used to manage conflict? If force is used, is
it authorised by the rules? Where a dispute exists about the rules, is there
a rule that the dispute be determined by an independent umpire whose
decision is accepted by all parties, and do the political elites and function-
aries (military and police) observe the rule to submit themselves to the
determination of the independent umpire and to abide by the decision of
the independent umpire? The rule of law will finally be re-established
only when most of the people are prepared to accept and freely submit
themselves to it, at the level of (a) the great mass of the population; (b) the
military commanders, police and local warlords; and (c) ultimately the
central leadership.
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War, peace and the rule of law

A harsh maxim of the law provides: ‘‘’Midst the clash of arms, the laws
are silent’’ (leges inter arma silent). At the immediate place of actual
fighting (the locus belli) the rule of law is suspended. But the rule of law
may continue to function perfectly well everywhere else behind the lines.
The end of the rule of law is usually clear-cut, coinciding as it does with
the outbreak of hostilities at the locus belli. Even a small number of
armed individuals can unilaterally suspend or end the rule of law with
military action. The first shots of a coup or military offensive signal the
outbreak of armed hostilities and with them the end of the rule of law at
the locus belli. When the early killings go unpunished by the law, war is
well under way. The rule of law thereby not just dies at the locus belli
where it cannot operate, but also deteriorates throughout the whole ter-
ritory where the law purports to extend jurisdiction, even where there is
not actual fighting under way.

During war, all other disputes are submerged by the one, dominant,
deadly dispute between the armed belligerents. Non-combatants are at
the mercy of anyone who cares to coerce them, especially where modern
military measures deliberately target civilian populations or are reck-
lessly indifferent to them. If people are attacked by force of arms, their
only recourse is to submit to their fate or to defend themselves by force
of arms. The use of force of arms as the fundamental means for man-
agement of the great conflict by the military may also become the man-
agement means for subsidiary conflicts, including disputes between civil-
ians unrelated to the war. Cheap, mass-produced but powerful weapons
may soon be distributed throughout the population by guerilla groups, or
fighting may leave them lying about so that they are soon acquired by
civilians. In modern wars the civilians become militarised. As long as the
war persists, violence becomes a currency of conflict management of non-
war disputes in the war zone. Summary military discipline and expedient,
indiscriminate, self-help revenge killings soon replace the ordinary peace-
time judicial processes. People, particularly the young, soon learn to be
proficient in the use of automatic firearms as the principal means of
managing disputes as part of an entrenched culture of endemic violence.

At the end of a war in a functioning state or a well-resourced commu-
nity, the rule of law may promptly recommence. But peace operations
often take place where war is still being waged or is likely to break out
again. And not all armed political factions or existing administrative
structures are capable of becoming sovereign states within the time frame
of a peace operation. An armed political faction or an existing adminis-
trative structure cannot become a sovereign state without the rule of law.
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Dictators, human rights violators and warlords may have international
legitimacy conferred on them under the pretence of statehood. Such fal-
lacies hamper peace operations, as the governments of peacekeeper-
contributing nations engage in the make-believe of government-to-
government dealings. Peace operations require operational autonomy for
peacekeepers operating on a people-to-people basis. In planning for
peace, practical realities must prevail over diplomatic theoretical illusions.

The retardation of the rate of return of the rule of law is directly pro-
portional to the ferocity of the force used against the population in the
war and depends on the extent of the collapse of societal structures, both
formal and informal. The strategic use of indiscriminate violence against
non-combatant civilian targets is a primary cause of resistance to the re-
turn of the rule of law, and peace operations must be very careful about
premature disarmament of the ordinary people. To be fair, disarmament
should only be done after the rule of law has been restored. Untimely
disarmament can create new sets of victims who are attacked by tradi-
tional and new enemies.

With the arrival of peacekeepers, for the non-combatant civilian pop-
ulation there is an air of anticipation of the rebirth of the rule of law.
However, in the friction and fog of modern war, the resumption of a
derelict system of the rule of law under civilian authority is often difficult.
Following a war it is extremely hard to stop the momentum of possibly
decades of violence and to eradicate a culture of violence in which the
population remain heavily armed and kill in quick self-help retribution
and deterrence of criminal warlords; in which military and police kill as
the primary means to keep order; and in which the ruling elite kill as the
principal means of political process.

The rule of law is usually described in the context of the relationship
of the broader community (usually the state) to an individual within it.
Irrespective of war and peace, some groups of people living traditional
lifestyles may not recognise, or even be aware of, the primacy of a state,
but nevertheless have strong but small rule of law systems. Variously
described as ‘‘stateless societies’’ or alternatively ‘‘village-states’’, they
nevertheless follow a sophisticated rule of law system derived from
ancient legal systems (usually oral), which regulate the distribution of all
resources – material, human and spiritual. Peacekeepers need constantly
to question their own assumptions about what really motivates people
and what rules have ascendancy over others. In peace operations, the re-
establishment of the rule of law focuses on individual people and their
relationship to others and to an emerging state. Where there is a micro
rule of law without a state, the units of compliance consist of very small
groups of people. The challenge is to bring these cohesive units of people
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together into a larger efficient one-unit organisation of a state whose one
rule of law is compatible with the many micro rules of law. The art of re-
establishing the state is to understand how to harmonise all of the micro
rule of law systems into one large rule of law.

In questioning assumptions about the priority given to laws and rules
and the motivation for compliance, it is important to compare the differ-
ing perspectives of the leadership elite and functionaries with the per-
spectives of the mass of ordinary people during war. The priority given
by an individual to a rule system may be radically altered in times of war,
particularly where the state is disrupted. Whereas officials will assert al-
legiance to the authority of ‘‘the state’’ or to their ‘‘group’’, an individual
is likely to have a complete reverse of priority of rule observance, espe-
cially when the state is weakening or has collapsed.

Motivation plays an important part in a person’s decision-making pro-
cesses, which are activated when a gap is recognised between an ideal
and actual state of affairs. A person is motivated to search for alter-
natives when a need exists and is not being currently satisfied, thus acti-
vating a decision-making process. Behaviour has been explained accord-
ing to a hierarchy of psychology of needs of an individual, most famously
by Abraham H. Maslow.3 In order to explain human behaviour, social
scientists have categorised five basic human needs and their priority. If a
person’s basic psychological needs (hunger and thirst) are not satisfied
first, and safety second, they will not be so interested in satisfying the
more advanced needs for self-esteem and self-actualisation. The pros-
pects of satisfying all needs is radically reduced in war, so much so that
most individual human effort is spent pursuing the most basic need of
self-survival. During war, higher psychological needs may soon be aban-
doned altogether, leading to the basest of behaviour and humans’ inhu-
manity to other humans.

The observance of the rule of law is strongly influenced by the fulfil-
ment of basic human needs. The likelihood of detection and the preven-
tion of punishment may be paramount. Voluntary compliance with the
rule of law may also relate to convenience, or other utilitarian factors,
personal morality, ethics, social relationships, and, most importantly, the
legitimacy of the source of law itself.

The rule of law is like a giant wall tapestry, whose fabric is woven over
time from the many threads of different laws and various rules. It is a
great anthropological document that constitutes a narrative of the social
history of a people. Armed conflict may tear the tapestry to shreds. The
task for the peacekeeper is to see what can be done to pick up the rem-
nant pieces, frayed ends, loose fibres and strands so as to help the people
to re-weave it themselves back into their own rule of law.
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The enforcement model

There is no law without a sanction, so the first objective of the enforce-
ment model is to build legal mechanisms to redress wrongdoing. Under
the enforcement model for a rule of law, a peace operation reintroduces
a domestic criminal justice system to prosecute offenders for crimes
committed during the currency of the peace operation. Most major hu-
man rights breaches are straightforward acts of criminal culpability, such
as murder, grievous bodily harm, abduction, rape, arson and theft, which
are often committed to hamper the objectives of a peace process such as
the creation of a neutral political environment necessary for a free and
fair election or the formation of a government of national reconciliation.
This primary focus of the rule of law enforcement model is essential if
one is to ensure the safe and effective conduct of all other aspects of the
peace operation. A key objective of the peace operation must be to create
a fair, impartial and independent judicial mechanism to provide account-
ability for criminal misconduct in place of the persisting culture of impu-
nity. Under this model, the peace operation also assists any international
war crimes tribunal staff in apprehending past human rights violators
under international conventions dealing with torture, genocide or crimes
against peace or humanity. But this is incidental and subsidiary to the
rule of law enforcement model.

The enforcement model for the restoration of the rule of law is
achieved by the establishment of two types of justice institution. First,
there must be a functioning criminal justice system consisting of police,
custodial officers, correctional officers, prosecutors, defenders and judges.
The system must detect and investigate major crimes involving serious
breaches of human rights such as war crimes, genocide, murder, arson
and rape. It must arrest and detain accused persons. It must bring ac-
cused persons to justice by prosecuting them. It must provide fair trials
by independent, competent and credible courts (and, where none exist
before, transitional peace operation trial and appeal courts composed of
cross-factional judges chaired by distinguished international jurists must
be employed until local courts can be established). The system must also
carry out any sentences imposed, including community service, fines, im-
prisonment and correctional supervision with probation and parole. Fi-
nally, it must provide for the paying of criminal compensation to victims.

Second, there must be a Criminal Justice Commission or Truth and
Reconciliation Commission. The Commission must inquire into and re-
port on past and continuing genocide and war crimes. It should expose
official misbehaviour, including corruption, abuse of office, lack of im-
partiality and electoral misconduct. It should educate the people on
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human rights, ethics and norms, and give victims and perpetrators an
opportunity to testify on record. It should have the power to grant am-
nesties from prosecution and civil suit, as well as to initiate prosecutions,
removals from public office and prohibition of electoral candidature.
Finally, it should facilitate public exposure, censure and shaming, re-
minders of past atrocities, payment of compensation and participation in
reconciliation processes.

Prior to a peace operation, field survey missions are needed to assess
the existing justice assets. Some countries can be seen as likely candi-
dates for peace operation intervention well in advance of a peace opera-
tion. The remnants of existing justice assets may be built on, developed
and improved to standards set by UN conventions. Where there is an
absence of the rule of law, peace operations have to be prepared to bring
their own law and to establish their own transitional criminal courts and
transitional criminal justice commissions and detention centres in the
short term.4 However, the objective is to help the local people to re-
create their own justice institutions, composed of their own people and
using their own laws, language and culture, adjusted and improved to in-
ternational standards. Where there have been exchange programmes,
peacekeepers are more readily able to identify appropriate local person-
nel to ease the facilitation of the re-establishment of the rule of law.
Potential rule of law personnel may be waiting in refugee camps to re-
turn, and can be trained in readiness to return with peacekeepers.

In peace operations, there will always be a gap in rule of law resources
available to peacekeepers. This will manifest itself in an absence of legal
resources (adequate laws to cover the peace operation and to empower
the peacekeepers if necessary to enforce a rule of law); human resources
(independent and competent judges, court administrators, prosecutors,
defence lawyers, police and prison administrators and salaries); and phys-
ical resources (court houses, law libraries, police stations and detention
centres).

The starting point for peacekeepers is to be unambiguous about their
own source of legitimacy. Although each contributing country brings
with it a body of internal legal authority governing itself, the legal
authority for enforcing a rule of law will derive from international law,
the domestic law of the peacekeeper’s country and the host country, and
consent through negotiated agreement from the host country’s feuding
factions and the peace operation members.

International law may make provision to enable justice reconstruction
in humanitarian interventions, but the scope of direct powers is depen-
dent on UN-authorised interventions by resolution of the UN Security
Council under Chapter VII of the UN Charter, or, where there is no
state, humanitarian intervention under article 39 of the UN Charter, and
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the laws of belligerent and non-belligerent occupation, including the
Fourth Geneva Convention of 1949.

Usually there will not be any law in the host country because the state
and the rule of law will have collapsed. The domestic laws of a host
country usually do not make provision for peacekeepers, unless there is
some special ratification by a domestic executive government already
possessed of legal powers. However, where a local legislature or execu-
tive government exists, its laws and actions will not be universally ac-
cepted by the protagonists. To use the laws of one group over the other
will imperil the neutrality of the peace operation. Furthermore, a peace
operation can use existing local laws and local courts to enforce the law
only when those laws and courts reasonably meet international standards.
Usually there will be no domestic substantive or procedural law that is
competent, credible and independently administered.

As a result peacekeepers frequently find themselves entering into a
legal vacuum, legal chaos or at the very least considerable legal ambigu-
ity. Treaty-makers usually fail to make sensible or adequate provision for
the rule of law. It is falsely assumed that the rule of law will somehow be
automatically restored at the end of war or with the arrival of peace-
keepers, or held in abeyance until the formation of a new state. When
peacemakers negotiate agreement for the intervention of a peace opera-
tion, they should secure agreement from the factions for comprehensive
measures for the re-establishment of the rule of law. This should include
full authority for the establishment and operation of transitional peace
operation trial courts. Where the head agreement omits reference to en-
forcement mechanisms for the re-establishment of the rule of law, the
peacekeepers will need to renegotiate its provision with the factions, but
this will prove to be a hard task in most cases.

Hence a proper legal basis must be provided for the creation of the
criminal justice system during the immediate and transitional phase. Ulti-
mately it will be necessary to develop off-the-shelf international criminal
law, practice and procedure to which peacekeepers have automatic re-
course for the establishment and conduct of transitional peace operation
courts. The Yugoslav and Rwanda Criminal Tribunals offer some prece-
dents, especially on laws of evidence and rules of procedure. Soon it will
be necessary for international law to recognise a peace operations crimi-
nal code, setting out criminal offences and defences, practice, procedure
and evidence. An essential feature of the rule of law enforcement model
is the need for a wide public dissemination of simple statements of the
requirements of the law. Public education and the media must campaign
to inform people of their obligations, responsibilities and rights under the
law of the peace operation.

In the absence of competent, credible and independent courts, peace
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operations will be required to establish transitional courts. To this end
peacekeepers will need to bring with them a panel of distinguished in-
ternational jurists, either retired or serving judges, to chair transitional
courts during the peace operation. The peace operation judges may con-
stitute the only judicial forum for the conduct of trials where either the
local courts are inadequate or will not act, or the accused, victims and
witnesses are from different factions. The peace operations courts might
also hear complaints and actions against the peacekeepers themselves.
The distinguished international jurists will be required to sit alone or,
more desirably, as chairs of benches composed of judges from each of
the factions. An appeal court must also be established to hear appeals
from the peace operations courts, again composed of distinguished inter-
national jurists sitting with judges from each of the factions. These courts
will require proper resources, such as premises, hearing rooms, clerks,
transcription services and other administrative support.

The former local judges and clerks may have grown up under authori-
tarian systems and have little understanding of the proper role of courts
in society. Peace operation judges can provide on-the-job training and
mentoring of acceptable former and new local judges who take over the
criminal justice system as local courts resume their functions, or when the
work of the transitional courts is over. The distinguished international
jurists, prosecutors and defenders should phase themselves out with the
re-establishment of a competent, independent and resourced local judi-
ciary. A peace operation should undertake judicial training designed to
provide on-site training and assistance to judges in the implementation
of human rights and criminal law with a view to improving the judicial
system.

After prolonged war, court houses will be destroyed or in a run-down
state. Along with police stations, court houses are often the first struc-
tures to be burnt to the ground. Hence a peace operation will need to
construct and resource court houses. Reconstruction and maintenance
will greatly enhance the community prestige of the judiciary and working
conditions of judges. The local court house should not only be a focal
point for the administration of justice but also serve as a visible archi-
tectural symbol of the re-establishment of the rule of law.

After a long war there will be a complete absence of any legal texts,
and a shortage of clerical materials such as filing cabinets, desks, pens
and paper necessary for running a court. Courts will require copies of the
existing laws that are to be interpreted and applied, as well as basic legal
materials and texts. The provision of even outdated and discarded text-
books can prove invaluable for local jurists and law enforcement officials
seeking assistance from the models and precedents of other jurisdictions
as a solution to domestic legal problems. The courts also require ade-
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quate administrative support. The courts are assisted by clerks whose
standard of education may be very basic. Modest assistance to the con-
ditions of the clerks and the provision of filing facilities go a long way to
improving the functioning of the courts; local-script word processors will
be essential. In the early stages of the peace operation, when there is no
effective local independent judiciary or police, the peacekeepers will be
required to take on the tasks of arrest, prosecution and trial of serious
offenders if the existing officials are unwilling to act or where the local
officials are themselves the perpetrators of offences. If major human
rights breaches are being perpetrated by the leadership of the existing
factions and functionaries – as is invariably the case – this threatens the
neutral political environment, putting free and fair elections at risk.

Peace operation special prosecutors will be required to conduct the
initial prosecutions. They must be independent from the peace operation
hierarchy. A peace operation prosecution policy should be established to
guide the prosecution criteria, especially where it is decided not to pros-
ecute. Political considerations and expediency on the part of the peace-
keepers can play no part in these considerations. The peace operation
special prosecutors are answerable to the courts for their conduct and not
to any administrative hierarchy. As lawyers, prosecutors have not only a
professional obligation but also an ethical duty to see that the law is re-
spected and upheld to the best of their capability, and to prevent and
rigorously oppose any violation. The peace operation should ensure that
prosecutors are able to perform their professional functions without in-
timidation, hindrance, harassment, improper interference or unjustified
exposure to civil, penal or other liability. In the performance of their
duties, special prosecutors must carry out their functions impartially and
avoid all political, social, religious, racial, cultural, sexual or any other
kind of discrimination, protect the public interest, act with objectivity,
take proper account of the position of the suspect and the victim, and pay
attention to all relevant circumstances, irrespective of whether they are
to the advantage or disadvantage of the suspect. A prosecutor has a
heavy duty to ensure that an accused person receives a fair trial. The
peacekeepers and their trained personnel must be model litigants. In the
performance of their professional duties and obligations in determining
whether a prosecution is to be commenced, prosecutors are independent
of political considerations or directions from legislative and executive
functionaries. In the final analysis, the prosecutors are not servants of
government or individuals – they are servants of justice.

In the transitional phase, peace operations will be required to provide
competent defence counsel for accused persons.5 Local prosecutors and
defenders obtain on-the-job training by working alongside the special
prosecutors and defenders, who will phase their roles out as the local
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courts are established. In many peace operation theatres, there is a com-
plete absence of a legal culture and legal profession. Law schools and
Bar Associations will also be required to be established to educate and
nurture a corps of professional legal practitioners, including local prose-
cutors and defenders.

The proper functioning of civilian police – considered elsewhere in this
volume – and the construction of gaols and detention centres, consistent
with the UN Minimum Standards for Prisons and environmentally and
culturally sympathetic for the inmates, must be priorities of a peace op-
eration. Also essential are prison custody diversion programmes, bail
procedures and alternatives to imprisonment such as fines, community
service, probation and parole where appropriate so as to reduce prison
populations. A dilemma involved in the construction of detention centres
is that prisoners, who are the outcasts of society, may be better housed
and fed than nearby villagers, breeding resentment of the peacekeepers
or, worse still, providing an incentive to be taken into custody. Further
large-scale arrests and incarceration may create new human rights
breaches unless custodial facilities are properly resourced and supervised.

Physical security for judges, prosecutors, defenders, police and correc-
tional and custodial officers must be provided by the peacekeepers. This
is especially important for the local judges, who will be most at risk in the
early stages and especially after the departure of the peacekeepers.
Hence the peace operation will need to make provision for the training
of local police to protect judges, or will need to be prepared to provide
reliable protection during and perhaps long after the peace operation has
been completed. The peace operations must provide a proper witness-
protection programme to ensure the safety of informants and their fami-
lies in order to bring about successful prosecutions. This may require the
permanent relocation of victims and witnesses. This is a high-cost under-
taking which in some instances will involve ongoing protection for entire
villages who witnessed atrocities. The offering of rewards and indem-
nities is also a useful tool.

Peace operations require resources to perform basic post mortems and
pathology using the UN-developed model Autopsy Protocol as well as a
Post Mortem Torture Detection Procedure. A corps of forensic patholo-
gists is required for mass grave exhumations to collect evidence of geno-
cide. Cross-cultural sensitivities and religious views may necessitate some
variation of these procedures. Forensic scientific assistance, such as DNA
and ballistic testing, is also required.

A peace operation must make provision for secure salaries for the
judges, court staff, prosecutors, defenders, police and correctional and
custodial officers. In Third World countries, the security of tenure of an
entire judiciary can usually be inexpensively resourced. The cost of a
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justice system in these circumstances is cheap and attainable. It is cer-
tainly cheaper than the extremely high cost of the use of military hard-
ware. The budget of the new nation must be geared to making adequate
provision for sustaining the costs of the rule of law and its strengthening.
Post-mission audits of the performance of local staff following the trans-
fer of functions from UN personnel to local staff is an essential feature.
Continued funding after the peacekeeping exercise may be used to ensure
the continued observance of judicial decisions made during the transi-
tional authority peacekeeping period. Post-peacekeeping enforcement of
judicial decisions must be secured and monitored.
Working parallel with the courts is the peace operation’s Criminal

Justice Commission or Truth and Reconciliation Commission. In addition
to presiding over trials, distinguished international jurists are required to
sit on criminal justice commissions. The Commission acts as a commis-
sion of inquiry. Such inquiries, given lesser standards of proof, may be
used to stop human rights abusers by publishing the names and misdeeds
of transgressors as a deterrent, or by administratively disqualifying them
from existing office or election to office. A purpose of such inquiries is to
air public concerns, bring transgressors to account and embarrass wrong-
doers without the need for prosecution through the courts. Further, the
holding of such inquiries can be instrumental in helping in the formation
of local reforms. The relatives of the victims have an opportunity to hear
what happened to their loved ones and reconcile their loss, and the per-
petrators are required to account publicly before any amnesty is granted
by the Commission. This device is a more powerful tool for lasting and
durable community reconciliation than protracted and costly prosecutions
and imprisonment for offenders.

The rebirth of a new nation is often vexed by the compulsive corrup-
tion of the new leaders. This may involve bribery, nepotism and lack of
impartiality. Frequently, property of the state is transferred to party po-
litical or personal use, without the peacekeepers being able to detect,
stop and educate against it. National environmental and cultural assets,
sometimes protected during war, begin to be looted and illegally traded
with the outbreak of peace. Without adequate internal and cross-border
policing, flourishing narcotics and prostitution trade can be significantly
boosted by a new-born peace. Large parts of the economy become crim-
inalised. A key area of rule of law enforcement is the adoption of anti-
corruption measures. The Commission is given investigative power, using
sophisticated fraud and audit detection mechanisms, especially for inquiry
into allegations of abuse by officials. Anti-racketeering measures are also
required. But just as important are ethics integrity training, financial and
conflict of interest disclosure, and the development of codes of conduct
for public officials.
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The negotiation model

Whereas the enforcement model for rule of law compliance involves
the use of legitimate, minimal and lawfully sanctioned force to carry out
arrests, prosecutions and trials, the negotiation model seeks voluntary
compliance by negotiating with the local people to bring about funda-
mental shifts in population consciousness, directed against tolerance of
impunity for violence. The effectiveness of force and merit-review um-
pires (such as courts and commissions) is uncertain, risky and costly.
Negotiations give greater control of outcomes and enable the parties to
make their own future. People locked in intractable conflict rarely, if
ever, pause maturely to reflect on possible future scenarios for enduring
resolutions. The job of the peacekeeper is to road-map the conflict, draw
up menus of navigable and safe pathways and, if necessary, act as a guide,
walking the parties through them. Getting the local people to think of
moulding their own future through negotiation is a powerful concept.

The negotiation model for the re-establishment of the rule of law is a
high-intensity, people-centred activity. Nevertheless, it is low cost and
low risk, with considerably higher yield for compliance with the rule of
law than the enforcement model. It involves a process of direct and con-
tinuous negotiation and rule of law training by peacekeepers at three
levels: the level of the great mass of the population, the level of military
commanders, police and local warlords (functionaries), and the level of
central leadership (ruling factional elites).

The negotiation model for the restoration of the rule of law is achieved
by negotiating agreement with the host people using community consul-
tation, public participation, stakeholder representation, mutual gains ne-
gotiation, alternative dispute resolution, and the development of work
techniques, which I call Rapid Participatory Rule of Law Appraisal and
Rule of Law Participatory Assessment, Monitoring and Evaluation.

In order to persuade the local people, peacekeepers need to under-
stand that they are outsiders intervening in the internal affairs of war-
traumatised people in a state of continuing unresolved conflict. Peace-
keepers are both privileged and transitory. One day they will leave and
have no continuing obligations to the local people. As guests in other
people’s country, they must behave accordingly. Although peacekeepers
are ‘‘results driven’’, they must also be ‘‘duty oriented’’. Merely entering
into other people’s conflict will change it. Peacekeepers strive to do good
for the host people, but the first ethical duty of a peacekeeper is to com-
mit to do no harm.6 Peacekeepers live in a fish bowl. They are under
constant observation by the host community in just about everything they
do. At all times they must abide by high ethical standards, because ex-
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emplary behaviour on their part can influence the behaviour of the host
people around them.

Peacekeeping is not a panacea for all the conflict ills of a population.
The legacy of violence will persist into future unborn generations. There
may be no immediate solutions to many of the problems. For example,
the demand to deal with land disputes arising from successive disposses-
sion caused by war is usually beyond the capacity of any peace mission,
because the claims will be innumerable and very resource consuming,
requiring years before proper determinations can be made. Rather than
trying to impose specific solutions in the short term, peacekeepers should
aim to impart good processes for coping with conflict generally in the
long term. Elegant outcomes are more likely to result from concentrat-
ing on providing fair negotiation processes rather than on substance. The
job of the peacekeeper is to skill people to manage conflict. This task
involves negotiation training (preferably joint factional), the provision of
communication facilities, relationship-building, confidence-building, and
reconciliation.

Peacekeepers themselves must be properly trained negotiators in order
to negotiate effectively. The objective of the peacekeepers’ negotiations
is to secure agreement from the factional elite, military and police func-
tionaries and the ordinary people to cease using violence, force, coercion
and intimidation as means for managing conflicts; to accept the legiti-
macy and operation of a criminal justice system to umpire disputes about
the use of force and the rules that govern it; to be prepared to submit
disputes where they are victims and/or accused to the criminal justice
system for determination and to abide by the result; and to negotiate
internally within themselves, and externally with each other. The peace-
keepers should demonstrate the alternatives of the transitional peace
operation courts and criminal justice commissions if the locals do not
develop their own criminal justice system.

In this way, the host people may come to accept that they are able to
get as much from negotiations as they can get from the continued use of
force. The diagnostic elements of peacekeeping negotiations are (a)
weighing and costing the alternatives of not negotiating; (b) looking
behind positions to probe for the real underlying interests of all parties;
(c) forming problem-solving relationships; (d) creating genuine commu-
nications; (e) brainstorming options without commitment; (f) measuring
fairness and legitimacy; and (g) making achievable commitments.

New ideas mean change, which is not easy for the existing exercisers of
power. A peace operation means some people will have to give up mili-
tary, political and economic power. The inclination to stay with the cur-
rent lawlessness through fear, inaction and default decision-making may
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be seen as preferable to risking the unknown, even if the violence is
clearly not working. Hence the negotiation for the re-establishment of
the rule of law must proceed with great sensitivity and be inclusive of the
whole community. Major exchanges of political power will occur because
of the peace operation. Peace operations enable, and supervise, power
transfers within each side as well as between each side to a conflict.

Successful power transfers also involve recognition of the gender
demographics of conflict participants. In armed conflicts the leaderships
of the combatants are usually (but not always) a tiny minority of older
males. The armed combatants are usually males old enough to bear arms
(excluding male infants and aged men). These men waging armed conflict
are a minority of their total populations. In most but not all wars, women
are usually non-combatants and represent the majority or at least half
of the population. A peace operation must focus on demilitarising the
power of the male leadership and the male combatants by civilianising
them. These men must be prepared to give up the use of force through
military power for both intra-group and inter-group conflicts. Civilian
career paths must be created for them. Even more important is a focus
on enfranchising women to access and exercise political power. Civilian
career paths must also be created for women. Negotiating peace involves
creating cross-factional coalitions of all the non-combatants, particularly
women and aged men, so that they can be heard as well as the minority
of opposing armed men.

Generally, peace operations are reliant upon culturally diverse per-
sonnel from many different countries. Inevitably peace operations are
vexed by a plethora of perplexing cross-cultural conundrums, not just
internal to themselves but also external to the host community. Despite
the social ravages of war and persisting deep-seated hatreds, the host
people will share common goals, longstanding social rules and family ties
going back many generations. The multinational peacekeepers lack cul-
tural connections and are involved with the host people for a limited
period of time only. The peacekeepers do not identify themselves with
the community, and are not identified by the community as belonging to
them. The peacekeepers, however culturally compatible with the locals,
will always be outsiders. However, they must strive to form an equal
partnership in joint creative problem-solving with the host community.
The negotiated compliance approach for the rule of law focuses on the
formation of working relationships at a grassroots level that serves the
locals. It is commonly recognised in the setting of a peace operation that
one day the peacekeepers will leave. Hence, in order for their efforts to
have long-term sustainability, peacekeepers must achieve self-reliance in
preparation for their withdrawal.

Peacekeepers with a comparatively great abundance of resources and
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expertise may be enthusiastic to teach the rule of law to the local people
and keen to show them how to keep the peace. However, as ‘‘outsiders’’,
peacekeepers must try to avoid talking at the local people, but instead
should listen and learn from them. The aim is to ensure that the peace-
keepers – the temporary outsiders – do not impose well-meant but
essentially useless, if not ridiculous, measures that have no effect in re-
storing the rule of law. The people of the host community, as ‘‘insiders’’,
know a great deal, and, with the support and resources of the peace-
keepers, must be full, active participants in all peacekeeping rule of law
decision-making. Since the intervention will change the lives of the host
people, they have a basic right to participate in the decisions that will
affect them. True participation is possible only when the local people are
able to determine their own goals in the negotiations about rule of law
planning.

The point of entry for peacekeepers may be the moment of maximum
influence, because expectations will always be unattainably high. Hence
this is a time to use moral authority to persuade people to comply with
sensible rule of law measures. However, by helping the locals set high
goals, the peacekeepers must avoid raising undue expectations.

Peacekeepers help the insiders to identify their own rule of law issues
and problems and to arrive at solutions they craft themselves. With the
assistance and guidance of the peacekeepers, the locals are encouraged
to set the objectives, design the activities and monitor and evaluate
progress towards the re-establishment of the rule of law. This participa-
tory approach is based primarily on understanding the rule of law needs,
wants, concerns and fears of insiders, which provides a means of creating
adaptive feedback to peacekeepers. These needs may be abundantly ob-
vious to the outside peacekeepers and even starkly apparent to the com-
munity itself. The process is about getting the insiders to decide for
themselves and exercise authority as a self-determining people, so as to
give genuine legitimacy to rule-making and rule enforcement. There is a
time for the outside peacekeepers to intervene and a time to leave the
insiders alone in this process. Assistance by the peacekeepers comes as
facilitation, as the provision of new ideas and as stimuli to discussion. If
the host people have this input into rule of law projects, the results be-
come community property and hence are more likely to become an en-
during reality. Unless the locals ‘‘own’’ the outcome by designing it
themselves, they are unlikely to observe the rule of law measures agreed
upon.

In the past, peacekeepers have been woefully ignorant about local
communities and social processes, and as a result some peace proposals
were inappropriate and misfired. Before going into the field, peace-
keepers need accurate information about the rule of law realities in order
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to plan. They also need to understand the social, economic and cultural
context of the intervention. Many social mechanisms and complex sys-
tems of patronage are not, and may never be, apparent to outsiders.
Cultural conundrums will lead to mutual bafflement between the peace-
keepers and the host people.

Rapid Participatory Rule of Law Appraisal

Field survey missions are necessary to conduct a Rapid Participatory
Rule of Law Appraisal to measure the extent of existence of the rule of
law and to determine existing justice assets. This information is needed to
plan and execute the peacekeeping rule of law intervention. This is first
and foremost an exercise in anthropology and sociology. In planning for
the field survey mission, the key questions to be asked are: What is not
known about the area where rule of law negotiations are proposed and
about the target groups? What information is already available about
past and present rule of law assets, social dynamics and community
practices for conflict management and dealing with violence? How do
you find out what is not known? How much is it going to cost? How long
is it going to take?

A considerable amount of secondary data will already be available
from refugees, from people who have previously lived or worked in the
subject country and from Internet search engines, libraries, research
theses, survey reports, anthropological publications, learned articles and
texts, commercial and business reports and assessments, land-use surveys
and studies, media reports, government and non-government reports,
statistics and maps, Church records and accounts, and aerial photographs
and satellite imagery. The purpose of the Rapid Participatory Rule of
Law Appraisal is to learn as much as possible, as quickly as possible, by
collecting primary data from insiders through a process of participation
by local people in the field that leads to ‘‘bottom–up’’ planning. It is
worthwhile bringing developmental workers proficient in participatory
techniques to train peacekeepers and to be part of the appraisal teams.
The Rapid Participatory Rule of Law Appraisal should be conducted by
multidisciplinary teams collecting information directly from the people in
the field, in order to understand as much as is possible on the ground
from the perspectives of different professional fields. A mix of partici-
pants such as military, police, human rights lawyers, anthropologists and
other members from different institutions is helpful. By using this ap-
proach the peacekeepers engage in an exploratory analysis of on-the-
ground conditions to assist both the locals and the peacekeepers in
‘‘project identification’’ that actually addresses the real needs and prior-
ities of the locals as end users.
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Peacekeepers are dealing with complex human catastrophes, which
traumatised people themselves, let alone the peacekeepers, may not be
capable of understanding, let alone explaining. The peacekeepers need
constantly to update their information and question their assumptions
about the host people. Outside ‘‘experts’’ undertaking quick visits using
superficial knowledge and having limited contact run the real risk that
they will reach conclusions biased by their expertise, backgrounds, prej-
udices and own priorities. Frequently the more qualified the experts, the
more likely they are to impose their own interpretations. Some may be
reluctant to hear information contrary to their beliefs. Unless they are
prepared to listen to data inconsistent with their conclusions, experts can
create more problems than they solve. Worse still, they can be overly
territorial, suffering from a desire to own the conflict and perhaps hostile
to letting others in.

Rule of Law Participatory Assessment, Monitoring and Evaluation

In carrying out the Rule of Law Participatory Assessment, Monitoring
and Evaluation, the first step is for the local people and the peacekeepers
to assess the current rule of law situation. Both need to understand the
nature and extent of the problem. A diagnosis of the causes of the cur-
rent rule of law situation (both positive and negative) is undertaken.
Some general directions are determined and strategies outlined. Finally a
plan of action can be devised. Facilitated by the peacekeepers, the local
people identify the conditions necessary for the restoration of the rule of
law, and whether, when and how these conditions can be met. Participa-
tory assessment provides the framework for the insiders and outsiders
to determine whether they want, need and can support the rule of law
activities proposed. The insiders and outsiders should establish and rec-
ognise their objectives, identify the necessary conditions, draw an assess-
ment framework, rank necessary conditions and gather and analyse rele-
vant information.

In the Rule of Law Participatory Assessment, Monitoring and Evalua-
tion process, the peacekeepers negotiate with host people to set baselines
for crime incidents or civil conflict and management (or lack thereof), the
number of police and amount of judicial resources, and the extent of
human rights training and public education, measured against pre-war
circumstances, current circumstances and some future desirable goals. It
is important to establish criteria to measure change so the peacekeepers,
factional elites, functionaries and local people can readily observe prog-
ress or regression. The steps in establishing the participatory baselines
involve discussion of the purpose of the baseline, review of objectives
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and activities, establishment of baseline questions, choice of key indica-
tors, both direct (measurable statistics) and indirect (anecdotal), identifi-
cation of information sources and tools for baseline questions, decisions
on resources in terms of skills, time and labour, and decisions about
when information-gathering can be done, who will gather it and what to
do with it. The baseline measurements are more than the mere gathering
of crime or other statistics; they are used as a means of assessing the
success or failure of responses for a rule of law adjustment to rule of law
plans.

Once the peacekeepers have arrived and fanned out through the host
country, incident reports will soon be generated that will begin systemat-
ically to record significant events involving violence such as ceasefire
violations, massacres of civilians, large-scale criminal activity and attacks
on peacekeepers. These events will trigger demand for action by the
peacekeepers. Although the peacekeepers can take active measures by
using their own peace operation courts and peace operation criminal
justice commissions, the objective is to remove the culture of impunity by
negotiating with the local people to take proper non-violent responsibil-
ity for the criminal acts of their own people.

The incident reports prepared by the peacekeeping military observers,
civilian police, civil administration, non-government organisations and
the media provide outsider observation of degrees of lawlessness. The
receipt of information about, and investigation of, these incidents should
be done as on-the-job training with local military and police. Indepen-
dent of the peacekeepers, the locals are also asked to report and record
the same and/or other incidents.

The second step of participatory monitoring is undertaken by peace-
keepers and locals by broadly examining progress towards objectives and
activities during the life of the peace operation. The monitoring provides
information for decision makers so that adjustments can be made to rule
of law plans if necessary. An ongoing picture in which problems, chal-
lenges and opportunities are identified and solutions sought early is built
up over time. It serves to encourage good standards to be maintained and
resources to be used effectively, as well as a complete picture of the project
and information for future evaluations. The steps to participatory mon-
itoring involve discussion of the need for monitoring, review of objectives
and activities, development of monitoring questions, establishment of di-
rect and indirect indicators, decisions on which information-gathering
tools are needed, and decisions about who will do the monitoring, analy-
sis and presentation of results.

The next step in Rule of Law Participatory Assessment, Monitoring
and Evaluation is the joint undertaking of evaluation of the data col-
lected from the monitoring. Insiders take the lead and the responsibility
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for the rule of law in their own community, with the outside peace-
keepers facilitating the participatory evaluations using information to
guide managerial decisions. Community and peacekeeper relationships
are strengthened in this joint enterprise. In the participatory evaluation
the community is able to make better decisions with developing evalua-
tion skills as the peacekeepers learn from their perspectives. The com-
munity can develop culturally sympathetic options and make achievable
commitments.

The final step of Rule of Law Participatory Assessment, Monitoring
and Evaluation is the presentation of the results to the community by the
peacekeepers in an interesting, understandable, convincing and timely
manner, using written format (reports, case studies, community news-
letters, newspapers, graphics and posters), oral format (drama, puppet
shows, tape recordings, video, story telling, community and commercial
radio, teaching lectures, public addresses and debates) and visual format
(photographs, drawings, video, slides, cartoons and graphics, television).

Peacekeeping negotiations at the three local levels have to be trans-
parent and open. Every step should be carefully taken, without surprise
and in full consultation, by collaborative design of all persons concerned
so that as far as possible the locals own the process and the outcomes.
Rule of Law Participatory Assessment, Monitoring and Evaluation does
not reduce peacekeepers to performing artists, popular theatre actors or
puppeteers. Any change towards the adoption of the rule of law will be
gradual and incremental. The rule of law proposals must address the
grassroots needs of the host people at the three levels. Rule of law mea-
sures, while needing to be culturally appropriate, must also aspire to and
be consistent with international standards. The negotiation model for the
rule of law, when used in conjunction with the enforcement model for the
rule of law, can deliver the foundations for the creation of a new state
and ultimate peace.
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12

Military force and justice

Michael Kelly

In discussing military force and justice it is important to define what is
meant by justice. In the broad context of international law, military force
has often been employed in the stated cause of justice. Now that the In-
ternational Criminal Court is finally established it may be that forces such
as the Australian Defence Force will be committed regularly to opera-
tions dictated by the need to support the Court. In this chapter, however,
the focus will be on the issue of the interim administration of justice at
the communal level. In this context, the issue of military force and justice
is not one that is confined to some types of peace operations. The po-
tential for military involvement in maintaining order is present across the
continuum of operations. It was an ever-present requirement in conven-
tional operations in the Second World War, and it is even more em-
phasised in counter-insurgency operations and in all forms of low-intensity
conflict and peace operations. The key is that it is likely to be a factor
wherever civilians are present in the area of operations.

This topic is often discussed in the context of whether soldiers should
perform such functions or whether these should be the exclusive preserve
of civil police. The problem with this argument is that it often ignores
reality. It has been the common experience to date that it is extremely
difficult to mobilise civil police in anything like the numbers required and
of the type required for peace operations. Often the police are from ju-
risdictions that do not have adequate human rights standards, or they are
border police with no experience in communal policing. Mostly they are
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unarmed and can perform observer-type functions only. The environ-
ment is often not secure enough in the early phases of deployments for
the civil police to be able to perform, usually owing to the widespread
presence of arms on the streets. The bottom line is that, for the foresee-
able future, soldiers will be regularly called upon to perform low-level
security functions to restore communal order. The issue therefore is how
to deal with this reality and identify the common factors that confront
soldiers in these scenarios.

A number of key issues have proven to be common in recent peace
operations. These include the primary issue of legitimacy as it relates to
the action that the peace operation wishes to take in what often amounts
to an intervention into areas that are usually the specific preserve of the
sovereign state. An example of a legitimacy ‘‘tool’’ I will discuss in this
respect is the law of occupation, which was employed in the context of
Operation Restore Hope in Somalia in 1993 by the Australian contin-
gent, to good effect. I contend that what often emerges in these oper-
ations is the need for a robust approach to get at fundamental problems
that, if not dealt with, will serve only to constitute the seeds for further
conflict or instability; Cambodia is one obvious example. The robust
approach must be tempered by cultural sensitivity and the forging of an
alliance with the people and their responsible leaders.

I will also highlight that in most peace operations the public security
function will fall to varying degrees to the intervening military force to
assume. This poses problems for the selection and preparation of the
troops and the structure of the force. I will discuss a possible approach to
these problems and aspects of the application of force in this context.

The context

The issue of public security in peace operations has arisen because the
context in which they take place has more and more frequently been one
of internal conflict. These internal conflicts have resulted in or been a
product of the disintegration of a ‘‘civil society’’. A common feature in
the cause of conflict has been the insecurity felt or attacks endured by
one particular ethnic, religious or national group. This is often because
the group has lost confidence in the administration of justice to secure
their human rights, protect their cultural identity and guarantee their
physical security. In these cases or in the case of rebellion against an au-
thoritarian regime, the problem has been that the mechanisms of ‘‘jus-
tice’’ have been the instruments of repression in the first place. Address-
ing the issue of the administration of justice therefore goes to the heart
of the conflict resolution objective in a peace operation.
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In addition, the peace operation should be focused on leaving behind
a viable state entity whose institutions will be self-sustaining and from
which the intervening forces can depart as quickly as possible. Justice
reconstruction issues are centrally tied to this objective. Having an effec-
tive public security environment encourages responsible leadership to
step forward. It enables economic activity to develop, because no one will
work when they know that the fruits of their labour will end up in the
hands of a rapacious bandit organisation or be siphoned off by a corrupt
administration. Another common feature of these conflicts is property
disputes, which should be addressed by an appropriate dispute resolution
forum. If this is not done the seeds will be sown for future conflict.

In order to deal with the public security function, a peace operation
must be provided with a framework of legitimacy tailored to the particu-
lar circumstances of the operation. Without this legitimacy, a peace op-
eration can rapidly lose credibility, focus, rationale and support both in-
ternationally and locally. Without a framework, the forces will be left to
flounder and will be prone to descend to summary justice measures as
occurred in certain notable instances in Somalia. To begin with, a man-
date from the United Nations is clearly required. The UN mandate,
however, is limited by certain factors. It is of necessity a brief ‘‘warrant’’
that establishes the basic legitimacy of the presence of the force and sets
out its goals in broad terms. These bare bones ought to be provided with
flesh in the form of either a detailed framework agreement, or some
other international law source as a point of reference to justify actions to
the international community and to the local population. The other key
limiting factor is that the UN mandate cannot override the provisions of
existing international law, which would be beyond its power under the
UN Charter.1

Once the framework is settled it is then necessary to determine how
the mission will be structured. Even more difficult than recruiting police
is the problem of what to do about the other arms of the justice admin-
istration such as the judiciary and prisons. The judiciary in particular
presents a major problem because one cannot train and employ judges
and magistrates within the same time frame as one can a police force.
This aspect has to be addressed, however, because a functioning police
force needs a judiciary to serve.

Many important opportunities are lost in the early phases of an oper-
ation as a result of the inability to come ready to address these issues.
The military offer certain institutional advantages for quickly establishing
administrative and technical functions. These advantages include poten-
tial speed of mobilisation, greater logistic and equipment capability and
spare capacity, as troops are often engaged in ongoing training rather
than operations. Some countries are also equipped with a military capa-
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bility that can be enlisted to assist in justice reconstruction. This could
include military police and military judges, courts and lawyers, in either
advisory or emergency and interim substitutive roles. The United States,
for example, has an excellent military police and civil affairs capability
that is geared for the possibility of dealing with public security and re-
habilitating administrative functions of this type. If this is considered un-
desirable, then greater effort needs to go into establishing a call-up list of
civilian volunteer specialists or a body that can coordinate the speedy
recruitment of such volunteers, bearing in mind that the harshness of the
operational environment or security threat may not permit this option.
The reality is, however, that such an option is unlikely to meet the need.

If the military are the best source for the short term in addressing
public security issues, this does not mean that they are perfectly adapted
for it. This is merely to say that the potential is there. In order for that
potential to be maximised, the troops must have appropriate Rules of
Engagement (ROE) and operating guidelines, they must be properly
trained, and the force must be properly structured with the public se-
curity function in mind. This may involve placing emphasis on military
police, engineers, civil affairs, psychological operations (PSYOPS, or
‘‘Public Information’’ as it is often called in peace operations to avoid
negative connotations) and special forces.

The legal framework

What are the possibilities in terms of legal frameworks to establish the
legitimacy of the actions a peace operation may be required to take to
restore an efficacious regime of public security? One regime under gen-
eral international law is particularly relevant and useful in the worst-case
scenarios: the law of occupation. The key embodiment of that law is the
Fourth Geneva Convention of 1949.

There are 188 states party and signatory to all four Geneva Conven-
tions of 1949, making them the most universally adopted international
humanitarian law codes. The questions that arise in relation to the Con-
vention are (a) in what circumstances will the Convention apply and in
particular does it apply to peace enforcement under Chapter VII of the
UN Charter; and (b) when does the Convention cease to apply?

The introduction of the Fourth Convention was to alter radically the
application and shape of the legal regime regulating military presence in
foreign territory. It would no longer be accurate to refer to the law of
belligerent or non-belligerent occupation – a distinction based on whether
the occupation occurred in the context of war or peace. This resulted from
the expansion of the Convention coverage to all forms of non-treaty oc-
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cupation, regardless of whether there was an armed conflict. The new
Convention was designed to regulate the relationship between foreign
military forces and a civilian population where the force exercises the
sole authority or is the only agency with the capacity to exercise authority
in a distinct territory. As Adam Roberts puts it:

One might hazard as a fair rule of thumb that every time the forces of a country
are in control of foreign territory, and find themselves face to face with the in-
habitants, some or all of the provisions of the law on occupations are applicable.2

How does the Convention produce this result and what did the framers
have in mind when they so expanded this area of law? The answer to the
first question lies in an analysis of article 2 of the Convention, where the
application of the laws set out in the Convention is defined. To appreci-
ate the Convention fully it must be understood that it has different levels
of application. The four Conventions of 1949 were drafted with the object
in mind of addressing all forms of armed conflict in some way, as by that
time the experience of undeclared and civil wars had already been evi-
dent.3 For example, common article 3 to all the Conventions addresses
all forms of armed conflict not of an international character, while para-
graph 1 of common article 2 applies the remaining provisions in the
Conventions to all international armed conflicts, whether a state of war
exists or not. We also can see that certain non-conflict situations were to
be addressed in the Fourth Convention in particular, dealing as it does
with the protection of civilian populations and their relationship with
foreign armed forces. The Conventions also create certain peace-time
obligations. It is important at this point to set out the exact wording of
common article 2:

In addition to the provisions which shall be implemented in peacetime, the pres-
ent Convention shall apply to all cases of declared war or of any other armed
conflict which may arise between two or more of the High Contracting Parties,
even if the state of war is not recognised by one of them.

The Convention shall also apply to all cases of partial or total occupation of the
territory of a High Contracting Party, even if the said occupation meets with no
armed resistance.

Paragraph 2 of the article contains the key formula, providing the
expanded coverage of the provisions regulating occupations. The word-
ing to note here is the expression, ‘‘The Convention shall also apply’’,
meaning that it also applies to the following outlined circumstances other
than a state of war or armed conflict between or among High Contracting
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Parties as mentioned in paragraph 1. The additional application is to ‘‘all
cases of partial or total occupation of the territory of a High Contracting
Party, even if the said occupation meets with no armed resistance’’.4 The
form of words adopted in the 1947 Report of the Work of the Conference
of Government Experts for the Study of the Conventions for the Protec-
tion of War Victims5 would have made this clearer because it stated that
the Convention should apply ‘‘also in the event of territorial occupation
in the absence of any state of war’’.6 The Report elaborated its intention
in this respect by its commentary on the draft provision, stating that
‘‘[t]his Article was adopted in order to make the Convention applicable
to . . . every occupation of territories, even should this occupation not be
forcible’’.7 Nevertheless, as Pictet states regarding paragraph 2 of article
2 of the 1949 Geneva Convention:

The sense in which the paragraph under consideration should be understood is
quite clear. It does not refer to cases in which territory is occupied during hostil-
ities; in such cases the Convention will have been in force since the outbreak of
hostilities or since the time war was declared. The paragraph only refers to cases
where the occupation has taken place without a declaration of war and without
hostilities, and makes provision for the entry into force of the Convention in
those circumstances.8

This general category of occupation is distinct from occupations oc-
curring as a result of armistice or capitulation, which are covered by
paragraph 1 of article 2. The Pictet commentary explains the distinction
as follows:

[S]imultaneous examination of paragraphs 1 and 2 leaves no doubt as to the
latter’s sense: it was intended to fill the gap left by paragraph 1. The application
of the Convention to territories which are occupied at a later date, in virtue of an
armistice or a capitulation, does not follow from this paragraph, but from para-
graph 1. An armistice suspends hostilities and a capitulation ends them, but nei-
ther ends the state of war, and any occupation carried out in war time is covered
by paragraph 1.9

It was clear, therefore, that the Convention was concerned not with the
circumstances of the coming together of military forces and civilian pop-
ulations foreign to each other in a relationship of authority and submis-
sion, but with the fact of its occurrence. As Roberts states, ‘‘[t]he broad
terms of common Article 2 establish that the 1949 Geneva Conventions
apply to a wide range of international armed conflicts and occupations –
including occupations in time of so-called peace’’.10 The practical effect is
that, for the parties to it, the Convention will apply to a wide range of
situations that were hitherto not within the contemplation of the formal
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codes or would have been covered by the less prescriptive law of non-
belligerent occupation.11

The test is whether the force present is not just passing through, is not
engaged in actual combat and is in effect the sole authority capable of
exercising control over the civilian population, or any remaining author-
ity requires the approval or sanction of the force to operate. The test is
not based on whether the force has established a formal administrative
framework or military government. This would be contrary to the inten-
tion of article 4 of the Convention, which defines protected persons, to
whom the rights and obligations of the Convention relate, as those simply
‘‘in the hands’’ of the occupying power.12 The whole thrust of this law is
that the situation is temporary, seeking only the regulation of the rela-
tionship between the force and the population while the force is present.

Given the transformation that has been wrought by the Fourth Con-
vention, it now seems possible to identify the circumstances that will at-
tract the application of this body of law. Adam Roberts has set out four
basic elements in this respect:

(i) there is a military force whose presence in a territory is not sanctioned or
regulated by a valid agreement, or whose activities there involve an extensive
range of contacts with the host society not adequately covered by the original
agreement under which it intervened; (ii) the military force has either displaced
the territory’s ordinary system of public order and government, replacing it with
its own command structure, or else has shown the clear physical ability to displace
it; (iii) there is a difference of nationality and interest between the inhabitants on
the one hand and the forces intervening and exercising power over them on the
other, with the former not owing allegiance to the latter; (iv) within an overall
framework of a breach of important parts of the national or international legal
order, administration and the life of society have to continue on some legal basis,
and there is a practical need for an emergency set of rules to reduce the dangers
which can result from clashes between the military force and the inhabitants.13

These elements were to be found in reference to the UN Transitional
Authority in Cambodia (UNTAC), in the Implementation and Stabili-
zation Forces (IFOR/SFOR) operation in Bosnia and, in particular, in
the Unified Task Force (UNITAF) and the UN Operation in Somalia
(UNOSOM), the NATO operations in Kosovo and the International
Force in East Timor (INTERFET) (although some of these operations
were governed by formal agreements). Other recent situations that have
often contained these elements are ‘‘safe haven’’ operations. Usually a
safe haven will involve a force being deployed into a clearly demarcated
area. Within the safe haven the deployed force may be required to under-
take the restoration and maintenance of public order. The force may
find itself the predominant authority with the varying degrees of break-
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down in civil authority, including the total lack thereof, that may occur
in these areas. Clearly, for example, the Convention applied to the safe
haven in northern Iraq during Operation Provide Comfort and to south-
west Rwanda in Operation Turquoise.

There is nothing specified or implied, in either the Fourth Geneva
Convention or the customary law of occupation, that requires the force
to remain. It is not, for example, a requirement that the force must re-
main until normal civil life or order is restored. The force is required to
work towards this end only as far as it is within its capacity for the period
during which it is in the territory. The force is free to depart at any time
of its own pleasing and all its legal obligations with respect to that terri-
tory end with this departure.14 The only circumstance in which the force
may be obliged to remain is where a genocide is occurring, in which case
there may be an obligation on the force, and indeed the international
community at large, under the Genocide Convention to take preventative
action.15

There is a gradation of application provided for in the Fourth Con-
vention based on the changing nature of the military presence. In article
6 it specifies that, in the case of territory being occupied in a conflict sit-
uation, the general application of the Convention ceases one year after
the close of military operations. While the occupation continues, how-
ever, and to the extent that the occupying power exercises the functions
of government, a number of articles remain applicable. This then poses
the questions of what provisions apply to a non-belligerent occupation,
whether the application of the provisions changes at any point, and when
they cease altogether. Pictet comments on this issue as follows:

Article 6 does not say when the Convention will cease to apply in the case of
occupation where there has been no military resistance, no state of war and no
armed conflict. This omission appears to be deliberate and must be taken to mean
that the Convention will be fully applicable in such cases, so long as the occupa-
tion lasts.16

This produces the result that more provisions continue to apply for an
occupation that begins as non-belligerent, whereas fewer provisions
would apply in relation to an occupation begun in a conflict situation,
even though it may have acquired the same character as a non-belligerent
occupation one year after the cessation of military operations. This
anomaly was addressed by Additional Protocol I of 1977. For those states
party to it, the Protocol altered the termination provisions of article 6 of
the Convention by clearly stating in article 3 (b), without qualification or
elaboration, that the relevant provisions of the Protocol and Convention
will cease to apply ‘‘on the termination of the occupation’’.
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The utility of the law of occupation is extensive in relation to the pub-
lic security issue, including guidelines for dealing with the local law and
the parameters for departing from this law when necessary. It also pro-
vides well for the temporary administration of justice where there is no
local capability. The measures for security of the force and relief oper-
ations are clearly spelled out, as is the authority for reconstructing the
local justice administration.17 Any apprehension that may be felt con-
cerning possible obligations under this law should be dispelled by a closer
reading of the manner in which the law is worded and a look at the reality
of the modern operating environment. The Convention obliges the force
to assume responsibilities for the population in terms of health, suste-
nance and welfare only to the extent that it has the spare capacity to do
so, beyond what it needs to deal with operational demands, and only to
the maximum extent feasible. The role of meeting the needs of the pop-
ulation is more than adequately met by simply allowing the array of non-
governmental organisations (NGOs) to do their job in these environ-
ments because they will always be present.18

The United States could have relied on this law to meet the problem
it had with its Foreign Assistance Act in supporting the standing up of
the Somali police force during UNITAF’s Operation Restore Hope. The
Foreign Assistance Act prohibited the United States from supporting
foreign police forces, which forced UNITAF to label the reviving Somali
police force as an ‘‘Auxiliary Security Force’’ and limited the extent of
US involvement. Citing its obligations under the law of occupation the
United States could have overridden the limitations of the Foreign As-
sistance Act in this respect. In debates UNITAF had with aviation au-
thorities over control of the airspace in Somalia, it could have overcome
the concern these authorities felt over whether the UN mandate was
suitably elastic to cover this by once again citing the force’s rights and
obligations under the law of occupation.19

The current status of non-belligerent occupation

Recent examples of pacific occupation by agreement – where the pres-
ence of a force that is assuming certain sovereign functions is regulated
by a specific treaty with the host state – include the UNTAC experience
in Cambodia. The Paris Agreement under which the UN forces deployed
constituted the temporary transfer of key areas of sovereignty to the
United Nations. However, many areas remained the source of much
contention and uncertainty under the necessarily broad terms of the
Agreement. The customary law of pacific occupation will fill any such
voids left by an agreement of this sort, and certain fundamental princi-
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ples can be applied to help clarify uncertainties.20 One example of an
area the customary law can illuminate is the right of the force to take
measures for its own security.21 Another of the principles that would also
be applicable in the case of occupation by agreement relates to the aspect
of control. For example, in the case of UNTAC the UN force was never
able to exert its authority in the areas controlled by the Khmer Rouge.
The Khmer Rouge were clearly a force exercising sole control over a part
of Cambodia such as to enable them to carry out sustained and concerted
military operations. The customary laws of pacific occupation therefore
did not apply to that particular area of Cambodia because the occupying
force had no control there.

Another recent experience of pacific occupation was that established
by the Dayton Agreement involving the warring parties in the former
Republic of Yugoslavia, NATO, the Organization for Security and Co-
operation in Europe (OSCE) and the United Nations.22 This Agreement
provided for the deployment of a large NATO Implementation Force
(IFOR) for a period of one year pursuant to UN Security Council au-
thorisation and Chapter VII of the UN Charter.23 IFOR was empowered
to ‘‘take such actions as required, including the use of necessary force, to
ensure compliance with the . . . [agreement] and to ensure its own protec-
tion’’, a point to be emphasised throughout the document (Annex 1-A,
article I (2)). There were a number of other provisions assigning authority
to the IFOR commander and various agencies, approximating an occupa-
tion condition.

Of particular interest was the development of the role of an Interna-
tional Police Task Force building on the experience in numerous recent
deployments. The management of this operation was assigned to the
United Nations, and it was headed by a Commissioner appointed by the
UN Secretary-General in consultation with the Security Council. It was
coordinated by and came under the guidance of the High Representative.
The Commissioner was permitted to receive and request personnel, re-
sources and assistance from states as well as international and non-
governmental organisations (Annex 11, article II, 2). In carrying out their
functions the police were to act in accord with international standards but
were to respect local laws and customs (article II, 5).

The tasks of the International Police Task Force included: monitoring,
observing and inspecting law enforcement activities and facilities, includ-
ing associated judicial organisations, structures and proceedings; advising
law enforcement personnel and forces; training law enforcement person-
nel; facilitating, within the International Police Task Force’s mission of
assistance, the parties’ law enforcement activities; assessing threats to
public order and advising on the capability of law enforcement agencies
to deal with such threats; advising governmental authorities in Bosnia
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and Herzegovina on the organisation of effective civilian law enforce-
ment agencies; and assisting the parties’ law enforcement personnel as
they carried out their responsibilities, as the International Police Task
Force deemed appropriate (article III).

To fulfil these tasks they were to have complete freedom of movement
and be allowed access to any site, person, activity, proceeding, record or
other item or event in Bosnia and Herzegovina. This was to include the
right to monitor, observe and inspect any site or facility at which it be-
lieved police, law enforcement, detention or judicial activities were taking
place (article IV, 3).

Far less detailed were the agreements that governed the presence of
the NATO force in Kosovo and the presence of INTERFET in East
Timor.24 Both agreements raised many practical questions to which once
again the law of occupation would have provided some answers.

Pacific occupation is obviously alive and well and is finding new modes
of application and relevance as it is employed by the international com-
munity to meet the challenges of the diverse security crises that threaten
international peace and stability. This is clearly being driven by the need
to address the source of this threat, which is primarily that of tackling not
cross-border invasions but internal disintegration and violence. It is im-
portant, however, that the terms of a pacific occupation be sufficient to
allow a robust approach to establishing an efficacious public security ad-
ministration. Both the Paris Accord in particular and to a lesser extent
the Dayton process have not fully measured up to this test. It is only
through action that equates to occupation that such internal strife can be
effectively addressed, if addressed at all. It also requires a realisation that
the process requires engagement of one form or another, depending on
the circumstances, over a number of years.

The treaty approach is certainly the best option to pursue where pos-
sible. Problems that may be experienced with the treaty approach, how-
ever, include that it is sometimes not feasible to do any kind of deal with
the factions, or some of them, because they may be unworthy partners,
unrepresentative or too chimerical. In strictly legal terms, any agreement
with an internal armed faction that cannot be described as representing
‘‘the state’’ has no status in international law. Such an agreement, then,
can acquire such status only through its endorsement and enforcement by
the UN Security Council.

The proper use of force

The dilemma that faces any peace operation is the appropriate use of
force in dealing with the public security aspect. This becomes an even
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more complicated issue when there is no law enforcement agency of any
form, or civil authority capable of enforcing a code of law. The troops
will often in these circumstances be caught between the force appropriate
for combat situations and something more akin to civil policing.25 This
difficult circumstance places emphasis on two aspects of military prepa-
ration: the training of the troops and the Rules of Engagement. It was
clear in Somalia that some troops were better prepared for the complex-
ity of the operation than others.26 The Canadian Airborne Regiment
Battle Group was able to achieve much good work in the Belet Weyn
area, but its reputation was tarnished by the inappropriate manner in
which the unit dealt with the issues of base security and crowd control.
This deficiency was a consequence of disciplinary problems within one of
the sub-units, poor leadership and command attitude in relation to Rules
of Engagement standards, inadequate training of at least one sub-unit
and the lack of a proper framework for effecting the Rules of Engage-
ment. The Board of Inquiry into the Canadian Airborne Regiment Battle
Group of 31 August 1993, a Toronto Star investigative story of 10 July
1994, and Canadian Television (CTV) investigative reports all revealed
the extent of the disciplinary problems of 2 Commando of the Airborne
Regiment. These included challenges to the authority of unit and sub-
unit formal leadership, inappropriate initiation rituals, racist attitudes
and practices, steroid usage and a tendency to unharnessed aggression.
These problems were identified before deployment by the then Com-
manding Officer of the unit, Lieutenant-Colonel Paul Morneault. He
recommended that 2 Commando not be sent to Somalia. Soon after
passing on this advice, Lieutenant-Colonel Morneault was relieved of
command and Lieutenant-Colonel Carol Mathieu was appointed Com-
manding Officer. The preparation of 2 Commando was not ideal. It was
put through what amounted to a collective punishment exercise in an
attempt to correct its discipline problems and had suffered a high turn-
over in junior personnel. It fell behind 1 and 3 Commandos in specific-to-
mission training for Somalia as a result, focusing instead on ‘‘general
purpose combat training’’. In an attempt to remedy the training defi-
ciency, 2 Commando was put through a one-week crash course immedi-
ately prior to departure for Somalia. Once in Somalia, a number of
training, leadership and Rules of Engagement issues arose. The troops
began referring to the Somalis using derogatory epithets such as
‘‘gimmes, niggers, smufties and nig-nogs’’ and this was not stamped out
by the unit leadership. Despite the use-of-force regime laid out by the
UNITAF Rules of Engagement, the Commanding Officer on 28 January
1993 issued instructions that any Somali caught in the perimeter stealing
equipment was to be shot. Major Seward, the 2 Commando Officer
Commanding, wrote in his diary concerning this instruction that ‘‘he has
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amended the rules of engagement ordering us to open fire on individuals
pilfering the camp. These individuals are teenaged Somalis. His direction
. . . amounts to killing children . . . I will not willingly accept murdering
boys stealing water, rations and even military kit.’’ Major Seward also ex-
pressed concern over the subsequent killing of an intruder in pursuance
of this policy: ‘‘I was disgusted by what seemed to be a recce [reconnais-
sance] platoon hunting trip. The succession of shots and the anticipatory
tone of voices makes me conclude that the killing was a murder.’’ Later
instructions were issued by the sub-unit leaders, including Major Seward,
physically to ‘‘abuse’’ captured intruders in order to deter them. This
resulted in the torture and death of a Somali. On 17 February 1993
there was a demonstration by some Belet Weyn inhabitants against
Lieutenant-Colonel Mathieu’s selection of locals for reconstruction com-
mittees, which excluded some clans from representation. In handling
the demonstration, 12-gauge shotguns were fired into the crowd by the
Canadian troops, killing one Somali and critically injuring three others.27
These disturbing events clearly show that it is not advisable to deploy
assault units of this kind into a situation such as that in Somalia without
careful supplementary training.

This was recognised, for example, in the preparation of the 1st Battal-
ion, Royal Australian Regiment (1 RAR) before it deployed to Somalia.
Although this unit was also trained for intense and aggressive combat, in
the two years prior to the Somalia deployment it had been coming to
grips with more complicated mission concepts. These revolved around
low-level conflict scenarios in northern Australia and Services Protected
Evacuations of Australian citizens in such circumstances as internal con-
flicts and the disintegration of law and order. In the course of this train-
ing the soldiers were trained to deal with varying levels of threat and the
discriminating use of force. The training was in reference to two simple
states of restraint based on a ‘‘red’’ and ‘‘amber’’ card respectively. The
cards are plastic and carried permanently in the soldier’s basic pouch.
The cards themselves would be meaningless, of course, without appro-
priate training. This training was conducted by taking, for example, a rifle
platoon and having members of the platoon play-act a scenario with
props in an outdoor setting. The remainder of the platoon would observe
as the scene was played out. Afterwards the soldiers would be queried as
to appropriate responses and given the opportunity to ask questions and
discuss the issues. The scenarios would then be varied to present grada-
tions of the problem. In subsequent exercises the troops would be ex-
posed to civilians, sometimes their own families, who had volunteered to
participate. Also encountered would be delegates of the International
Committee of the Red Cross, who have been incorporated into major
Australian exercises since 1989.
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This soldier-level regime of standard response is called Orders For
Opening Fire, to distinguish it from higher-level Rules of Engagement
reserved for commanders in control of significant weapon systems, which
focus more on the strategic implications of conflict. The Orders For
Opening Fire training emphasises certain key elements of the soldier’s
decision-making reference. The first is the clear identification of the
target. This was a fundamental discipline in Somalia that the soldiers ad-
hered to exceptionally well.28 This concept places soldiers under the
stricture that they must be able to identify the target to be fired upon as
hostile or the source of a hostile act (depending on the circumstances)
and not open fire indiscriminately or engage, for example, in ‘‘reconnais-
sance by fire’’ (that is, clearing an area in front of troops by massive use
of firepower without regard to what may be under that fire). The element
emphasised and debated most extensively in the training is the issue of
self-defence and proportionate or necessary force. Here, through dem-
onstration and discussion, the soldier is made intimately familiar with the
concepts of this legal standard and the parameters set by the courts. The
goal here is threefold: first, to reduce hesitation that might otherwise
result in the soldier’s death or the death of a person it is the soldier’s
duty to protect; second, to minimise the risk to innocent bystanders; and,
finally, to equip soldiers with the means of explaining and accounting for
their actions in any subsequent review.

In training, the concept of the proportionate use of force is carefully
explored. The focus here is providing soldiers with guidelines as to the
options they might use when confronted with particular situations. The
first distinction that is drawn is whether the soldiers face a lethal or non-
lethal threat. If they face a non-lethal threat that nevertheless has the
potential to cause physical injury, then methods of responding are can-
vassed such as the use of batons, warning shots or riot control agents.
The application of force they are instructed to apply in this circumstance
must be no more than is required to neutralise the threat and not to kill
or cause more bodily harm than is absolutely necessary. In response to a
lethal threat, soldiers are authorised to use whatever means they can to
counter the threat, including the employment of lethal force, subject only
to the requirement to attempt to minimise the risk of death or injury
to innocent bystanders. When 1 RAR was warned for deployment to
Somalia, the troops were put through refresher Orders For Opening Fire
training, modified according to the known facts about the operational
environment, the specific Rules of Engagement for the mission, and the
law and order role.

They were permitted to employ the level of firepower considered nec-
essary to neutralise the threat, restricted by consideration of the propor-
tional risk to civilians. In this respect, the training of the soldiers in the
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Laws of Armed Conflict and discussion in the acted-out scenarios as-
sisted them in judging the issue of proportionality. This training and the
command philosophy of the Commanding Officer also highlighted the
individual responsibility of the soldiers and the standards of behaviour
expected of them when dealing with civilians. This training was validated
when members of the contingent reported observed violations of these
standards committed by members of another contingent, resulting in dis-
ciplinary action.29 Any reports of an inclination to lack of respect for
the local population were very quickly acted upon by the Commanding
Officer. The combination of training, realistic Rules of Engagement,
command philosophy, a law and order regime relying on the law of oc-
cupation, and a civic action programme explains the remarkable goodwill
enjoyed by the Australian contingent with the local population. No
progress in rehabilitating the public security function can be made with-
out maintaining the goodwill of the population.

It is therefore imperative for common standards to be developed in the
application of force and the Laws of Armed Conflict for all troops who
are nominated to become part of a peace operation with a public security
dimension. To this end it is a matter of some urgency that a training
package be created and adopted by the United Nations and regional
military cooperation organisations that focuses on the essential elements
of behaviour and the application of force for peace operations. This
package should then be provided to every prospective troop-contributing
nation and a training regime commenced for those forces that have been
nominated as part of the standby force arrangements between the United
Nations and participating countries. The United Nations should have a
permanent ‘‘Inspector General’’ who can advise on the implementation
of this training and monitor the standards attained. The advice of this
officer could then be obtained as to whether a contingent being offered
for a mission had achieved a satisfactory level of training in this respect,
measured against the nature of the operation. Such a package could form
the basis of a general standard to apply to all armed forces, in the same
manner as UN Rules relating to standards of criminal justice. Training
should also be put into effect to prepare troops to operate in accord with
the particular Rules of Engagement for a given mission. When Rules of
Engagement are promulgated to supplement or alter original Rules of
Engagement, then the onus is on commanders to ensure there is proper
briefing and training for troops expected to adapt to new operating con-
ditions.30 As Colonel Kenneth Allard of the US Army has put it:

A single unwise tactical move by a soldier on patrol can instantly change the
character of an entire operation and, when broadcast by the ever-present media
pool, can also affect strategic considerations.31
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It is a fundamental prerequisite that the military force be well dis-
ciplined and led by forceful and moral leaders. This basic soundness pre-
vented contingents such as the US and Australian troops from experi-
encing the extent of the problems other contingents had in Somalia and
on other operations.32 In this respect the commanders must appreciate
the differing circumstances of operations so that they will understand that
most peace operations are closer in nature to what used to be termed
‘‘Counter Insurgency’’ operations, now given the generic term Low-
Intensity Conflict.

Those commanders who are not sensitive to the subtleties of such op-
erations should not be appointed. This was one of the major lessons to
emerge from the Canadian experience in Somalia, much of the explana-
tion for which stems from the attitude of the Airborne Regiment leader-
ship at the time. The employment of firepower must also be highly selec-
tive and confined. The circumstances of peace-enforcing occupations and
humanitarian interventions dictate a standard higher than would apply in
a state of war and therefore it is incumbent on commanders to adopt
tactical options that offer a more surgical approach. This once again
places emphasis on the need for the assets to open up such options, in-
cluding special forces and intelligence.

Justice reconstruction and interim measures

An effective justice reconstruction programme was important to the
overall success the Somalia intervention hoped to achieve, but this was
not reflected in the urgency, resources or efficiency with which the issue
was approached. The recurrence of this central problem in peace oper-
ations requires that the international community find a way of addressing
it at the outset of the contemplation of a mission. The two crucial aspects
of creating an effective international response are funding and physical
capability. The programme in Somalia suffered firstly because the funds
to support it could not come from the peacekeeping budget for the mis-
sion. Funds had to come instead from donors. Perhaps the United Nations
might have had greater success in raising funding support had it used the
argument that the troop-contributing countries had obligations in this
respect under the laws of occupation. In missions of this nature in the
future, where it is clear that the re-establishment of a justice regime is
going to be involved, an estimate should be provided of the costs in-
volved. This cost should then be factored into the determination by the
Security Council, and contributions assessed against member states in
accordance with their assessed proportional contributions to the United
Nations in general. In ‘‘contracted-out’’ operations, which appear to be
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the most likely for the foreseeable future, participating states should be
required in the authorising resolution to organise an effective means of
dealing with such reconstruction issues in tandem with UN and other
agencies.

Having noted the difficulty of quickly deploying civilian experts in a
peace operation, what is the interim solution? It is essential that nations
that are intending to offer standby forces to UN operations develop a
deployable civil affairs capability geared to addressing the restoration
and maintenance of law and order. Such units could deploy rapidly, at
less cost and in harsher environments than could civilian alternatives.
Once circumstances permit, these units could hand over either to civilians
or to local authorities that had resumed functioning. They would have
the capability to establish interim measures such as military courts to
hear cases involving major offenders against the force and public order.
They would also be equipped and staffed to conduct investigations to
support the work of international criminal tribunals or assist local prose-
cution efforts against major violators of international humanitarian law.
These units could use as their reference the provisions of the laws of oc-
cupation and international standards established by conventions, general
principles and published UN Rules. Under these authorities, a basic code
could be drawn up which could serve as an interim regime in the worst
case of no local code capable of application. Primarily the focus should
be on rehabilitating pre-existing local codes pursuant to the obligations
of the law of occupation. The world is predominantly divided into crimi-
nal law traditions derived from the Napoleonic Code, the English com-
mon law, and/or Sharia law. The nation called upon to contribute a civil
affairs unit to a mission could be selected on the basis of a tradition or
capability matching the assisted country so that familiarisation on de-
ployment would be quicker. The NGO community could also be drawn
into such efforts.

Such interim measures were adopted by INTERFET in East Timor,
where a Detainee Management Unit (DMU) was deployed composed of
military legal officers. This provided a rudimentary ‘‘pre-trial’’ function
that enabled an assessment to be made of the evidence concerning each
detainee taken by the force in terms of whether a case existed against the
individual that warranted their being held for trial. This provided an es-
sential safeguard against arbitrary detention that also met the security
need to hold people for an extended period while a proper trial capability
was established. This action was based on Security Council resolution
1264 authorising the operation and setting out its tasks under the Chapter
VII umbrella. Using that authority the DMU process was implemented
by adopting as policy the laws of occupation, so far as they were relevant
to the operation. The detention and DMU processes relied on the exist-
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ing Indonesian law, which was an expediency carried on by the following
UN Transitional Administration in East Timor (UNTAET).33

In contrast, the failure in Somalia of UNOSOM II to deal effectively
with justice reconstruction for reasons of funding and capability com-
pounded the faults created during the earlier UNITAF phase regarding
this issue and the restoration and maintenance of order in general.34 This
stemmed from the reluctance to recognise the need for a framework for
the interim administration of justice and the rejection of the laws of oc-
cupation for this purpose. One option in this early phase, according to
former Somali Police Chief Brigadier Ahmed Jama, would have been to
have foreign judges come in to operate courts until a transitional gov-
ernment was formed and enough judges found, trained and vetted to
take over. He believed this was necessary at least in Mogadishu, where it
would take some time for the people to accept that a Somali judge would
not be clan biased. He believed the foreign judges would have been
required for at least a year.35 This would have created problems for
UNITAF and UNOSOM II because of the uncertainty both operations
experienced over the authority for taking such action. This authority
was clearly available under the law of occupation. This option has been
partially adopted in the pacific occupation arrangements of the Dayton
Agreement, under which non-nationals have been nominated to the role
of Human Rights Ombudsman and to the panel of the Human Rights
Chamber.

The failure to establish any form of effective law and order regime by
either UNITAF or UNOSOM II led directly to the frustration that
emerged among the troops of contingents where no alternative had been
attempted similar to the Australian initiatives. This frustration led to in-
cidents that would only further alienate the troops from the population
and that seriously damaged the international image of the operation. The
frustration of troops who have their initial motivation to help restore
order checked, and the loss of faith of a population that has high expect-
ations of what the force will do to restore security to their lives, combine
to produce a tragic atmosphere of bitterness, futility and the decay of
morale. There was also confusion for the commanders trying to come to
grips with the complexity of the operation. In considering the detainee
issue, the Canadian Board of Inquiry into the Canadian Airborne Regi-
ment Battle Group made what was a common error in Somalia: looking
for guidance on the handling of detainees from the Third Geneva Con-
vention of 1949 Relative to the Treatment of Prisoners of War, rather
than the Fourth Convention.36 All troop-contributing governments and
the United Nations have a responsibility to ensure that the men and
women of their armed forces are never placed in such a position again.
No mission into a failed state or to establish a safe haven should proceed
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without an interim administration of justice plan and a concept of oper-
ations with the appropriate resources and assets for the longer-term res-
toration of the local capability.

Such plans do not necessarily imply the commitment of vast sums of
money and personnel. The Australian experience in Baidoa proved that
much can be achieved with little, and in fact the best approach is to rely
as much as possible on what can be gleaned locally. For example, it was
not necessary to bring large numbers of police trainers to Somalia. In
many cases the trainers who were brought in had inferior training to the
formerly highly competent Somali force. This in itself was something of
an insult to the locals. The Australian approach of locating survivors
from the old police academy and putting them to work doing the training,
in coordination with members of the former Somali CID and Somali
judges, was better and would have saved much time and money. Simi-
larly, weapons could have been issued from the confiscated stock and
buildings restored from the least damaged available. The police could
have been equipped with vehicles from confiscated technicals37 or the
vehicles of bandits. All that might have been needed then was some basic
office equipment, stationery, communications gear, generators and uni-
forms to supplement what was salvaged from Somali stock in Kenya.

Another measure that should have been adopted to help finance the
operation in terms of pay for the police and judges was the commence-
ment of some form of rudimentary taxation once the markets, farms and
livestock trade were functioning again in areas where councils were es-
tablished. The Somali Democratic Movement council in Baidoa had
wanted to commence taxation for this purpose during the later period
of the Australian presence. Because the justice system was providing a
secure environment for the economy to revive, the measure would have
had moral logic. The authority of the laws of occupation could have been
used to provide a framework for taxation. Under these provisions, the
force may gather revenue for the administration of the territory and take
measures necessary for the welfare of the population. As long as the
taxation was applied solely for paying local personnel, it would have been
easily justified. In this way the officials would be paid in accordance with
what the economy could bear and there would be no difficulty of sus-
tainability after UN departure or a lowering of expectations. One more
string to the cycle of dependency could be severed. To avoid any acri-
mony developing among the population from the United Nations’ gath-
ering the revenue, this could have been left to the re-established councils
acting in accord with UN guidelines, under UN supervision and financial
monitoring.

Perhaps the key issue a law and order regime would have had to con-
tend with had it been established was the position to be taken towards
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the warlords. It was advocated in some quarters that all the warlords who
had been guilty of committing grave atrocities during the civil war should
have been arrested en masse and placed on trial.38 Prosecution action
greatly assisted the long-term objectives of the Australian contingent in
Baidoa. This poses the question of what approach should have been taken
to the warlords. For the seizing of the warlords to have been effective, in
the sense of being seen to be even handed and pre-empting conflict with
any particular faction, all the warlords would have had to have been ar-
rested simultaneously. Clearly this would have been extremely difficult
and fraught with great risk. There is also the important consideration
that, if it was intended to bring the warlords to trial, there ought to be
some evidence in the possession of the force, connecting particular in-
dividuals with specific acts, that would justify every arrest. Such evidence
would not have been available, if at all, until after careful investigation.
More legally sustainable would have been the detention of the warlords
on the grounds of the threat they represented to public safety and the
safety of the force. This would still have carried grave operational risk
and would have been difficult to execute.

A more feasible approach would have been the establishment, once
the force was effectively and securely established, of a humanitarian law
violations investigation operation to gather evidence of atrocities com-
mitted during the civil war. Initially, regional bandits, such as Gutaale in
Baidoa and Jess and Morgan in the south, could have been targeted for
possible prosecution (as opposed to the approach taken in the hunt for
Aideed). Once sufficient evidence was available the warlords could have
been arrested, when the opportunity presented, as quietly as possible,
without announcing beforehand that these individuals were being sought.
Targeting the lesser regional figures would have sent a powerful message
to the major faction leaders to cooperate lest the same fate befall them. It
would have had the added benefit of eroding the regional support for
these main players. This proved to be the case with the warlord Gutaale,
who was tried and executed in Baidoa and whose demise resulted in a
reduction in revenue and support for Aideed. In effect this was the type
of strategy that was adopted in Bosnia, which on the one hand led to ac-
cusations of inaction early in the operation but on the other led to a
creeping apprehension of many of the key war criminals without pro-
voking the scale of backlash experienced in the heavy-handed hunt for
Aideed.

International tribunals

The idea of an international tribunal to try such figures is fine in theory;
however, the difficulty in establishing the Rwanda and former Yugoslavia
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tribunals indicates that these instruments take at least a year to be ren-
dered operable. The other problem with a tribunal in the Rwandan situ-
ation is that it focuses attention and funding on an external legal mecha-
nism rather than on reviving the local system. The Rwandan Tribunal
could prosecute at best a small number of perhaps the key figures in the
1994 genocide. In the meantime, 100,000 people languished in appalling
conditions in Rwandan prisons awaiting trial. Many of these people have
had accusations levelled against them that have not and will not be sup-
ported by further evidence but who were nominated on the word of a
single complainant who may have had particular motives for making the
accusation, such as acquiring the land of the accused.39 Although the
trial of the key figures by the Tribunal is desirable, the real problem is
the ability of the system to handle the languishing thousands. An Ar-
gentinian team working in Ethiopia concentrated on enabling the Ethio-
pians themselves to handle the investigation and prosecutions relating to
the atrocities committed by the Mengistu regime. In Somalia, priority
should have been given to equipping Somalis to prosecute the bandits
and warlords. Major figures beyond the capability of the locals to handle
could have been tried by the domestic courts of one of the troop-
contributing states where there was evidence of such persons having
committed grave breaches of common article 3 of the Geneva Con-
ventions of 1949. With no Somali sovereignty left to offend, and these
figures having passed into the hands and authority of the occupying
power, this would have been justifiable.

More robust action was taken by the Stabilization Force in support of
the Hague Tribunal in Bosnia and by the Kosovo Force. This once again
opens the question of whether such action is wise in the context of es-
tablishing the momentum of a peace process, with the hope of moving
away from confrontation and recrimination. This, however, is really a
question of timing, building confidence, equitable dealing and demon-
strating the value of due process as opposed to summary revenge or
stored grievances for a later conflict. In this respect, the apprehension
and trial of offenders should be, where possible, even handed. In other
words, if a Serb is to be arrested, then the force should also attempt to
arrest a Croat, Muslim or Albanian suspect. In particular, focus should be
on the prime instigators. Once again, however, the emphasis should be
on ensuring that the internal processes of justice in Bosnia and Kosovo
are efficacious and eliminate the suspicions of ethnic groups.

Now that the International Criminal Court is established, it may be
possible to bring before it major violators of international humanitarian
law and this will provide a useful option to deal with the major figures
while also removing them from the local scene. Notwithstanding this
possibility, the priority of effort should always be directed at enabling the
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assisted country to conduct its own trials in missions seeking to salvage
and revive collapsed states. This approach is better for the long-term
viability of such states.

Property disputes

Justice reconstruction should not focus solely on the issue of maintaining
order. As the Australian experience in Baidoa and the operations in
Haiti, Rwanda, Bosnia, Kosovo and Bougainville have demonstrated, an
integral factor in laying the foundations for long-term order is the need
to address the attempted supplanting of ownership of land and property.
This is often accompanied, as in Baidoa, by genocidal activities.40 It is
essential to include a mechanism for resolving land and property disputes
in many operations and this may include establishing a special tribunal.
The same logic as was discussed in relation to criminal tribunals applies
here, in that effort should be directed primarily at creating an indigenous
capability to deal with these matters, albeit perhaps with close supervi-
sion. This can help take the heat out of potentially explosive situations.

The long-term view

The mission in Somalia could have achieved a great deal more had the
international community been fully committed to the long-term view (fi-
nally expressed in UN Security Council resolution 814) from the first day
the troops hit the beach and sent in the assets capable of carrying it out
with them. In principle it is possible to restore countries or provinces
such as Somalia, Rwanda, Burundi, Liberia, Sierra Leone, Ethiopia,
Mozambique, Angola, Cambodia, East Timor, Bougainville, Bosnia,
Kosovo, East Timor and many other situations like them. The world
learned how to go about such a task in Germany and Japan after the
Second World War and is relearning in Haiti, Bosnia, Kosovo and East
Timor. Internal civil wars and/or social breakdown pose much greater
difficulties, but they are not insurmountable. Resolution of such conflicts
depends on the ability of the intervening force to manage and begin the
resolution of inherent grievances, to guarantee security and to create
mechanisms that will give all parties confidence that this guarantee will
continue on the departure of the force.

When dealing with the public security issue in a collapsed state sce-
nario, the idea that laboratory solutions produced in Western think tanks
can be automatically and inflexibly applied should be dispelled. Similarly
the concept that all developing states should be made over in the image
of Western economies and societies is destructive of the social fabrics
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that must be built upon for long-term results, and usually cannot be sus-
tained by the environment or resources of the assisted country. An in-
tervention should deploy with a capability and with experienced staff in
key positions but should be prepared to be flexible and imaginative,
adapting the mission to the circumstances and being as inclusive of the
local population and sensitive to their culture and laws as possible. It
must also be prepared to remain engaged in one form or another for an
extended period, with five years being a suggested conceptual planning
figure.

From the perspective of the military, it is critical that the public secu-
rity function in peace operations be addressed in planning for the early
phases of a deployment, and force structures adjusted accordingly.
Where a public security function is likely to be significant, it is advisable
that a Civil Affairs Task Force be formed, which should include sizeable
units of military police, engineers and civil affairs specialists in the areas
of administration and law, including the three aspects of police, prisons
and judiciary. Working to provide a good platform for public security
from the earliest moment is the best way to achieve early redundancy for
the force and therefore a quick exit and handover to civil authorities.
This has been borne out by Australian experience in Somalia and East
Timor. The public security function is a thorny nettle, but it is one that
can be grasped if we properly equip ourselves for the task. It is worth the
effort to do so, for, if the issue is dealt with effectively, the cultivation of a
lasting peace has a brighter prospect.
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Part 6

Reconstituting social order





13

The United Nations and social
reconstruction in disrupted states

Lorraine Elliott

Peace operations are increasingly complicated in a post–Cold War world,
and the spectrum of action under Chapters VI and VII of the UN Char-
ter in response to the political, humanitarian and social aspects of what
are now called complex emergencies has widened considerably.1 Peace-
keeping is now as much about assisting suffering peoples as it is about
untangling warring states.2 These new forms of peacekeeping, as distinct
from older, ‘‘holding-operation’’ forms of peacekeeping, are ‘‘charac-
terised by a comprehensive, even holistic, proactive approach to seeking
peaceful settlements’’.3 The emphasis is on long-term solutions that ad-
dress the root causes of extreme civil turmoil and disruption as well as
the immediate humanitarian and social consequences. The complexities
are exacerbated further by the array of organisations now involved in
peace operations. This chapter focuses on one actor (or, more accurately,
a number of actors grouped together, sometimes rather loosely, under a
single label – the United Nations), and on one component of peace-
building, that of social reconstruction.

Social reconstruction is a crucial component of peacebuilding and
peace maintenance in states and societies that have been disrupted to the
point of collapse as a result of civil conflict and intercommunal violence.
‘‘Controlling military violence’’, David Last points out, ‘‘is a defensive
function which cannot win the peace’’.4 The collapse of civil society is as
fundamental a problem as the political and institutional fragility with
which it is associated. At its most extreme, social dislocation in disrupted
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states engenders what Irish poet Eavan Boland calls ‘‘a nation as a com-
munity of grief’’.5 However, rebuilding social order – or social justice, to
be more accurate – and re-establishing an equitable civil society are some
of the most difficult components of rehabilitation and often the least im-
mediate in the face of the military, political and humanitarian dimensions
of complex emergencies.

In this chapter I first consider the imperatives for and the nature of
social reconstruction in the context of building sustainable peace in dis-
rupted states. I then examine the role of the United Nations and its
specialised agencies in this task and provide some assessment of their
success or otherwise in meeting this challenge. The matrix of cause and
consequence in civil strife is rarely straightforward, complicating at-
tempts at finding and implementing lasting solutions. As Robert Dorff
observes, the problem with ‘‘failed states is that they do not simply go
away’’.6 The relapse into violence and civil conflict in countries such as
Cambodia, Liberia, Angola and Rwanda, for example, would suggest
that negotiated settlements and UN interventions missed something cru-
cial. At the very least it points to organisational problems of coordina-
tion, transparency and funding. At a more fundamental level, however,
the missing link is a product of what Jim Whitman identifies as a central
tension in the United Nations between the ‘‘enforcement of order and
the enactment of values’’.7

Social reconstruction

Disrupted states are characterised by the ‘‘deterioration or disappear-
ance of civil society’’8 and the breakdown of what might colloquially be
called the ‘‘social fabric’’. They tend to be characterised by resentment
and fear, mutual perceptions of victimisation and, often, a concomitant
desire for revenge. There is a political rationale for attending to weak-
ened or collapsed social structures. In the absence of a functioning and
relatively harmonious civil society, the legitimacy and stability of political
institutions is likely to be short term and fragile. Where political instabil-
ity and the civil conflict that accompanies it create or exacerbate human-
itarian crises and cross-border insecurities, disrupted states become cast
in the role of threats to international peace and security. Indeed, some
have gone so far as to claim that ‘‘disintegrating societies and failed states
. . . have emerged as the greatest menace to global stability’’.9

There is also a more fundamental humanitarian purpose to social re-
construction, reflected in the commitment in the UN Charter to ‘‘pro-
mote social progress and better standards of life in larger freedom’’.
Rebuilding civil society, and all that goes with it, must be more than a
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means to the restoration of legitimate political authority within a ‘‘re-
constructed’’ state. When states are disrupted, it is people who suffer.
Therefore social reconstruction – or ‘‘normalisation’’ as Mary Kaldor
prefers to call it10 – must address human security, restoring and enhanc-
ing individual and community well-being for those whose lives and live-
lihoods have been undermined or destroyed by conflict and for whom
future security remains uncertain and contingent. This is, as Sophie Al-
bert puts it, ‘‘peacekeeping with the people’’.11

Emergency humanitarian relief, directed towards preserving life and
reducing suffering in the short to medium term, is a necessary but rarely
sufficient condition for moving from civil strife to the re-establishment of
civil society. Social reconstruction builds on the idea of humanitarian
space, the ‘‘access that must be secured and maintained if humanitarian
activities are to have integrity and effectiveness’’.12 For long-term
peacebuilding to be effective, humanitarian space must be integrated with
social or civil space characterised by ‘‘a public pressure for cosmopolitan
right’’.13 Social reconstruction is reactive, restorative and preventive, al-
though the components are often difficult to separate. It is directed to-
wards individuals, towards the rehabilitation of communities and towards
the rebuilding of civil society. The three are mutually reinforcing and
synergistic but the indicators for operational success are subjective and
frequently elusive.

Repatriation of refugees and displaced persons is central to stabilisa-
tion and social reconstruction. This task in itself can be overwhelming.
Statistics show, for example, that over half the population in disrupted
states and societies in Africa (Angola, Eritrea, Liberia, Mozambique,
Rwanda, Somalia and Sudan) have fled their homes at some stage during
extended civil conflict.14 Those who are required or encouraged to return
should be able to do so without fear of retaliation or intimidation and
with a general feeling of continued physical security. Disarmament is
therefore an important component of post-conflict security. In many
countries, the laborious, expensive and dangerous task of demining is
also often a key to the ease or otherwise of repatriation and physical re-
establishment of communities.

Repatriation is, however, more than an exercise in logistics, particu-
larly in situations where territory has changed hands, or houses and other
belongings have been destroyed or appropriated by those who have
stayed behind or moved in after a community has dispersed. Commun-
ities need to be re-established in more than a physical sense. Strategies
for rebuilding social order and rehabilitating civil society must respond to
the social and psychological consequences of conflict and violence for
individuals within communities. Civil society cannot function where there
are individual insecurities and continuing enmities among groups of peo-
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ple. Simply removing weapons from warring factions or militia groups
makes little sense unless attention is also given to the feelings of insecu-
rity, however valid or not they might be, that might otherwise encourage
continued acquisition and use of arms. As Antonio Donini, former chief
of the Lessons Learned Unit of the UN Department of Humanitarian
Affairs has observed, ‘‘we have little experience in dealing with fifteen
year olds who have never been to school but are proficient in using as-
sault rifles as a coping mechanism’’.15 Social reconstruction, therefore, is
a conflict-resolution and confidence-building measure. It involves ‘‘re-
building the trust and mutual confidence of erstwhile enemies . . . ending
. . . mutual hate and fear’’16 and re-establishing respect for human rights
and the rights of others.

Although the popular representation of disrupted states is often that of
‘‘ancient ethnic hatreds’’ that have, for reasons not always clear, ‘‘boiled
over’’,17 many disrupted states have enjoyed a range of mechanisms to
facilitate peaceful intercommunal relationships. In many cases, these
have been destroyed.18 Social reconstruction must recognise and address
this. This burden cannot be borne by the communities alone. As Albert
suggests in her discussion of Bosnia and Herzegovina, it is too much to
expect that refugees and displaced persons, simply ‘‘by returning to their
previous homes . . . [will] erase all the consequences of ethnic cleansing
and contribute to [the] rebirth of multi-ethnicity’’.19

Humanitarian and social normalisation strategies also involve counsel-
ling and assistance for vulnerable members of the society, including un-
accompanied and traumatised children, sexually abused women (and, in-
creasingly it would seem, men), as well as former combatants. It requires
assistance to re-establish agriculture and to find employment and, in
many countries, particular assistance to women who are often now re-
quired to take on the unfamiliar role of head of household. It may well
demand rebuilding of health, education and welfare services.20 Rebuild-
ing civil society as part of the social fabric of communities also has in-
stitutional and associational dimensions. It can include capacity-building
and training programmes to strengthen local political, civil and humani-
tarian institutions, including ‘‘NGOs, . . . cooperatives, religious organ-
isations, women’s movements, green groups and . . . the media’’.21 A
robust civil society, based on norms of participation and autonomy, is
better placed to ‘‘demand accountability from those who rule them’’.22

Equity and justice, including a ‘‘more equitable distribution of goods
and services’’,23 are fundamental to all these processes. As Michael
Dziedzic argues, ‘‘the objective of sustainable security will only be as-
sured when impunity is no longer the norm and justice is perceived to be
available to all . . . achieving this aim entails mobilisation and strength-
ening of civil society’’. ‘‘At the end of the day’’, he continues, ‘‘civil so-
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ciety is the constituency that stands to gain if justice and order become
the norm.’’24

Despite the importance of social reconstruction to peacebuilding, the
inclusion of social reconstruction in the typology of peace operations is
often uncertain and its conceptual and operational content assumed
rather than articulated with any clarity.25 It is most often categorised as
part of post-conflict peacebuilding. Pirnie and Simons, for example, in-
clude ‘‘more ambitious operations’’ designed to ‘‘change the condition
and status of a country’’26 in the transition phase of peace operations.
This phase includes facilitating reconstruction and cooperating closely
with civilian components and NGOs within the country itself. David Last
identifies post-conflict peacebuilding as the final stage in a process of de-
escalation with the ‘‘ultimate aim of restoring a peace acceptable to all
parties’’.27 This linear approach is unsatisfactory and the process is rarely
so easily compartmentalised. Social reconstruction usually takes place
against the background of more general agreements to end conflict and
(re-)establish political order along with humanitarian relief to meet a
range of emergency needs. But it is also fundamental to bringing conflict
to an end. The ‘‘relief–rehabilitation–development’’ continuum that has
characterised much of the humanitarian literature and that tends to locate
rebuilding civil society within programmes for rehabilitation and long-
term development serves further to separate peacebuilding from devel-
opment programmes and muddies the place of social reconstruction in
both.

The United Nations and social peacebuilding

The United Nations remains the lead international agency in responding
to complex emergencies and in mandating peace operations, in accor-
dance with the provisions of the UN Charter on peaceful settlement of
disputes and collective security arrangements in response to threats to
international peace and security. However the UN role in restoring peace
to disrupted states is split between the political interests of the Security
Council and the more humanitarian and social interests of a range of
programmes and specialised agencies. The roles and responsibilities are
increasingly blurred but are nevertheless often pursued either in isolation
from each other, or in the midst of confusion about how they should be
coordinated or integrated.

Mandates for peacekeeping interventions, expressed in resolutions of
the Security Council, have begun to include ‘‘social reconstruction’’ as
one purpose (among many). The mandate for the 100-Day Action Pro-
gramme for Accelerated Humanitarian Assistance in Somalia (under-
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written by the Unified Task Force) included the ‘‘rehabilitation of civil
society’’.28 Security Council resolution 814 specifically mandated the
second UN Operation in Somali (UNOSOM II) to ‘‘assist the people of
Somalia to promote and advance political reconciliation through broad
participation . . . [and] to create conditions under which Somali civil society
may have a role, at every level, in the process of reconciliation’’.29 The
mandate for UNTAC, the United Nations Transitional Authority in
Cambodia, included a requirement for general programmes on human
rights education, remedial action for human rights violations and ‘‘re-
building the basic institutions of civil society’’.30 Security Council resolu-
tion 1272 establishing the United Nations Transitional Administration in
East Timor (UNTAET) stressed the importance of reconciliation and
included ‘‘social services’’ and ‘‘rehabilitation’’ in the list of mandated
elements. It called for the UN Mission to ‘‘cooperate closely with the
East Timorese people . . . in the development of local democratic institu-
tions and human rights institutions’’, although neither this resolution nor
resolution 1338 extending the life of UNTAET makes specific reference
to civil society.31

A mandate, however, is not a mission and it carries with it no guar-
antee of success. Responsibility for operationalising a Security Council
decision on peace operations passes to the Secretary-General and the
Secretariat. As with all components of a UN mission, the central ques-
tions for social reconstruction are not just what repertoire of expertise is
required, but who should provide it and, equally important, who should
fund it.

The key United Nations agencies with a role to play in responding to
complex emergencies and in the long-term construction of sustainable
peace are the United Nations Children’s Fund (UNICEF), the United
Nations High Commissioner for Refugees (UNHCR), the World Food
Programme (WFP), the World Health Organization (WHO) and the
United Nations Development Programme (UNDP).32 They have no offi-
cial peacekeeping mandate but functionally and organisationally they
have become enmeshed increasingly in peacekeeping, or peacebuilding
in the broadest sense. Their tasks include providing emergency response
to the humanitarian dimensions of civil conflict and contributing (albeit
not always effectively) to the process of reconstruction and rehabilitation
of disrupted states and societies. Their emergency response work in the
field often precedes Security Council-mandated peace operations and
may continue in the absence of such operations. Not all situations of
complex emergency – civil conflict and humanitarian disaster – elicit a
Security Council peacekeeping response.

Responsibilities for refugees and for children are obvious as the mis-
sions for UNHCR and UNICEF. Even then, each has been required to
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adjust to the demands of complex emergencies in disrupted states, with
their work focusing as much on short- and medium-term relief in peace-
keeping situations as on longer-term reconstruction. UNHCR, as New-
land and Waller Meyers observe, now ‘‘more often finds itself involved
with UN and regional peacekeeping forces’’33 as well as working with
internally displaced persons who do not, technically, come under the
definition of refugees in international law. UNICEF dropped ‘‘Emer-
gency’’ from its title (although not from its acronym), but an increasing
proportion of its funds are directed towards exactly that kind of relief
work. The same applies to the World Food Programme, which has shifted
from ‘‘mainly development to mainly humanitarian relief’’,34 with up to
80 per cent of its annual budget resulting from appeals for emergency
food relief, according to Weiss.35

The World Health Organization also has no mandate for peace-
keeping. Its statute does, however, make a connection between the
‘‘health of all peoples’’ and the attainment of peace and security,36 and
the Organization has become increasingly politicised on issues particu-
larly related to instruments of war. WHO’s work in complex emergencies
in disrupted states encompasses the provision of technical expertise and
assessment, including working to enhance protection of non-combatants,
dealing with mental and physical injuries and re-establishing local health
facilities, including community-based care. The Organization’s prefer-
ence for working, wherever possible, with local health professionals has a
specific peace and social reconstruction component, with an emphasis on
strengthening professional ethics and encouraging reconciliation through
its ‘‘Health as a Bridge for Peace’’ programmes.

The UNDP, with its extensive in-country representation and experi-
ence, is perhaps best placed, in theory at least, to take a lead role in
social reconstruction in the context of development as a process of
peacebuilding (although it has often been accused of getting out rather
too quickly when things get tough). Its sustainable human development
framework and its emphasis on human security give voice to the concerns
of people and communities as well as, and sometimes rather than, those
of states, even though UNDP is tasked to work with governments. The
Programme’s record of activity in disrupted states includes assistance for
resettlement and reintegration of displaced persons and combatants,
restoration of health and education services, analysis of civil reform
needs, coordination of capacity-building and support for human rights
initiatives.37

Despite this capacity and attention, it is difficult to find anything other
than criticism of the United Nations and its agencies with respect to op-
erational efficiency, coordination, accountability, transparency and com-
petence in peacebuilding and social reconstruction. In one of the more
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trenchant observations, Findlay elaborates the ‘‘failings of the UN in
planning and managing peacekeeping operations, both at UN head-
quarters and in the field . . . the ad hoc, amateurish, almost casual
methods of the past’’, which, he argues, ‘‘simply could not keep pace, re-
sulting in disorganisation, mismanagement and waste’’.38 In a presenta-
tion to the Fifth Committee of the General Assembly (Administrative
and Budgetary) in November 2000, Secretary-General Kofi Annan char-
acterised the United Nations as ‘‘too slow, too tied up in red tape, too
weak or too fragmented to deal effectively with conflicts’’.39 Four prob-
lems are explored here: the nature of intervention and consent; integra-
tion of political and military goals with social and humanitarian ones;
coordination among UN programmes and agencies; and long-term sup-
port for the development components of peacebuilding.

Intervention/intrusion and consent

Humanitarian concerns have clearly invoked a reassessment of non-
intervention as a correlate of the principle of state sovereignty.40 The
subject is complex and fuel for much intellectual and academic debate.
Complex emergencies often throw into disarray the formal requirements
of consent. There is often no actual sovereign government or single ac-
knowledged political authority to provide that consent. Indeed, Secretary-
General Annan has argued that in such circumstances ‘‘the old dictum of
‘consent of the parties’ will be neither right [nor] wrong; it will be, quite
simply, irrelevant’’.41 Humanitarian situations raise normative tensions
between the protection of ‘‘oppressed peoples and innocent bystanders’’42
and the legal claims of states or the alleged value of non-intervention as
fundamental to the continuing functioning of the international system.
Interventions on humanitarian grounds have therefore tended to be fi-
nessed through the judgement that threats to peace and security are in-
volved. Recent Security Council resolutions might lead one to conclude,
in fact, that ‘‘any serious humanitarian crisis has the potential of being
defined as a threat to international peace and security’’.43 Others are less
concerned about state-centric legal niceties or philosophies. As Minear
and Weiss argue, ‘‘when sovereignty and suffering clash, the latter should
prevail’’.44 Reconstruction, Ramsbotham argues, ‘‘is the most positive
demonstration of the commitment of the world community to resolving a
particular crisis and thus a justification for intervention’’.45

In disrupted states and humanitarian emergencies, however, the con-
sent of people is just as important as that of political entities such as
governments or would-be governments. As Ramsbotham and Wood-
house ask, ‘‘does the outcome converge with the wishes of those in whose
name it is carried out?’’46 Repatriation programmes must involve con-
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sultation with intended beneficiaries.47 Social reconstruction programmes
must work with local communities.48 This requires knowledge of the
social and cultural foundations of those communities and the establish-
ment of mutual trust. This is not always an easy process in times of civil
disruption, especially if it proceeds against a background of political and
military intervention. UN agencies (and non-governmental organisations)
are increasingly susceptible to the imputation that ‘‘if you are not for us
you are against us’’,49 particularly since the proscription on participation
in peace operations by Security Council permanent members has been
lifted.

Rebuilding social order requires bottom–up approaches. Yet grass-
roots initiatives do not always feature high on the agenda of military and
political planners, who are often more concerned with re-establishing the
institutions of government and administration and working with elites.
Indeed, the failure of UN programmes to work effectively with local
communities has been identified as one of the biggest problems in recent
peacekeeping and peacebuilding operations. Somalia and the failure of
UNOSOM II provide one such example. The United Nations, Menkhaus
argues, ‘‘lacked an understanding of the nature of Somali political cul-
ture’’.50 The decision to deal primarily with factional leaders and war-
lords to the exclusion of ‘‘more traditional leaders and structures’’51 has
been much criticised.52 Although traditional ‘‘clan’’ forms of organ-
isation were a key factor in the deep divisions that beset Somalia, mar-
ginalising them also contributed to UNOSOM II’s problems. Attempts to
establish district and regional councils floundered because traditional
elders responsible for local community governance were not always in-
cluded and because funding for leadership and management training
under UNOSOM II was erratic.53 Malaquias identifies similar difficulties
in Angola, arguing that the failure of the United Nations Angola Verifi-
cation Mission (UNAVEM) to prevent further conflict arose because
civil society was not involved in the process of political renewal.54 Con-
cerns have already been raised that the UN/World Bank reconstruction
programme in East Timor ‘‘lacks the comprehensive strategic frame-
work’’ to ensure real community participation in anything other than an
ad hoc fashion.55

Long-term rehabilitation and reconstruction programmes also raise the
spectre of ‘‘western cultural intrusion’’ and the dangers of social en-
gineering in pursuit of political goals defined predominantly by Western
liberal democracies.56 Social reconstruction is, or should be, a process of
participatory development: democratic constitutions and multiparty elec-
tions reflect a neoliberal consensus that may do little to encourage ‘‘local
decision-making and the facilitation of an increasingly heterogeneous
civil society’’.57 However, although social reconstruction programmes
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should be ‘‘carefully crafted so as to be compatible with local culture and
tradition’’,58 problems can also arise if those traditions are the source of
inequities and injustices.

There is a gender dimension here as well. ‘‘Relief and rehabilitation
operations’’, Whaley writes, ‘‘have tended to be dominated by men’’59 or
designed without adequate consultation with or acknowledgement of the
needs and contributions of women. In countries or regions as different as
Cambodia and Kosovo, women are more than ‘‘victims’’ of civil conflict.
They are central to the processes of social reconstruction and participa-
tion, often required to take up the burden of providing for both the
elderly and the young, and re-establishing agriculture and other forms of
economic infrastructure. Whaley’s discussion of the African Women in
Crisis Programme, sponsored by UNIFEM (United Nations Fund for
Women), demonstrates that peace operations and social reconstruction
are still failing in their attempts to engage with local communities and
civil societies.

Integration and coordination

The peace process in disrupted states requires the integration of military,
political, social and humanitarian objectives and yet this has proven im-
mensely difficult. Jarat Chopra uses the term ‘‘peace maintenance’’ to
describe this framework within which ‘‘diplomatic activities, humanitar-
ian assistance, military forces and civilian elements are . . . coordinated
and harmonised’’.60 However, the United Nations’ attempts at establish-
ing peace maintenance frameworks (or what the Department of Political
Affairs calls ‘‘preventive peacebuilding’’61) have tended to be ‘‘hurried
[and] improvised’’62 in individual cases and faced with ‘‘demonstrated
lack of political and bureaucratic will’’63 in the general case.

The direction of peace missions is usually the responsibility of political
and military leadership and is more likely, therefore, to be directed to-
wards political and military goals, with a primary concern for order
rather than justice.64 This reflects, in part, a normative problem, charac-
terised by competing views about security, the relationship between
order and justice, and conflicts between the United Nations’ mandate for
‘‘peace and security’’ defined by its member states and its mandate for
‘‘fundamental human rights, social progress and better standards of life
in larger freedom’’ for ‘‘we the peoples’’. Opinions differ on whether
peace/security (order) or justice (values) should prevail when choices
have to be made.65

These normative tensions contribute to operational and policy diffi-
culties. Military objectives and culture sit uncomfortably with humani-
tarian and social purposes and the operations required to give effect to
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them. These tensions have become more apparent as traditional peace-
keeping has given way to (or at least been required to accommodate)
military support for humanitarian relief and establishing the foundations
for long-term peacebuilding. Most military officers, as Michael Dziedzic
observes, are in ‘‘uncharted territory’’ when dealing with social and hu-
manitarian problems, particularly ‘‘when thrown into this complex task
with a host of other international actors with whom they are largely un-
familiar’’.66 Their tasks increasingly require skills in diplomacy, negotia-
tion and conflict resolution, although uncertain and volatile situations
might also require the use of force along with careful judgements about
how much and when. The resolution establishing UNTAET, in which
military personnel remain the dominant component, specifically called
for personnel with ‘‘appropriate training in international humanitarian,
human rights and refugee law, including child and gender-related pro-
visions, negotiation and communication skills, cultural awareness and
civilian–military coordination’’.67

Civil–military relations can often go ‘‘horribly wrong’’, Cousens ar-
gues, with ‘‘confusion caused by a foggy chain of command, competition
and military forces preferring to operate in isolation’’.68 In northern
Iraq, for example, observers have argued that ‘‘military officials were . . .
unfamiliar with relief organisations, lacked knowledge of relevant inter-
national humanitarian law and showed little interest in local customs and
institutions’’.69 Relations between UNHCR and the UN Protection Force
(UNPROFOR) in the former Yugoslavia have been characterised as
‘‘very testing’’.70

Ending conflict and bloodshed are important goals but, without a more
comprehensive integration of purpose (and monitoring of that purpose),
the pursuit of those objectives can clash with long-term goals of building
a just and sustainable peace.71 Humanitarian objectives and social resto-
ration, and the work of UN agencies in pursuit of those goals, can be
compromised in the face of economic sanctions mandated for political
reasons. Examples include Iraq (where UNICEF, the WFP and WHO
have been active) or statements by NATO leaders that aid for infra-
structure and economic repair in Serbia would not be forthcoming while
Milosevic remained leader.72 Whitman argues (and he is not alone) that
the ‘‘UN-mandated sanctions against Iraq are causing much suffering
which is an affront to humane decency’’.73 At times, UN peace oper-
ations, particularly the political–military components, can undermine at-
tempts at social reconstruction and rehabilitation through their impact on
local economies and continued patterns of exploitation, making life more
difficult for the humanitarian and development agencies. The increase in
prostitution in Cambodia (UNTAC), Mozambique (ONUMOZ) and the
former Yugoslavia (UNPROFOR) is a case in point.74 In its resolution
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extending the life of the transitional administration in East Timor, the
Security Council saw fit to refer to the need to sensitise peacekeeping
personnel in the prevention and control of HIV/AIDS. The inflow of hard
currency associated with UN missions and transitional arrangements can
distort local economies, jobs are lost when the United Nations finally pulls
out, and locals who work for the United Nations can be left vulnerable to
social and political retaliation. The imperatives of integration can also
encounter what one commentator calls ‘‘serious structural flaws’’, noting
that in Mozambique and El Salvador long-term social and economic re-
construction was made more difficult by the impact of World Bank and
IMF policies which served to ‘‘increase hardship and dislocation’’.75

Despite attempts to make UN missions more holistic and integrated, it
has proved difficult to implement longer-term reconstruction and devel-
opment mandates in support of peacebuilding. Peace missions established
by the Security Council are country specific and ad hoc. They must work
with the permanent UN programmes and agencies, rather than subsum-
ing or appropriating them. The United Nations remains vulnerable to
‘‘institutional competition, overlaps and poor coordination among key
organisations’’.76 Although the UNHCR, UNICEF and the UNDP are
technically under the legal authority of the United Nations, each has its
own governing body, funding and mandate. They remain jealous of their
reputations and autonomy. Within the Secretariat, peacekeeping missions
are the responsibility of the Department of Peacekeeping Operations
(DPKO); humanitarian relief is the responsibility of the Office for the
Coordination of Humanitarian Affairs (OCHA); and peacemaking and
peacebuilding (including electoral assistance and outreach to NGOs and
civil society) are the mandate of the Department of Political Affairs.

The United Nations has sought to overcome these problems of demar-
cation and coordination through a series of reforms. In 1992, the General
Assembly approved the establishment of a Department of Humanitarian
Affairs (DHA) to improve humanitarian coordination among UN
agencies in the field and to ensure that emergency relief was embedded
in programmes to address the causes of conflict.77 DHA was not an
operational body. It was intended to function with technical and opera-
tional support from an Inter-Agency Standing Committee (IASC), which
includes non-governmental organisations. DHA was the subject of much
criticism in terms of its mandate and the limited resources provided to
it.78 Its problems were little different from those of its predecessor, the
United Nations Disaster Relief Organisation (UNDRO), about which
Griffiths and his colleagues say: ‘‘its mandate significantly outstripped its
capacity and it never had the political clout to achieve its aims . . . it was
beset by many problems including an uncertain mandate, inadequate
staffing and funding, lack of in-country capacity, lack of support from

268 LORRAINE ELLIOTT



other UN agencies [and] a long-running dispute over whether it should
be operational’’.79

In the 1997 round of UN reform, Kofi Annan replaced the DHA with
the Office for the Coordination of Humanitarian Affairs (OCHA).80 The
Under-Secretary-General who heads OCHA also doubles as the United
Nations’ Emergency Relief Coordinator and chairs IASC. IASC is de-
signed to ensure inter-agency decision-making on needs assessment,
consolidated appeals, field coordination and the development of humani-
tarian policies. OCHA also chairs the Executive Committee for Humani-
tarian Affairs (ECHA), which provides a forum for the humanitarian
community and the Political Affairs and Peacekeeping Departments
within the Secretariat to share perspectives. The Disaster Response
Branch of OCHA oversees a UN Disaster and Assessment Coordination
Team (UNDAC), a Field Coordination Support Unit (FCSU) and a Mili-
tary and Civilian Defence Unit (MCDU) to coordinate the use of Military
and Civilian Defence Assets in Emergency Response (MCDA). In order
to improve coordination and integration among departments within the
Secretariat as well as among funds and agencies in the field, OCHA
worked to develop Strategic Frameworks and Common Programmes to
cover the range of in-country UN activities in times of complex crises and
peacebuilding. Where UNDP’s Resident Coordinator, usually responsi-
ble for officially coordinating all other UN activities within a country,
takes on the task of Resident Humanitarian Coordinator, she or he will
report to UNDP and to OCHA.

The August 2000 report of the Panel on United Nations Peacekeeping
Operations (the Brahimi Committee) called for more reform. The Panel
recommended the restructuring of the DPKO and the establishment of a
new information and strategic analysis unit, under the auspices of the
Executive Committee on Peace and Security, to service all UN depart-
ments concerned with peace and security. Yet more coordination does
not overcome inter-agency jealousies. Indeed, as Weiss points out, those
jealousies can often limit the possibilities for coordination.81

Funding

Social reconstruction requires not only immediate funds directed towards
various aspects of humanitarian assistance and relief, but continuing fi-
nancial support for rehabilitation and development as crucial to long-
term security-building. If it is to be effective, funding for peacebuilding
has to be ‘‘sustained and predictable’’ as well as ‘‘flexible’’.82 It is none of
these things. Whereas peacekeeping missions are funded out of assessed
contributions, the UNDP, the UNHCR and UNICEF rely on voluntary
contributions supported by country-specific consolidated appeals for hu-
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manitarian assistance programmes. In the mid-1990s the United Nations’
annual peacekeeping and humanitarian assistance budgets amounted to
just over US$4 billion each.83
The record of the international community – publics and governments

– is not good once the commitment to short-term peacekeeping and hu-
manitarian relief translates into a requirement to commit to long-term
reconstruction and development. Indeed, public support for peacekeep-
ing generally remains ambivalent, illuminating the tension between the
‘‘do something’’ imperative (particularly in the face of mass death from
starvation or violence) and the ‘‘do nothing’’ imperative, particularly
if military casualties among peacekeeping ‘‘troops’’ are likely to be in-
volved. As Stedman and Rothchild put it, ‘‘attention wanes and resources
vanish’’.84 What is promised by governments through the Consolidated
Appeals Process, now managed by OCHA, is often not delivered, and
what is delivered is not enough to meet emergency and peacebuilding
needs.85 This reluctance to commit resources to reconstructive peace
operations is but one component of the more general decline in devel-
opment assistance as measured by the Development Assistance Com-
mittee of the Organisation for Economic Co-operation and Development
or the UNDP in its annual Human Development Report. Although the
Consolidated Appeals Process is intended to provide better opportunities
for coordination, it also runs the risk that agency claims become some-
thing of a ‘‘shopping list’’. Indeed, individual agencies often prefer to
manage their own appeals in order to maintain their ‘‘brand image’’ in
the public mind. Dangers arise that financial contributions will be tied to
the political interests of donor countries or to high-profile projects that
might or might not be the most crucial to humanitarian assistance or to
long-term peacebuilding.86 One recent example of tensions between
military and social–humanitarian goals is the funding difficulties that
UNHCR has faced in Kosovo. UNHCR’s Special Envoy, Dennis Mc-
Namara, publicly expressed his concern that the NATO allies could find
billions of dollars for the military campaign but no such funds for repa-
triation of refugees and long-term reconstruction.87

Lessons learned?

Quite how these problems are to be overcome is unclear. The Lessons
Learned Unit of the Department of Peacekeeping Operations has iden-
tified a number of areas of what it calls ‘‘multidisciplinary peacekeeping’’
in which, based on recent experience, operational practice could be im-
proved.88 Although the report says what should be done, and identifies
essential elements for success, it does little to suggest how it could be
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done. It suggests, for example, that the ‘‘planning process has to be as
comprehensive as possible’’, that ‘‘adequate means and resources’’ must
be made available to ‘‘implement the mandate’’, and that ‘‘effective
coordination . . . [and] clearly defined common goals [within a] coherent
framework’’ are essential to the success of a mission. It calls for guide-
lines to be developed and frameworks for cooperation to be strength-
ened. It identifies ‘‘peacebuilding’’ as an integral part of peacekeeping
missions, to ensure that a ‘‘foundation of peace and development’’ upon
which a country can build is left behind once a mission departs. It talks
about restoring basic civic services, demobilisation, counselling and social
infrastructure as fundamental to that long-term foundation. However,
in the absence of a commitment to put these lessons into practice, they
remain in effect insubstantial. As Whaley points out with respect to the
reports of the Lessons Learned Unit on Somalia, although there was
‘‘unequivocal . . . commitment to the integration of development into
complex peace operations’’ there were no modalities to ensure ‘‘the ef-
fective participation of development specialists and development coop-
eration managers in the process’’.89 In something of an understatement,
Ross Mountain, Assistant Emergency Relief Coordinator and Director,
OCHA-Geneva, observed at a presentation at NATO headquarters in
1998 that ‘‘I think the absence of profound insight and our poor ability to
use the lessons which have been learned is . . . unsettling’’.90

On the need for better integration of civilian and military components,
Dziedzic calls for ‘‘planning for coordinated actions by both military and
civilian elements of the peace missions to strengthen civil society as well
as promot[ing] good communication with local authorities’’.91 Yet what
kind of pre-mission briefing and training should be given to the military
and civilian elements of peacekeeping missions if their work is, at mini-
mum, not to undermine the options for long-term social reconstruction?
What skills should military forces and observers have to engage in the
‘‘hearts and minds campaign’’ that Findlay argues is one of their first
tasks in order to build credibility and trust with the civilian population,92
which are, in turn, crucial to social reconstruction? How easy is this if
peacekeeping training has been marginalised within the force structures
and military doctrine of individual contributing UN members?

Who should have responsibility for overall coordination of peace oper-
ations in all its phases? The Security Council? David Ramsbotham argues,
for example, that post-conflict reconstruction strategies should be man-
dated by the Security Council.93Or should coordination and responsibility
for reconstruction, including social reconstruction, be more firmly man-
dated to the Secretariat? Should coordination be turned over to UNDP
Resident Coordinators once political settlements are reached and/or im-
plemented? Should the device of appointing a Special Representative
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of the Secretary-General (SRSG) be the vehicle for coordination? In
Kosovo, for example, the SRSG coordinates under one operation not
only the relevant UN bodies but also the Organization for Security and
Co-operation in Europe, which directs democratisation and institution-
building, and the European Union, which has responsibility for economic
reconstruction, tasks that are more directly relevant to social reconstruc-
tion and longer-term peacebuilding.94

Childers and Urquhart have suggested that the Trusteeship Council be
revived to oversee peace operations and the rebuilding of disrupted or
failed states,95 a suggestion that, regardless of its intent, cannot help but
echo the colonial past of that body. Other suggestions96 include giving
the task as permanent lead agency to UNHCR, revamping the Inter-
national Committee of the Red Cross to fulfil this role or establishing a
new, unitary humanitarian agency within the United Nations (a proposal
made by former US Secretary of State Warren Christopher). Chopra
calls for some kind of political directorate or joint political authority as
the best mechanism for ‘‘operational political direction and ongoing
decision-making in the field’’.97 On the other hand, should one accept
that the necessary degree of intra-UN coordination is simply unachieva-
ble?98

Conclusion

Social reconstruction or normalisation, and the rebuilding of a just and
equitable civil society, are essential components of long-term peace-
building. Social reconstruction is short and long term, restorative and
preventive. It spans the spectrum of relief, rehabilitation and develop-
ment. Its constituents are individuals, communities and societies. It re-
quires long-term commitment and support from the international com-
munity but it must be guided by local needs and practices, not the
interests of the donors. Without it, sustainable peace is not possible.

The United Nations’ record in facilitating social reconstruction and
encouraging an emergent civil society in disrupted states is somewhat
shaky, with some success in Mozambique and even Cambodia perhaps,
despite some setbacks, but with little to claim elsewhere. Some of that
failure must be attributed to problems within the United Nations. It has
been difficult to operationalise the reconstitution of social (as opposed to
political) order as part of peacebuilding rather than as a development
process that cuts in once ‘‘peace’’ has been restored and the peace-
keepers (and the media) have gone home. It has been difficult to over-
come inter-agency turf battles. Despite the commitment of many people
within the United Nations, it seems unlikely that this will change in the
near future. However the organisation also faces an insuperable
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achievement dilemma. Once peace operations are UN mandated, gov-
ernments can ‘‘pass the buck’’, particularly once the specialised agencies
are involved. Although governments (on the grounds of responsible ex-
penditure of taxpayers’ funds) are reluctant to provide the United Na-
tions with the financial and operational wherewithal to support long-term
peacebuilding – one Special Representative of the Secretary-General was
moved to characterise funding arrangements as a ‘‘pattern of utmost
parsimony’’99 – they are quick to blame it when success is minimal or
non-existent. As Mackinlay and Kent point out, ‘‘once public pressure
has been mollified, the long-term problems of the post-crisis phase are
often left to the UN’s civil elements and the NGOs’’.100 Yet at some
point, as Blechman argues, ‘‘the world community itself is account-
able’’.101 The choice is clear. Ginifer argues that the international com-
munity ‘‘can either choose to abandon substantive attempts to reconsti-
tute war-torn societies and resort to minimalist forms of intervention . . .
or it will need to become more long-term in its approach’’.102 For people
and communities in disrupted states, only the latter option is any real
option at all.
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14

Reconstituting whose social order?
NGOs in disrupted states

Fiona Terry

The images of NATO troops establishing camps for Kosovar refugees in
Albania and Macedonia raise several questions about civil–military co-
operation in disrupted states.1 What does it mean for humanitarian prin-
ciples when a belligerent party to the conflict assumes primary responsi-
bility for refugees? Have the military, by virtue of their logistical capacity
and reaction speed, carved out a new niche for themselves in the humani-
tarian milieu? Has refugee law, which arguably bestows responsibility for
the protection of refugees on the United Nations High Commissioner for
Refugees (UNHCR), become obsolete? Is this the end of humanitarian-
ism, as some observers have suggested?2

The developments in the Balkans came in the wake of a period of un-
precedented criticism of humanitarian action in general, and of non-
governmental organisations (NGOs) in particular. The limit of humani-
tarian action as a remedy for human suffering has been dramatically
demonstrated in the Great Lakes region of Central Africa since 1994. Al-
though the stated purpose of humanitarian aid is to alleviate the humani-
tarian symptoms of crises, not to address the political causes, aid organ-
isations have been inculpated in the failure of this endeavour and, in
some cases, accused of exacerbating the problem. In response to perceived
failures – and a tarnished image – NGOs, UN agencies and government
donors have reappraised many facets of humanitarian aid operations and
the application of humanitarian principles. One of the recurring themes
that has emerged is that a uniform set of standards should be applied to
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the provision of humanitarian relief, and that coordination and coopera-
tion should be enhanced among the various actors to assuage some of the
difficulties posed by ‘‘complex emergencies’’ in the post–Cold War world.

In this chapter, I argue that increased conformity and coordination in
the response to crises, although sound in intention, are not a panacea for
the problems inherent in providing humanitarian assistance in disrupted
states. Much of the analysis that informs the current discourse of humani-
tarian assistance is premised on flawed assumptions about the role of
NGOs and the context in which they operate. Although there are several
genuine changes in the nature of conflict in the post–Cold War period
that impact upon the provision of aid, the dilemmas confronting aid today
are essentially the same as in the past. It is the international response that
is more ‘‘complex’’; proliferation in the number and type of actors in the
field has exacerbated inherent dilemmas in the provision of humanitarian
assistance. The convoluted nature of the response warrants re-analysis of
the roles and objectives of humanitarian aid, but the proposed solution of
closer collaboration among NGOs, UN agencies, governments and mili-
tary forces is likely to direct aid towards politically expedient outcomes
and away from its initial purpose. There is, in fact, a need for greater in-
dependence in the actions of NGOs from government donors and mili-
tary forces.

The chapter is divided into four sections. The first briefly discusses the
purpose of humanitarian aid organisations, and explores the paradox at
the heart of humanitarian action in war. The second section examines
some of the ways in which aid organisations reacted to the moral di-
lemmas of the Cold War period, when aid was used by donor govern-
ments and beneficiaries alike to pursue political agendas. Having shown
that the moral dilemmas and complexity associated with the provision of
humanitarian aid are not a 1990s phenomenon, the third section identifies
some of the additional complications that have arisen with the advent of
military forces alongside aid organisations in the response to the human
consequences of disrupted states. The fourth section offers some brief
conclusions.

NGO diversity in purpose and principles

The fact that no better term has appeared in the English or French lan-
guages to describe a ‘‘non-government organisation’’ (NGO), other than
by what it is not, says a great deal about the disparate nature of these
associations. Differentiated from business by the absence of a motive to
make and distribute profits among shareholders,3 and generally profess-
ing a single purpose as opposed to the multiple purposes of governments
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and the United Nations, NGOs are supposed to be anchored in and reflect
the concerns of civil society. NGOs are generally established to fill a per-
ceived void in government activity or responsibility; to lobby government
and inform public opinion about an issue; or to advance a combination of
these pursuits. NGOs are typically viewed as having a ‘‘voluntary’’ and
non-bureaucratic nature, and being free from the sovereignty constraints
of states, albeit within the confines of domestic national legislation.

The origins of Western humanitarian NGO activity4 are embedded in
two main traditions: religion and eighteenth-century European Enlight-
enment philosophies. The distinction between these approaches is still
evident today: some NGOs profess a charitable ‘‘duty’’ to assist the less
fortunate, whereas others base their action on the ‘‘rights’’ of individuals
to certain minimum standards by virtue of their membership of humanity.
The earliest ancestors of modern NGOs were established in the twelfth
century, when Christian organisations such as the Order of the Knights
of St John of Jerusalem (later the Order of Malta) formed to take care of
the sick and wounded on an international basis.5 The first human rights
NGO was established in 1839 to fight the slave trade. In 1847 the first
secular medical voluntary organisation was established, the American
Medical Association, but it was a few years later, in 1863, that the first
universal secular organisation, the International Committee of the Red
Cross (ICRC), was formed in Geneva. Although not an NGO, since its
mandate is conferred under international law, the ideals and principles
underpinning the work of the ICRC became the foundation for the gen-
erations of NGOs that subsequently developed in the area of inter-
national humanitarian relief.

Humanitarian NGOs profess a common objective to alleviate the suf-
fering of victims of conflict, marginalisation, discrimination or oppression
around the globe, and profess to put the concerns of humanity above
other considerations. But, beyond this objective, humanitarian NGOs
exhibit as many differences as similarities in ideology and approaches
to the provision of assistance to vulnerable populations. Beyond the
‘‘charity’’ versus ‘‘rights’’ distinction above, aid organisations also differ
in the importance they place on proximity to government institutions; on
adherence to the principles of neutrality and impartiality of humanitarian
action; and on whether pragmatism should be favoured over a principled
approach to the provision of aid. Contemporary approaches invariably
reflect the basis on which each agency was formed. Oxfam, for example,
was created in 1942 to lobby against the starvation caused by the British
government blockade of Greece, and has continued to argue for justice
in its subsequent operations. Similarly, Médecins Sans Frontières (MSF)
was created by doctors frustrated by delays in Nigerian government ap-
proval for access to starving civilians in Biafra, and has continued to put
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the right of all people to medical assistance above concerns of state sov-
ereignty. Other NGOs such as CARE were created with a more technical
than political bent, providing CARE packages to Europe in the wake of
the Second World War, and have continued to focus on the technical as-
pects of the provision of aid.

NGO attitudes concerning relationships with government represent
one of the areas in which they differ most. European NGOs generally
guard greater independence than those of the United States. It is inter-
esting to note that, whereas many important figures from NGOs in
France have become senior figures in the French government,6 in the
United States, and to a lesser extent in Australia, personnel have also
moved the other way. Julia Taft, for example, was the director of the
Office of US Foreign Disaster Assistance in the US Agency for Interna-
tional Development before becoming the head of InterAction, the NGO
coalition body in the United States in 1993. In 1997 she was reappointed
to the US government, as Assistant Secretary of State for Population,
Refugees and Migration Affairs. Similarly, Andrew Natsios became the
vice-president of World Vision after serving in a senior position in the
US government, and the former prime minister of Australia, Malcolm
Fraser, was chair of CARE Australia from 1987 to 2001. His 1999 mis-
sion to the Federal Republic of Yugoslavia as the special envoy of the
Australian government raises interesting questions about the distinction
between NGOs and governments, as does the level of funding that some
NGOs receive from government coffers. If an NGO receives 90 per cent,
or even more than 50 per cent, of its funding from government sources,
can it be legitimately called ‘‘non-governmental’’? Most NGOs do not
consider this to be of concern, rejecting the idea that government funding
necessarily ties humanitarian action to the foreign policy interests of
governments. After all, the US intervention in Somalia is widely cited as
an example of US government altruism in the face of massive human
suffering.7 Furthermore, many NGOs claim that, by lobbying for and
spending government funding in humanitarian crises, NGOs are ensuring
that governments uphold commitments to the broader international
community and reflect the concerns of their tax-paying constituents.

The diversity of NGO opinions and approaches is a reflection of the
variety of concerns expressed by the civil society in which NGOs are
anchored. But the diversity is also a reflection of the inherent paradox at
the core of humanitarian action, and how individual aid organisations try
to reconcile competing moral principles. The fundamental aim of human-
itarian action is to save lives and alleviate suffering, but, from its incep-
tion, this humanitarian act has had the potential to prolong conflict and
hence the suffering of its victims. A common question unites humanitar-
ian, political and military actors: is it better to have a brief, decisive war
that ignores humanitarian principles, or a conflict prolonged by the re-
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spect of humanitarian demands? The noble idea of providing protection
and assistance to wounded soldiers on the battlefield was at the heart of
the birth of modern humanitarian activity, proposed by the founder of
the Red Cross, Jean-Henri Dunant, after he witnessed the carnage of the
Battle of Solferino in 1859. But, in the subsequent intergovernmental
agreement to implement Dunant’s dream, no provision was made to
prevent the return of the wounded to combat. This paradox was illus-
trated vividly in Afghanistan every time a mujahid wearing a prosthesis
appeared at a health post with a fresh war wound. The potential role of
aid in war is also recognised in the Geneva Conventions of 1949. Article
23 of the Fourth Convention permits a belligerent party to refuse passage
of humanitarian aid if there are reasons for fearing that the consignment
may be diverted, that control may not be effective, or that a definite ad-
vantage may accrue to the military efforts or economy of the enemy.

This central dilemma of humanitarian action has become prominent in
the past few years as the end of the Cold War thrust humanitarian issues
to centre stage. The early optimism of a new world order with a human-
itarian cornerstone was tempered by the US and UN failure in Somalia,
but humanitarian issues remained on the agenda as the ‘‘lowest common
denominator’’8 in deliberations by the United Nations and member states
about the best way to respond to the increasing incidence of state dis-
ruption. This expanded role was accompanied by deeper scrutiny of hu-
manitarian endeavours, as aid failed to achieve the ambition it was set
and was even accused of being part of the problem. Influential observers
began asserting that ‘‘a new reality has emerged which recognised that
humanitarian action does not occur in a political vacuum’’9 in the post–
Cold War environment, emphasising ‘‘how much more complex humani-
tarian work was now than it had been in the past’’.10 An even more re-
cent assertion is that this has led to ‘‘a collective identity crisis among aid
workers in war zones as well as among those that analyse such efforts’’.11
This ‘‘identity crisis’’, however, has been ongoing for the past 30 years as
aid organisations have struggled simultaneously to reflect the volition of
their members; to adhere to the mandate of their organisation, whether
self-imposed in the case of NGOs or conferred under law for the ICRC;
to alleviate the suffering of victims, however defined; and to negotiate a
path between conflicting priorities and principles in the highly political
and complex environment of the Cold War period.

The permanence of moral dilemmas in humanitarian action

Far from working within the ‘‘crisp and simple concepts of the Cold War
era’’,12 humanitarian aid organisations were confronted with profound
dilemmas during the 1960s, 1970s and 1980s as images of human suffering
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and the provision of aid were used by donors and recipients alike to
pursue political objectives. In the late 1960s, many NGOs came to the aid
of Biafrans starved by the Nigerian blockade of the secessionist territory,
only to find that their actions increased the intransigence of the seces-
sionist leadership for whom famine was an important propaganda tool
with which to gain international legitimacy. The Biafran leader, Colonel
Ojukwu, chose to print new legal tender and stamps at the height of the
famine which claimed the lives of 1 million people, and only when he fled
the country did the fighting stop. In Ethiopia in 1985, famine and the aid
that it attracted were also used as weapons of war, this time to facilitate
the deportation to the south of the country of northerners accused of
sympathising with rebel forces, provoking the death of up to 100,000 of
them.13 Aid was used as a lure; the Mengistu regime restricted the entry
of children to many feeding centres until their parents agreed to be
resettled.

In refugee camps throughout the Third World, guerilla movements re-
ceived protection, sustenance and a dependent population from which to
draw legitimacy and new recruits. Refugee camps in Pakistan harboured
mujahidin fighting the Soviet-backed regime in Kabul; the United States
sent ‘‘humanitarian aid’’ to Honduras to assist the Contras in their war
against the Sandinista regime in Nicaragua; and the United States domi-
nated the financial contributions to the Cambodian refugee camps in
Thailand, preferring to support the revival of the Khmer Rouge than to
allow the Vietnamese government to remain unopposed in its support of
Phnom Penh.

Retaining the neutrality, impartiality and independence of humani-
tarian action in the highly political context was difficult, and the approach
adopted by the aid organisations was far from uniform. The International
Committee of the Red Cross applied strict neutrality to its operations,
which facilitated access to the heart of conflicts in some instances, and
restricted access altogether in others if consent from both sides was not
forthcoming. In the Cambodian crisis, for example, the ICRC’s insistence
on a presence on both sides of the conflict successfully overcame the
prohibition placed on other agencies, whereas strict adherence to the
same principles in Afghanistan curtailed its access to war victims. In some
circumstances, organisations such as MSF and Oxfam prioritised princi-
ples of proportionality over concerns of neutrality, judging that the needs
on one side were greater than on the other, or that the nature of a regime
precluded the possibility of aid effectively reaching the people. Thus
Oxfam’s abhorrence of the Khmer Rouge and concerns of justice for the
Cambodian people directed its decision to work inside Cambodia and not
with the refugees along the Thai–Cambodian border. MSF similarly
chose not to work with the Khmer Rouge, but considered that the nature
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of the Vietnamese-backed regime in Phnom Penh obviated the possibility
of aiding civilians inside Cambodia, so limited its assistance to the non-
Khmer Rouge refugee camps. In the Afghan conflict, MSF worked inside
Afghanistan with the mujahidin, judging that the indiscriminate and dis-
proportionate force employed by Soviet troops warranted aiding the vic-
tims of these atrocities, regardless of the violation of state sovereignty
and of strict neutrality. In Honduras, by contrast, MSF made a concerted
effort to assist refugees fleeing the right-wing government of El Salvador
and the left-wing government of Nicaragua, recognising that there were
victims of atrocities on both sides.

Some NGOs operating at this time expressed overtly political agendas
according to ideological belief. In Honduras, for example, a spate of
American NGOs, including the United States Council for World Free-
dom, Friends of the Americas and the Nicaraguan Freedom Fund, as-
sisted the Contras in the Nicaraguan refugee camp, while, at the other
end of the country, left-wing European organisations worked in the
camps containing Salvadoran refugees who had fled the right-wing dicta-
torship in San Salvador. Other NGOs chose to ignore the political con-
text surrounding the aid operation, instead focusing on the technical
provision of assistance. After the Biafran famine, NGOs began to pro-
fessionalise their delivery capacities, developing pre-packaged kits, con-
tingency stocks and standardised guidelines to facilitate rapid responses
to political and natural disasters. However, ignoring the dilemmas did not
make them disappear; in the highly political contexts the choice was
rarely ‘‘between a political position and a neutral position but between
two political positions: one active and the other by default’’.14 Whether
they openly acknowledged it or not, humanitarian aid was often an ex-
tension of the foreign policy of the donor governments or used by host
governments for political ends.

Obtaining access to vulnerable populations during this period involved
protracted negotiations with governments, rebel authorities and local
leaders. An ‘‘ideal’’ environment in which to work was one characterised
by respect for humanitarian principles and their practical application in
operational standards (otherwise known as humanitarian space). Such
standards include the freedom to assess the needs of the population in-
dependently; to retain unhindered access to the population; to conduct,
monitor and evaluate the distribution of aid commodities; and to obtain
security guarantees for expatriate and local personnel and for property.
Obtaining all these guarantees was rare in conflict zones, and thus aid
organisations were required to prioritise the importance of each and fix a
bottom line of acceptable compromise. In the early 1980s in Cambodia,
Oxfam staff considered that opposing the international isolation of Cam-
bodia was more important than monitoring and evaluating the impact of

RECONSTITUTING WHOSE SOCIAL ORDER? 285



their aid, and Oxfam accepted the conditionality imposed by Phnom
Penh.15 MSF’s bottom line, by contrast, was ensuring that aid reached
the intended beneficiaries and, since this could not be verified, MSF, as
noted earlier, chose not to intervene. Compromises were constantly
made when weighing up the need for, and effectiveness of, humanitarian
aid against the potential harm that the aid might do. Some negative con-
sequences may be ‘‘acceptable’’ if the overall objective of saving lives
that would otherwise have been lost can be achieved. MSF draws the line
when aid is turned against the very people it is trying to assist. MSF de-
nounced such practices in Ethiopia in 1985 and in the Rwandan refugee
camps in Zaire and Tanzania in 1994. Other agencies decided otherwise.

The preceding discussion illustrates that the divergence of opinions
and approaches of humanitarian actors to the dilemmas posed by con-
temporary crises is not new. The collective amnesia of past difficulties
reinforces the prevailing discourse of ‘‘complex emergencies’’, which
tends to depict contemporary crises as more dramatic. Claims, for exam-
ple, that the scale of the Rwandan refugee flow had not been seen ‘‘since
biblical times’’ ignored precedents such as the exodus of up to 100,000
refugees per day from Pakistan to India in one eight-week period in 1971,
eventually creating a refugee population of 9–10 million.16 The 1990s
environment was also supposedly characterised by a disregard for inter-
national humanitarian law by combatants and the direct targeting of re-
lief personnel: ‘‘shooting at the Red Cross used to be unthinkable.’’17
Disregarding the deliberate targeting and destruction of ICRC ambu-
lance units by Italian planes in Ethiopia in 1935–1936,18 it is true that aid
workers were increasingly targeted in the mid-1990s compared with the
past. But there are more lucid explanations for this, elaborated below,
than increased barbarism.19 Moreover, international humanitarian law
was not uppermost in the minds of combatants during the wars in Viet-
nam or Central America. Perhaps because they were ‘‘freedom fighters’’
and not ‘‘barbarians’’ it was different. Or perhaps because aid workers
were not present beside CNN to witness the atrocities, they did not
occur. Civilians were the primary casualty of war long before the 1990s:
guerilla strategies, if they were to be successful, necessarily implicated
the civilian population. An effective way to catch the fish was to drain the
sea.

Contrary to this dominant trend of identifying causal factors to explain
increased complexity, it is predominantly the reaction that is complicated
as competing agendas of the different actors come into contact. The most
profound change in humanitarian action in the 1990s was the prolifera-
tion of actors from NGOs, the United Nations, donor governments and
the military reacting to the humanitarian consequences of conflict, geno-
cide or state disruption. Few NGOs ventured into the heart of conflicts
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prior to the advent of ‘‘negotiated access’’ in Sudan in 1989, but the ‘‘new
world order’’ opened the door to the vast new array of ‘‘humanitarians’’.
The injection of aid into the heart of disintegrating states in which au-
thority and the state’s monopoly of violence are contested gives aid
greater prominence as a potential source of exploitation. The end of
superpower patronage of militant factions contributed to their fragmen-
tation, and has led to increased competition among them for control of
resources. Some of the fiercest battles are no longer over the spoils of
government but around gold and diamond mines in Sierre Leone, Liberia
and the Democratic Republic of the Congo (formerly Zaire). Aid is also
a target of this wave of criminalisation of legal and illegal economic
commodities, both directly and indirectly.20 The diversion of aid supplies
has contributed to the revenue of numerous armed movements, most re-
cently in south Sudan, and the indirect exploitation of aid through taxa-
tion and protection rackets was particularly prominent in Somalia and
Liberia.

The fragmentation of structures of authority has also left aid organ-
isations with few reliable interlocutors in the field to ensure their safety.
Acceptable conditions and security guarantees may be successfully nego-
tiated with faction leaders, traditional elders and local government rep-
resentatives, but their control may not extend to all armed elements.
These changes legitimately cause new concerns for aid agencies in the
field. But pursuing the discourse associated with ‘‘complex emergencies’’
confuses the specificities of war, famine, epidemics, drought, population
displacement, massacres and genocide, and renders irrelevant the prece-
dents from the ‘‘simple’’ past. One observer has remarked that the vogue
for labelling crises ‘‘complex emergencies’’ is a means with which to
conceal ‘‘that one does not know what is going on’’.21 But, more insidious
than this, the term actually distorts understanding, making no distinction
between the causes of suffering, instead defining the crisis in terms of the
required ‘‘multifaceted response’’. How often has the Rwandan crisis
been described as a ‘‘complex emergency’’? The causes of crises are po-
litical; some consequences may be humanitarian. But labelling them
‘‘complex emergencies’’ and ‘‘humanitarian crises’’ disconnects the con-
sequences from the causes and permits the international response to be
assigned to the humanitarian domain.

The dilemmas confronting humanitarian agencies from the unintended
consequences of aid gained prominence in the 1990s because they are
now genuinely unintended. The same ‘‘side-effects’’ that sustained the
‘‘good’’ anti-Vietnamese factions in the refugee camps in Thailand, or
the anti-Soviet fighters in the Afghan refugee camps, also supported the
genocidal former Rwandan regime in the refugee camps in Zaire in the
1990s. No longer in the name of a ‘‘just’’ cause, the inherent paradoxes
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of aid have attracted unprecedented criticism and have been accused of
being part of the problem. Government donors, particularly the United
States, have capitalised on this as a reason to review the rationale for aid,
suggesting that in future it should be tied more closely to foreign policy
interests. Senior officials from the US Agency for International Devel-
opment wrote in the International Herald Tribune:

It now seems clear that in those camps more than a million people were con-
trolled against their will by the perpetrators of genocide in Rwanda . . . Shocking
but true, the provision of humanitarian assistance by the United States, the Euro-
pean Union and others helped those who committed genocide to control these
people for more than two years . . . The future course seems clear: Humanitarian
aid must be linked more closely to our foreign policy.22

Feigning prior ignorance of the militarised nature of the Rwandan
refugee camps and blaming aid for the problem were shameless attempts
to shed responsibility for the failure of political leaders to address the
causes of the problem. Fears of ‘‘another Somalia’’ paralysed the politi-
cal and military machinery of the United Nations and member states in
January 1994, when allegations of plans to ‘‘exterminate the Tutsi’’ were
first transmitted to New York by General Dallaire, the Commander of
the UN peacekeeping force in Rwanda (UNAMIR).23 According to
Dallaire, only 5,000 troops with an appropriate mandate would have
been sufficient to stop the genocide once it began in April,24 but the bulk
of the UN force was withdrawn. Having made a concerted effort to avoid
American engagement to stop the genocide, even ordering US officials to
avoid the use of the word ‘‘genocide’’ because of the moral obligations it
invokes, the United States was at the helm of the military engagement to
fight the war against cholera in the refugee camps in Goma. Following
boasting that ‘‘the US Government response so far has been massive,
aggressive, and immediate as possible’’,25 the cholera vibrio was defeated
while the Rwandan leaders and army who orchestrated the genocide and
the population exodus to Zaire regrouped and settled in the refugee
camps, in full view of the US, Israeli, French, Japanese, Canadian and
Dutch military contingents. Bestowed with a humanitarian mandate, the
military forces could participate in the dramatic rescue without risking
protracted and potentially dangerous engagement in the political arena,
which might have generated adverse domestic repercussions.

Humanitarian action has thus been transformed from a tool with which
governments pursue foreign policy objectives to a tool with which to
avoid foreign policy engagement. Furthermore, it has now also become a
convenient scapegoat for failures in resolving crises that are misleadingly
labelled ‘‘humanitarian’’. The situations that create a need for humani-

288 FIONA TERRY



tarian assistance, the context in which this aid is provided and the reso-
lution of the causes of human distress are all determined in the political
sphere. Unless the political parameters of crises are addressed, humani-
tarian action is doomed to failure. The purpose of humanitarian action is
to put the concerns of humanity first, and aid organisations prioritise the
humanitarian imperative to alleviate suffering, particularly in the critical
phase of a relief operation. International military contingents and hu-
manitarian organisations suffer from the same fate if either are deployed
in isolation of an overall diplomatic strategy to address the causes of the
conflict.

Military–NGO cooperation in disrupted states

The end of the Cold War, it was hoped, would usher in a new era of
stability and justice. No longer would Western leaders need to support
authoritarian regimes as bulwarks against the spread of communism, and
humanitarian aid could be deployed in accordance with its original pur-
pose. Appeals to the inviolability of state sovereignty were no longer
going to protect brutal regimes from external scrutiny, and military forces
were to be deployed in support of humanitarian ideals. The first test
of the ‘‘new humanitarian world order’’ came with Operation Provide
Comfort in 1991 in defence of Iraqi Kurds who were oppressed by the
forces of Saddam Hussein. Bernard Kouchner, the staunchest humani-
tarian advocate of the droit d’ingérence (the right to intervene), cele-
brated this ‘‘extraordinary development in our century of horrors and
massacres[:] for the first time the international community prevented a
genocide, for the first time it permitted a population which was expelled
to return to their villages and their land’’.26 Other successes followed in
which the roles of the military complemented those of the aid agencies.
From August 1992 to February 1993, for example, the US military con-
ducted Operation Provide Relief, an airlift that delivered food from
Mombasa to aid organisations on the ground in Somalia.

Aid organisations have also publicly called for military intervention
when confronted with massive human rights abuses, most vocally in
Rwanda during the 1994 genocide. But the absence of any response in
Rwanda reversed the last vestiges of aid organisations’ optimism about
the new humanitarian world order, already tarnished by setbacks in
Somalia and Bosnia. Rather than alleviating the dilemmas confronting
humanitarian aid organisations through creating a humanitarian space in
which aid organisations could operate, the military have been increas-
ingly deployed in duplicitous circumstances with ambiguous and restric-
tive mandates. Furthermore, the appearance of the military in the disas-
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ter zone has added another, invariably louder, voice to the array of actors
responding to the crisis. Having a different fundamental purpose from
that of the humanitarian organisations, inevitable clashes and misunder-
standings have ensued. Two major sources of frustration have been the
preference of UN Security Council members for limiting the mandates of
military forces to a ‘‘humanitarian’’ role, and the dominance of the mili-
tary ‘‘end-state’’ that accompanies military deployment. Naturally,
military forces need a goal and direction, but the high financial and po-
litical investment by politicians in such ventures often leads to a politi-
cally expedient outcome, to the detriment of longer-term solutions.

A first problem is that of mandates. As highlighted in the example
from Goma above, limiting military engagement to humanitarian tasks
imbues it with the same shortcomings as humanitarian aid: the efforts are
addressing only the symptoms, not the causes of the problem. The cholera
epidemic in Goma was arrested, but the more profound problem of the
presence of the former Rwandan government and army in the refugee
camps, which only a military or police presence could have averted, was
ignored, resulting in the prolongation of the Rwandan conflict to the
present day. The failure of the UN member states to contribute military
or police personnel to the refugee camps left humanitarian aid organ-
isations with a terrible dilemma. Should they prioritise the humanitarian
imperative to provide aid to the camps, thereby strengthening the power
of the former Rwandan regime residing therein, or prioritise the con-
sequences of the aid and withdraw from the camps, thereby abandoning
the bona fide refugees to their fate? Unlike other contexts in which re-
maining neutral in the conflict is an important precondition for the legit-
imacy of peacekeeping forces, international law condemning genocide
and providing for the exclusively civilian nature of refugee camps caused
no such constraints. There was no clearer case for intervention than during
the Rwandan genocide and in the refugee camps: the United Nations and
member states cannot be neutral when confronted with preventing and
punishing genocide.

More muscular mandates were given to the military forces in Somalia
and Bosnia than to those in Goma, with the military tasked with provid-
ing protection, not just material assistance. But the object of protection
was humanitarian convoys and personnel, not the local people. The pro-
vision of humanitarian aid is a means to an end, the end being the pres-
ervation of life and dignity. Although insecurity can prevent aid reaching
vulnerable populations, the deployment of military forces to protect the
means in isolation of the ends is a dangerous travesty. A full belly does
not provide civilians with protection. What is the point of protecting the
aid supplies when the civilians the aid is intended to assist are in greater
danger of losing their lives to violence? The most appalling consequence
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of the limited mandate is the false sense of security it provides to civilian
populations. In Kigali, Kibeho and Srebrenica, troops have stood help-
lessly by and witnessed the slaughter of civilians because their mandate
did not extend to such a role. And, to compound the tragedy, the lesson
learned by the UN system is not that the abandonment was, in the words
of General Dallaire, ‘‘inexcusable by any human criteria’’,27 but that ef-
forts should be made in future to reduce the expectations:

Many Rwandese believed that the United Nations was there to stop the genocide
and were bitterly disappointed when this was not the case . . . UNAMIR should
have done more to inform the public about its limited role and mandate early on,
particularly for the protection of civilians at risk, so as not to give the people a
false sense of security. This might have also averted disasters such as the Kibeho
massacre, where internally displaced people in the Kibeho camp believed that
UNAMIR soldiers would protect them from the RPA [Rwandan Patriotic
Army].28

This enormous travesty begs the question of the purpose of military
intervention. In whose interests are the armed forces intervening?

A second problem relates to end-states and political expediency. The
fanfare that accompanies military forays to address the humanitarian
consequences of state disruption contributes greatly to the mobilisation
of funds for the entire programme. One only needs to glance at the tins of
chicken pâté, foil-wrapped cheeses and fresh fruit and milk provided to
the Kosovar refugees to realise that budget allocations are greater there
than in forgotten tragedies away from the media spotlight. But just as
politicians can gain domestic kudos from the public show of compassion –
as George Bush did through sending troops to Somalia in his final days in
office – so they can rapidly lose support when casualties appear, as
changes in American attitudes to Somalia and in Belgian attitudes to
Rwanda attest.

One of the most important lessons to come from the mistakes of
Somalia is that strict objectives must be set in advance of the military
deployment and an ‘‘end-state’’ identified that, when reached, signals the
successful completion of the mission. Even as American troops landed in
Somalia, no agreement had been reached between the United Nations
and the US administration regarding crucial details of the mission such
as the disarmament of factions. Unclear objectives led to a swing from
under-engagement to over-engagement29 as the operation faced increas-
ing opposition from the factions and the Somali people. Subsequent peace
operations have been more firmly aligned to specific objectives, such as
the facilitation of free and fair elections in Cambodia.

The establishment of an end-state is not, in itself, problematic because

RECONSTITUTING WHOSE SOCIAL ORDER? 291



all external interveners need to identify the point at which their assistance
is no longer required. However, the huge investment of money and po-
litical reputation inherent in multifaceted responses tends to sway donors
and politicians towards the most politically expedient result, often to the
detriment of longer-term solutions, particularly when the agenda of the
interveners is not shared by the people in whose name they intervened.
One of the first effects of the US intervention in Somalia, for example,
was the recognition of General Aideed and Ali Mahdi as the legitimate
representatives of the Somali people with whom to negotiate. With this
one move, the US Special Envoy, Robert Oakley, undid months of
thoughtful negotiation by the former representative of the UN Secretary-
General, Mohamed Sahnoun, who had gained the respect and trust of
the traditional elders and grassroots associations, which he was promot-
ing as alternative sources of power to that of the warlords. Relations
with Aideed fell apart, and the United Nations Operation in Somalia
(UNOSOM) tried to re-establish links with the traditional leadership in
order to forge a civilian government. But, again, political expediency
undermined efforts to reconstitute political and social order, as the
UNOSOM political leadership imposed Western notions of democracy
and rigid timetables on the Somali elders. The push for an outcome ne-
glected the importance of the process and doomed the expensive efforts
to failure.

The push towards the end-state invariably prioritises the achievement
of short-term stability over issues of reconciliation and justice, to the
obvious detriment of longer-term issues of governance and legitimacy.
Experiences from Rwanda are particularly pertinent. The solution to
the Rwandan crisis was associated with the return of the refugees and the
stability of the governing regime; thus, when a report suggested that the
RPA had killed up to 40,000 civilians on its march to Kigali, Boutros-
Ghali, at the request of the US government, suppressed the report,
claiming that ‘‘it does not exist’’.30 Naturally the United Nations was re-
luctant to criticise human rights abuses against the new government when
it had done nothing to prevent genocide and was protecting the perpe-
trators of the genocide in UN-sponsored refugee camps. But the lack of
condemnation of these initial killings and subsequent ones, such as oc-
curred at the Kibeho camp for the displaced in April 1995, condoned
such acts and assisted in the rise of Tutsi hardliners to power at the ex-
pense of the moderate members of government.31 This, in turn, reduced
the possibilities for refugee repatriation. Although most observers em-
phasise the influence of the génocidaires in the camps in preventing the
return of the refugees, the insecurity inside Rwanda was also to blame
for the stalemate in the refugee crisis. As the Special Envoy of the
UNHCR, Carol Faubert, said in an interview with Le Monde in July
1995: ‘‘The violence has disappeared in the camps, but it could recur. For
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the moment, three months after the Kibeho massacre, the camp extrem-
ists have no need to discourage the refugees from returning.’’32

The Kibeho massacre highlights another dimension of the clash be-
tween humanitarian objectives and political objectives which comes to
the fore in the push for an end-state. Members of UNAMIR and the
Independent International Commission of Inquiry33 into the massacre
have apportioned some of the blame to the NGOs operating in Kibeho
for not having cooperated more fully with attempts to close the camp and
return the people to their communes of origin. The Rwandan govern-
ment had legitimate reasons for wanting to close the camps, arising in
particular from strong suspicions that the camps sheltered génocidaires
who were responsible for continuing instability in the south. But the inno-
cent inhabitants of the camp also had legitimate fears of returning to
their homes, based on widespread incidents of violence and insecurity
throughout the country, the growing number of arrests of genocide sus-
pects, many of whom even the government admitted were innocent,34
and the illegal occupation of houses by returnees from the Tutsi dia-
spora, complaints against whom could result in false accusations of guilt
and hence imprisonment. Moreover, even the report of the Com-
mission of Inquiry noted that in March 1995 only 60 per cent of the
37,000 internally displaced persons who had returned to their home
communes had stayed there.35 When the internally displaced persons
resisted the camp closure, between 300 persons (according to the Rwan-
dan government) and 4,000 persons (UN and MSF estimates)36 were
killed.

Apportioning some blame to the NGOs for the slaughter illustrates the
depth of misunderstanding of the purpose of humanitarian aid organ-
isations and the priority they attach to the concerns of humanity. Forcibly
to repatriate refugees to their country of origin when they have well-
founded fears of persecution on recognised grounds is a violation of ref-
ugee law. Refugee asylum is premised on the principle that, if the state
cannot uphold its responsibility to provide protection to its nationals,
then a country of asylum, with the assistance of the UNHCR if re-
quested, will provide such protection. The same law does not extend to
people who have not crossed an international border, but the principle
is the same. For a humanitarian aid organisation to have assisted in the
return of people against their will and in fear of their lives would have
been contrary to its commitment to put the concerns of this population
before other considerations. The NGOs may have agreed to participate
in the closure of the camps during the planning stages of the opera-
tion but, when it became clear that the camp inhabitants did not
want to return home, the NGOs were right to object to their forced re-
moval. To accuse NGOs of responsibility for the killing through their
non-cooperation is absurd. The men who ordered and carried out the
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killings are to blame for the massacre. The refusal to participate in such a
process is a legitimate ethical choice. As Rony Brauman has articulated
in reference to other situations, ‘‘deciding to act means knowing, at least
approximately, why action is preferable to abstention’’.37 Had inter-
national personnel been aware that the Rwandan Patriotic Army would
open fire on the displaced population if they did not leave the camps,
then they would have been obliged to pressure the Rwandan government
to prevent human rights abuses, rather than participate in the violation of
one set of rights to achieve another. The donors’ preoccupation with
stability at all costs undermined crucial considerations of justice and
helped set the stage for the Rwandan army and Zairean rebel attacks
on the Rwandan refugee camps in Zaire in late 1996, which resulted in
further massive loss of human life.

Thus some of the constraints on effective military–NGO cooperation
in disrupted states derive from the limited mandate bestowed on military
forces, which, although useful logistically, does little to address the crux
of the crisis. Further complications arise when a rigid end-state is im-
posed, with which all aid agency activities are expected to conform. Aid
organisations that express concerns at the attachment of humanitarian
aid to the political goals of the peace process are branded uncooperative
and obstinate. But the use of aid as a tool of peace violates the humani-
tarian principle of impartiality, which maintains that aid be given ac-
cording to need as the only criterion. Similarly, accepting armed escort
and permitting the military to negotiate on behalf of aid organisations
jeopardise the future of aid activities if the peace operation turns sour.
The intervention of the military in a disrupted state is bound to generate
some winners and some losers: neutrality is only as valid as the local
perception. Thus aid organisations are often better off establishing their
own relationships with local authorities and building relationships of trust
independent of the political and military structures. The dilemmas that
frequently confront humanitarian aid organisations have no obviously
right and wrong response, and aid organisations must weigh up the pros
and cons of their action irrespective of the ‘‘quick fix’’ priorities asso-
ciated with military intervention.

Conclusion

This chapter has attempted to shed some light on the diversity of ways in
which NGOs have responded over the past 30 years to the difficulties and
ethical dilemmas inherent in the provision of humanitarian assistance.
The prevailing discourse of the 1990s emphasised changes in the global
environment, but the dichotomy between the Cold War period and the
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post–Cold War period is overstated. Labels such as ‘‘complex emer-
gency’’ blur rather than illuminate the causes of crises and the most ap-
propriate response, and they undervalue genuine changes in the nature
of conflict that impact upon the provision of aid, such as the fragmenta-
tion of combatant groups and the criminalisation of economic activity.
The proliferation of actors and the insertion of aid into the heart of con-
flicts have increased the stakes of humanitarian aid in disrupted states,
but the fundamental ethical dilemmas and the choices they impose re-
main the same. Were aid organisations right to provide food aid inside
Bosnia, thereby encouraging people to stay and risk violence at the
hands of the Bosnian Serbs, or was it better to transport them to safety,
thereby contributing to the policy of ethnic expulsion? Were organi-
sations right to protest against the Taliban’s prohibition on the employ-
ment of women and withdraw their assistance from the country, or would
it have been better to ignore this issue in favour of continued assistance
to the Afghan population, thereby risking condoning the policy through
acquiescence? Should NGOs have agreed to Charles Taylor’s demands
for 15 per cent of all aid entering his territory in 1995 in order to access
the severely malnourished Liberian inhabitants, or should concerns about
fuelling the war economy have taken precedence?

The prominence of humanitarian issues in the 1990s was due to the
appeal of humanitarian aid as a highly visible yet low-risk remedy to
human suffering. It serves to mollify the intense, but short-lived, concern
of the general public at images of suffering conveyed to their lounge
rooms by CNN, without necessitating a potentially protracted en-
gagement in the affairs of a distant land. In recent years, however, it has
become increasingly apparent that aid is not a solution to political crises
and may exacerbate the problem when deployed in isolation from diplo-
matic and political engagement. However, instead of committing to a
more robust political policy, statements such as that of Atwood and
Rogers suggest that governments prefer to divert humanitarian aid away
from its primary objective of alleviating suffering, to fulfil instead a simi-
lar role to that of the Cold War as a tool of foreign policy. But, lacking
the strong direction of the Cold War, foreign policy is today promoting
minimalist goals of ‘‘stability’’ and low-cost, quick-fix solutions, rather
than engagement in more profound issues of justice and human rights.

Cooperation and coordination became the panacea for difficulties in
responding to ‘‘complex emergencies’’ in the 1990s, and the activities of
all aid organisations are expected to conform to the prevailing perspec-
tive, particularly when the high-cost military are deployed. Aid organ-
isations, the United Nations and government donors have increasingly
engaged in discussions about regulating the activities of NGOs. Many
donors have made adherence to the codes of conduct and minimum
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standards in the provision of relief38 – established by NGOs to improve
accountability to donors and beneficiaries – a condition for funding, thus
turning them from general guidelines to tools of regulation. These stan-
dards, however, do not reflect the ethical dimensions of the provision of
assistance and, by enforcing conformity in operations, potentially deny
the possibility of differing priorities. The technical standards were met in
the Rwandan refugee camps, for example, but that did not protect the
refugees from attack in late 1996. MSF withdrew from the refugee camps,
prioritising considerations of the consequences of the camps over the
‘‘humanitarian imperative’’ to remain, but this legitimate choice went
against the prevailing view and the desire of the major donors. Organi-
sations that espouse different views, based on past experience or differ-
ing priorities, are viewed as adversarial in the current climate of con-
sensus. Will NGOs that engage in advocacy or decisions that conflict with
the dominant view be excluded from certain fields of activity in the
future?

Coordination among the various actors in the field is obviously vital to
ensure that the needs of vulnerable populations are covered and that
duplication of activities is avoided, and to minimise the extent to which
the actions of some agencies compromise the actions of others, particu-
larly when negotiating for access and security guarantees. Coordinating
NGOs may be like herding cats, but this is preferable to having controls
imposed over NGO activity. Who should set the rules and under whose
authority should they be enforced? The largest donors are the United
States and the European Union, but are their agendas and plans for
the reconstitution of social order the same ones desired by the citizens
on the ground? The divergence of views among humanitarian actors re-
flects the lack of clear solutions to ethical dilemmas, and active debate is
crucial to a deeper understanding of the issues and choices. The increas-
ing influence of government donors in humanitarian crises, facilitated
largely by the acquiescence of quasi-NGOs, risks eroding humanitarian
principles in favour of politically expedient objectives, to the detriment
of populations in need of unconditional assistance.
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Comprehensive security
partnerships for refugees

Sadako Ogata

Wars and refugees have never been so inextricably linked as in recent
years. As the United Nations High Commissioner for Refugees (UNHCR)
until the end of December 2000, I have reached the conclusion that an
agency such as the UNHCR will remain relevant not only as an essential
player in the international community’s response to humanitarian crises,
but also as an advocate for early and effective conflict prevention and
resolution. Conflicts produce massive human displacement of refugees,
internally displaced persons and war-affected civilians.

First of all, we should understand the nature of contemporary wars,
which are primarily internal and intercommunal. We should take note of
their intensity and objectives, especially the brutal expulsion of entire
communities from specific areas. Conflicts today are inevitably the main
cause of mass exodus but, in turn, internal conflicts and refugee flows
threaten peace and security across borders in many areas.

Over the years, I have observed the interface between the political and
humanitarian spheres grow and evolve. I have not ceased calling for po-
litical support for humanitarian crises. I have repeated, countless times,
that humanitarian action can only address – but cannot resolve – political
problems. I have given much thought to the relationship of humanitarian
and political bodies. Bridging the gap between the pressing, often dra-
matic, interests of the most vulnerable and deprived people in the world
and the legitimate concerns of states was the crucial theme of my decade
at UNHCR.
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I would like to elaborate and concentrate on two main areas: peace
operations and peacebuilding.

Peace operations in a changing security environment

As has been said many times, the nature of war has changed. But the
concept of peace operations may still be based on the assumption that
wars are fought across clear-cut front-lines. And, in spite of discussions
on wider approaches, peace operations continue to be country based, and
reflect neither the internal nor the regional nature of many of today’s
wars. At UNHCR we asked ourselves such questions as an agency dealing
– precisely – with forced population movements across blurred conflict
lines and across borders.

UNHCR deploys its own staff – unarmed humanitarian workers – to
dangerous and isolated duty stations; they are increasingly targeted and –
as in the terrible September incidents of Atambua and Macenta –
attacked and brutally killed; the gap in time between the beginning of
humanitarian activities and that of peace operations continues to widen;
last, but certainly not least, in many places, such as West Timor, Guinea
and Liberia, forced population movements have become the cause and
conduit of grave insecurity and instability, and little is done to address
the problem – as if we had learned nothing from the lessons of the former
Eastern Zaire.

In most parts of the world where UNHCR and its humanitarian part-
ners are called upon to operate, mechanisms to address security problems
are slow moving, unwieldy and not adapted to the new type of conflicts.
In many places, they simply do not exist. Among my most vivid memories
is the rescue operation that UNHCR set up in the former Zaire in 1996;
when all deployment of international forces failed, UNHCR staff had to
go and search for scattered, hungry and terrified refugees in the rainforest
of that vast country, sometimes even on foot.

I am aware of the difficulties – in political terms, in military terms and
in terms of resources. But let me insist first of all on the need to initiate
and implement peace operations much more rapidly. The issue of timing
has not yet been satisfactorily addressed by governments. UNHCR
knows that peace operations will inevitably be slower than the humani-
tarian response. In refugee emergencies, UNHCR, other UN front-line
agencies (especially the United Nations Children’s Fund and the World
Food Programme), the Red Cross movement and non-governmental or-
ganisations (NGOs) will continue to be the first ones on the ground. But
if there has to be complementarity in this endeavour, UNHCR must do
all that it can to reduce the gap between the deployment of humanitarian
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personnel and the implementation of some security support measures.
Otherwise, the cost is simply unbearable, as proven by the catastrophic
consequences of inaction in the successive Great Lakes crises, for exam-
ple; or by the recent murders in Indonesia and Guinea.

UNHCR has become used to being called to confront refugee emer-
gencies literally at a few hours’ notice. It has no choice: delays in its work
inevitably mean that lives are lost. Since 1992, it has therefore progres-
sively built systems to respond quickly to sudden, massive population
movements. These systems are based, essentially, on the concept of
stand-by resources that can be mobilised and sent to the field within 72
hours – staff, equipment, goods and money.

Since 1992, however, the environment has changed rapidly. Political
pressure for quick solutions to refugee problems has increased, and there
is a growing number of humanitarian actors, including governments
themselves. The Kosovo refugee crisis in 2000 proved that UNHCR had
to adapt its existing emergency response systems to a new and more
crowded humanitarian space, and the area on which it is focusing in par-
ticular is to upgrade its surge capacity to address refugee emergencies at
a very short notice.

But, no matter how rapidly and effectively humanitarian agencies mo-
bilise, their response will be inadequate unless the environment in which
they operate is secure. I am speaking both of staff security and, from
UNHCR’s point of view, of the security of refugees and of the commun-
ities hosting them.

There is today an increased awareness that humanitarian agencies
should not be left alone to confront difficult and dangerous situations.
The question is, how do we ensure that? I have often spoken – sometimes
in the UN Security Council – of the need to look at different options: not
only full-fledged peacekeeping, but also and especially measures intended
to support local law enforcement capacity.

I insist on the word support; this is the key concept, and it implies
working together, as opposed to straightforward intervention. I am also
referring to very specific situations – especially insecure border areas in
and around refugee sites. And I am thinking of relatively simple mea-
sures: assisting the judiciary; training the police and military; supporting
the police with logistics and communication; deploying, if necessary, liai-
son officers to work as coordinators and advisers. UNHCR has some such
programmes – and they are working reasonably well – in western Tanzania
in the area hosting refugees from Burundi, Rwanda and the Democratic
Republic of the Congo. UNHCR needs the Security Council’s support
for similar programmes in other critical spots – in Guinea, for example,
whose government has requested international cooperation in addressing
security problems in the areas bordering Liberia and Sierra Leone.
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The response of governments to the concept of a ‘‘ladder of options’’ to
improve local security in refugee-inhabited areas has been very positive,
but has remained, so far, in the realm of theory! It is urgent that UNHCR
takes steps to operationalise it and to implement concrete, predictable
measures, for example the deployment of ‘‘humanitarian security’’ staff.
UNHCR needs to know what contributions may be forthcoming – in
human, material and financial terms – and, again, how quickly they will
be available.

I have insisted so far on ‘‘intermediate’’ security measures because I
know that in most situations peacekeeping is simply an unrealistic option,
but I also believe that the transition that started with the end of the Cold
War has not yet ended, that new (or renewed) conflicts will flare up in
different regions and that the international community will have to
maintain peace after very fragile ceasefire agreements are signed. Peace-
keeping, therefore, will continue to remain necessary, but, to remain rel-
evant, it will have to adapt to the new environment and become speedier
in deployment and more effective in output.

The humanitarian community has welcomed the initiative of Secretary-
General Kofi Annan of an in-depth review of peace operations. UNHCR
has been among the most eager supporters of the Brahimi Panel report,
and is participating very actively in the discussions on its implementation.

The report is very important and courageous in its attempt to discuss
comprehensively, and in a broader context, how the United Nations can
fulfil its key function to help maintain peace and security. But, from a
more specific, operational, humanitarian perspective, the report is also
extremely relevant to UNHCR and its partners, particularly because it
sets out a few objectives that, if achieved, would provide crucial support
to humanitarian action. It stresses the need for quick decisions in re-
sponding to crises; it gives priority to quick fact-finding missions to the
field; it underlines the importance of identifying, and pursuing, early so-
lutions; and it places great emphasis on presence in the field. These are
crucial aspects, whose importance UNHCR has advocated for years.
They are also, by the way, basic elements of any humanitarian deploy-
ment. They clearly show the affinity, if I may call it that, between humani-
tarian action and peace operations, and the need to refine their relation-
ship and mutual support.

UNHCR and other humanitarian agencies have large programmes in
post-conflict areas, where peacekeeping is vital – Bosnia, Kosovo and
East Timor, just to mention a few. Without peacekeepers, these agencies
could not have worked, or continue to work, effectively in those areas.
On the other hand, it is pleasing that, in discussing the concept of pre-
liminary assessments, the role that is played (and can be played) by hu-
manitarian, field-based agencies has been recognised. It is very important
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that these agencies are seen as complementary to peace operations, and
not just as other actors who happen to work in the same areas.

Having said that, and speaking from not only a humanitarian but also a
refugee perspective, I would like to take this opportunity to go beyond
the conclusions of the Brahimi Panel report. In West Africa, for example,
there have been cross-border attacks in both Guinea and Liberia, in
areas hosting refugees and indeed because of the presence of refugees.
Beyond Sierra Leone’s borders, however, the only presence of the inter-
national community, amidst half a million refugees, is humanitarian, be-
cause the mandate of the UN Mission in Sierra Leone (UNAMSIL) is of
course limited to that country. Yet, not only are humanitarian workers
seriously at risk in border areas of Liberia and Guinea, but there is also a
very real danger that the Sierra Leone conflict will spread and that refu-
gee flows will be one of the conduits of this propagation. The conflict, in
simple words, may become regional, but the response, as I have said,
continues to be country based.

I understand of course that to expand peacekeeping beyond a coun-
try’s borders presents many political hurdles and problems of resources.
Sierra Leone is itself a good example of the difficulties encountered by a
large operation in an area of relatively low strategic interest, with uncer-
tain prospects and high risks. However, the issue of insecurity spilling
across borders from countries in conflict, and affecting areas hosting ref-
ugees in particular, should be examined and factored into strategies for
such operations.

West Africa is a case in point, but the matter is broader and particularly
serious in Africa – the Burundi, Congo and Angola conflicts, for instance,
pose similar problems. Could peacekeepers in situations of refugee flows
that might become ‘‘carriers’’ of instability be given a special, cross-border
observatory mandate – in a word, to monitor areas hosting refugees be-
yond the borders of the country in which those peacekeepers operate?
Refugee-hosting countries, of course, would have to agree, but it would be
in their interest because this ‘‘expanded’’ concept of peacekeeping could
address some of their own concerns in terms of security and stability.

Had this form of support been available in, say, West Timor, the
events of September 2000 could perhaps have been avoided. Such an ar-
rangement would also have been useful in the former Eastern Zaire in
1994–1996; and some of the subsequent violence and instability could
possibly have been prevented.

Peacebuilding needs more attention

Let me now turn to the second important area – peacebuilding. For years
UNHCR has been saying that, unless more attention is devoted to the
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consolidation of institutions and communities after conflict, peace will
not hold. UNHCR, of course, has a very special interest in this process
because of its mission to ensure that refugees return home and settle
down in safety and dignity. And it has had very difficult experiences in
countries emerging from conflict, with large numbers of people returning
and resources rapidly dwindling after emergencies have subsided – as in
Rwanda, Liberia and Bosnia, just to mention a few examples.

The focus on peacebuilding truly makes the Brahimi Panel report very
complete. Once more, however, we should shift into operational mode
and look at how we can be as comprehensive in action as we are on
paper. From the perspective of the UN refugee agency, the problem, as
I have said many times, is that it does not have the resources, or indeed
the expertise, to run development programmes; and yet development
agencies are slow to come once emergencies have ended. There is a gap
between emergency, short-term humanitarian activities and the imple-
mentation of medium- to long-term development and reconstruction
programmes. During this gap, societies can unravel again very easily and
conflicts re-start.

I have personally made efforts to coordinate a joint initiative with two
key international development partners of UNHCR – the World Bank
and the UN Development Programme (UNDP). This initiative, which
was launched in January 1999 under the auspices of the Brookings Insti-
tution, has become known as the ‘‘Brookings process’’. UNHCR aimed
in particular at filling the gap in funding and the gap in responsibilities
and operations. In some countries the agency has initiated interesting
and creative projects, for example with the World Bank in war-affected
areas of Sri Lanka. In others, such as Sierra Leone, it has made proposals
for pilot projects involving all three agencies. UNHCR is now examining
opportunities elsewhere – Burundi would be a possibility if a peace
agreement is eventually implemented. For its part, UNHCR has made
great efforts. But the response by governments and organisations has
been very timid, and raising funds for post-conflict activities is still a very
difficult and uncertain exercise. I remain disappointed by the limited re-
sponse to UNHCR’s work in this area.

For UNHCR, peacebuilding is not an abstract concept. It sees the
concrete, sometimes desperate needs of returnees in devastated areas or
in areas where communities continue to be deeply divided. It is doing its
part to address these needs. In the 1980s, UNHCR initiated ‘‘quick im-
pact projects’’ for emergency rehabilitation in areas of return. In some
places, it was criticised for having gone beyond its mission; but in coun-
tries such as Rwanda, for example, could it have afforded to withdraw
when returnees still lived under plastic sheeting or when schools had no
roofs, books or teachers?

UNHCR is now going further and exploring new avenues, particularly
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in the promotion of community coexistence as a first step towards recon-
ciliation. It has launched a pilot project in returnee areas of Rwanda and
Bosnia, called ‘‘Imagine Coexistence’’. The project consists essentially of
support to small, community-based inter-ethnic income-generating activi-
ties, around which UNHCR would like to build clusters of other activities
branching off into the community – sports, theatre, culture, dialogue.
This is one of the innovative approaches that UNHCR is taking. But its
impact, once again, will be limited, unless there are more rapid and
comprehensive efforts towards peacebuilding at various levels.

One crucial issue, which I would like to mention before concluding, is
that of disarmament, demobilisation and reintegration (DDR). UNHCR
is particularly anxious that effective DDR contributes to the creation of a
safe environment for refugees returning home. Without any doubt, DDR
is also one of the areas in which UNHCR expects more decisive action by
the Security Council. In their great potential and in the obstacles that
undermine them, DDR programmes reflect all the contradictions of
peacebuilding.

Two problems need to be addressed in particular. First, the roles and
responsibilities of all actors involved in DDR-related activities must be
clarified. Second, there must be a stronger focus on reintegration, be-
cause disarmed and demobilised soldiers, if they are not given oppor-
tunities for a future, will go back to more lucrative military activities.
These are not small matters, and, unless they are addressed seriously,
little progress will be achieved in this important area.

Establishing security partnerships for refugees

The past 10 years have proven that, if humanitarian operations are not
part of a comprehensive political and security approach, they are less
effective, or even risk aggravating humanitarian crises and exposing the
workers to dangers. What must be established, at different levels, are
what UNHCR would call ‘‘security partnerships for refugees’’ – joint
ventures among states hosting refugees, those ready to provide resources,
and international humanitarian organisations and NGOs. Through active
dialogue among a wide range of partners, we must find practical ways to
contain insecurity linked to refugee crises, improve peace operations and
focus more decisively on peacebuilding.
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Transition to civil order





16

Disarmament and reintegration of
combatants

Samuel M. Makinda

The ‘‘compleat diplomat’’ of the future should remain cognizant of realism’s em-
phasis on the inescapable role of power, keep liberalism’s awareness of domestic
forces in mind, and occasionally reflect on constructivism’s vision of change –
Stephen M. Walt1

In recent years, policy makers and commentators concerned with man-
aging intrastate conflicts or ‘‘repairing’’ the so-called disrupted states
have suggested formulas that involve the disarmament, demobilisation
and reintegration of combatants. These measures have been considered
vital not only for helping to settle internal armed conflicts, but also for
significantly reducing military expenditures and allowing scarce resources
to be redirected towards civil projects. In other words, it has been assumed
that disarmament, demobilisation and reintegration are important for
state-building, economic reconstruction, the conversion of ‘‘swords into
ploughshares’’, the reduction of religious or ethnic tensions, peacebuilding
and development in general. Ultimately, these processes are considered
necessary for security. In this chapter, I define security as the protection
of the people and the preservation of their norms, values, institutions,
interests and resources in the face of military and non-military threats.2

Stephen Walt’s statement above, which calls for an eclectic or pluralist
theoretical approach to understanding world problems, appears to have
some relevance for the policies and strategies that incorporate the dis-
armament, demobilisation and reintegration of ex-combatants in civil
wars or disrupted states. There is no clinical definition of a disrupted,
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failed or collapsed state. However, policy makers and commentators
often use these terms interchangeably to refer to countries that have
experienced or may be experiencing different levels of governance prob-
lems.3 Although I recognise that the international community has a
moral responsibility to help its poorer members, these terms partly stem
from the mistaken belief that all states, regardless of time and geograph-
ical region, are expected to exhibit similar characteristics.

In this chapter, I critique the logic, assumptions and methodologies
that have been used since the 1990s to justify disarmament and reinte-
gration of combatants in civil strife, and provide a framework for re-
thinking these measures. To do so I have divided the rest of this chapter
into four sections. In the first section, I address theoretical issues, point-
ing out that realists, liberals, constructivists and feminists view disarma-
ment and reintegration differently. In the second, I outline the conven-
tional approach to disarmament and reintegration, using Somalia and
Cambodia as case studies. I argue that very often the international com-
munity does not ask the right questions before undertaking these mea-
sures. In the third section I use Robert Cox’s ideas on problem-solving
and critical theories to make observations about what has often been
underestimated or ignored by those charged with the responsibility of
managing disarmament and reintegration. In the fourth section, I con-
clude by suggesting what I believe needs to be done, pointing out that
disarmament and reintegration processes would have yielded significantly
different results if they had been centred around the norms, values, in-
terests and institutions of the peoples and the societies in question. The
message of this chapter is that there is no magic formula for disarmament
and reintegration, and that those charged with implementing this process
have to keep asking questions that will enable them to understand better
the societies that they have the responsibility to serve.

Theoretical perspectives

The four theoretical perspectives employed in this chapter – realism,
liberalism, constructivism and feminism – consist of competing research
programmes, but here I will treat them as if they represented one tradi-
tion each.4

From the realist perspective, the need for disarmament stems from the
significance of military power and the use of force in settling political and
other disputes. Realist accounts of world politics are predicated on war
and its consequences. They emphasise state power, territorial integrity,
national interests and state survival. Realism posits that the most impor-
tant global actors are sovereign states, which are rational and operate in
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a competitive, anarchic and self-help environment.5 However, applying
realism to a civil war somewhat overstretches the realists’ conception of
military power. The realism that Stephen Walt and other international
relations realists have in mind deals specifically with problems of anarchy
and military force outside, not inside, the state.6 Nevertheless, the dis-
arming of freelance or unattached militias and other subnational groups,
in particular, highlights an important normative principle of realism. It
helps portray the state not only as the dominant actor on the world stage,
but also as a unitary actor that has, or should have, a monopoly of legiti-
mate violence within its territory. It is mainly as a unitary actor that the
state can best pursue its ‘‘national’’ interest in an anarchic and self-help
international system. Thus the pursuit of disarmament and reintegration
in disrupted states, to a certain extent, may help reinforce the state-
centrism inherent in the realist conception of international affairs.

Contrary to realist claims, liberals posit that anarchy can be mediated
and the ‘‘heterogeneous state of peace and war’’ can ‘‘become a state of
global peace, in which the expectation of war disappears’’.7 Indeed, from
the liberal point of view, disarmament, demobilisation and reintegration
suggest that progress and change are always possible. The fact that for-
mer enemies can integrate or reintegrate and cooperate suggests that it is
always useful to emphasise the positive or optimistic view of human mo-
tivations and interests. Moreover, reintegration creates the possibility of
former enemies engaging in ‘‘collaborative and cooperative social
action’’, which may result ‘‘in greater benefits for everybody’’.8 These
measures are considered vital in the attainment of peace, the reconstruc-
tion of political communities and the spread of desirable values such as
democracy and the rule of law. The disarmament and reintegration of
combatants suggest that war and conflict in society are not inevitable, and
that human reason can triumph over fear. Disarmament, demobilisation
and reintegration may also facilitate humanitarian intervention.9 More-
over, the integration or reintegration of ex-combatants demonstrates
both the acceptance of the existing structures and institutions of law,
order and power within a society, and the resolution of problems of co-
operation at the national level.

Whereas realists and liberals privilege material forces, with the liberals
tacking ideas onto the material base, constructivists argue that structures
of human association ‘‘are determined primarily by shared ideas rather
than material forces’’.10 From the constructivist perspective, disarma-
ment, demobilisation and reintegration are primarily ideas and only sec-
ondarily material forces. Disarmament and reintegration therefore touch
on what constructivists see as the vital causal and constitutive questions
in the reconstruction of society. It is assumed that they impinge on inter-
ests, identities, social structures and processes, and thus impact on soci-
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etal change.11 For instance, constructivists would be interested in the
two-way process demonstrating how the Khmer Rouge have helped cre-
ate the social structures in which their friends, competitors and enemies
are embedded, and how these friends, competitors and enemies have, in
turn, constituted the identity of the Khmer Rouge. They would, for in-
stance, emphasise the fact that the name ‘‘Khmer Rouge’’ conjures up
the image of terror, genocide and obstruction to the UN authorities. In
other words, constructivists would assume that, in a conflict such as that
which obtained in Cambodia from the early 1980s to the early 1990s,
there is likely to be a structure of understandings between the main pro-
tagonists, such as between the Khmer Rouge and their competitors and
rivals. It is also assumed that this social structure was constructed by –
and continues to reproduce the identities and interests of – both sides.
Therefore, for constructivists, the relationship between social structures,
actors or agents and social processes is extremely important.

Disarmament, demobilisation and reintegration are also seen differ-
ently from a feminist perspective. Feminist thinkers are interested in
shedding light on how gender issues have been understood, calculated
and configured in disarmament, demobilisation and reintegration.12 For
instance, following UN Security Council resolution 1325 on women,
peace and security, women’s groups convened several meetings in Berne,
London, Nairobi and other places to work out strategies for gender-
sensitive early warning of conflicts. Feminists believe that a gender per-
spective is useful in providing a better understanding of unequal social
hierarchies and identifying ways in which violent conflict, disarmament
and reintegration affect men and women differently.

Although those who design strategies for peacebuilding or for inter-
national intervention of one kind or another do not pose and ask them-
selves what theoretical approach they should adopt, they very often
non-self-consciously apply theory. I have no reason to assume that one
theoretical framework is better than the other, but I believe that a team
of peacebuilders, equipped with insights from all the major theoretical
frameworks, would make a great difference. Such a team is likely to be
more prepared to listen to and accommodate the interests of those they
are required to serve. Accommodating the perspectives and interests of
those who need help is the best way to approach disarmament and re-
integration in failing or failed states.13

Conventional approaches

Disarmament, demobilisation and reintegration measures have been at-
tempted in different countries, with varying degrees of success. In con-
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ventional literature, disarmament refers to the reduction, elimination or
surrender of weapons and ammunitions. Demobilisation is described as a
form of disarmament, because, as Mats Berdal suggests, it refers to ‘‘the
formal disbanding of military formations’’, including ‘‘the process of
releasing combatants from a mobilised state’’.14 Integration and reinte-
gration, on the other hand, refer to the process of retraining and social
absorption of ex-combatants and their families into non-military, and es-
pecially income-generating, activities; it is basically a return to civilian
life. However, there is so much overlap among the three processes that in
this chapter I will refer mainly to disarmament and reintegration.

Using standard or ‘‘conventional’’ approaches, disarmament and re-
integration measures have been tried, for example, in Bosnia, Cambodia,
Eritrea, Ethiopia, Kosovo, Mozambique, Namibia, Northern Ireland and
Somalia, among others. The reasons for the failure or success of these
measures have been partly specific factors in the disrupted or ‘‘failing’’
states themselves, but they have also included the misguided perspectives
as well as the poor policies and strategies of the international community.
The existence of a ‘‘comprehensive political settlement’’ did not deter-
mine or guarantee success. For example, the parties in Cambodia,
Mozambique, Namibia and Northern Ireland reached what the inter-
national community described as comprehensive political settlements.
However, the fates of disarmament and reintegration differed widely in
these theatres. In the case of Bosnia, Kosovo and Somalia, disarmament
was imposed by external powers,15 but the end result was not the same.
What has been clear is that different ways of bringing about an end to
hostilities appear to have given rise to different expectations.

In the majority of cases of civil war or disrupted states, the inter-
national community, usually led by Western powers, has expected to
achieve a wide range of goals and objectives through the processes of
disarmament and reintegration. These objectives have included the re-
duction of the sizes of armed forces and of weapons in circulation; the
amalgamation of some of the ex-combatants into a single and ‘‘legiti-
mate’’ military force structure; and the delegitimation of the militias and
other armed groups in the state. The ultimate goal of disarmament and
reintegration has been the reduction of military expenditures, the reallo-
cation of scarce resources more ‘‘rationally’’ and the forging of new and
‘‘legitimate’’ social structures and processes.

The process of addressing disrupted or failed states is one in which the
West has assumed the ‘‘responsibility’’ of reconstructing some develop-
ing countries.16 As I have already indicated, in some cases disarmament
and reintegration were proposed in Western capitals without their pro-
ponents asking vital questions about the states or societies in question.
This was the hallmark of conventional approaches. It was as if the inter-
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national community or the United Nations had not given much thought
to how armaments determine, and are, in turn, determined by, the shape,
intensity and durability of political conflicts. Let me illustrate this by
explaining briefly how disarmament and reintegration strategies were
designed and implemented in the early 1990s in two different situations:
Somalia and Cambodia.17 In Somalia, what appeared like ‘‘peace’’ was
merely a charade imposed by the international community prior to the
main parties reaching an agreement, whereas in Cambodia the warring
parties themselves (and their sponsors) reached a political settlement
after nearly a decade of negotiations. The integration or reintegration of
ex-combatants in these countries was not accomplished because the dis-
armament process, which would have led to integration, did not succeed.

Case study 1: Somalia

Following the fall from power of former dictator Siad Barre in January
1991, Somalia was immediately plunged into chaos. Most clans and their
institutions remained intact. However, in the space between clans (at the
bottom) and the international community (at the top) there was no peace,
order or security. Instead, there was widespread anarchy throughout
Somalia, with armed militias killing their perceived competitors or rivals,
terrorising everyone else, looting and extorting international relief
agencies. The violence was widespread largely because there were huge
amounts of weapons in the country, which had originated in the 1970s
and 1980s from the Soviet Union, the United States and Europe. The
United Nations and all diplomatic missions closed shop in 1991 and fled,
but some non-governmental agencies remained behind to provide relief.
By 1992, when the United Nations decided to return to Somalia on hu-
manitarian grounds, the armed militias and clan-based political factions
had made it extremely hard for international relief agencies to reach
those in need of help. There was no government, no national army, no
police force, no national currency, and no functioning public institutions
such as banks, hospitals and schools. In other words, Somalia was not
even a ‘‘disrupted’’ state. It had lost any semblance of a state.

By the late 1990s, one could argue that anarchy within the country and
the militias had in effect ‘‘killed’’ Somalia, preventing it from participat-
ing in the affairs of international society. If we were to define a state as
‘‘an organizational actor embedded in an institutional-legal order that
constitutes it with sovereignty and a monopoly on the legitimate use of
organized violence over a society in a territory’’,18 Somalia has lost the
main characteristics of a state. It has no capacity to protect its people or
territory. It has no institutional structure through which it can act either
domestically or internationally as a unitary actor. It has no capacity to
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send out or receive diplomats. And many of ‘‘its’’ people, who have tried
to establish their own ‘‘new’’ states on ‘‘its’’ territory, do not see them-
selves as belonging to an entity called Somalia. The self-declared ‘‘re-
publics’’ of Somaliland and Puntland are an indication of how difficult it
will be to re-establish a united Somalia along the 1960 boundary lines.
However, the international society continues to recognise Somalia as a
sovereign state. Indeed, Somalia has illustrated that a state does not
‘‘exist’’, ‘‘die’’ or ‘‘disappear’’ unless the hegemonic states, which claim to
speak on behalf of international society, say so. All that Somalia, as an
entity, represented in 2001 were lines on a map. The United Nations and
the international community in general made three attempts to resusci-
tate the Somali state in the 1990s, but they failed.

The first UN Operation in Somalia (UNOSOM I) was a lightly armed
traditional peacekeeping force. It lasted from May 1992 to November
1992, but it was largely ineffective in the face of opposition from well-
armed militias. The militias and the leaders of the more than 14 organ-
ised factions or subnational military formations prevented UNOSOM I
from operating because they were benefiting from the chaos in the coun-
try. The first Special Representative of the UN Secretary-General,
Mohamed Sahnoun, did not entertain any idea of disarming factions, so
the UN Secretary-General Boutros Boutros-Ghali did not insist on it.

However, stung by the opposition UNOSOM I faced from the militias,
and in the face of large numbers of Somalis dying from disease and star-
vation (the so-called CNN effect), Boutros-Ghali persuaded US President
George Bush to help. After all, it was President Bush who had earlier
described the immediate post–Cold War era as a new world order
‘‘where the rule of law supplants the rule of the jungle, a world in which
nations recognize the shared responsibility for freedom and justice’’.19
President Bush agreed to lend a hand, and this resulted in a US-led Uni-
fied Task Force (UNITAF) or Operation Restore Hope. UNITAF, which
lasted from December 1992 to April 1993, was an enforcement operation
established under Chapter VII of the UN Charter. With the mandate to
use all necessary means to open relief supply routes and create a safe
environment for humanitarian activities, UNITAF brought some calm to
about 40 per cent of Somalia.20

In a letter to President Bush on 8 December 1992, Boutros-Ghali sug-
gested that UNITAF should ensure that, before it withdrew, it had neu-
tralised and brought under international control all the heavy weapons of
the organised factions. He also urged it to disarm gangs and freelance
militias. However, the US commander of UNITAF, Lieutenant-General
Roger Johnston, refused to undertake comprehensive disarmament, ar-
guing that it was not part of his mission.21 Some contingents within
UNITAF attempted disarmament, but it was only partial. Berdal argues
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that such ‘‘efforts . . . remained patchy in scope, poorly organized and
confused in implementation’’.22 Boutros-Ghali believed that, since Secu-
rity Council resolution 794, which authorised UNITAF, had called for the
establishment of a ‘‘secure environment’’, it envisaged comprehensive
disarmament. There was indeed an expectation that UNITAF would try
to control or confine the Somali military formations and militias. How-
ever, as Berdal observes, there is ‘‘no automatic or inherent relationship
between the process of disarmament and the creation of a secure envi-
ronment’’.23 While the UN Secretary-General and the UNITAF com-
mander were debating the efficacy of disarmament, the Somali militias,
who understood UNITAF to be a temporary operation, hid their weapons
until after it had left. This disagreement over disarmament delayed the
transfer of power from UNITAF to UNOSOM II.

After UNITAF’s departure, the second UN Operation in Somalia
(UNOSOM II) was deployed from May 1993 to March 1995. UNOSOM II
was the first ever enforcement operation to be directed and commanded
by the office of the UN Secretary-General. Security Council resolution
814 of March 1993, which authorised UNOSOM II, recognised the ‘‘fun-
damental importance of a comprehensive and effective programme for
disarming Somali parties, including movements and factions’’. As ex-
pected, UNOSOM II attempted some disarmament measures, but they
were undertaken in a haphazard manner, with the result that there was
no comprehensive disarmament. Indeed, it was UNOSOM II’s attempt to
disarm one faction, led by General Mohamed Farah Aideed, in June
1993 that led to military clashes in Mogadishu in which 23 UNOSOM II
soldiers and hundreds of Somalis were killed. I argued then, and still be-
lieve, that ‘‘UNITAF’s failure to disarm factions and gunmen [was]
largely to blame for the military clashes between UNOSOM II forces
and Somalis’’.24 However, the haphazard disarmament measures that
UNOSOM II undertook meant that some groups, which were disarmed,
faced great danger from those groups that were still armed. The disarmed
groups increasingly found it hard to secure food and other supplies for
their people. Although widespread anarchy in Somalia was to blame for
most of the problems that UNOSOM II faced, the UN force was also
mismanaged. When UNOSOM II was withdrawn in March 1995, it had
not attained its primary objectives.25

Disarmament efforts in Somalia raised important questions, which the
United Nations did not address. Without the minimum conditions for
peace, order and security, it was not clear who was to benefit from the
haphazard disarmament undertaken. Disarmament was pursued without
consent from the parties involved, and this immediately raised doubts
about their cooperation with UN authorities. Given the fact that the state
in Somalia did not exist, it was not clear what the disarmed groups were
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expected to do. Indeed, without a resolution to the issue of Somalia’s
statehood, disarmament appears to have been misplaced.

Case study 2: Cambodia

Compared with Somalia, the Cambodian state remained far more intact
despite the protracted civil war. All four political/military factions of the
civil war signed the 1991 Paris Peace Agreement: the State of Cambodia
(SOC)/Cambodian People’s Party (CPP), with Hun Sen as Prime Minister
and Heng Samrin as President; the royalist FUNCINPEC, led by Prince
Norodom Ranariddh; Son Sann’s Khmer People’s National Liberation
Front (KPNLF); and the Khmer Rouge (Cambodian Reds) or the Party
of Democratic Kampuchea (PDK), nominally led by Khieu Samphan, but
in reality controlled by Pol Pot. An estimated 1.7 million Cambodians died
during the rule of the fanatical Khmer Rouge from 1975 until January
1979, when an invading Vietnamese force drove them out and installed
the Heng Samrin regime. For more than a decade the surviving Khmer
Rouge and the two non-communist factions (FUNCINPEC and KPNLF)
had fought against the Heng Samrin regime, which, officially until 1989,
was supported by Vietnamese troops, advisers and financing.

The four factions, which have sometimes existed under different
names, had unequal armed forces, in number of personnel and weapons.
The largest military formation was SOC/CPP’s, which far outnumbered
the second largest, the Khmer Rouge. While SOC/CPP controlled the
largest portion of the country, the Khmer Rouge and non-communist
factions had full or partial control of the west, north-west and northern
areas, which border Thailand from where they received their supplies.

The United Nations Transitional Authority in Cambodia (UNTAC)
arrived in Phnom Penh in March 1992, mandated by the Security Council
to disarm the soldiers, repatriate the refugees, control the administration
and run an election. UNTAC had to repatriate an estimated 360,000 refu-
gees from camps in Thailand and help resettle 700,000 refugees, internally
displaced persons and demobilised soldiers. The difficulties of resettle-
ment were compounded by the wide spread of landmines and by SOC/
CPP’s reluctance to hand over arable, non-mined land to the returning
refugees.

UNTAC was required to disarm more than 200,000 soldiers of the four
factions and 250,000 SOC/CPP militia members. UNTAC was to assem-
ble the soldiers in 82 pre-designated cantonment sites throughout the
country, disarm them all and demobilise at least 70 per cent of them.

The Khmer Rouge incrementally reneged on its undertakings under
the Paris Peace Agreement, beginning with its refusal to disarm, mark
mine fields and disclose troop details. Hoping the Khmer Rouge would
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eventually comply, UNTAC proceeded with cantoning and disarming the
forces of the other three factions, and in the first month more than 50,000
soldiers, plus SOC’s navy and airforce, had been surrendered to the
United Nations.26 However, the intransigence deepened: the Khmer
Rouge refused the United Nations access to areas under its control, fired
at UN aircraft and held hostage UN personnel and equipment. In the
face of the Khmer Rouge’s continued non-cooperation, UNTAC sus-
pended the disarming process and later authorised the armies of the
other three factions to protect polling stations against expected Khmer
Rouge attacks on the electoral process.

The Khmer Rouge’s two most ardent demands were that UNTAC
guarantee that no Vietnamese soldiers or advisers remained in Cambodia
masquerading as civilians, and that UNTAC dismantle the SOC admin-
istration. UNTAC did its best to address the Khmer Rouge’s concerns on
the first point, but said the second was inconsistent with the Paris
Agreement and to act on it could cause ‘‘chaos’’.27 The Khmer Rouge
had a valid point: that UNTAC was mandated to control the five key
areas that could influence the election (defence, interior, finance, foreign
affairs and information) and failed to control these spheres fully. UNTAC
could not get on top of the political, military, institutional and ‘‘knowl-
edge’’ power of SOC/CPP, partly because it did not understand the SOC/
CPP system. The SOC/CPP, which had established administrative control
over much of the country with the help of its Vietnamese backers and
had consolidated its power base in the subsequent 13 years, was simply
too powerful for UNTAC and for the other factions.28 UNTAC com-
prised foreigners who came into the country, most for the first time and
for a short period, and who had little knowledge or comprehension of the
complex sociocultural aspects of the country, least of all the political
structures of SOC, a deficiency subsequently noted by the then UN
Secretary-General.29

The SOC/CPP, which ruled by fear and favour, the latter being an ele-
ment of patronage that remained entrenched in the Cambodian culture,
was able to manipulate, cohere, obstruct and sometimes intimidate the
administration officials, other groups and UNTAC personnel.30 The
starting point for the SOC/CPP was its adherence to sharing political and
military power with its rivals. From that starting point, the SOC/CPP then
used its pervasive power to maintain as much of its administrative control
as possible.

The ultimate objective of UNTAC was to introduce a democratic
system that would effect power-sharing in a peaceful environment. Dis-
armament and the building of a new armed force with ex-combatants of
the four factions were envisaged as part of the peaceful, power-sharing
strategies.
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The key obstacle to the disarmament and reintegration of ex-
combatants in Cambodia was the Khmer Rouge’s refusal to cooperate
with the peace process. The basis for the Khmer Rouge’s non-compliance
was its perceived failure of UNTAC to control the SOC/CPP adminis-
tration. UNTAC’s inability to control the SOC/CPP administration stems
from its failure to understand fast enough the structures, processes and
implications of that power and the extent to which the SOC/CPP con-
trolled the structures of society, from the government in Phnom Penh,
through the provinces and districts, to the village level.31

The Khmer Rouge’s refusal to disarm and demobilise made them the
main obstructors to the peace process. It also provided UNTAC with
something to blame for its weaknesses. Lee Kim and Metrikas have
blamed the Khmer Rouge’s refusal to cooperate with UNTAC partly on
the delayed deployment of the UN operation.32 The Khmer Rouge used
slow deployment as an excuse not to cooperate. From there on, the in-
fluence and power of the Khmer Rouge lay in its knowledge of how to
generate fear among the Cambodians, and particularly among the ethnic
Vietnamese in Cambodia.

UNTAC’s failure to disarm Cambodian military formations in accor-
dance with the UN resolution reflected the power equation that UNTAC
was not able to alter. This indirectly gave the Khmer Rouge an opportu-
nity not to comply; hence disarmament had to be abandoned. CPP’s un-
dented power has continued to be a dominant feature of Cambodian
politics. As Sue Downie argues, the 1998 Cambodian elections were
largely influenced by the problems that the United Nations had left un-
resolved in 1993.33

Observations

The Somali and Cambodian cases illustrate that the conventional
approach to disarmament has been pursued mainly from what Robert
Cox has described as a ‘‘problem-solving’’ rather than a ‘‘critical’’ per-
spective. A problem-solving perspective corresponds with the realist and
liberal theories, whereas the critical perspective corresponds with some
aspects of constructivist and feminist theories, which I discussed earlier in
this chapter. Cox has argued that a problem-solving formula generally
‘‘takes the world as it finds it, with the prevailing social and power rela-
tionships and the institutions into which they are organized, as the given
framework for action’’.34 That is largely how the mandates of UNITAF,
UNOSOM II and UNTAC envisaged the process of disarmament in
Somalia and Cambodia.

Cox has further argued that the ‘‘aim of problem-solving is to make
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[the existing power] relationships and institutions work smoothly by
dealing effectively with particular sources of trouble’’.35 The problem-
solving approach can be useful in some circumstances, especially because
it can ‘‘fix limits or parameters to a problem area’’. However, part of its
weakness is that it fails to take account of the interconnections between
different spheres of public life, and may therefore fall short of providing
a viable solution to a problem. In Somalia, and to a certain extent in
Cambodia, the UN mandates did not envisage disarmament as an inte-
gral part of the whole process of peacebuilding or state-building. That is
why, for instance, the UNITAF commander in Somalia could argue that
disarmament was not a part of the requirement to establish a ‘‘secure
environment’’ in the country.

To deal with some of the problems of disarmament effectively, a
peacebuilding operation would need to combine insights from problem-
solving and critical perspectives. A critical perspective, according to Cox,
‘‘does not take institutions and social and power relations for granted but
calls them into question by concerning itself with their origins and how
and whether they might be in the process of changing’’.36 A critical per-
spective can open up extra possibilities for action in the processes of dis-
armament because it ‘‘is directed to the social and political complex as a
whole rather than to the separate parts’’.37 Comparing the problem-
solving and critical perspectives, Cox has argued:

[W]hereas the problem-solving approach leads to further analytical subdivision
and limitation of the issue to be dealt with, the critical approach leads toward the
construction of a larger picture of the whole of which the initially contemplated
part is just one component, and seeks to understand the processes of change in
which both parts and whole are involved.38

It is by combining insights from the two perspectives that a peace-
building or peacemaking operation can appreciate more clearly the im-
portant fact that disarmament is essentially a social and political process,
not a technical or managerial issue. In Somalia, for example, a critical
perspective would have called into question the idea of imposing a cen-
tralised state structure on a fragmented society. Unlike Cambodia, Soma-
lia, with its boundaries as they were in 1991, had existed only since 1960.
A critical perspective would have led to considerations of alternative
political communities in Somalia.39 In Cambodia, the problem-solving
formula gave rise to the assumption that, once the political settlement
had been reached and agreements signed, implementation would follow
logically. A critical perspective would have led to a more serious consid-
eration of the workings and implications of the SOC/CPP power struc-
tures vis-à-vis the power of other factions. A critical perspective would, for
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instance, have anticipated the wider implications of the Khmer Rouge’s
refusal to cooperate with UNTAC, which meant peace and four-party
power-sharing did not eventuate. Indeed, the civil war continued, in that
the post-UNTAC government had to fight against Khmer Rouge for
several years before persuading the remnants to defect. Unfortunately,
peacekeeping planners and those implementing the mandates often take
a best-case scenario attitude and do not sufficiently plan for the actions of
non-compliant parties or belligerents.

A combination of insights from problem-solving and critical perspec-
tives would enable those involved in the process of disarmament to ap-
preciate the fact that this process is predicated on simultaneous and par-
allel political, social and economic reconstruction. The two perspectives
would help us understand that implementation of a peace process is not
merely a matter of financial resources and technical arrangements. Finan-
cial resources and technical arrangements are vital, but they are second-
order priorities. The relationship or interplay between disarmament, on
one side, and political, social and economic reconstruction, on the other,
is at the core of any successful peacebuilding or peacemaking project.

By combining the two perspectives, peacebuilders and disarmament
advocates can best appreciate why disarmament requires the climate of
trust and confidence that it does. Generating trust and confidence among
former enemies is a long-term process that is anchored in political, social,
economic and psychological factors. It requires the transformation of
political and military enemies and rivals into friends and partners, of
outsiders into insiders, and of ‘‘them’’ into ‘‘us’’. It requires the complex
redefinition of the political and security environment, so that actions
previously associated with fear can generate hope and confidence. This
perspective was virtually absent in attempts to achieve disarmament
in Somalia. Although ardent attempts were made to bring the factions
together in Cambodia, through the four-party Supreme National Council
and Mixed Military Working Group, ultimately they were not sufficient
to persuade the Khmer Rouge to join the peace process. Moreover, any
attempt to achieve disarmament should be done at the same time as
efforts are made to address the root causes of conflict. Indeed, it is es-
sential that disarmament and reintegration be incorporated in the overall
process of resolving the root causes of conflict. The consequences of
failure to do this include resumption of conflict.

This is largely because the problems that caused conflict or war do not
go away simply because the parties in question have agreed on a political
settlement. The differences between the Khmer Rouge and SOC/CPP
could not disappear overnight because of a political settlement, although
the two non-communist parties were able to join CPP in a coalition
‘‘government of national reconciliation’’. However, grievances and con-
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flicts of interest between the two main factions persisted long after the
formal settlement was reached, and these continued to exert pressure on
the politics and the process of peacebuilding, including disarmament.

Another important factor that has often been underestimated or ig-
nored is the legacy of war and conflict. Those charged with the responsi-
bility of achieving disarmament have sometimes failed to take into con-
sideration the fact that civil war and strife, and the concomitant arms,
leave behind significant and complex socio-psychological and economic
legacies, which need to be addressed. For example, Somalia and Cam-
bodia have many people whose lives have been dominated by fighting,
looting, extorting or defying formal authority. Problems such as these can
be addressed effectively only if the approach to disarmament takes ac-
count of other aspects of society. Hence the need to draw insights from
both the problem-solving and critical perspectives.

Those involved in the peacebuilding, peacemaking and disarmament
processes would also do well not to see the soldiers and other fighters as
atomistic individuals seeking their own glory or satisfaction in isolation.
These fighters see themselves as belonging to particular communities.
They give loyalty to these communities and define themselves and their
goals by the rules, values and codes of these communities. Anyone fa-
miliar with the political terrain in Somalia would know that the parties to
the conflict were often driven by deep clan ties and other social identities
and the interests that underpin them, and these interests and identities
could not be swept away overnight.

Conclusion

In dealing with disarmament and reintegration, we are constantly re-
quired to address several questions almost simultaneously. For example,
are we dealing with ideas such as identities, interests and institutions, or
only material factors such as weapons and soldiers, or both? Soldiers and
weapons are material factors, and we can approach them as such if we
utilise a problem-solving perspective, but this will not yield sufficient in-
formation, in some situations, to enable us to take meaningful action vis-
à-vis long-term peace and development. Soldiers and armed formations
may be regarded as agents or actors, but these agents are constituted by
social structures and processes. From a critical perspective, we should
regard soldiers and weapons as part of the processes and institutions in
which they are embedded. If we separate them from the structures, pro-
cesses, interests, values and institutions that constitute them, we isolate
them and ultimately mislead ourselves. If we isolate or reify them, we
may canton them, confine them or remove them from particular loca-
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tions, but we shall still leave the structures and values that constituted
them intact.

Another question that we may ask ourselves is: what do we want to
achieve? Do we want to achieve security, democracy or development? In
many Third World states, these three are inseparable. If we want to attain
security, then what constitutes security for the individuals, organisations
and societies in a particular situation? Let us assume that, for the people
of Cambodia or East Timor, security at the beginning of the twenty-first
century simply means their own protection as a people, and the preser-
vation of their norms, rules, interests, institutions and values in the face
of military and non-military threats. This view of security is consistent
with the need to preserve the state, as well as the structures, principles
and institutions on which the state is anchored, but only to the extent that
protection of the boundaries and governing structures is not privileged
over the people. Defined in this manner, security may be diminished or
enhanced by disarmament, depending on the particular circumstances.

Therefore, any effort to design disarmament and reintegration strat-
egies needs to take account of the fact that this process is a part of a
wider long-term attempt to create the necessary political, economic,
social and psychological environment for decent life. Disarmament and
reintegration touch not only on the identities and interests of individuals,
but also on politics, the economy and social life. We need to recognise
that for individual combatants, disarmament requires the abandonment
of both their professions and ways of life. For some people, a weapon is
not just a means for attaining security. Weapons have economic, political
and social dimensions.40

Finally, weapons and soldiers have significance and effect largely, but
not exclusively, because of the meanings, values and understandings that
we attach to them. The East Timorese in 1999, for example, were fright-
ened of weapons in the hands of Indonesian troops; but the same, or
similar, weapons in the hands of Australian troops reassured them and
inspired hope and confidence in them. Therefore, in designing strategies
for the disarmament and reintegration of ex-combatants, we should al-
ways bear in mind the fact that we are dealing with ideas, culture and
identity, in addition to material objects.
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17

Policing civil order

Adrien Whiddett

In essence there are two kinds of police: kin police, who exercise an au-
thority bestowed by a consenting majority, and ruler-appointed police,
who exercise an authority bestowed by a minority over the majority. Po-
licing in Australia derives from kin police and its refinement organisa-
tionally since the founding in Great Britain in 1829 of the so-called
‘‘Modern Police’’.

Policing is one of the few vocations whose membership is required to
swear an oath of office. In liberal societies the oath of office differs, but in
effect police swear that they will do their duty without fear or favour,
malice or ill-will. The intention is to put the rule of law and its impartial
enforcement above any and all other interests, public or private. Thus, in
the proper execution of their duty, police are independent officeholders.
A number of important cases uphold this distinction and the Common-
wealth Parliament has endorsed it.1 Otherwise, however, police are ac-
countable to the government and to the community in whose name con-
sent to police is granted. Significantly, the Australian Federal Police Act
1979 draws out the distinction between operational and administrative
responsibilities and accountability consistent with the principles outlined.

A former Commissioner of the Metropolitan Police, London, and ar-
chitect of the Australian Federal Police, Sir Robert Mark, coined the
phrase ‘‘policing by consent’’2 when referring to the philosophy of im-
partial and unobtrusive policing in a free society. This very apt phrase
captures the crucial principle that police must maintain a relationship
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with the public which reaffirms that the police and the public are one and
the same – that police are only members of the public who are paid to
give their full attention to duties that are largely incumbent on every citi-
zen. This last important principle is pivotal in the context of successful
peacekeeping.

Policing a democracy is infinitely more demanding than policing a to-
talitarian state. In the liberal state it is a fundamental right that citizens
may go about their lives and lawful affairs free from the undue inter-
ference of the state or its agents. The question of what are lawful and
unlawful affairs is ultimately one for citizens and their elected repre-
sentatives to decide; it is not a question for police, even though police
may contribute to the development of public policy and law. There is also
a rightful expectation that, where intrusion by the state in the lives of
citizens occurs, it should be lawful, minimal and accountable to the very
citizens in whose affairs the state has intruded. Because the more intru-
sive interference in the affairs of citizens is usually manifested by police,
the authority and power to do so are finely balanced against the higher,
inalienable rights and freedoms of the citizenry, and the lawful, indepen-
dent police function should always be exercised exclusively for and on
behalf of those citizens. The powers and responsibilities exercised by
police are conditional and may be withdrawn more easily than they are
granted. It is said that the best law is less law, and less law means less
erosion of civil liberties. Therefore, although police often seek new law
to deal more effectively with crime, this is not freely granted even if the
arguments in favour are soundly based. The abuse of power by police, of
course, is a singularly persuasive disincentive for governments to confer
additional powers.

It is against this historical and constitutional background that Austra-
lian police, including the Australian Federal Police, discharge their duties
to the law, government and the people. However, not all in the world are
seized by the aforementioned high-minded ideal of consensual policing.
The reality is that not all of the world’s ‘‘police’’ are as Australians know
them, nor are their actions as Australians would rightly demand and ex-
pect. In many countries the police and military are indistinguishable.
Even the titles that describe function and suggest impartial, minimum
force policing such as ‘‘security’’ or ‘‘public safety’’ have, in a grotesque
Orwellian fashion, come to be synonymous with the oppression and
sometimes butchery of the very people from whom these ‘‘policing’’
elements are drawn and whom they have undertaken to protect. I per-
sonally find it offensive that the word ‘‘police’’ is often used by the in-
ternational media and other commentators to describe the various rag-
tag militia and assortment of murderous rabble who are increasingly
emerging in disrupted states and are exacting a terrible toll on ordinary
citizens.
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The rule of law and the contemporary global criminal
environment

More communities have perished by their inability to enforce laws than have
been destroyed by nature or hostile aggression. In the history of communities,
absence or weakness of effective law enforcement machinery can be seen to be,
very frequently, the true cause of failure in battle.3

The rapid growth and spread globally of major organised crime are in-
creasingly a barometer in assessing both the moral and the practical pre-
paredness of a state to maintain the rule of law, as well as civil order in a
peacekeeping context. Thus the unwillingness or inability of a state to
deal with the growing economic and political power and pervasiveness of
organised crime ought to be viewed as an emerging significant factor
which will complicate peacekeeping and the early return of civil order.
Moreover, a state that is already severely weakened by systemic or-
ganised crime, and the corruption it breeds, may prove intractable to
reform.

Crime adapts to changing environments, with traditional street-level
crimes of violence, theft and damage being influenced by prevailing soci-
etal standards and conditions. More complex organised and economic
crime, however, actually thrive on upheaval and on the uncertainties,
vulnerabilities and opportunities manifested by the freer flow globally of
people, money, goods, services and ideas. The criminal environment is
part of, not distinct from, the more causal and influential political, social
and economic environments. It is caught up in greater global phenomena:
the revolution in modern technology, particularly communications and
transport; the development and spread of global markets, associated with
the deregulation of financial systems and the gradual weakening and dis-
appearance of sovereign borders and their controls; the breakdown of
old totalitarian regimes and the emergence of new regimes with market-
oriented economies; the growing, illicit mass migration of humanity; the
extreme changes to social structures, including the steady disappearance
of unskilled jobs and widening social inequalities; and the substantial in-
crease in the economic power, political influence and transnational per-
vasiveness of highly organised, sophisticated and exploitative criminals.
If, in addition, a state, through internal or external events, has become
dysfunctional, then the effect of organised crime will be magnified.

The dire effects of the global crime phenomenon will become more
apparent in the next few years as differentiation between legitimate and
illegitimate political and economic power becomes more difficult. Ac-
cordingly the distinction between national security and law enforcement
interests is blurring. Increasingly, criminal threats have national security
implications. Crime now has the means to undermine the very founda-
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tions of the state; organised crime amasses significant reserves of un-
declared, untaxed wealth to rival the economies of small countries and
threatens not only the rule of law but the very primacy of the state. Thus
traditional precepts as to what distinguishes or separates national secu-
rity, military and law and order threats are themselves under challenge
by global events.

It was gratifying to note that, quite recently, the then Chief of the
Australian Defence Force, Admiral Barrie, acknowledged the significant
shift in thinking on the phenomena that constitute threats to national
security.4

World disorder

The former President of the United States, George Bush, addressing the
US Congress after the liberation of Kuwait, opined that the Gulf War
was the first test for ‘‘a new world coming into view, a world in which
there is the very real prospect of a new world order’’.5 In fact there ap-
pears to be a new world disorder. At the start of a new millennium, the
world is experiencing dramatic upheavals and even greater uncertainty.
With the collapse and continuing fragmentation of the once seemingly
immovable bipolar world order of the Cold War period, hope for a better
global future at first seemed well founded. Yet, if anything, the world is
more unstable, more unpredictable. Most of the planet’s people face
grinding poverty, chronic health and welfare problems, shrinking access
to clean air and water, and high mortality rates. Disputation between
states and communities over ecological issues is on the increase as the
depleted and degraded natural resources of the planet are contested, and
the rise of nationalism, tribalism, and racial and religious intolerance add
to this volatility. Increasingly, it is civilians who are being killed and dis-
placed by war and conflict. At the beginning of the twentieth century ci-
vilians constituted 5 per cent of war casualties; at century’s end they
constituted around 90 per cent.6 It seems that the rules, such as they
were, on the treatment of non-combatants have been swept away and all
are fair game.

The world stands at new crossroads where conventional perspectives
on what constitutes war and what may be termed public violence have
been blurred. Moreover, the beginnings and endings of conflicts are fre-
quently difficult to discern. They tend to wax and wane, and often they
are undeclared and have vague and deeply historical origins, reignited
suddenly by seemingly incoherent developments. It is clear that, although
humankind has advanced technically, we have not advanced morally, and
that the unevenness globally of the social condition, the widening gap
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between the haves and have-nots, is increasing the volatility of an already
volatile world.

It is in this context that peacekeeping attempts to assuage the planet’s
many affrays.

The thin blue wedge

I have no doubt that the world should eventually have an international police
force which will be accepted as an integral and essential part of life in the same
way as national police forces are accepted.7

Peacekeeping is said to be the ‘‘grey zone between pacific settlement and
military enforcement . . . given concrete expression by inserting the thin
blue wedge [UN peacekeeping force] between combatants’’.8 In the first
place, it is reasonable to ask why a country such as Australia, a middle-
ranking country in geopolitical terms, should become involved in UN
peacekeeping operations, particularly when operations are not resound-
ingly successful, are costly and put operatives at risk.

Of considerable importance are Australia’s already established cre-
dentials as a ‘‘good international citizen’’. Australia also has obligations
as a responsible nation to the principles of the United Nations and as a
middle power contributor to the Western alliance. Nevertheless, peace-
keeping is a double-edged sword, in that costs may be exacted in adverse
foreign policy and in commerce and trade action on the part of those
countries whose displeasure Australia may incur owing to its involvement
in peacekeeping. Even traditional allies, such as the United States, are
not necessarily aligned with Australia in all its expressions of support for
UN commitments (for example geo-environmental resolutions). A true
commitment by Australia to the principles of justice and equity moves it
away from necessarily being in the ‘‘camp’’ of one side or the other, even
when the ‘‘camp’’ may be that of a traditional ally. Australia’s assistance in
the fight against apartheid and against colonialism in the case of Namibia
are examples. The opportunity for Australia to participate in the Second
UN Emergency Force (Sinai), 1973–1977 (UNEF II) gave Australia an
opportunity to demonstrate its even-handed approach to the Middle
East.9

The nature and scope of peacekeeping operations have evolved over
the decades and there is debate about what should be classed as an inter-
national peacekeeping operation, because some operations, such as the
UN involvement in the Korean War, 1950–1953, are seen as too warlike
to be considered ‘‘peacekeeping’’.10 The close-quarter battle is a task for
the most sophisticated soldiering, not for police, whose role should be
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that of containment until military aid arrives. The high degree of train-
ing, more sophisticated weaponry, experience and fitness of specialist
troops are likely to reduce rather than increase the possible loss of life in
a close-quarter battle.11 In the main, UN peacekeeping operations in-
volve personnel drawn from armed service elements of participating na-
tions. Australia’s contribution has been no different, yet the involvement
of conventional police elements is likely to escalate if present trends
continue.

Globocop

The Australian Federal Police (AFP) has three distinct international
roles: a liaison officer network in 15 countries; an adviser/training role in
the region; and peacekeeping. The first role involves cooperating with
foreign law enforcement agencies to combat major transnational crime,
particularly the drug traffic and other organised crime. The second role is
undertaken through two programmes: the Law Enforcement Coopera-
tion Program and the Law Enforcement Assistance Program. The reach
of the programmes is confined to the Asia-Pacific region and involves the
delivery of training in investigations (fraud, drugs and sexual assault),
forensic and technical skills, intelligence and the management of major
investigations. The third role, peacekeeping, has also served to define a
gratifyingly positive reputation for the Australian Federal Police overseas.

Australian police first became exposed to international peacekeeping
in 1964 when the First Contingent (1964–65), comprising 40 civilian police
from all states and territories and of the Commonwealth, joined civilian
police from Austria, Denmark, New Zealand and Sweden to embark on a
peacekeeping operation in Cyprus that continues to this day. Since the
First Contingent, Australia has contributed between 20 and 35 police
from federal, state and territory police forces. From 1976 (the 13th Con-
tingent) the Australian contingents comprised solely Commonwealth
and, from 1979, Federal police. Cyprus, its geography, history and poli-
tics, shaped a state of affairs which epitomises the circumstances that call
for police, rather than military, action, yet has involved both over the
years. The absence of a formal peace agreement between the opposing
sides means the situation remains volatile, with occasional flare-ups and
much diplomacy, ingenuity and plain good police work employed to per-
mit some semblance of normalcy. As Harbottle states,12 the decision to
raise a small multinational civilian police component to form part of the
UN Peace-keeping Force in Cyprus (UNFICYP) was a novel and exper-
imental departure from usual practice, acknowledging that, as useful as
military police are, they are limited in dealing with a usually resentful
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citizenry. Harbottle, a former Brigadier and Chief of Staff of UNFICYP
from June 1966 to August 1968, came to realise that the insinuation of
impartial civilian police into what now is a largely civil situation was in-
deed one of the ‘‘unqualified successes’’13 of the UN action in Cyprus.
Fursdon, too, noted that the gradually improving situation in Cyprus
called for a rise in UNFICYP’s civilian profile and a reduction of its mil-
itary one.14

Making the transfer from military to police supervision in peace-
keeping is a matter of crucial timing and judgement. Nevertheless, once
there is an opportunity to reimpose the rule of civil law, it ought to be
taken, even if the truce or peace is uneasy. An early return to some
semblance of civil normalcy can be expected to have a salutary effect in
calming the populace.

At one point, in 1992, the Australian government considered sending
the Australian Federal Police to Yugoslavia during its dismemberment,
as part of the United Nations’ efforts to halt the conflict. Clearly, the time
was not right for UN civilian police in what had become a brutish war
zone where the most base atrocities were commonplace. In Cambodia,
however, where the political and military position was also anything but
ideal, an Australian Federal Police contingent of 10 was despatched in
May 1992 to form part of the United Nations Transitional Authority in
Cambodia (UNTAC). Stationed in Thmar Puok, in the north-west of
Cambodia, the Australian contingent’s patrol area extended some 2,500
square kilometres and had a population of about 78,000. The area was
reportedly controlled by the Khmer People’s National Liberation Front;
however, there were substantial numbers of Khmer Rouge (DK) soldiers
in the region. The contingent was not far from the operations of the UN
High Commissioner for Refugees, formerly the UN Border Relief Orga-
nisation (UNBRO), in Aranyaprathet, Thailand, where a one-man Aus-
tralian Federal Police contingent, a Superintendent, had been serving the
United Nations for more than three years as an adviser.

The Australian Federal Police contingent’s role was to supervise,
monitor and control local Cambodian police in their designated area, in-
vestigate human rights violations and report on such to the UN com-
mand, provide training and development to Cambodian police, and assist
in bringing an environment of calm and confidence conducive to the
holding of free elections. Although the Australian Federal Police contin-
gent was but a small cog in the peacekeeping machine in Cambodia, its
successes were laudable and quite disproportionate to its size. A firm, but
cheerful, professional approach to ‘‘community policing’’ duties won the
respect and support of the villagers. Extra-curricular activities, such as
the building and equipping of a children’s playground and the teaching of
English, were rewarded with greater acceptance of Australian police by
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the people and undoubtedly improved their security. The AFP con-
tingent’s efforts received high praise from the then UNTAC Force Com-
mander, Lieutenant-General John Sanderson and from visitors to the
region, such as the then Australian Prime Minister, Paul Keating, and the
then Minister for Foreign Affairs and Trade, Senator Gareth Evans. Of
the Australian Federal Police’s efforts, General Sanderson said:

[T]he very small AFP contingent did a remarkable job in Cambodia. Its members
numbered 10 out of a total civil police force of 3,600. If there had been 360
groups of that potency, I think we would have had a much more significant im-
pact on the outcomes in Cambodia because the law is the key issue in this. While
we were not the sovereign authority in Cambodia, the process of taking the law
down to the grassroots and getting it implemented there . . . was the key process,
and the AFP contingent did that . . . [T]he contingent actually wrote the body of
law, established the school and the police station and supervised the activity.15

The Report of the Senate Standing Committee on Foreign Affairs,
Defence and Trade16 touched lightly – in Recommendation 18 – on a
change of direction in peacekeeping for Australia when it urged the
Australian government to develop a comprehensive reference list of fac-
tors that ought to be taken into account in formulating policy advice on
participation by Australia in future peacekeeping operations. Included in
the points that followed, mention is made of the ‘‘evaluation of the dif-
ferent kinds of contributions Australia might make (military, police,
electoral etc)’’; yet the report refrains from considering a fundamental
review of the differing roles of police and military as they relate to the
achievement and maintenance of law and order. Nevertheless, the report
exposed for public comment the importance, relevance and extent of
Australia’s past and potential peacekeeping commitments. The report
also foreshadowed the means for a heightened role for civilian and non-
government organisations,17 which would place the emphasis for the
execution of many tasks now performed by the military (for example,
medical services, transport, catering, communications, and engineering
and technical assistance) on civilian contractors and non-government
agencies. In passing reference to the role of police in this critical chapter,
the report asserted that it was ‘‘useful in the UN context to preserve the
distinction between police serving in a non-military capacity and the more
usual military police units’’, and later briefly acknowledged: ‘‘Depending
on the tasks to be performed, the United Nations may have a need for
civilian police personnel in the future, as operations become less exclu-
sively military . . . [I]t may also be that some of the tasks that have tradi-
tionally been carried out by military personnel would be performed by
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UN civilian police.’’18 In its 1994 report, the Committee devoted more
space to the increasing part played by civilian organisations, including the
Australian Federal Police, in peacekeeping and touched on the concept
of ‘‘justice packages’’, which will be addressed further in this chapter.19

Strategies and plans for conflict intervention must be integrated and
graduated, running from khaki to blue on the critical planning spectrum.
The timely relief of UN military forces by UN police ought to be one of
the key objectives of any peacekeeping operation once sustained armed
conflict has ceased. Experience in Cyprus shows that the early reinstate-
ment of civil authority was critical in establishing a peace of sorts, even if
completely harmonious civil affairs are elusive. It is likely that events
globally will compel the United Nations and national governments, in-
cluding Australia, to review peacekeeping operations to see how best
they can be constructed with economy and success, particularly given that
dispatch will be an elusive part of the equation. The work of the United
Nations Transition Assistance Group (UNTAG) in Namibia, for example,
broke new ground in using civilian personnel to assist in the process of
political change in that country, and again to assist in the conduct of the
election process. At the UN level, more police and civilian planners
ought to be used to develop strategies for the deployment and use of
non-military personnel once more or less normal relations in a trouble
spot have been achieved. In that regard, the Australian Federal Police
assisted in the second UN Operation in Somalia (UNOSOM II) to pro-
vide advice on monitoring and training civilian police in Somalia; and, in
1994, 16 AFP members were attached to the United Nations Operation
in Mozambique (ONUMOZ) to undertake a similar role.

As touched on earlier, civil order is in a finely balanced state even in
liberal societies. How much more difficult is it, then, to impose or main-
tain civil order in a society whose basic social fabric and infrastructure
have broken down. How much do the rule of law and the concept of civil
obedience count when the most basic amenities are non-existent or
hopelessly degraded? Policing cannot occur satisfactorily in a vacuum.
Having a justice framework, or ‘‘package’’, in place is crucial to the suc-
cess of individual elements of the framework – of which policing is one –
and to the success of the whole. Clearly, adequate food, water and shelter
and other basic communal services are fundamental requisites if the rule
of law is to be reinstated successfully in a state that has long been re-
duced to brutal existence. The successful restoration of the rule of law is
dependent on the willingness of a society to restore and maintain civil
order in all its forms; one cannot be had without the other. Peacekeeping
is not possible if there is no prospect of a peace to be kept. There has to
be a critical mass, in terms of the readiness and willingness of citizens to
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accept, at the most rudimentary level, the rule of law. Otherwise police
will be ineffective and military intervention the only course.

The Australian Federal Police has had considerable experience in for-
eign lands as peacekeepers and advisers, and has learnt many lessons
over the years. Principal among these lessons is to assume nothing but
heed much about the history, culture and mores of the society in which it
is to work. Police peacekeepers need to understand the structure of the
society and of the government (if there is one) and the way the signifi-
cant societal elements function and interact. A mistake to avoid is to as-
sume there is an understanding and acceptance of – or a preparedness to
understand or accept by the host community – an ‘‘Australian’’ (liberal)
approach to policing. Another lesson is not to assume that all proven
remedies are easily transportable elsewhere. In short, police peace-
keepers have to be adaptable and receptive to the realities and chal-
lenges of the foreign environment; to accept that they may not ‘‘know
what is best’’ for a particular society. One very indispensable lesson,
however, is that peacekeepers need optimism, patience and a heavy-duty
sense of humour.

When law and order have broken down, there follow the most dire
consequences. Anarchy prevails; people revert to taking the law into
their own hands, using extreme violence in asserting their will or de-
fending what they perceive as their rights. The encircling disorder is also
often used as a convenient cover to exact reprisals against those involved
in unconnected disputation, often over quite trivial issues. Such ‘‘order’’
as there may be will often be enforced by those with superior weaponry,
or by soldiers who are merely resting from the main fighting. There will
be no courts to dispense justice, or gaols or prisons to hold offenders. It is
instructive that, in some societies where anarchy has ruled, court houses,
police stations and prisons have long been destroyed, literally, so that
even the symbols of order have been vanquished. In the slow and painful
return to order, there will be an understandable reluctance on the part of
people to accept roles as members of courts, police and prison systems,
because injury or death might be the price of such service in restoring the
rule of law. There is also the serious issue of certain functions, including
those of a police officer, being viewed in some cultures with a negativity
bordering on loathing. Additionally, indigenous people who first assist
the UN mission may incur the wrath of their brethren, and more so once
the United Nations has withdrawn.

Lastly, the AFP participates in a poignant but inescapable endgame of
the United Nations’ work: it has investigators in the International Crimi-
nal Tribunal in The Hague who are actively involved in bringing war
criminals to justice.
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The training of police

The training of foreign police also requires the positive attributes de-
scribed earlier, especially patience. And this is not being patronising. UN
police have found over the years that where they have failed to sustain a
long-term commitment to training and the reinforcement of programmes,
the ground gained is quickly eroded. In some cultures, the Western-style
‘‘quick fix’’ approach is seen as puzzling and sends a negative message as
to the peacekeepers’ true interest in, and commitment to, the host’s
plight. Training is also much assisted if there is already a history of
working together collegiately with foreign police in conventional crime
areas, where trust and cooperation have been built up, and particularly
where a number of officers have previously been participants on Austra-
lian courses. For example, the Australian Federal Police offers a small
number of courses, held both in Australia and abroad, to international
participants, and the value is not only in the courses themselves but in
the mutual cooperation and networks such programmes engender. In the
longer term, of course, the hope is that the liberal philosophies and sub-
stance of the programmes have a positive and lasting influence on the
policies, practices and procedures of recipient agencies, and perhaps
more widely in the community. There is likely to be a need to instil un-
familiar doctrine: the use of minimum as opposed to maximum force in
executing police duties; emphasising service to the law rather than to the
ruler; and acting independently and impartially in the performance of
duty.

In tense conflict situations, the Australian Federal Police stresses the
importance of commencing from a minimum-force position. It teaches
and practises the principles of defensive skills. In short, the ‘‘use of force
continuum’’ approach is a comprehensive technique in applying grad-
uated measures to deal with violence or the threat of violence, the start-
ing point being the use of refined communication skills to de-escalate an
incident, the extreme end point – the act of absolute last resort – being
the use of deadly force. Even in the most extreme situations in foreign
places, the AFP prefers its peacekeepers to be unarmed. This may seem
paradoxical given that police in Australia are invariably armed; however,
long experience in peacekeeping and similar operations over some 35
years has confirmed that an armed peacekeeper is potentially more at
risk than one who is unarmed. There are several reasons for this: first, the
unarmed peacekeeper is seen to be of no personal threat to those with
whom he or she deals and they become more at ease in his or her pres-
ence; secondly, a principal purpose, and indeed symbolism, of such op-
erations is to restore confidence in the general populace that a change for
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the better is in prospect and is not dependent on the continuance of vio-
lence and armed rule by any protagonist; and, thirdly, sidearms are quite
useless against (usually) superior and overwhelming weaponry. It is also
impossible to lead by example toward the restoration of peace if you
bear the accoutrements of war.

Although the military play a vital role in the rebuilding of societies,
their strength is in delivering infrastructure services and logistical, tech-
nical and overall organisational competencies. Military training is not
conducive to training civilian police. The mission of each is different,
therefore the philosophies and tradecraft of each are equally different. A
colleague and veteran of a number of UN missions, Bill Kirk, provided
an indelible practical example of this difference:

[I]n Thailand in Site 2 one evening, I moved about the camp with my Swedish
colleague and interpreter to observe the police we were about to train patrolling
the camp. There was no lighting. They moved about in a military fashion, taking
cover in the shadows cast by the moon between the buildings. The Swede and I did
what policemen normally do. We walked between the huts using the interpreter
and talking to the people asking them about their problems and life generally.

Although the transference of technical and procedural knowhow may
seem relatively straightforward, it can be complicated by reason of UN
police coming from contributing countries with quite different legal sys-
tems. For instance, police officers trained to work within the adversary
system will have a different approach to their duties from colleagues who
are used to the inquisitorial system. Unless these differences are worked
through, they have the potential to confuse those the UN police are to
train. More important, however, is the sharing of the same positive atti-
tude and sense of purpose in fraught situations. A calm (at least out-
wardly!) demeanour, coupled with firm determination, on the part of the
police peacekeeper can defuse tense situations, and these traits and
techniques need to be transferred to those new to police work.

Another factor, on which much has been said and written by others,
is the variable standard of the personal qualities and professional skills
of some peacekeepers sent by some countries, even when the United
Nations’ specifications are quite clear. Put bluntly, the presence of ill-
equipped personnel simply adds, quite disproportionately, to the diffi-
culties of the task, inflicting on colleagues the burden of additional re-
sponsibilities so as to compensate.

Although it is clear that, for the foreseeable future, military force, ju-
diciously employed and intelligently controlled, will need to be readily
available to the United Nations, the earnest objective of policy ought to
be the graduated replacement of military by civil means at the earliest
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possible time. If world peace is humankind’s ultimate prize, then the new
world order must be clothed in blue, not khaki.
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Afterword: Rebuilding the rule of
law in the Horn of Africa

Martin P. Ganzglass

I have never been in the police or military and have not served with a
non-governmental organisation (NGO) in the field. I have been a union
labour lawyer for most of my professional life. I am particularly in awe of
those who have devoted their lives to restoring the rule of law in what
might politely be termed disrupted states, and which I prefer to call failed
or collapsed states. However, for better or for worse, I have also spent a
good part of my life involved with East Africa, first as legal adviser to the
Somali National Police Force, then for some time as a lawyer for various
ministries of the Somali government, and more recently as a lawyer for
Eritrea.

Somalia is the epitome of a failed state. It holds the record as the
modern nation-state that has gone for the longest time without a central
government – almost nine years since the overthrow of Mohammad Siad
Barre. On the other hand, the newly independent country of Eritrea
holds the record for the longest continuous war for independence in Af-
rica, if not the world. After emerging from a 30-year war for indepen-
dence, it is as much of a success story as Somalia is a failure.

Eritrea also is no stranger to Australians. Thomas Kenneally, the au-
thor of Schindler’s List, has written a marvellous novel of the Eritrean
struggle for independence, entitled To Asmara. Professor Fred Hollows,
an Australian ophthalmologist, devoted himself during the later years of
the struggle to training Eritreans in eye surgery and providing medical
supplies to the Eritrean People’s Liberation Front (EPLF). Today, as
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part of his legacy, almost every regional hospital has an ophthalmological
unit to take care of the most common eye diseases in Eritrea. During his
lifetime, Dr Hollows was made an honorary Eritrean citizen. After he
died, the Eritreans honoured his memory by naming a kindergarten in
the capital for him.

I propose in these remarks to cover four areas: first, Somalia and the
unsuccessful efforts of the international community to restore the rule of
law there; second, Eritrea and the development of a civil society under
law, after 30 years of armed struggle; third, the advantages and dis-
advantages of justice-based NGOs and whether a new justice-oriented
NGO would be desirable; and, fourth, how the approaches used in
Somalia and Eritrea and those of justice-based NGOs could be applied in
other situations, such as Kosovo.

Somalia

First Somalia and a brief thumbnail history. Somalia became indepen-
dent in 1960. A coup in 1969 by Army General Mohammad Siad Barre
overthrew the democratically elected government and led to 20 years of
dictatorship, before Siad Barre was himself overthrown in 1991. After a
brief period of euphoria, and the hope of restoration of democracy for
the nation, Somalia disintegrated into chaos and lawlessness. Clan-based
warlords, with heavily armed young men from their clan, governed terri-
torial fiefdoms. They engaged in a brutal campaign of looting, rape and
murder against members of other clans and tribes. Somalia, which in the
1960s was the most unified country in all of Africa, bound together by
one language, one culture, one history and one religion, became a series
of warring mini-states. The historian Barbara Tuchman described the
effects of such chaos in her book on Europe entitled A Distant Mirror
and subtitled The Calamitous 14th Century. In Somalia in 1993, like
Western Europe in the 1300s, armed bands brought commerce and
farming to a complete halt. This in turn produced famine and disease.

In Somalia, when NGOs attempted to provide food, medicine and
shelter for the hundreds of thousands of destitute and starving Somalis,
the warlords extorted protection money to allow NGOs to deliver a por-
tion of the food to starving women and children. One estimate is that
more than 70 per cent of all Somali children under the age of 5 in the
southern part of the country died of starvation or disease from 1991 to
1993.

The United Nations mounted a feeble effort, the first UN Operation in
Somalia (UNOSOM I), to break the cycle of extortion and starvation. It
failed because the lightly armed Pakistani troops were quickly bottled up
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at the Mogadishu airport by one of the warlords, Mohamed Farah
Aideed. In November 1992 President Bush initiated Operation Restore
Hope, known to Australians as Operation Solace. It was a multinational,
armed humanitarian intervention, with most of the troops being supplied
by the United States, but with Australian, French, Belgian, Italian, In-
dian, Pakistani, Botswanan and Nigerian units as well. It was designated
as UNITAF, for Unified Task Force. It occupied about 40 per cent of the
entire country, including the capital, Mogadishu, and the central and
southern regions of Somalia, where most of the violence and starvation
were occurring.

When Operation Restore Hope began, extortion was the order of the
day and relief supplies were not reaching the starving population in the
interior. As a result of this anarchy, Somalia had become divided, de
facto along clan lines. The only place a Somali was safe was among those
of his or her own clan. However, the de facto clan division and the re-
appearance of tribalism had the unforeseen advantage of establishing a
sense of trust between the population in one particular area and the
people who would later serve as judges and police, because they were all
of the same clan or subclan. This same phenomenon appears to be hap-
pening today in Kosovo.

The Australians were assigned the Bay Region and the main city of
Baidoa in the south-west part of the country. At the time, Baidoa was
controlled by a faction of Mohamed Farah Aideed. Prior to the arrival of
the Australian troops, this faction, using force and terror, ruled the local,
indigenous population of Baidoa, who were from a different tribal
grouping.

The Australian Defence Force (ADF) incorporates restoration of civil
society as part of its military mission. The US forces in Somalia had no
civil affairs programme. This difference in approach had significant prac-
tical consequences on the ground. For example, in February 1993, the
ADF in the Bay Region declared the Somali Penal Code the law of the
region. The US military never did so in its zones. The Marines generally
did what they could to rebuild the police in and around Mogadishu but it
was an ad hoc effort. The US Military Command, fearful of mission creep,
that is, moving from a humanitarian relief effort to so-called nation-
building, avoided the obvious need to rebuild the institutions necessary
to re-establish the rule of law.

In Baidoa, the Australians rebuilt the Regional Court and Police
Station complex. The ADF used armed force to break the warlords’
gangs and bring the worst offenders to justice. This meant using Somali
judges, police and court administrators, and applying the Somali Penal
Code to charge, try and convict those arrested. The ADF provided pro-
tection to those Somalis who participated in the judicial process – the
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judges, police and witnesses. The end result was that the Australians
were the most successful of all UNITAF forces in restoring the rule of
law in their part of Somalia. The use of the Somali police, including a
CID unit, also lessened the Australians’ security burdens in the region.
Unfortunately, in the US sector, security meant force protection rather
than security for the non-combatants. The initial reports from Kosovo
indicated that once again NATO was emphasising force protection, that
is, arresting those who attacked NATO troops but not establishing a rule
of law to protect the general population.

Admittedly, Mogadishu was a more difficult situation than the Austra-
lian zone: the two major warlords continued to struggle for power. But
the Australian approach should have been made part of the Operation,
and applied wherever else in Somalia it was possible to do so. One of the
tragedies of Operation Restore Hope is that UNITAF failed to build on
the Australian success in the Bay Region. The ADF proved that aggres-
sive intervention to rebuild the court system and re-establish the police
could work, while the rest of UNITAF squandered the invaluable re-
source of the professional, apolitical Somali National Police.

The failure rapidly to reconstitute the Somali police on a regional
basis led the US military under the second UN Operation in Somalia
(UNOSOM II) to assume police functions. In June 1993, after the take-
over by UNOSOM II, Mohamed Farah Aideed’s forces attacked a UN
Pakistani unit in Mogadishu. This was followed by UNOSOM issuing an
arrest warrant for Aideed and the injection of US Rangers into the rabbit
warren of the back alleys of Mogadishu and the death of 18 Rangers in
October 1993. This in turn led to the US pullout from Somalia and the
end of UNOSOM II in failure. Today, conditions in Somalia, although
not quite as bad as in 1992, are much the same. Somalis are dying from
hunger and disease and NGOs are unable to operate freely without pay-
ing extortion to one warlord or another.

A veritable cottage industry of Lessons Learned conferences sprang up
after Operation Restore Hope and UNOSOM II. But the most obvious
lesson for the US military – using civil affairs units in conjunction with
armed forces to restore the justice system – did not have to be learned.
The United States had such units in Kuwait after its liberation from Iraqi
occupation in the Gulf War, that is before Operation Restore Hope.
When the United States intervened in Haiti, in September 1994, that is
after Operation Restore Hope, it provided advisory teams to the Haitian
Ministry of Justice. There were also about 800 Civilian Police (CIVPOL)
advisers in Haiti. The basic lesson to be drawn from the Somali situation
is to confirm what the Australians did and what the United States and its
allies did in Kuwait and Haiti: make it a top priority to restore the system
of justice and the rule of law. This means applying a body of law accept-
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able to the population; rebuilding judicial institutions and the police; and
using armed force to support the courts and police and initially to protect
civilians associated with the justice system.

I want to digress for a moment, because Operation Restore Hope also
raised some interesting issues about the relationship between NGOs and
the military. In Mogadishu, the NGOs continued to employ armed guards
hired from one warlord’s faction or another to provide protection, de-
spite the presence of 36,000 UNITAF troops in country. This led to a
complex and, in my opinion, basically unworkable system of permits
from UNITAF to these armed guards to carry weapons. Frequently,
guards during the day became bandits at night.

In Baidoa, the Australians did not permit NGOs to hire armed guards.
The ADF, together with the reconstituted Somali police, took responsi-
bility for protecting NGO personnel, property and cash. Without a func-
tioning Somali police force in Mogadishu, the Australian model might
not have worked. I would leave some room for flexibility depending upon
local circumstances, but in general I believe there is no need for NGOs to
hire their own armed security guards in situations of military humanitar-
ian intervention. This is especially true if the intervening military force
actively engages in disarmament.

Eritrea

In comparison with Somalia as a failed state and ultimately unsuccessful
armed humanitarian intervention, Eritrea is a success story. Again let me
set the stage with a very brief summary of Eritrea’s history. In the late
1890s, when East Africa was divided by Britain, France, Italy and Ethio-
pia, Eritrea became an Italian colony. The Italians maintained it as a
separate colony even after they conquered Ethiopia in the 1930s. When
the Italians were defeated, Eritrea was administered separately by the
British from the spring of 1941 until 1952. The United States, for its own
Cold War security reasons, ignored the Eritrean wishes for self-determi-
nation. In 1952 the United Nations, on the initiative of the United States,
passed a resolution establishing Eritrean autonomy but federated with
Ethiopia under Emperor Haile Selassie. This arrangement was patently
unworkable. It grafted a democratic Eritrean entity onto a feudal Ethio-
pian empire. In 1962, the Eritrean assembly was forced, virtually at gun-
point, to terminate the federal status of Eritrea and make it part of the
Ethiopian empire. Thus began the 30-year war for independence. This
had a curious echo in East Timor where the Indonesian government
claimed that in 1976 East Timor accepted the arrangement with Indone-
sia, meaning the invasion in 1975.
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The Eritreans first fought against the Ethiopian military, who were
armed principally by the United States. Following the overthrow of the
emperor in 1974 and the establishment of a Marxist government, the So-
viets began supplying massive amounts of weapons to Ethiopia, report-
edly over US$1 billion worth. The Ethiopian army became the second
largest in Africa. From 1977 on, the Eritreans fought against a Soviet
equipped and trained Ethiopian military, who were assisted at various
times by Cuban troops, Yemeni, North Korean and Libyan pilots, and
internal security forces advised by East Germans. For 30 years, the Eri-
treans relied only on themselves, using captured and refurbished weap-
ons. They integrated their armed forces, with men and women serving in
combat. The highest rank held by women was Lieutenant-Colonel, and
women frequently commanded company-sized units in combat. The Eri-
treans won the war in 1991 and voted overwhelmingly for independence
in a democratic referendum in 1993. Incidentally, as was proposed for
East Timor, Eritreans residing outside of Eritrea were encouraged to
vote in the referendum for independence, and did so in large numbers.

With a population of only 3.5 million, Eritrea today is like Israel in
1948, Denmark and Holland at the time of the two world wars, and Fin-
land in the late 1930s. It is a small country in a tough neighbourhood.

So how does a newly independent nation, emerging from an armed
struggle and with the country in ruins, re-establish the rule of law?
Shortly after gaining independence, Eritrea adopted the existing Ethio-
pian Penal Code, with some modifications. Eritrea could make do with a
transitional Ethiopian law, but it was obvious that adopting the law of the
country it had fought against for 30 years was politically unacceptable.
And the 1957 Ethiopian Penal Code was out of date. This same concept –
of temporarily accepting a modified law of the oppressor nation because
it is serviceable and familiar – may also apply to East Timor.

Eritrea at the time of independence had fewer than 60 qualified law-
yers and judges, who were already overextended. The Eritreans’
approach was to use foreigners to assist in code drafting, financed by the
United Nations Development Programme (UNDP), but to retain control
of the process and content. In other words, they did not opt for simply
having foreign experts draft a modern code and present it to the govern-
ment. First, under the direction of the Ministry of Justice, they formed
search committees to select people to draft four main codes: the Com-
mercial Code, the Civil Code, the Penal Code, and the Code of Criminal
Procedure. Eritreans gave the Commercial Code priority because they
regarded it as essential for attracting private investment and rebuilding
the economy. When the search committee came up short on candidates
for drafting the Penal Code and the Criminal Procedure Code, I was
asked to join the team of one American and one Canadian law professor.
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The Eritreans’ approach was the same for each code. They convened a
conference in Asmara of the lawyers, judges, government officials and
representatives of civic organisations to begin an exchange of ideas. The
initial conference on the Penal Code produced several clear directives
from the Eritrean side. First, the Code was to have strong anti-corruption
provisions and new and expanded sections on narcotics, air piracy and
modern financial crimes such as money laundering. The reason for the
emphasis on anti-corruption provisions is in part the fact that most Eri-
treans living abroad remit a percentage of their income to Eritrea. It is
the greatest source of foreign revenue, exceeding export earnings. Thus,
it is imperative for the government to have the ability to punish corrup-
tion severely in order to maintain the confidence of the Eritrean popula-
tion. Second, Eritrean culture clearly emphasises community solutions
and is very protective of children. This translates into the concept of
community work as a punishment for lesser offences, and an emphasis on
punishing adults for either targeting minors or using them in the com-
mission of crimes. Third, Eritrea is a country of nine ethnic groups. The
total population is approximately equally divided between Muslims and
Coptic Christians. Therefore, crimes that attempt to set one group
against another, or that are committed to incite racial or religious hatred,
must be severely punished. Kosovo appears to be in great need of such a
provision today.

As the foreign part of the drafting team, we made it clear that the
Penal Code, more than any other law of a nation, embodies its cultural
and moral values. Therefore, it was up to the Eritreans to make sure that
the draft expressed these values. First, we firmly indicated that, although
we would divide the crimes up into six classes of offences (three serious
and three petty), we would not recommend specific penalties for specific
crimes. The Eritreans had to decide, consistent with their cultural values,
which crimes deserved to be punished more severely than others. Second,
we also indicated that our draft would include commentary for each arti-
cle so that the Code, when adopted and published, would serve as a guide
for judges, prosecutors and lawyers in the future.

The first draft we produced adopted many of the provisions of the
Singapore Prevention of Corruption Act; the section on offences involv-
ing narcotics came from the Australian Model Penal Code, which focuses
on the commercial motivation of illegal drug trade, and severely punishes
supplying drugs to children or using children to traffick in drugs; other
provisions came from the codes of Canada, Greece, Israel, Germany,
Great Britain and Ethiopia.

We forwarded the draft, some time passed while the Eritreans reviewed
it, and we then attended a second Penal Code conference in Asmara. The
Eritreans had gone through all of the offences and designated the pun-
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ishment for each crime. They decided to allow the imposition of the death
penalty in a few instances, including aggravated murder, which includes
murder committed for reasons of ethnic or religious bias or hatred.

We had an interesting discussion on kidnapping and abduction. During
the conference, many of the male delegates supported the provision in
the old Ethiopian Penal Code that permitted a young man to abduct a
young woman, have sex with her and avoid prosecution for kidnapping
and rape if he consented to marry the woman. The representative from
the National Union of Eritrean Women spoke in opposition, hesitantly
and timidly in English. She then apologised to us for her poor English
and switched into Tigrinean. Her voice took on the tone of steel and her
sentences cracked like a whip. The gist of what she said was that women
had fought alongside men for 30 years and made the same sacrifices in
the struggle and they were not now going to be subjected to feudal laws.
A free and independent Eritrea meant equality for all. There was no
further debate, and the President of the High Court, who was chairing
the meeting, simply said that it was the consensus of the group, after
hearing the views expressed by the representative of Eritrean women,
that kidnapping and rape were crimes that were not absolved by any
consent to marriage.

The point of this anecdote is to underscore that, by including as part of
the process not only the legal community but also representatives of the
society to be governed by the laws, the draft truly became Eritrean law.
The draft was placed in the hands of the Ministry of Justice, to go thence
to the cabinet and then to the parliament for debate and passage.

In sum, the Eritrean approach to reconstituting the legal order follow-
ing the war for independence was: (a) to adopt a modified code from the
colonial power to serve in the interim; (b) to get UNDP funding for code
drafting but to keep control of the process; and (c) to utilise foreign ex-
perts as part of an overall Eritrean team to develop a draft law accept-
able to a broad base of the population.

Justice-based NGOs

The third area I want to cover is the role of justice-based NGOs. There
are two main advantages to justice-based NGOs. First, they are inde-
pendent; that is, they are not governmental or international agencies.
They thus offer both expertise and neutrality. Governmental or inter-
national agencies may be unacceptable in some situations. For example,
in Rwanda, after the slaughter of an estimated 500,000 people and the
establishment of a new government, the Rwandans distrusted France for
supporting the Hutu regime and harbouring former government officials
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accused of crimes of genocide. Secondly, NGOs are likely to be more
efficient and to intervene more quickly than national or international
groups. For example, the UN Department of Peacekeeping Operations
(DPKO) in Somalia deliberately delayed re-establishing the Somali Police
Force while it pursued the unrealistic political objective of a national
Somali coalition government.

Justice-based NGOs have two main disadvantages. First, the provision
of justice is seen as political. Justice-based NGOs are also tied to the
quality of justice dispensed by the government they are aiding. An or-
ganisation called Justice Without Borders would not be viewed the same
way as Doctors Without Borders. Assistance in restoring the rule of law
may be seen as a determination that the government receiving the as-
sistance is legitimate. The decision to treat a starving child makes no
judgement about the government. Secondly, many NGOs, such as the
American Bar Association, that have provided assistance in drafting
codes in many of the countries from the former Soviet Union are in
fact national based.

Why not create a new NGO which will be international in scope while
avoiding the disadvantage of a slow-functioning international agency?
Call it Justice Without Borders, consisting of experts in every category
involved with a justice system – judges, lawyers, court administrators,
prosecutors, police, and so on. Assume that this NGO has a roster of
volunteers from all around the world, representing most of the legal sys-
tems and speaking enough different languages to be able to serve virtu-
ally anywhere. Could it work and, if so, in what types of situations?

Lessons for Kosovo

Let me now try to apply these three models – the Australian approach
in Somalia as part of an armed humanitarian effort, the Eritrean code-
drafting approach, and the hypothetical Justice Without Borders-type
NGO – to Kosovo.

Kosovo is a classic case of armed humanitarian intervention. There is a
NATO and UN approved force in Kosovo to protect the Kosovars from
the Serbs, and the remaining Serbs from the Kosovo Liberation Army
(KLA) and ethnic Albanians. What law should apply to the civilian pop-
ulation? What entity should vet former police and judges? This is tricky
because the law must protect both the majority ethnic Albanians who
have been brutalised by the Serbs, and the Serb minority who remain in
Kosovo. In Somalia, the people accepted the police and judges because
of de facto tribal segregation. It appears that there has been such de facto
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division between Serbs and ethnic Albanians in much of Kosovo. Could
Serb police be employed in Serb neighbourhoods or villages and ethnic
Albanian police in Albanian areas? Can NATO institute separate Serb
and Albanian courts? Would this undercut NATO’s policy that there will
be no partition of Kosovo? In Somalia it was recognised that the clan-
based justice system broke down when it dealt with members of minority
clans. One proposal was to have foreign judges sit as the third non-tribal
judge on a three-judge panel, with jurisdiction in serious and capital
cases. It might be possible to have three-judge panels in Kosovo, consist-
ing of a Serb, an ethnic Albanian and a foreign judge to ensure fairness.

Serbia ended Kosovo’s autonomy in 1989. If there was a penal code
familiar and acceptable to Kosovars from that autonomous period, that
should be the law declared by NATO to be in effect in Kosovo today. If
there was no such law and the Serbian Penal Code was on its face fair,
but unfairly applied or circumvented by some Serbian national security
Act, then that Penal Code could be used. The point is that a determina-
tion on the law to be applied should be made early and publicised to the
Kosovars.

Kosovo today is much like Kuwait after the Iraqi occupation, like So-
malia prior to Operation Restore Hope and like Haiti during its period of
chaos. Judges, police and court personnel have fled into exile, been killed
or gone into hiding, and the judicial infrastructure has been destroyed.
Obviously, a major civil affairs effort as part of the military intervention
is necessary to rebuild the judicial system. As in Somalia in the Austra-
lian sector, such an effort must begin by locating Kosovo members of the
judiciary and police, re-establishing the courts and police stations and
protecting them, if necessary, from Serb or KLA attacks. Justice-based
NGOs could provide supplemental support, particularly in training new
judges and court personnel. Given the security situation in Kosovo, re-
training of the police might best be left to NATO, their civil affairs units,
and a UN CIVPOL programme, which at this time is slated to have 3,000
civilian police advisers.

There is no one hard and fast rule, no one-suit-off-the-rack-fits-all-
customers approach. I am sure there are other models. Certainly, there
are other permutations to these three models. The overall goal is to de-
velop and implement a system of justice that is accepted as just and fair
by the people subject to that system. As in Eritrea, this will require sub-
stantial local input and, eventually, approval by elected officials.

I want to conclude with a short poem by Wislawa Szmborska, the Polish
Nobel Prize Poet, which is relevant to the underlying subject of this book.
It is entitled Breughel’s Two Monkeys:
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This is what I see in my dreams about final exams:
two monkeys, chained to the floor, sit on the windowsill,
the sky behind them flutters,
the sea is taking its bath.

The exam is the History of Mankind.
I stammer and hedge.

One monkey stares and listens with mocking disdain,
the other seems to be dreaming away –
but when it’s clear I don’t know what to say
he prompts me with a gentle
clinking of his chain.1

People are truly free only when they live under the rule of law in a just
society. It gives them the opportunity, as human beings, to achieve their
full intellectual capabilities.

Note

1. Wislawa Szmborska, ‘‘Breughel’s Two Monkeys’’, translated by Stanislaw Barancyal and
Clare Cavanagh, The New Yorker, 22 March 1993, p. 61.
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MSF (Médecins sans Frontières), 154,

281–282, 284, 285, 286, 296

362 INDEX



Namibia
democratisation progress in, 191
as embryonic state, 19
end of strife and wars in, 192
interventions leading to free elections in,

40
NAM (Non-Aligned Movement), 72
national self-determination, 118–119
National Union of Eritrean Women, 347
nation-state, 118
NATO

evolving international roles of, 44, 46
Kosovo intervention by
agreement terms for, 252n.24–253n.24
debate over ‘‘humanitarian’’, 72, 73
lessons for, 348–349
loss of anonymous trust following, 165
peacekeeping role in Bosnia following,

45
questions raised by, 136–137

Natsios, Andrew, 282
negotiation model

overview of, 220–224
Rapid Participatory Rule of Law

Appraisal of, 220, 224–225
Rule of Law Participatory Assessment,

Monitoring and Evaluation of, 220,
225–227

Newland, Kathleen, 263
NGOs (nongovernmental organizations)

cooperation between US and, 87
coordination problems between IGOs

and, 49–50
diversity in purpose and principles of,

280–283
humanitarian interventions
assistance by, 41
cooperation between military and,

289–294
origins and traditions of, 281–282
permanence of moral dilemmas in,

283–289
human rights violations documented by,

156–157
international community responses and

role of, 36, 43–44
operating with US Marine forces, 93
pre-disruption action warnings from,

38
rebuilding Rule of Law and justice-based,

347–348

response to state disruption by, 24–25
role in institutional design by, 175
role in reconstruction of justice, 237

Nicaraguan Freedom Fund, 285
‘‘no fly’’ zones, 41
non-belligerent occupation, 237–239
Nuremberg, 149

Oakley, Robert, 292
OAS (Organization of American States),

44, 79n.62
OAU (Organization of African Unity), 44,

45
OCHA (Office for the Coordination of

Humanitarian Affairs) [UN], 104,
268, 269, 270

OECD (Development Assistance
committee of the Organisation for
Economic Co-operation and
Development), 61

OEO (Other Expeditionary Operations)
[USMC], 91–92

Ogata, Sadako, 10, 300
OMFTS (Operational Maneuver From the

Sea) [USMC], 91
100-Day Action Programme for

Accelerated Humanitarian
Assistance in Somalia, 261–262

ONUMOZ (United Nations Operation in
Mozambique), 335

Operation Provide Comfort (Iraq), 41,
289

Operation Provide Relief (Somalia), 289
Operation Restore Hope (Somalia), 230,

237, 315, 342, 343, 344
Order of the Knights of St. John of

Jerusalem (later Order of Malta),
281

Orders For Opening Fire, 242
OSCE (Organization for Security and

Cooperation in Europe), 238
Oxfam, 281, 284, 285–286

pacification actions, 41
Pakistan
challenges of international intervention

in, 24
disruption due to instability of, 20

Papon, Maurice, 165
Paris Agreement of 1991, 195–196, 237,

239, 317

INDEX 363



peacebuilding
rebuilding Rule of Law as, 207–227,

244–250
rebuilding trust as, 163–175
social reconstruction as, 261–270
UNHCR role in, 304–306

peacekeeping operations. See UN
peacekeeping operations

Peace of Westphalia (1648), 2
Penal Code conference (Asmara), 346–347
‘‘People of War’’ project (ICRC), 146
Persian Gulf crisis (1990–1991), 88
Pirnie, Bruce R., 261
Plunkett, Mark, 9
policing civil order
Australian Federal Police peacekeeping

role in, 331–339
globocop activities, 332–336
historic/constitutional background of,

327–328
Rule of Law/global criminal environment

and, 329–330
world disorder and, 330–331

political order
institutional design to restore trust and,

167–175
international reconstitution of, 181–183
limitations of electoral democratisation,

188–192
reconstituting
Cambodian, 195–201
elections and, 186–188
lessons learned from, 201–203
limitations of electoral

democratisation, 188–192
Rhodesia/Zimbabwe, 192–195

right to democratic government and,
183–186

Ponte, Carla del, 149
Popper, Karl, 173
post–Cold War era
central role of humanitarian aid in, 283,

295–296
conflict trends and causes during, 63–64
forms of state in, 17–20
increase in state disruption during, 17
international intervention and ‘‘myth’’ of,

27
similar characteristics of 38 major

conflicts during, 96
UN and disputes during, 59–63
See also Cold War

Post Mortem Torture Detection Procedure,
218

Prendergast, Sir Kieran, 63
prevention actions
conflict prevention strategies, 64–67
conflict trends, causes and, 63–64
IMF recommended, 60, 76n.15
time lag between funding-action as

weakness of, 67
United Nations strategies for, 58–63
See also intervention

preventive deployment
conflict prevention through, 66
described, 41
to Former Yugoslav Republic of

Macedonia, 36, 62, 66
property disputes, 250
protective services, 41
‘‘public health’’ capacity, 98
public health responses, 101–102
Pugh, Michael, 103, 104
PVOs (private voluntary organisations)
cooperation between US and, 87
operating with US Marine forces, 93

Rainsy, Sam, 168
Ramsbotham, David, 264, 271
Rapid Participatory Rule of Law Appraisal,

220, 224–225
Red Cross (ICRC), 146, 154, 155, 157, 241,

272, 281, 284, 286
refugee asylum, 293–294
refugee camps
controlling violence in, 292–293
Kibeho massacre in, 292–294
‘‘ladder of options’’ concept and, 303
moral dilemmas involved in aid to, 284,

286
refugees
Commission of Inquiry report (1995) on

placement of, 293
destablisation of neighboring states by,

35, 62
international humanitarian interests in,

33–34
public health issues regarding, 101–102
repatriation of, 259–260, 292
UNHCR establishing security

partnerships for, 306
See also UNHCR (UN High

Commissioner for Refugees)
regional conflicts. See civil war

364 INDEX



Reilly, Ben, 169, 174
relief–rehabilitation–development

continuum, 261
Report of the Panel on UN Peace

Operations (Brahimi Report), 63,
269, 304

Report of the Senate Standing Committee
on Foreign Affairs, Defence and
Trade (1994), 334–335

Resolution 1244 (UN), 4, 74, 142
Reynolds, Andrew, 169, 174
Rhodesia

declaration of independence (1965) by,
182

democratisation progress in, 192–195
Roberts, Adam, 233
ROE (Rules of Engagement), 232, 240, 243
Roosevelt, Franklin D., 2
Rover, Cees de, 7, 132
Rule of Law

armed conflict and, 135–138
international community guided by, 1–3
mercy and justice and, 145–158
policing civil order and, 329–330
rebuilding in disrupted states
enforcement model for, 213–219
in Eritrea, 344–347
impact of war and, 210–212
interim measures for, 244–250
justice-based NGOs and, 347–348
lessons for Kosovo, 348–350
necessity/requirements of, 207–209
negotiation model for, 220–227
in Somalia, 341–344

required for civil society, 5
See also international law; justice;

legitimacy issues; the state
Rule of Law Participatory Assessment,

Monitoring and Evaluation, 220,
225–227

Rwanda
disruption due to ethnic antagonisms,

20–21
international impact of refugees from,

34
international lack of interest in, 47
lack of adequate neutral security force in,

166
property disputes in, 250
UNAMIR (United Nations Assistance

Mission for Rwanda) in, 166, 288,
293

Rwanda genocide
causes of violence during, 133–134
International Criminal tribunal for, 148,

149, 248–249
public calls for military intervention of,

289–290, 291
UN failure to stop, 45
See also genocide

Rwandan Patriotic Army, 294

Saikal, Amin, 5, 17
sanctions, enforcement of, 42
Sanderson, John, 171, 334
Saro-Wiwa, Ken, 183
Schindler’s List (Kenneally), 340
Seal, Thomas E., 6, 83
security environment
international community interests in,

35–36
UNHCR peace operations in changing,

301–304
Selassie, Emperor Haile, 344
Selassie, Haile, 22
September 11th (2001), 23, 26, 125
Shakespeare, William, 145
Shawcross, William, 171
Siad, Mohammad, 340
Sierra Leone
conflict over resources of, 287
negotiations used as diversion in, 127
potential for further disruption in, 188
regional conflicts involving, 116

Sihanouk Norodom, 170
Simons, William E., 261
Sinapore Declaration (1971), 182
Sinapore Prevention of Corruption Act,

346
Slim, Hugo, 50
Small Wars Manual (USMC), 84, 88–89,

91
social reconstruction
gender issues of, 266
overview of, 258–261
United Nations and
funding, 269–270
integration and coordination,

266–269
intervention/intrusion and consent,

264–266
responses by, 261–264

‘‘social separation of powers’’, 169–170
Solarz, Stephen J., 171

INDEX 365



Somalia
Canadian investigative reports on military

disciplinary problems in, 240–241
disarmament/reintegration of combatants

in, 314–317, 320
internal disruption of, 20
international lack of interest in, 47
100-Day Action Programme for, 261–262
Operation Provide Relief in, 289
Operation Restore Hope in, 230, 237,

315, 342, 343, 344
proliferation of civil war parties in, 127
rebuilding Rule of Law in, 341–344
unclear objectives of intervention in,

291–292
UN intervention in, 38, 139, 140
UNOSOM II in, 246–247, 262, 265, 316,

335, 343
UNOSOM I in, 292, 315, 341–342

Somali National Police Force, 340
Sørensen, Georg, 18, 19
South Africa
democratisation process in, 201–202
electoral administration by IEC in, 203

South African Commission on Truth and
Reconciliation, 148

South African Independent Electoral
Commission (IEC), 203

South American regional conflicts, 113–114
South-East Asian regional conflicts,

114–115, 123
sovereign state system, Peace of Westphalia

as framework for, 2
sovereignty
defining various meanings of, 2–3
dynastic vs. civic, 120
institutionalisation of national, 118–123
intervention and shifting concepts of

human rights and, 68–69, 264–266
UN Charter provisions on, 102–103, 104
Un Security Council resolutions on

human rights over, 103–104
violation of UN Universal Declaration of

Human Rights and, 98–99
See also Westphalian ideal

SRSG (Special Representative of the
Secretary-General), 271–272

the state
forms of, 17–20
mercy and justice in transition period,

145–158

sovereignty as exercised by, 2–3
See also Rule of Law

state disruption
attempts by UN to address, 3
described, 3–4, 181
forms of, 20–24
international response to, 24–27
post–Cold War increase in, 17
See also disrupted states

Status of Armed Forces Agreement (UN),
140–141

Stroun, Jacques, 155
Szmborska, Wislawa, 349

Taft, Julia, 282
Taliban (Afghanistan), 21
Taylor, Charles, 116
terrorism
domestic vs. international, 111–112
September 11th (2001) attack as, 23, 26,

125
Terry, Fiona, 10, 279
‘‘Three Block War’’, 90
Tito, Josip Broz, 22
To Asmara (Hollows), 340
Touvier, Paul, 165
transitional states
ad hoc international criminal tribunals,

148–149
alternatives to prosecution in, 147–148
domestic prosecutions, 147
mercy vs. justice of, 146–147

trust
anonymous vs. face-to-face, 164–165, 169
as civil society requirement, 163
institutional design to build, 167–175
politics and, 164–167
three steps to restoring, 165–166

Tuchman, Barbara, 341

UNAMIR (United Nations Assistance
Mission for Rwanda), 166, 288, 293

UNAVEM II (United Nations Angola
Verification Mission II), 166, 265

UNBRO (UN Border Relief Organisation),
333

UN Charter
international criminal tribunals under,

148–149
intervention in accordance with, 71, 120,

136

366 INDEX



peacekeeping operations under, 102–103,
104

prevention of conflict statement in, 58
provisions on dealing with

democratisation, 182
provisions enabling justice reconstruction

under, 214–215
resolution on Cambodian tribunals

under, 150–151
on state sovereignty, 68, 190

UN CIMIC (Civil–Military Co-operation),
104–105

UN Commission on Human Rights, 180
UN Department of Humanitarian Affairs,

49
UN Department of Humanitarian Affairs

Lessons Learned Unit, 260, 270–272,
343–344

UN Department of Peacekeeping
Operations (DPKO), 63, 268, 348

UN DHA (Department of Humanitarian
Affairs), 268

UNDPA (Department of Political Affairs),
62, 268, 269–270, 345

UNDP (United Nations Development
Programme), 262, 263

UNDRO (United Nations Disaster Relief
Organisataion), 268

UN ECHA (Executive Committee for
Humanitarian Affairs), 269

UNEF II (Second UN Emergency Force),
331

UNFICYP (UN Peace-keeping Force in
Cyrus), 332–333

UN Group of Experts, 149–151
UNHCR (UN High Commissioner for

Refugees)
complex emergency/sustainable peace

role by, 262–263
DDR (disarmament, demobilisation and

reintegration) efforts by, 306
early actions in Kosovo by, 103
establishing security partnerships for

refugees, 306
as humanitarian actor, 154
independent governing body, funding

and mandate of, 268, 269–270
peacebuilding role by, 304–306
peace operations by, 301–304
protection of refugees responsibility of,

279

‘‘quick impact projects’’ initiated by, 305
See also refugees

UN Human Rights Commission, 185–186,
188

UNICEF (United Nations Children’s
Fund), 262–263, 268, 269–270

UNIFEM (United Nations Fund for
Women), 266

UN INTERFET (International Force for
East Timor) forces, 104, 105–106

Unita in Angola sanctions (2000–2001),
66

UNITAF, 237, 342, 343
United Nations
armed intervention by
debate over legality of, 69–72
historic outcomes of, 139–142
UN Charter criteria permitting, 120,

136
attempts to address state disruption by, 3
Cold War forum provided by, 58–59
Draft Statute (1994) of, 151–153
economic sanctions against Iraq, 21
ICC (International Criminal Court)

established by, 151–153
joint initiative between Harvard

University and, 66
post–Cold War disputes and, 59–63
reforms required for stable world order,

138
social reconstruction role of
funding, 269–270
integration and coordination, 266–269
intervention/intrusion and consent,

264–266
responses by, 261–264

time lag between funding and action as
weakness of, 67

‘‘Uniting for Peace’’ formula of, 58–59
See also UN peacekeeping operations

United States
cooperation between IOs, NGOs, PVOs

and, 87
international intervention role by, 26
intervention in Afghanistan by, 23
national character influencing future

actions by, 85–86
non-intervention doctrine trend in,

124–125
September 11th (2001) terrorist attack

on, 23, 26, 125

INDEX 367



United States (cont.)
social reconstruction role of, overview of,

258–261
See also USMC (United States Marine

Corps)
United States Council for World Freedom,

285
‘‘Uniting for Peace’’ formula, 58–59
UN Minimum Standards for Prisons, 218
UN OCHA (Office for the Coordination of

Humanitarian Affairs), 104, 268, 269,
270

UNOSOM II (United Nations Operation in
Somalia II), 246–247, 262, 265, 316,
335, 343

UNOSOM I (United Nations Operation in
Somalia I), 292, 315, 341–342

UN Peace-keeping Force in Cyprus
(UNFICYP), 39

UN peacekeeping operations
Australian role in, 331–339
Brahimi Report on, 63, 269, 304
distinctions between collective security

force and, 38–39
expansion and reformulation of, 31–32
as intervention alternative, 126
in Macedonia, 36, 62, 66
mixed results of, 44–45
NATO’s role in Bosnia, 45
policing civil order through, 331–332
to preserve civil society, 4–5
preventive deployment and, 41
risks/problems/barriers of
ambivalent mission statements/weak

rules of engagement, 102–103
lack of necessary interest, 46–48
perils of internal conflict, 51–52
perils of internal conflict and, 51–52
problems of coordination, 48–51
sustaining action vs. developing exit

strategy, 52–53
Rule of Law rebuilding
enforcement model for, 213–219
negotiation model for, 220–227

in Somalia, 38, 139, 140
strategic, 42–43
timing issues of, 36–41
traditional, 41–42
traditional vs. complex, 4
UN Charter requirements for, 102–103,

104

See also intervention; military; United
Nations

UNPREDEP (UN Preventive Deployment
Force) [Macedonia], 62, 66

UNPROFOR (UN Protection Force in
former Yugoslavia), 102–104, 267

UN Security Council
Cold War forum provided by, 58–59
Kosovo intervention decisions by, 4, 104
Resolution 1244 (1999) by, 4, 74, 142
resolution 1325 on women, 312
resolutions favouring human rights over

sovereignty, 103–104
Status of Armed Forces Agreement of,

140–141
vetoes on action during Cold War by, 97

UN Standby Arrangements programme, 103
UN Status of Armed Forces Agreement,

140–141
UNTAC (UN Transitional Authority in

Cambodia), 168, 196, 198, 199, 237,
238, 262, 317, 318–319, 333

UNTAET (UN Transitional Administration
in East Timor), 207, 246, 262, 267

UNTAG (United Nations Transition
Assistance Group), 335

UN Universal Declaration of Human
Rights, 98–99, 180

urbanisation trends, 86
Urquhart, 272
US AGency for International

Development, 288
US Foreign Disaster Assistance, 282
US Foreign Policy for Peace Conference,

146
US MAGTFs (Marine Air–Ground Task

Forces), 89–90
USMC CBIRF (Chemical/Biological

Incident Response Force), 90–91
USMC OEO (Other Expeditionary

Operations), 91–92
USMC OMFTS (Operational Maneuver

From the Sea), 91
USMC Small Wars Manual, 84, 88–89, 91
USMC (United States Marine Corps)
limitations on innovation by, 92–93
as model in civil–military equation, 83–84
obstacles to civil–military cooperation by,

93–94
world view of, 87–92
See also United States

368 INDEX



Van Evera, 122
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