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THE ADMINISTRATIVE TRIBUNAL OF THE UNITED NATIONS,

Compasad of Mr. Hubert Thierry, Vice-Presdent, presding; Mr. Mikuin Ldid Baandg Mr.
Mayer Gebay;

Wheress, on 7 December 1993, Bernard Bonhomme, aformer staff member of the United
Nations Devd opment Programme (herenafter referred to as UNDP), filed an gpplication thet did not fulfil all
the formd reguirements of artide 7 of the Rules of the Tribund,;

Whereas, on 24 July 1995, the Applicant, after making the necessary corrections, again filed an
gpplication requesting the Tribund:

(¢  Toorder ... the Respondent to pay to the Applicant, as compensation for this
injury, the amount of Sx months salay & the L-5, 3ep VI levd asof the date on which the
Respondent formally agreesto pay the compensation awvarded and orders payment;

(d  Todaeand rulethat the Applicant's gopointment expired on the date origindly
dipulated (20 Augugt 1993) and thet, owing to an early ssparation from sarvice mutualy agreed by
the parties in accordance with the rlevant provisons of the Staff Regulaions and Rules the
Applicant hasalegd and legitimate daim to the obligations owed to him by UNDP, the co-
contracting party, from January 1993 onward;



(e Consequently, to order the Respondent to pay the Applicant the totd sdlary and
benefits due him under the terms of his gppaintment for the period from January 1993 to 20 August
1993, ..., together with interest for dday a the current market rate in France, the Applicant's
country of residence, for the entire period of unfulfilled obligations until the dete of totd and
effective payment of the amounts owed;

() Additiondly, to order the Respondent to pay to the Applicant, as compensation for
the excessve dday in the payment of sdary owed and compensation for the materid, professordl
and mord injury caused by the Respondent'sfallure to fulfil his contractud obligations, in particular
thelack of diligence on the part of the Adminidration and the failure to observe the rdevant
practices, rules and procedures of the Organization, an amount equivadent to Sx months day a
the L-5, gep VI levd as a the date on which the Respondent formally decides to pay the agreed
compensation and orders payment.”

Whereas, on 28 August 1995, the Applicant submitted an additional memorandum in thelight of
devd opments which had arisen in his case subssquent to theinitid filing of his goped;

Whereas the Respondent filed his answer on 18 January 1996,

Wheress the Applicant submitted written observations on 12 February 1996,

Whereas the Applicant submitted an additiona document on 30 September 1996,

Wheress the factsin the case are asfollows:

The Applicant entered the sarvice of the Office for Project Services of UNDP on 21 August 1992
as Chief Technicd Advisor in Djibouti on aone-year fixed-term gppointment governed by the 200 Series of
the Staff Rules, to expire on 20 August 1993, According to the report of the Joint Appedals Board (JAB),
the Applicant had previoudy hed various fixed-term gopointments with UNDP in Cotonou (Benin), ad
Ouagadougou (Burkina Faso). His gppointment in Djibouti was terminated on 8 January 1993, nearly saven
months prior to the expiration date. The Applicant had served three months of his one-year fixed-term
gopointment when the UNDP Resident Representetive in Djibouti received a letter dated
22 November 1992 from the Minigter of Agriculture and Rurd Development of Djibouti in which the
Miniger dated: "the management of this projet, i.e the Nationd Heed of Project and the CTA [Chief
Technicd Advisor] provided by UNDPis completdy unsatisfactory ... Conseguently ... | should be grateful
if you would congder rdieving [the Applicant] of hisfunctions ... and ... arange for his replacement as soon

asposshle.."



On 9 December 1992, the UNDP Resident Representative wrote to the Applicant asfollows

"I regret to inform you thet the Miniger of Agriculture and Rurd Development has asked
meto rdieve you of your functions....

Accordingly, thisletter shdl be conddered to condtitute one month'swritten natice from the
date of recapt, and | should be grateful if you would contact our Adminidration Office to make the

necessaty arrangements for your departure.”

In afax dated 11 December 1992, the Assgant Adminigtrator and Director of the Office for
Project Sarvices informed the Applicant of the following:

"IN VIEW OF CIRCUMSTANCES PERTAINING TO CONTINUATION OF
YOUR SERVICESIN DIBOUTI AND DUE TO THE FACT THAT WE ARE UNABLE TO
ASSGN YOU ELSEWHERE, WE ARE PREPARED TO SUBMIT YOUR CASE TO
ADMINISTRATOR OF UNDP FOR YOUR SEPARATION FROM SERVICE, EFFECTIVE
8 JANUARY 1993,

YOU WOULD BE ENTITLED IN ACCORDANCE WITH ANNEX 11l OF THE
STAFF REGULATIONS TO TERMINATION INDEMNITY, AMOUNTING TO SX-
WEEKS SALARY. PLEASE NOTE ANY ANNUAL LEAVE DUE YOU WILL BE
COMMUTED TO CASH AND WILL BE INCLUDED IN YOUR HNAL
ENTITLEMENTS"

In aletter dated 12 December 1992 addressed to the UNDP Resident Representative, the
Applicant acknowledged receipt of the former'sletter of 9 December 1992 and assured her of his"conplete
readiness during this month of notice to consolidate the progress made on the project (there has been some
...) and to preparefor thefuture’. In her reply to the Applicant of 20 December 1992, the Resdent
Representative thanked him for his underganding with regard to the position taken by the Government of
Djibouti concerning the project and expressed her regret that he hed to leave prematurdly.

On 11 January 1993, the Applicant left Djibouti. In aletter to the Office for Project Sarvices
dated 14 January 1993, the Applicant contended thet his departure from Djibouti should not be consdered a
termingtion as undergood in the Staff Rules

"Asof now | am entirdy & the digposd of the Office for Prgject Sarvicesfor any misson



to Heedquarters or in the fidd until the expiration of my fixed-term gppointment on 20 August
1993. ...

... fortunately, [the UNDP office] has nat terminated my gppointment under the Staff Rules
(atidelX, regulaion 9.1 (b))."

In aleter st through the Assstart Adminidrator and Director of the Office for Project Sarvices
to the Secretary-Generd on 19 February 1993, the Applicant daimed thet his departure from Djibouti hed
not automaticaly terminated his gopointment. He Stressad that none of the communications he hed recaived
from the Office for Project Sarvices condituted atermination of his gppointment under the Saff Rules. He
therefore requested aresssgnment. He proposad that the time between his departure from Djibouti and the
dart of his new assgnment should be consdered as advance annud leave.

According to the report of the JAB, in afax dated 22 February 1993, the Chief of Projects
Personnd of the Office for Project Sarvices had informed the Applicant thet the date of his separation from
the Organization had been revised to 11 January 1993, s0 thet it would correspond with the date of his
departure from Djibouti. According to the Board's report, in afax dated 25 February 1993, the Applicant
acknowledged receipt of his* Sgparation Documents’ but pointed out thet:

"These documentsin no way modify the letter of gpped which | sent on 22 February 1993
[to the] Director of the Office for Project Sarvices, ...

Thisgtuation, which isextremdy detrimenta to me, even though | have done nothing to
bring it on, does nat condtitute an early termingtion of an gppaintment in gtrict compliance with the
Saff Rules”

On 14 February 1994, the Applicant gppeded the decison to the JAB.
The JAB unanimoudy adopted its report on 4 May 1995. Its congderations, findings and

recommendations read asfollows

"20. ThePand firg conddered the question of recaivahility of the goped. It noted that the
apped had been filed after the deedline established by gaff rule 111.2 had expired. However, in
view of the fact thet the Appdlant had been assgned in the fidd, and given the fact thet he hed
continued to discuss the matter with various officdas of UNDP a Heedguarters, the Pand decided
to receive the gpped exceptiondly.



31l.  ThePand next congdered the reasonsfor the termination of the Appdlant's gopointment.
In this connection, the Pand noted that the Government had been disstidfied with the project's
lack of progress, which it largdly attributed to the unsatisactory performance of the Appdlant.
Accordingly, the Government hed requested replacement of the Appdlant in accordance with
UNDP Regulaionsand Rules Sncethistype of project is normaly undertaken onthe bassof a
tripartite agreement, - the Government, UNDP and the executing agency - the Pand conddered
vaid the Governmant'sintervention.

32.  Regadingthetermsof the contract, the Pand reviewed first the Letter of Appointment
which the Appdlant Sgned upon recaipt of aone-year contract. Paragraph 3 of thet letter Satesin
rlevant parts.



This gppointment may be terminated prior to its expiration date in accordance with the
rlevant provigons of the United Nations Staff Regulations and Staff Rulesin which case
the Adminidrator of the United Nations Devdopment Programme will give One Month
written notice.

"Should your gppointment be thus terminated, the Adminidirator will pay such indemnity as
may be provided for under the rdevant United Nations Staff Regulations and Staff Rules
(The normd expiration of the gppointment a its term does not require the payment of any
indemnity.)

33.  Inview of the above, the Pand did not accept the Appdlant's contention that UNDP hed
an obligation to retain him for the remainder of the contract period, namdy sevenmonths. The
Pand therefore sought to establish whether or not the Respondent had complied with the rdevant
provisons of the Letter of Appointment and the Staff Regulations and Rules when he terminated
the Appdlant's gopointment.

34.  ThePand noted that under paragraph 3 of the Letter of Appointment mentioned above, it
was dipulated that the gppointment could be prematurdy terminated.  1n accordance with bath
that paragrgph and the provisons of g&ff rule 209.5 atermination indemnity was payable should
the contract be so terminated. The schedule of the indemnity isset out in Annex 1 (8) to Saff
regulaion 9.3. In accordance with that schedule the parties negotiated and acogpted an amount
equivaent to seven (7) weeks sday, in lieu of the seven unserved months. The Pand further
noted thet theresfter, the Appdlant was repatriated back to his native country, France.

35.  ThePand dsotook note of UNDPs efforts, without suiccess, to place the Appdlant
dsawhere. The Pand was of the view thet indesd UNDP should have, asit did, made every effort
to place him dsawherein view of hispagt sarvice: While regretting that those efforts hed not
materidized, the Pand nevearthdess did not consder that UNDP had an obligation to retain the
Appdlant for the remainder of the contract period.

Hndings and Recommendations

36. ThePand findsthat the progress of the project had been unsatisfactory and therefore the
Respondent acted in accordance with the Staff Rules and the terms of the Letter of Appointment,
when he terminated the A ppdlant's fixed-term gppointment.



37.  ThePand further finds that the Appdlant hed participated in the negatiation for the amount
of the termination indemnity and hed agreed with the Respondent on that amount. The Pand dso
findsthat the Appdlant had been offered and hed received the agreed amount of the termination
indemnity.

38.  ThePand, therefore, makes no recommendation in support of this goped.”

Inaleter dated 1 August 1995, the Applicant was informed, in the fallowing terms, thet the
Secretary-Generd had decided, in the light of the Board's report, to uphold the contested decision:

"The Secretary-Generd has examined your casein the light of the Board'sreport. The
Board found that you had participated in the negoatiaions for the amount of atermination indemnity
and had agreed on that amount. The Board aso found that you had been offered and hed received
the agread amount of the termination indemnity, and made no recommendation in support of your

aopedl.

Subsaquently, your Counsd wrote to the Secretary-Generd on 10 May 1995 dleging thet
there was no evidence that atdex dated 23 December 1992, which documented your participation
in the negatiation of an agreed termination, had been written or authorized by you. Although the
proceedings were complete, and in view of the highly unusua Stuation, the Secretary-Generd
mede further inquiries and has now obtained additiond informeation which fully supports the finding
that you hed, in fact, participated in the negatiations for the amount of atermination indemnity and
agread on that amount. Attached for your information are two documentsfrom ..., aUNDP
offica who formally qates that he trandated into English atext prepared by yoursdf in French, thet
he explained to you the meaning of the English trandation, and forwarded the text as atdex to [the
Officefor Project Services on 23 December 1992, in his capacity of Adminidrative Assgant to
the Resident Representative.

Consquently, the Secretary-Genera has decided to reject your gpped.”

On 24 July 1995, the Applicant filed with the Tribund the gpplication referred to earlier.



Wheress the Applicant's principa contentions are:

1. The Applicant did not agreeto atermingtion of hisfixed-term gppointment. Given the
absence of mutud agreement between the parties as to the early termingtion of his gppointment, the
Applicant was the victim of aunilaterd breach of contract.

2. The rules governing ealy termination of fixed-term gppointments were not obsarved by
UNDP. Conssquently the Applicant was denied the benefit of due process from the Organization in his
aoped tothe JAB.

Whereas the Respondent's principa contentions are:

1. The early termination of the Applicant's gppaintment by UNDP is conagtent with the
relevant procedures.

2. Thetems of the early termination of the Applicant's gopointment were mutudly agresd by
UNDP and the Applicant.

The Tribund, having ddiberated from 1 to 21 November 1996, now pronouncesthefalowing
judgement:

l. The Tribund mug determine whether the Applicant's gppointment was properly terminated with
one month's notice and the payment of a corresponding indemnity of saven weeks sdary, or whether, asthe
Applicant contends, he was compeled to ssparate from service in Djibouti without having been properly
terminated. In this case, the Adminidration would be reguired to pay him the sdlary due him for the period
extending from the time of his departure from Djibouti to the date onwhich his contract would have expired.

. The Applicant's gppointment, conduded for one year, expresdy ipulated thet the Adminigtrator of
UNDP could terminateit prior to the expiration dete by giving the Applicant one month's natice and, in this

case, paying him atermination indemnity as provided for under the United Nations Staff Regulaions

1. The Applicant was seconded to the Minigtry of Agriculture of Djibouti on 21 Augugt 1992 as Chief



Technicd Advisor of aproject entitled "Madter plan for the development of water resources” Asof 27
November, however, the Minigry of Agriculture requested the UNDP Resident Representetive to replace
the Applicant even though the project in question had nat been sarted and no programme had been
devedoped. The Minigry's request was communicated to the Applicant by the UNDP Resdent
Representative in aletter dated 9 December 1992, in which it was dearly Sated that: "[T]hisletter shdl be
congdered to conditute one month's written notice from the dete of receipt.”

The Applicant Ieft Djibouti on 11 January 1993. However, prior to his departure, afax sent to
Djibouti and signed by the UNDP Resident Representative indicated thet the Applicant weas requesting a
termination indemnity of seven weeks sdary, and the Applicant's actud receipt of the indemnity isnot in
disoute.

V. It thus gppearsto the Tribund thet the Applicant’s gppointment was terminated in accordance with
the terms of rules 209.4 and 209.5 of the United Nations Staff Rules and the terms of his|etter of
gopointment in o far as both natice and the termination indemnity were concarned. This conduson mud,
however, be confirmed in the light of the Applicant's contentions

V. The Applicant maintains thet he wias not actudly given notice thet his gppaintment was being
terminated and bases this contention on the somewhat dliptical terms of the letter sent to him on 9 December
1992 by the UNDP Resdent Represantative. 1n the Applicant's view, the notice referred to in the letter
cordtituted nathing more then "the fixing of the date
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of the Applicant's departure from Djibouti pursuant to the request from the Miniger of Agriculture to the
Resdent Representative’. The Tribund does not accept thisline of argument. It isin fact dear thet the
notice to which the UNDP Resdent Representative referred could only be, under the circumatances, the
natice specified in the Saff Rules and the Applicant's letter of gppointment, wheress the notion of a"'notice of
departure” having the same duration is devoid of any legd or logicd foundation.

VI. The Applicant maintains that he was nat party to any negotiations or any agreament concarning the
termination indemnity fixed & seven weeks of hissday. The Respondent, however, mantainsthet the
indemnity was determined with the Applicant's agresment, and introducesin this connection the tesimony of
the Chief of Adminidration of UNDPin Djibouti a thetime. The Tribund seeslittle purpose in pursuing this
metter further, particularly snce the Applicant did receive the indemnity in question, thereby indicating his
acoeptance; the Tribund undergands this to meaen that the Applicant was given natice of histermination.
The Applicant's argument thet the amount “should be daimed againg his entitiements and leave or future
eanings’ isnat convinang to the Tribund.

Ladly, the Applicant maintains that the UNDP Resdent Representative was not competernt to give
him one month's natice with aview to histermination. In the Applicant's view, that competence should have
been vested in the Adminidrator or Chief of Personnd of UNDP. The Tribund conddersthet in any case
the decison of the Resident Representative, empowered to act on behdf of UNDP in the fidd, was
confirmed by her hierarchica superiorsin UNDP.

VII. The Tribund notes thet the Applicant has not proved that his termination was carried out
improperly.
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VIIl.  Acoordingly, the Tribund rgects the goplication.

(Sgnatures)

Hubet THIERRY
Vice-Presdent, presding

Mikuin Ldid BALANDA
Member

Mayer GABAY
Member

New York, 21 November 1996 R. MaiaVICIEN-MILBURN
Execuitve Secretary

Trandaor'snote (@  Asitisnot dear from the origind text whet report is being referred to in the second




sentence of the firg paragraph setting out the facts of the case, the words “of the Joint Appeds Board' have
been insarted in square brackets.

(b) In the fourth sentence of paragraph V1 of the Tribund's judgement, the words "condituait a
SESYeUx une provison avaoir sur ses droits et congés ou ses sdaresfuturs' gppear in quotation marks.
Having dudied the dosser carefully, | have not been ableto find the source of the quoted materid.
Consequently the phrase has been trandated but quotation marks have been omitted.




