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THE ADMINISTRATIVE TRIBUNAL OF THE UNITED NATIONS,

Composed of Mr. Samar Sen, Presdent; Mr. Hubert Thierry, Vice-Presdent;
Mr. Mikuin Leid Bdands;

Wheress, & the request of Subhi Iskandar Geadah, aformer gaff member of the United Nations
Devdopmet Programme (hereinefter referred to as UNDP), the Presdent of the Tribund, with the
agreament of the Respondent, extended to 30 November 1994 thetime limit for thefiling of an gpplication to
the Tribund,;

Whereas, on 30 November 1994, the Applicant filed an gpplication which did not fulfil dl the
formd reguirements of artide 7 of the Rules of the Tribund,;

Whereas, on 28 February 1995, the Applicant, after making the necessary corrections, again filed
an gpplication in which he requested the Tribunal to grant him:

"... correction of his gross sdary effective the deate of hispromotionin 1987 to bea alevd and
gep higher than his previous gross sdary before promation. Hisgrossdary & FSL/7 in 1987
was equivdent to thet of P4/VII gross dary and not the P.3/XI11 he recaived; ...

A. [and to pay him compensation equivaent to] $136,515



B. .. damage reaullting from placement for three and [ hdf years on unjudtified leave
[equivdent to] $91,875

(©) ... compensation for pain of mind; for damage caused to his ganding in his professond fidd;
damage and continued pressures placed on his mentd and physicd hedth; for other mentd and
physicd trauma caused and continued without rdlief [eguivaent to] $122,000."

Whereas the Respondent filed his answer on 13 April 1995;
Whereas the Applicant filed written obsarvations on 26 June 1995;

Wheressthefactsin the case are asfollows:

The Applicant waslocdly recruited by the United Nations Rdief and Works Agency for Pdedine
Refugeesin the Near Eagt in Lebanonin 1957. 1n 1960, he was seconded to the United Nations Operation
in the Congo as Assgant Cashier a the FSL-3 levd. In 1965, he was tranderred to UNDP, where he
sarved as Finance Clerk in Rwanda at the FSL-4 levd until 1967. He was subssquently assigned to other
podts induding Morocco, Mauritius, Syria, Bahrain, Ankaraand Abu Dhebi. Findly, on 3 January 1984, he
was reassgned to Madagascar and, on 1 January 1987, promoted to the P-3 levd.

From 17 November 1987 to 12 May 1988, he was seconded to UNDP in Senegdl. Effective 18
January 1989, hewas trandarred to the Gambia. From 26 May 1989 to 19 November 1992, the Applicant
was placed on gpedid leave with full pay. On 20 November 1992, he was temporarily assgned to UNDP
headquarters, where he remained until 19 February 1993, the date of his retirement.

In aletter dated 21 June 1984, the Officer-in-Charge of the Divison of Personnd informed the
Applicant, who a the time was posted to Madagascar, that ... we arein the process of identifying an
dterndive assgnment morein linewith your family nesds’. On 18 July 1984, the Divison of Personnd
informed the Applicant thet there were no suitable vacant pogsin New Y ork or Washington and that, for the
time being, there were no ather possble duty daions

In Augusgt 1984, two physidians recommended thet the Applicant should be tranferred to another
duty gation for medicd reasons. On 24 September 1984, the Divison of Personnd informed the Applicant
by cable that, dthough Madagascar was usudly afour-year duty gation, "for medicd and compassionae
grounds, we are prepared to condder your move now". The cable took note of the fact that the Applicant
wasinterested in an assgnment restricted to New Y ork or Canada, and sated thet there was no UNDP



officein Canada and no pos avalable & Heedquarters.

In an audit report dated 4 May 1987, it was noted that the Applicant had been assgned to
Madagascar a the beginning of 1984, that he hed fdlenill saverd months after hisarrivd and had been
replaced in his duties and that "three years fter hisarriva, and while there have dready been three
succesorsfilling his post of Adminidretive Officer, [the Applicant], who remains assgned to the
Madagescar office, isdill not carrying out any duties there and does not even figure in the organizationd
chart provided to the auditors'. It was further noted in the report that "the Divison of Personnd, dthough
goprised of the matter on saverd occasons by the office ..., has not seen fit to trandfer the person in question
to an office more suited to his ahilities and background”, and that "the concern nat to perpetuate a Stuation
fdt to be temporary hasled to a Stuation in which the person in question has not been assigned any red
work”.

In reply to arequest for information from the United Nations Board of Auditors regarding these
obsarvations, the Resdent Representative in Madagascar Sated that the Stuation of the Applicant “isa
source of condant frudration for the Resident Representative who, Snce hisarriva two years ago, hes been
trying to convince Headquarters to reassign the officer in quedtion’”.

On 11 March 1987, the Applicant again requested that he be trandferred to New Y ork in order to
provide his children with better educationd opportunities and to avall himsdf of medicd assgance Ina
reply dated 2 July 1987, the Associate Adminidirator noted thet, during the 1987 promation review, the
Applicant had been promoted to the P-3 levd, an action which, he pointed out, "'has partly been taken to
fadlitate your reessgnment to UNDP or Agency Headquartersif and when a suitable post would come up'.
He added that such apogt was currently not available but that “the Divison of Personnd continues to idertify
each opportunity”.

In November 1987, the Applicant was seconded to Senegd and, on 18 January 1989, he was
assgned to the Gambia On 22 May 1989, the Director of the United Nations Medicd Service authorized
the evacuation, under medicd supervison, of the Applicant to France and granted him sck leave with adaily
subsstence dlowance until 25 July 1989. In atdex dated 8 August 1939, the Applicant was informed of the
recommendation of the Director of the United Nations Medicd Sarvice that "you should not return [to the]
Gambiadue [to] your hedth condition”. On 26 May 1989, the Applicant was placed on pecid leave with
full pay until 31 December 1989 "pending identification of anew duty dation”. This goecid leave was



extended twice, until the end of 1992.

On 14 December 1990, the Director of the United Nations Medica Service informed the Divison
of Personnd of UNDP that the Applicant "should only be assgned to Heedquarters'.

In reply to the Applicant's request for information, on 14 August 1992, the Divison of Personnd
confirmed thet his retirement date was 10 January 1993, and inquired whether he would beinterested ina
short temporary assgnment to the Finance Section of the Office for Project Services (OPS) in New York
untl hisretirement. Thetdex dated that "if thisis not of interest to you we will continue your Satus on
[oecid leave with full pay] until sparation”.

On 22 Augugt 1992, the Applicant accepted the offer to work a2 OPS/New Y ork.

On 20 Noverrber 1992, the Applicant began histemporary assgnment & UNDP heaedquarters
At the sametime, his pedid leave with full pay was retroactively goproved for the period from 1 January
1991 to 19 November 1992. On 19 February 1993, the Applicant retired.

On 12 March 1993, the Applicant requested the Secretary-Generd to redressthe fallure of
UNDP to find him an acceptable post that would have endbled him to improve his professond skillsand
cary out duties that would have advanced his career. The Applicant further requested that his promotion in
1987 to the Professond category be reviewed, snce the promotion hed resulted in areduction of hissdary
and of the dlowances he had been recaiving.

On 26 March 1993, the Applicant filed an goped with the Joint Appedls Board (JAB). The
Board adopted itsreport on 3 May 1994. Its congderations and condusons are asfollows

"Considerations

6. The Pand agreed with [the] Respondent thet if each of the decisons objected to by [the]
Appdlant was conddered in isolation, the gopeal would be time-barred. It fdlt, however, thet if
there were apattern of discrimination or mistrestment over aperiod of years as dleged by [the]
Appdlant, the goped would berecavable It reviewed the filesto see whether there was evidence
of such a pattern.

7. The Pand found reason to underdand and sympethize with [the] Appdlat'sfedings
of frudration, but it found no evidence of any discriminatory action by UNDP. On the contrary, it
did find evidence of atempts - dbat, ineffective and tardy - to hdp [the] Appdlant find aposting
in North America

Conclusion



8. The Pand condluded, therefore, thet the gpped was not recavable.”

On 11 May 1994, the Under- Secretary-Generd for Adminigration and Management tranamitted
to the Applicant acopy of the JAB report and informed him thet the Secretary-Generd "has taken note of
the Board's condlusion that your gpped was not recaivable, and accordingly, has decided to take no further
action in respect of your casg'.

On 28 February 1995, the Applicant filed with the Tribuna the gpplication referred to earlier.

Wheress the Applicant's principd contentions are:

1. The Applicant isfiling an gpped agang aseries of decisons each of which had new
consequences a alater date, 0 that he was the target of sysematic and continuing discrimingtion.

2. The Respondent hed no legitimete reason to assgn the Applicant to duty dationswhere his
hedth was likely to deteriorate and to kegp him in adate of uncertainty for along time, which prevented him

from pursling his carer in the normd manner.

Whereas the Respondent's principd contentions are:

1. The gpped wastime-barred and the JAB properly exercised its discretionary power in not
recommending thet the time limit be waved.

2. Thereis no credible evidence that the decisons againg which the goped wasfiled were
biasad or were taken for some other unjudtified reason.

The Tribund, having ddiberated from 11 to 16 July 1996, now pronounces the following
judgement:

l. The present case reved s the poor management by UNDP of one of its saff members. It gppears
thet, for ten years, that is, from his assgnment to Madagascar in 1984, as Adminidraive Officer, until his
retirement in February 1993, the Applicant performed virtudly no activity of any use to the Organization of



which hewas ardatively high-ranking member. Indeed, he had bardly conenced his dutiesin Madagascar
in January 1984 when areplacement was gppointed to his pos, and was followed by severd others. Asa
result, the Applicant, who suffered from poor hedlth, was not assgned any spedific duty for the entire
duration of hismisson to Madagascar, which lagted until 1988. This Stuation gave rise to obsarvations by
the auditors assgned by the United Nations Board of Auditorsin 1987 to ingpect the Antananarivo office to
which the Applicant was in principle attached, dthough these obsarvations did not dicit much of aresponse
from the UNDP authorities

Assgned to the Gambiain 1989, the Applicant did go but hed to be medicdly evacuated four
months later to the south of France, where he remained until 1992 on specid leave with pay. At thet time
(November 1992), shortly before his retirement, the Applicant was assgned to UNDP headquartersin New
Y ork, where he worked for three months, until 19 February 1993, the effective date of hisretirement and his
return to the Cote dAzur.

. The Applicant bdieves thet hisinactivity during thiswhole period was harmful to him. He
conddersthe reason for such inactivity to be discrimination towards him which deprived him of en
appointment to UNDP heedquartersin New Y ork;, in accordance with hiswishes and abilities Hedams
thet such discrimination was the result of a ddiberate palicy on the part of the UNDP Adminidration to keep
him out of the way.

. Thereview of the facts as reported by the Applicant himsdlf revedsthat thereis nothing to
corroborate his dlegations or judtify hisdams. Hisinactivity during his stay in Madagescar was due to poor
hedth and the fact that he was condtantly waiting for another assgnment or, to be exatt, his assgnment to
New Yark, in hisview the only acogptable duty sation but where, however, there was no pogt avalable for
him. Moreover, it was & hisrequest thet his brief misson to the Gambiawas terminated.

During thistime, the Applicant received apromation. From aFHedd Sarvice Leve-7 post hewas
promoted in 1987 to the P-3 levd, which in prindple should have fadilitated his assgnment to New Y ork
and, a the very leadt, demondrated the Adminigration's goodwill towards him.

V. The Applicant contests the decisions which UNDP successively adopted concerning him: - his



assgnment to Madagescar, his assgnment to the Gambiaand the gpedid leave with pay which he recaived
from 198910 1992. He daims compensation for dameages caused to him, namdy "for pain of mind; for
damage caused to his ganding in his professond fidd; damage and continued pressures placed on hismentd
and physicd hedth; for other mental and physicd trauma caused and continued without rdlief*. The
Applicant aso requests compensation for the loss caused to him by his promation in 1987 to the P-3 levd,
which resulted in tota remuneration less then what he hed recaived a his previous FSL-7 pogt.

V. The JAB deamed that, if each of the decisons objected to by the Appdlant was conddered in
isolaion, his goped would be time-barred but would have been recaivable if he had been, as he dleges, the
target of ddiberate discrimination during the years of hissarvicein UNDP. The Board totdly rgected the
|atter assumption and, in the light of the facts st out above, the Tribund shares the Board's condusion on the
subject.

VI. For these reasons, the Tribund rgects the goped.

(Sgnaures)
Sanar SEN
Presdent

Hubat THIERRY
Vice-Presdent

Mikuin Ldid BALANDA
Member

Geneva, 16 July 1996 R. MaiaVICIEN-MILBURN
Executive Secretary



