
UNITED 
NATIONS 

United Nations Conference 
on Trade and Development 

United Nations Conference on an 
International Code of Conduct 
on the Transfer of Technology 

Distr. 
GENERAL 

TD/CODE 'IDT/52 
5 August 1988 

Original: ENGLISH 

DRAFT INTERNATIONAL CODE .OF CONDUCT ON THE TRANSFER OF TECHNOLOGY 

Report and notes by experts on the outstanding issues 

Compiled by the UNCTAD secretariat 

GE.88-55377/6434G 

TD 



TD/0)D:&- 'IOT/52 
page ii 

CONTENI'S 

Preface 
Part one 

Report by experts addressed to the Secretary-General of 
UNCTAD. Outstanding issues regarding an international 
code of conduct on the transfer of technology •••••••••••••••••• 

Part two 

Notes by experts on the outstanding issues in the draft 
code of conduct on the transfer of technology •••••••••••••••••• 

A. Chapter 4 of the draft i-nternational code of conduct 
on the transfer of technology: alternatives for· 

negotiation, by Carlos Correa ••···••··•··••···~·-•··••· 

B-. Solutions for remaining issues in chapter 4 chapeau, 

by Joel Davidow •-•••···•·-·•·•······•···••··•·••-•··•·· .... 

c. Notes on the draft code on transfer of technology, 
by Luiz Olavo Baptista ...............•.... •-•· .......... -~-

D. Outstanding issues in chapters 4 and 9 of the draft 
code of conduct on the transfer of technology, 
by Stanislaw J •. Soltysinski ·••···••••••·•••••·•••-•··••-•-

E~ Transfer of technology agreements and conflict of 
laws,. by Fran<;ois Dessemontet •••••••••-••··•---··•----·••-••----

F. UNCTAD code of conduct on the transfer of technology:. 
applicable law and settlement of disputes, 
by- Ike Minta ................ •. •-••-•-• • • • • • • • • •-• • •-• ._ •.• •-• • • --

Paragraphs 

1 - 29 

1 - 152 

1 - 9 

10 - 26 

27 - 52 

53 - 91 

92 - 120 

121 - 152 



PREFACE 

TD/OJDE TOT/52 
page iii 

Since 1978, six sessions of the United Nations Conference on an 
International Code of Conduct on the Transfer of Technology have been held 
under the auspices of UNCTAD with the aim of negotiating and adopting 
universally acceptable norms and standards on the transfer of technology. The 
sixth session of the Conference was held in Geneva from 13 May to 
5 June 1985. Following that session, the General Assembly of the 
United Nations invited the Secretary-General of UNCTAD and the President of 
the Conference to hold consultations with interested Governments with a view 
to identifying appropriate solutions to the issues outstanding in the draft 
code of conduct.~/ Most of the issues still outstanding in the draft code 
are to be found in chapters 4 (restrictive practices) and 9 (applicable law 
and settlement of disputes). 

The present document is a collection of recent material relating to the 
negotiations on the code of conduct on the transfer of technology. It 
includes a report by experts invited, in their personal capacity, to express 
their views on the issues outstanding in the negotiations on the code and the 
papers prepared by the sane experts on the issues outstanding in chapters 4 
and 9 of the draft code. 

The views expressed in this document are those of the authors and do not 
necessarily reflect the views of the UNCTAD secretariat. 

~/ The text of the draft code of conduct is reproduced in 
document TD/CODE TOT/47. 
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REPORT BY EXPERTS ADDRESSED 'ID THE SECRETARY-GENERAL OF UNCTAD ~./ 

Introduction 

1. General Assembly resolution 41/166 of 5 December 1986 requested the 
Secretary-General of UNCTAD to subnit a report to the General Assembly at its 
forty-second session on progress made in consultations with Governments on the 
issues outstanding in the draft International Code of Conduct on the Transfer 
of Technology, aimed at finding solutions to those issues. In order to assist 
in the preparation of the said report to the General Assembly, the 
Secretary-General of UNCTAD invited a number of experts to Geneva to provide 
advice on the nature and consequences of the present difficulties in the 
negotiations, and to suggest appropriate solutions to the issues outstanding, 
as well as possible means of concluding the negotiations. The experts, who 
were invited in their personal capacity, were Mr. Luiz Olavo Baptista 
(Brazil), Mr. Carlos Correa (Argentina), Mr. Joel Davidow (United States of 
America), Mr. Fran~ois Desserrontet (Switzerland), Mr. Ike Minta (Ghana) and 
Mr. Stanislav SOltysinski (Poland). In order to provide a basis for the 
discussions, papers on different aspects of the Code, mainly chapters 4 and 9, 
were prepared by the experts. Mr. Soltysinski was not able to attend the 
meeting, but his paper was taken into consideration in the discussions. 
Mr. A. Thrush, International Chamber of Comnerce, contributed his comments. 
The experts met from 24 to 28 August 1987. The main issues discussed were the 
chapeau of chapter 4 of the Code, dealing with restrictive practices in 
transfer of technology transactions, and paragraph 9.1, dealing with choice of 
law. 

2. ~he observations and conclusions of the experts are set out below. 

I. The origins and evolution of the Code negotiations 

3. During the late 19 50s and 1960s, the transfer of technology to developing 
countries increased substantially. While appreciating the beneficial effects 
of this transfer of technology, the national authorities of some developing 
countries perceived that certain practices associated with transfer of 
technology transactions were abusive or contrary to national development 
needs. It appeared to them that these unacceptable practices arose either 
because of the imbalance in the respective bargaining po~rs of the licensees 
and licensors in these transactions or because of the absence of sufficient 
regulation. In order to remedy this situation, they adopted national 
legislation regulating technology transfer transactions and proscribing 

*/ The present report to the Secretary-General of UNCTAD was prepared 
by co~sultants invited, in their personal capacity, to express their views on 
the issues outstanding in the negotiations on an international code of conduct 
on the transfer of technology. The report was originally circulated to 
Governments, after consultations with regional groups' co-ordinators and 
China, under the symbol UNCTAD/l'T/Misc.74 of 8 September 1987. 
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certain restrictive practices connected with such transactions. At the 
multilateral level, developing countries pranoted initiatives for the adoption 
of an international code of conduct on the transfer of technology. These 
developments took place during a period of relatively high tension between 
host Governments and suppliers of foreign investrrent and technology. 

4. The main impetus to the negotiations on the draft Code was provided by 
the General Assembly in 1974 in its Prograrrme of Action for the Establishment 
of a New International Economic Order (resolution 3202(S-VI)), which refers to 
the adoption of an international code of conduct on the transfer of technology 
responsive to the needs of developing countries. Thus, the Code was seen from 
the start as primarily aimed at nealing with an aspect of North-South economic 
relations; but it was soon decided that its character and application should 
be universal. During the period 1976-1980, a large number of meetings took 
place, first an Intergovernmental Group of Experts, and after 1978, th~ 
United Nations Conference on the Code, and significant progress was achieved 
in the Code negotiations, resulting in agreement on a number of important 
issues. From 1980 onwards, however, progress in the negotiations has 
considerably slowed, and no agreements were reached on the outstan<iin-::1 issues 
at the sixth session of the Conference in 1985. Since then, consultations 
have taken place to consider various options for completing the work. 

I I. The changing environment of international transfer of technology 

5. The experts believe that further negotiations on the Code would have to 
take into account inportant changes that have occur red since the inception of 
the negotiations. 

6. During the 1980s, a number of significant changes have taken place in 
developing countries regarding foreign investment and transfer of technology 
regulations. Burdensome foreign debt, a sluggish economic development, and 
the low rate of investments have, among other factors, propelled a shift in 
emphasis from control-oriented to encouragement-oriented foreign investrrent 
policies. A number of countries have substantially modifie<i or eliminated 
fade-out obligations, relaxed limits on profit remittances, opened foreign 
participation in previously closed sectors, and adopted other measures aiming 
at liberalizing their regulations. Policy changes are particularly marked in 
some Latin American countries, as well as in planned-economy countries in Asia 
and Africa. In the area of transfer of technology regulations, the 
application of existing regulations has been considerably relaxed in some 
developing countries, consistent with the new mood prevailing in such 
countries with regard to foreign investment. 

7. On the other side, irrportant developments have taken place in developed 
countries in connection with intellectual property and anti-trust laws. The 
emergence of new technologies, the critical role played by technology in world 
competition, and the drastic shortening of technologies' life-cycle, have 
fostered chanqes in the conception and ex tent of rights confer red under 
intellectual property. Three main trends can be discerned. First, there is 
an i,creased willingness to broaden the scope of intellectual property 
protection to new phenomena, like software, biotechnological produ~ts and 
integrated circuits' layouts. The existing legal framework seems in som: 
important respects inadequate to cope with the new challenges. Second, in 
order to solve the difficulties and gaps of the existing legal system, an 
increased attempt is made to reinforce the rights conferred thereu nd er, 
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including the adoption of anti-counterfeiting measures. Third, these new 
int•~llectual property problems have created pressures for international 
solution. For example, consideration of intellectual property issues has been 
jncluded for discussion in the framework of GATT. It should also be noted 
that the nature, cost and rapid obsolescence of new technologies requires in 
many cases their quick application and recovery of research and development 
investments. This situation gives rise to other modalities of 
conmercialization in which protection of secrecy and contractual obligations 
have more practical importance. 

8. As regards anti-trust law, changes in interpretation and enforcement have 
occur red in many developed countries. The perceived need to enhance the 
int~rnational competitiveness of national firms and encourage research and 
development and innovation has led to a more permissive approach to joint 
research arrangements and licensing restrictions. 

III. Role and relevance of the Code 

9. The relevance of the Code in a continuously changing global environment 
was also considered from the point of view both of Governments and of parties 
to transfer of technology transactions. Despite the tension between the 
preference for a free market for technology transfers, for minimum regulation, 
and for protection of technology suppliers, as opposed to the emphasis on 
regulation and control, there was thought to exist at present sufficient 
c0rnmon ground to warrant the creation of a global framework of norms and 
standards for transfer of technology. 

10. These norms and standards seek not only to influence the behaviour of 
technology suppliers, but also to establish universally acceptable standards 
by which the treatrrent of technology suppliers may be judged, as we 11 as a 
corranon framework for the transfer or licensing of industrial property rights. 
In the context of an interdependent world economy, such a corranon framework 
would greatly enhance the stability and predictability needed for the free 
flow of technology among nations. Since national regulations might grow even 
more diverse in the absence of international standards, technology suppliers 
would not necessarily face a world of minirrurn regulation if the Code were not 
to be adopted. Therefore, the very creation of a corranon frame of reference 
for national regulatory regimes would in itself constitute a positive 
development even from the point of view of technology suppliers. 

11. With an agreed Code, the flow of technology transfers to developing 
countries would be encouraged to the extent that the regulatory standards are 
not only harmonized, but also reasonable. In this respect, as pointed out 
above, there is an increasing tendency on the part of the developing countries 
them.selves towards liberalization of their national regulatory regirres in 
order to encourage increased investment flows in pursuance of their 
development objectives. Such encouragerrent of technology flows is clearly 
compatible with the commercial objectives of technology suppliers, as well as 
with the foreign economic policy objectives of developed countries. 

12. An effort to balance the various interests is already reflected in the 
draft Code. For exanple, chapter 3 of the draft Code sets standards for 
Governments, e.g. fair treatment, protection of industrial property, etc., 
while chapters 4 and 5 set standards for parties. Within chapters 4 and 5, 
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the negotiated text describes both what is not justified and what is justified 
in contractual arrangements. However, this balanced approach will not have 
its full beneficial effect until the Code is concluded and finally adopted. 

IV. Chapter 4 of the draft Code: Restrictive licensing practices 

13. From the beginning, a centerpiece of the proposed Code has been a list of 
restrictive licensing practices to be avoided. Most of the practices listed 
in certain early drafts of the Code came from the regulations of some 
developing countries. However, these regulations used as one reference p::,int 
anti-trust rules and decisions of developed market-economy countries. 

14. Although it was possible to reach nearly full agreement on a corranon list 
of practices, it was rrore difficult to formulate a title for the chapter and a 
"chapeau", or introductory section, which would set forth an analytic 
framework for determining when certain practices would be acceptable rather 
than objectionable. 

15. The developing countries, based on their own experience, viewed transfer 
of technology regulation as a continuing p::,licy related directly to the 
control of foreign investment. The purpose of such regulations was not so 
much to preserve competition as to balance bargaining strength, encourage 
national development and further exp::,rt goals. The regulations were applied 
to sane extent to parent/subsidiary transactions and were generally not 
applied to purely domestic transactions. Many of the developing countries did 
not have anti-trust legislation or had seldom enforced it in the licensing 
context. 

16. The developed market-economy countries, with a few exceptions, had 
generally not regulated transfer of technology by means of special 
legislation. However, most of these nations did have an anti-trust law; and 
in certain of them there was a well developed jurisprudence regarding 
anti-trust and licensing. This jurisprudence presumed licensing to be a 
useful, legitimate activity which will inherently be restrictive to some 
degree. Under this system, a license restriction would be offensive only when 
the limitation of competition goes beyond the need of the licensor to protect 
and exploit its intellectual property rights and would significantly lessen 
competition in a relevant market. 

17. During the negotiations, it developed that the chapeau might need to deal 
with as many as four distinct topics: (1) a general standard for defining 
what restrictions are unacceptable; (2) a list of relevant factors to be 
considered in judging reasonableness; (3) a statement concerning the 
applicability of chapter 4 to restrictions arrong subsidiaries and a parent, 
and (4) a statement clarifying the relation between the chapter 4 rules and 
national laws or regulations which were different. 

18. The basic standard is to state what kind of practices chapter 4 
condemns. It seems agreed that chapter 4 is addressed to licensees as well as 
to licensors. In any event, there is little doubt that the chapeau must 
include some phrase to the effect that "parties to international transfer of 
technology transactions should refrain from the following practices • • • "• 
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19. The second half of the basic rule clause in most drafts usually deals 
with the idea of injury or restriction. There are nul'IW:!rous concepts of what 
interest may be adversely affected, e.g. (a) competition; (b) technological 
or economic development; (c) the transfer of technology itself. Most 
discussion has centered on the first two alternatives. 

20. The experts were of the view that at the present stage of negotiations, 
and in the light of the international situation and varying legal approaches 
at the national leve 1, it was not feasible to provide for a development test 
with no competitive analysis as the universal standard applicable to all 
nations, including those which follow an approach based on corrpetition. 

21. It was recognized that both the competition test and the development test 
presumed that a licensee freed from unjustified restraints on its corrpetitive 
freedom would perform more effectively in international trade or national 
markets, or in research and development. Both tests would conderrn a number of 
the same practices in equivalent situations. The experts believed that the 
acceptan::e of a chapter based on a corrpetition test, even if it condemned 
fewer practices in itself, would in some cases supplement and complement 
national law and rerredies and would not derogate from national discretion to 
employ a development test and thereby to deal with other practices not 
primarily raising competitive concerns. It was therefore concluded that since 
the Code by its terms (see section 2.2(ix)) does not supersede national law, a 
standard based on the concept of an undue restraint of corrpetition could 
provide a basis for agreement. Also, the standard should make clear that an 
anticompetitive practice would be of significance for the purposes of the Code 
when such a practice would be likely to adversely affect trade or development. 

22. It was concluded that a corrpetition test would render this chapter 
logically inapplicable to transactions among firms under corrmon control, whose 
rational management alrrost always restrains rivalry within the group. It was 
recognized, however, that chapter 5 would be applicable to such transactions, 
and national laws using a development test would continue to regulate such 
relationships. 

23. The development of the negotiation has led to the conclusion that if 
restrictions in technology licenses are to be judged according to a rule of 
reason or in regard to whether they are justifiable, there should be some 
indication of the factors to be considered in making such an evaluation. 
Previous formulations have referred to the need to consider all relevant 
circumstances and have sometimes referred to the interest of the recipient 
country or the effect on its development. The experts believed that the list 
of factors should refer to the legitimate interests of the parties, the scope 
and duration of the rights involved, and the need to encourage the transfer of 
technology, as well as the probable effects on trade and development. 

v. Chapter 9 of the draft Code: Applicable law and dispute settlerrent 

24. The original text proposed by the developing countries provided that 
technology transfer arraf'Bements be governed with regard to their validity, 
performance and interpretation by the laws of the technology-receiving 
country. This country should exercise legal jurisdiction over the settlement 
of disputes pertaining to those arrangements. Arbitration would be permitted 
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only if the laws applicable to the technology transfer agreements do not 
exclude recourse to arbitration. On the contrary, developed market-economy 
countries stressed party autonomy arrl arbitrability of disputes relating to 
transfer of technology agreements. 

25. After lengthy negotiations, the present draft on chapter 9 as proposed by 
the President of the Conference in its sixth session reconciles the interests 
of developing and developed countries. It allows for recourse to arbitration 
whenever the relevant laws of the parties concerned admit arbitration of a 
dispute (9.3). It recorrmends the use of internationally accepted rules of 
arbitration such as UNCITRAL rules (9.4). The States are encouraged to 
recognize and enforce arbitral awards (9.5). Imperative rules on jurisdiction 
are no longer mentioned in the draft Code. 

26. This positive approach to the arbitrability of disputes is paralleled by 
recognition of party autonomy in the choice of the law applicable to the 
agreerrents on transfer of technology. The principle which is laid down by 
para. 9.1 as proposed in all drafts currently under consideration is that the 
parties may, by conman consent, choose the law applicable to their contractual 
relations. The experts agreed that under many legal systems, party autonomy 
cannot be deemed to be absolute, so that it is proper for the Code to state 
that a choice of law by the parties will not limit the application of rules of 
national legal systems which cannot be derogated from by contract (text 
sut:mitted by the President of the Conference during its sixth session). It 
did not appear to be necessary to specify that the national legal systems that 
could limit party autonomy must have a substantial connection with parties or 
with the transaction, since this is obvious. Mention of the forum did not 
appear to be crucial because it is implicit in the text. 

27. The experts concluded that para. 9.1 as proposed by the President during 
the sixth session~/ is a statement that adequately reflects prevailing 
conceptions on the matter and would help to create a legal clin:ate conducive 
to the transfer of technology. 

VI. Conclusion 

28. The experts believed that inportant changes are occurring in the transfer 
of technology and in attitudes towards regulation of transfer of technology. 
These changes justified a certain shift of errphasis in the negotiation of a 
code of conduct, but did not alter the desirability of achieving a code. 

29. It was the view of the experts that the adoption by all groups of the 
approaches discussed above regarding chapters 4 and 9 of the Code may lead to 
the successful conclusion of the negotiations on the Code. 

~/ "Parties to transfer of technology transactions may, by conman 
consent, choose the law applicable to their contractual relations, it being 
understood that such choice of law will not limit the application of relevant 
rules of national legal systems which cannot be derogated from by contact." 
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Part two 

NOTES BY EXPERTS ON THE OUTSTANDING ISSUES IN THE DRAFT INTERNATIONAL 
CODE OF CONDUCT ON THE TRANSFER OF TECHNOIDGY 

A. Chapter 4 of the draft international code of conduct on the 
transfer of technology: Alternatives for negotiation 

by Carlos M. Correa 

1. The purpose of this paper is to consider briefly the negotiating options 
available in connection with chapter 4 of the draft international code of 
conduct on the transfer of technology (hereinafter refer red to as "the draft 
code"). The difficulties encountered in reaching a text acceptable to all 
groups are largely responsible for the failure to successfully conclude the 
process of negotiations which began more than 10 years ago. 

2. The present situation concerning chapter 4 might be surrmarized as follows: 

(a) All groups have clearly indicated the importance that they attach to 
the final drafting of this chapter. The possible alternative of adopting a 
code without it does not seem likely to find sufficient support in the 
international community, l/ and in particular in the Group of 77. In fact, 
the conclusion of an international instrument on technology transfer without a 
special reference to the issue of restrictive practices would clearly fall 
short of expectations, given the efforts already made. It would, in addition, 
prevent such an instrument from having any substantial irrpact on the 
modalities under which such transactions take place in the North-South 
context. Finally, the absence of that chapter might be interpreted to mean 
that other instruments, in particular the Set of Multilaterally Agreed 
Equitable Principles and Rules for the Control of Restrictive Business 
Practices, are directly applicable in the context of this code of conduct; 

(b) The difficulties that prevent any progress in the negotiation of 
chapter 4 are sufficiently identified. They relate mainly to three elements 
contained in the introductory paragraph of the chapter (chapeau): (i) the 
characterization of the practices to be avoided and the circumstances under 
which they should be avoided; (ii) the criteria determining whether a 
practice is restrictive or not for the purpose of the Code; and (iii) the 
applicability of chapter 4 provisions to transfer of technology transactions 
between related parties (affiliated parties/parties under cornnon control). 1/ 
Out of these three elements, the last two are to a great extent dependent upon 
the first one, that is, how the practices are conceptualized. The conflicting 
views existing on this matter are one of the critical points for any further 
discussion on chapter 4. Two positions are at stake. The "competition 
approach" taken by Group B considers that practices listed are to be regarded 
as restrictive business practices and are to be prohibited or controlled on 
the grounds that they restrict corrpetition. According to the "development 
approach", on the other side, practices listed in chapter 4 should be avoided 
where they either restrain trade or adversely affect the international flow of 
technology, particularly as either type of behaviour might hinder the economic 
and technological development of acquiring countries; 
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(c) As a result of intensive discussions and negotiations, ·many 
corrpromise proposals designed to solve the existing diverging views have been 
prepared and suanitted for the consideration of the United Nations Conference 
on the Code at its various sessions. A number of those attenpts constitute a 
good expression of skill, understanding of the underlying problems and 
imagination. Among them, the text under consideration at the end of the 
sixth session of the Conference ll would appear as quite a balanced and 
promising proposal. One of the Groups has already indicated, however, that at 
present it cannot adhere to it; 

(d) The international context in which the draft Code negotiations are 
currently taking place is quite different from that prevailing at their 
inception. Most developing countries are subject to the heavy burdens irrposed 
by foreign debts and constrained by sluggish economic growth or stagnation. 
During the 1970s, the oil crisis and the economic and technological 
performance of several developing countries provided a basis on which to 
discuss the conditions for a "new international economic order" (one corrponent 
of which would be a code of conduct on technology transfer). The developing 
countries' capacity to effectively obtain such conditions today have been 
substantially eroded. It would be completely unrealistic to assume that there 
is any possibility for those countries to get concessions from the developed 
world in the course of multilateral negotiations such as those relating to the 
draft Code; 

(e) Finally, and in connection also with point (d) above, it soould be 
noted that matters relating to foreign direct investments and transnational 
corporations are currently undergoing a process of substantial liberalization 
in developing countries. The most striking example is perhaps that of the 
Andean Group countries, as a result of the recent revision of Decision 24. In 
Africa and Asia, likewise, a general relaxation of policies and legislation 
regarding transnational corporations can be found, the aim being to proJOC>te 
foreign investments and the acquisition of foreign technology. While those 
changes are more marked in connection with investmant policies, they have also 
in practice affected policies concerning specifically the transfer of 
technology. 4/ On the other hand, a liberalizing trend is also observable in 
some develop;d countries as regards the enforcement of anti-trust principles, 
in particular with regard to the scope and criteria of application of the 
"rule of reason". 

3. The possible alternatives for dealing with chapter 4 may be analysed in 
the light of the above five considerations. Leaving aside the hypothesis of 
corrpletely excluding the chapter, two options exist: either a corrpromise can 
be obtained through drafting, or one of the approaches ( "competition"/ 
"development") prevails. 

4. It does not seem realistic to think that by way of skilful rewording it 
is possible to attain a consensus on matters pending in chapter 4 in the near 
future. As mentioned before, there is no reason to think that developed 
countries are prepared to make concessions on a concept that contradicts their 
own national policies and the strengthening of which is actively sought at the 
international level. The "universal character" of the Code - in fact 
sustained by the Group of 77 - does not facilitate flexibility in the 
developed countries' position. Given that the Code rules would apply to any 
North-North relationship, it does not seem logical to expect arr:1 willingness 
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on the part of those countries - particularly in the present international 
context - to partially accept a concept ( the "development approach") that has 
no legal grounds in those countries. The re\\Ording of the chapeau and other 
clauses, therefore, does not seem to offer a real way out to conclude the 
negotiations. 

5. Furthermore, the relative weakness of developing countries in the 
international scenario makes it impossible to find a final solution based on 
the admission of the development test. In the confrontation of the two 
approaches, there is no real chance for developing countries to impose their 
own criteria. Moreover, if the Code negotiations are interrupted, it is 
likely that the issue of technology transfer will emerge in other forums, for 
exanple in GATT. This may inply the practical abandonment of the principles 
and provisions which have already been agreed upon under the draft Code 
negotiations and which are consistent with the developing countries' main 
expressed concerns and expectations. Given the different starting points, if 
new negotiations on the issue had to be initiated now, it would be extremely 
difficult to obtain better terms, and it is even possible that the progress 
made during the last 10 years of negotiations would be lost. 

6. The analysis of the approaches at stake gives rise to two additional 
considerations. First, the "competition" approach has a history, national 
legal precedents, extensive jurisprudence, and even international recognition 
in UNCTAD and other forums. The concept underlying the "development 
approach", for its part, is generally determined by national authorities 
entrusted with the application of transfer of technology regulations in 
developing countries. The precise content and limits of the concept are, in 
fact, difficult to define in general terms, since they are strongly dependent 
on the development philosophy of each country. It cannot exhibit, either, a 
background comparable to the "competition" approach. Second, notwithstanding 
the differences in approaches, a more detailed analysis of particular 
restrictive clauses may indicate that there exists comnon ground which is 
covered under both of them. While, in effect, the adoption of either of thP. 
approaches would evidently imply different degrees of coverage of restrictive 
practices - more limited in the case of the "competition" criteria - a number 
of situations may be deemed as substantially dealt with under either of them. 

Conclusions 

7. There is no real room to continue a drafting effort aiired at reconciling 
the diverging positions on chapter 4. The situation of developing countries 
in the present international situation, the universality of the Code and the 
openness of the concept underlying the "development test" permit one to assume 
that developing countries have no charx::e of obtaining the approval of their 
position. 

a. However, due consideration should be given to the fact that the two 
discussed texts should not be viewed as mutually exclusive alternatives. A 
number of the typical restrictive clauses are covered urrler both approaches 
(though, obviously, in a more limited way under the "competition" approach). 
The acceptarx::e by all countries of this latter approach will ensure, at least, 
the recognition of the illegality of S(jlle of the practices that hinder 
developing countries' technology transfer transactions. In addition, if - as 
proposed during the sixth session - a clear and general reservation as to 
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national law is included, other practices may be declared condemnable in 
accordarx::e with that law. It is ti~, therefore, to consider whether it would 
not be convenient for developing countries to speed up the adoption of the 
Code in its present draft text, even if the "development" test is not 
reflected therein. Such an action might transform some failure into partial 
success by providing a basis for the evolutionary development of international 
law on technology transfer, including a set of typical restrictive 
practices. Furthermore, the content of other chapters of the draft Code 
(particularly on national legislation and rights and obligations of parties), 
which to a great extent reflect developing countries' views, might well 
justify the relative loss to be suffered in chapter 4. 

9. In sum, a final decision on chapter 4 cannot be taken in isolation from 
the current international situation and from the consideration of the Code in 
its totality. If it is not possible to obtain now all the expected results, 
the progress made so far deserves to be preserved. This would not imply, of 
course, that in the future, if the prevailing conditions allow it, new steps 
could not be taken to build up an international legal order more suited to 
development objectives and the needs of developing countries. 

B. Solutions for remaining issues in chapter 4 chapeau 

by Joel Davidow 

Introduction 

10. Ever since the conception of an international code of conduct on the 
transfer of technology, a centrepiece of the desired document has been a list 
of restrictive licensing practices to be condenned and avoided. Most of the 
practices listed in early drafts of the code (particularly Group of 77 drafts) 
ca~ from the administrative regulations of Mexico and Brazil. However, those 
regulations were influenced by anti-trust decisions and guidelines in the 
United States and the EEC. 

11. In the early phases of the transfer of technology Code negotiation, it 
was possible to reach partial agreement on a corrrnon list of practices. It was 
more difficult to formulate a title for the chapter and a "chapeau", or 
introductory section, which would set forth an analytic framework for 
determining when certain practices would be acceptable rather than 
objectionable. 

12. The basic dispute was between the Group of 77 and Group B. The 
developing countries, based on their own experience, viewed transfer of 
technology regulation as a continuing policy related directly to the control 
of foreign investment. The purpose of such regulations was not so much to 
preserve competition as to balance bargaining strength, encourage local 
development and further export goals. The regulations were applied as often 
to p:1rent/subsidiary transactions as to any others and were generally not 
applied to purely local transactions. Most of the Group of 77 did not have an 
anti-trust law or had seldom enforced it in the licensing context. 

13. The Group B nations, with the exceptions of Japan and Spain, had 
generally not regulated transfers of technology as part of foreign 
investment. Many of the Group B nations had no special rules for regulating 
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inward foreign investrrent at all. Most of the Group B nations did have an 
anti-trust law. In certain important Western nations such as the 
United States and the EEC countries, there was a we 11 developed jurisprudence 
regarding anti-trust and licensing. A central premise was that licensing is a 
useful, legitimate activity which inherently mu st be restrictive to sorre 
degree, with a guiding principle being that a restriction offends the public 
interest only when the limitation of corrpe ti tion goes beyond the legitimate 
need of the licensor to protect its intellectual property rights. 

14. During the negotiations, as influenced by the successfu 1 negotiations for 
a code of conduct for restrictive business practices, it developed that the 
transfer of technology code section on restrictive licensing practices should 
have a chapeau covering four distinct topics: 

(a) A general standard for defining what restrictions are unacceptable; 

(b) A list of relevant factors to be considered; 

(c) A statement concerning the applicability of chapter 4 to 
restrictions imposed on subsidiaries by a parent, or agreed to among 
affiliated firms; and 

(d) A statement clarifying the relation between the chapter 4 rules and 
national laws or regulations which are tougher or more permissive. 

15. For purposes of simplicity of discussion, this paper will discuss the 
chapeau problem in terms of the four separate paragraphs, and will suggest 
specific draft language for each. It should be noted that the author is not 
personally wedded to the four paragraph form and believes that a useful and 
agreeable chapeau could very well be conceived which has as few as one or two 
paragraphs. 

1. The basic standard 

16. The purpose of this paragraph is to state what kind of practices the 
transfer of technology code, or at least chapter 4 of the code, is concerned 
with. The second purpose is to suggest a starrlard for judging any practice. 

17. It seems agreed that chapter 4 is addressed to parties, rather than to 
Governments. It also seems agreed that it is addressed to licensees as well 
as to licensors, even though it is sometimes presumed that restrictive 
conditions are irrposed by the licensor or licensee. In any event, there is 
little doubt that the chapeau must begin with sane phrase to the effect that, 
"parties to international transfer of technology transactions should refrain 
from the following practices ••• ". Even here, there are sane issues: the 
Group of 77 has sometimes prefer red "shall" to "should" on the grounds that 
the transfer of technology code should sound compulsory rather than voluntary, 
but this issue does not seem crucial at this tirre. Group B nations would like 
the rules to apply equally to domestic transactions of a similar type. 
However, this concern will probably be resolved in a preambular clause 
relating to the applicability of the whole transfer of technology code. 

18. The second half of the basic rule clause usually begins with the word 
"when" and then deals with the idea of injury or restriction, e.g. when the 
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practice injures, restricts or adversely affects [something]. There are 
nurrerous concepts of what interest may be adversely affected, namely 
(a) competition, (b) the licensee; (c) the technological, export or economic 
development of the licensee's country; or (d) the transfer of technology 
itself. My conception is that since the chapter incorporates anti-trust rules 
(which in turn influenced the transfer of technology regulations of Mexico and 
other developing countries), the first standard must deal with competition. 
Then, to justify international concern, there must be an effect of the 
anticompetitive restraint on international trade or development. A fine point 
arises here concerning whether to refer to international trade or development 
or to the trade or development of the licensee's country. In a cross license 
or patent pool situation, all parties are licensees as well as licensors. 
Moreover, a restriction prohibiting, for instance, the licensee from exporting 
a component to a third country may injure the trade or development of that 
third country. 

19. The present compromise formulation refers to restrictions which 
"adversely affect the transfer of technology". With all due respect to the 
good intentions of the authors and supp:>rters of this phrase, it makes no 
sense and furthers the interest of no group. Contractual conditions may 
encumber the transfer of technology, but they do not adversely af feet it. 
Such conditions are objectionable, if at all, because they adversely affect 
international trade in the goods resulting from the technology. The 
technology gets transferred, perhaps very well, regardless of export or tying 
or price restrictions on the licensee. Exclusive dealing, or restrictions on 
research, may adversely affect the development of local technology, but they 
do not adversely affect the transfer of the licensed technology. Accordingly, 
my suggested formulation concentrates on whether the restrictions 
unjustifiably restrain the corrpetitive freedom of the licensee and whether 
such restriction is likely to significantly restrain international trade or 
development. As I have noted, the reference to "international" rather than 
licensee nation trade or development is an effort to raise the question as to 
whether the restriction is good or bad for the world economy as a whole, since 
an export restriction on one country might well be justified as necessary to 
protect a smaller country or a weak licensor, etc. Accordingly, I suggest a 
formulation such as: 

4.1 In furtherarce of the objectives and principles of this code, the 
following practices should be avoided when under the circumstances of an 
individual case they are unduly restrictive of corrpetition, adversely 
affecting international trade or the economic or technological 
development of the countries affected by the restriction. 

2. The factors to be considered 

20. The development of the negotiation has led to the conclusion that if 
restrictions in technology licenses are to be judged according to a rule of 
reason or in regard to whether they are justifiable, there should be some 
indication of the factors that are to be considered and weighed in making such 
an evaluation. Previous formulations have referred to the need to consider 
all relevant circumstances and have sometimes referred to the interest of the 
recipient country or the effect on its development. I believe that it is 
crucial -that the list of factors refer specially to the legitimate interest of 
the parties and the need to encourage the transfer of technology. In most 
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technology transfer disputes, one is weighing the licensor's perceived need to 
impose a certain restriction to protect certain corrrnercial interests of its 
own or to ensure the profitability of the transaction, as against the desire 
of the licensee for greater corrrnercial freedom and the interest of the 
recipient Government in export prorcotion, use of local labour and resources, 
etc. The preamble to a chapter cannot in itself tell you how each such 
balan::ing should come out, but it certainly should state clearly what factors 
must be weighed on each side of the balancing test. Accordingly, I suggest a 
for mu lat ion such as: 

4.2 Evaluation of whether a practice is justified in an individual case 
should take into account all relevant circumstances, the legitimate 
interests of all parties and of the host Government, and the overall 
purpose of the transaction, particularly encouragement of the transfer of 
tech no logy. 

3. The related firm issue 

21. The question of rules governing parent-subsidiary relations was a major 
problem in formulating the set of principles and rules on restrictive business 
practices (RBPs), and it has threatened to derail the transfer of technology 
code. The subject has troubled and confused judges in Western countries and 
has baffled delegates with its conplexi ties. 

22. The fundamental problem is that applying RBP rules to the relations of 
independent, potentially corrpe titive firms does not conflict with a regim:! of 
open investment, but that condemning various types of restrictions placed by a 
corrpany on a foreign company it owns arrounts to regulation of investrrent, in 
which case there are no well-developed standards except national interest - a 
standard too particularized to provide neutral criteria for international 
conduct. 

23. There seems to rre to be only two clear and rational solutions. The 
first, for which I provide a suggested text, is simply to adopt the 
corrpetition text and partial exclusions contained in the RBP code text. The 
second is to agree to move the issue of parent restrictions on subsidiaries to 
the transnational corporations code, which does deal with invest1rent issues, 
while limiting the transfer of technology code to relations among unaffiliated 
licensees and licensors. Accordingly, I suggest a formulation such as: 

4.3 While the provisions of this chapter apply to international transfer 
of technology transactions involving any party, practices between related 
parties, particularly those under corrrnon control, should not be 
considered unduly restrictive of conpe tit ion unless adversely affecting 
canpetition with unaffiliated enterprises or involving anticompetitive 
abuse of a dominant position of market power. 

4. The stricter national law issue 

24. A further solution to the parent subsidiary issue in the transfer of 
technology code has involved articulation of the concept that the code does 
not justify breach of local laws which are stricter. Of course it does not, 
but the text is somewhat unsatisfactory. Firstly, the text makes no reference 
to how Governments should act in light of the code (presuming they have 
accepted it) • 
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25. The code text, for instance, condemns tying but allows it when connected 
to a warranty. A national law which condemned all tying would be stricter 
than the code. Clearly, a nation that accepted the code would be 
acknowledging that its law should conform to the principles of the code at 
least where the code rule was express, rather than implied or unstated. Of 
course, so long as the code is voluntary, all nations retain the right to have 
deviant legislation. The principle that transnational corporations should 
obey unrepealed national law - even law which "should" be altered to rreet 
international norms - is obvious and is stated in the RBP rules. There is no 
harm in restating it, but a balanced text should give priority to the 
desirability of harmonizing national law with the code. 

26. The text I propose is intended to achieve that goal. It reads as follows: 

4.4 While nations adhering to this code should seek to conform their 
laws or regulations concerning technology transfer restrictions to the 
principles of this chapter, nothing in this chapter should be construed 
as authorizing or encouraging violations of applicable national or 
regional law which is stricter than the rules set forth in this chapter. 

C. Notes on the draft code on transfer of technology 

by Luiz Olavo Baptista 

27. These notes will deal with aspects of the draft international code of 
conduct on the transfer of technology, especially chapters 4 and 9. The 
nature and consequences of the cur rent difficulties and the possibilities of 
finding adequate solutions will also be examined. An attempt has been made to 
face the problem by reflecting on its main aspects: motivations, effects, 
aspirations; no review of legal studies or the progress of negotiations will 
be rmde, nor is paper meant to reflect final solutions. 

1. The nature of current difficulties 

28. The code represents a developing country's initiative arrl is included in 
the general framework of the effort to reshape and codify international law 
and the wish to charge the terms of international relations. In this sense it 
represents, mutatis mutandis, part of the same effort made during the first 
decades of this century to set limits on the individualism and liberalism that 
inspired the "Code Napoleon" and similar codes in other countries. It 
actually reflects an Aristotelian Thomist concept of the nature of justice, 
shown under three aspects: retributive, distributive and social. It was 
meant to restore or introduce social concerns into international economic 
relations. And it is exactly there, in the inclusion of the social dimension 
in the practice of legal relations, that the source of all difficulties is to 
be found, be it in the preparation of this code or in other rules and 
standards of international law. 

29. In effect, the traditional notion of the State - with limited fuoctions -
is opposed to that of the modern State, in its socialist or social versions, 
in the same way as free will is opp:>sed to the requireirents of social 
interest. It is evident that the supporters of opposite positions are backed 
by peculiar economic conditions which reinforce or justify their respective 
intellectual attitudes. 
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30. Such conflict pervades the discussion of the contents of the code. The 
consequences of technology acquisitions are serious and the transfer process, 
as it takes place now, is a constant source of conflict, whether local and 
between private companies, or between the latter and States, or among the 
latter. That is why there appeared world-wide policies or legislation airred 
at screening or regulating technology transfer operations and the underlying 
contracts. Nevertheless, it is not only the developing countries that are 
involved in intervening in the technology transfer process. Others do it too, 
albeit with different objectives, even of a political nature, through 
prohibitions on exports, rules to prevent abuses of a dominant position, and 
so on. 

31. On the other hand, recourse to industrial property rules and anti-trust 
laws is proving to be increasingly inadequate. Everything therefore leads to 
the belief that the adoption of the code, even in the stepped down form of 
implementation proposed, should be an answer to many problems now existing, 
corresponding chiefly to the seemingly convergent will of all the members of 
different regional groups to promote the flow of technology. 

32. However, the reasons behind this will are different and create 
difficulties in establishing the final text. It seems clear., though, that 
there is a general will to reach an agreerrent and that the negotiation 
intended to achieve it is of a mixed type, distributive-integrative, with 
alternation and predominance of one or another aspect, depending on the point 
under discussion. 

33. It is precisely in chapters 4 and 9 that the distributive aspect appears 
more emphatically, creating greater difficulties. In the other chapters, a 
broad consensus has been obtained, even though with the sacrifice of 
conciseness and accuracy of wording. Redundancies, repetitions and variations 
around the sarre therre irrpart a kind of baroque style to stretches of the 
code. However, perhaps therein lies the formula for a solution. 

34. The conflicting view concerning restrictive practices results in the 
adoption of varying legal positions, sanetimes formalistic and sometimes 
functional, as an ans~r to the need to assert economically and politically 
different standpoints. Thus, the treatment to be given to subsidiaries and 
affiliated corrpanies in general is seen in this chapter in a formalistic way 
by certain States, but these same States look at other topics in a functional 
way, and this is a critical point. 

35. The concept of technology transfer in the draft code involves two 
aspects: that of the operation in itself, which seems to have been settled, 
and that of its internationality. Here the transit through frontiers is 
apparently the point of convergence, but the differences lie in the reach of 
such transit: would the code apply to entities urrler foreign control 
(subsidiaries and branches) in their operations inside a State? It seems 
obvious that it is irrpossible to separate the solution given to such a 
question from the one to be given to the duties of the States with regard to 
such controlled entities and with regard to a realistic view of the problem. 
If formally, a subsidiary appears as a corporate entity (for reasons of 
op;rating facility), from the functional viewpoint it is but_ a unit in the 
overall system making up the controlling company. The ad~pt1on o: a_ 
formalistic position would tend to open the door to all kinds of 1nd1rect 
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deals, including frauds, and to reactions against such actions at the level of 
municipal law. Would the States which stand up for considering subsidiaries 
as local entities of the host country, on formal grounds, be ready to renounce 
their protection of such entities which, from a functional viewpoint, are 
actually their own subjects? The proposal by the Secretary-General of UNCTAD 
and the President of the Conference in August 1983 addresses this problem, 
giving a logical answer. 

36. In the restrictive business practices provisions, we find this problem 
posed in other terms in the so-called "intra-enterprise transaction", linked 
to that of the extent of the prohibition. The extent of the prohibition lies 
not in the formal legal treatment given, but rather in the functional effects 
of the practices, whether or not such effects are to be taken into account. 

37. If the countries of Group B did not have any internal differences to 
reconcile (as is the case with other regional groups), the solution would be 
easier. In effect, the notion of "abuse of dominant position" is the one 
inspiring the application of articles 85 and 86 of the Treaty of Rome, whilst 
the notion of anti-competitive practices, seasoned by the rule of reason, is 
dominant in the United States. They differ in their enforcement by the 
competent courts. It is obvious that the concept applied by the European 
courts is closer to the one proposed by the developing countries, even though 
the political motivations are different. 

38. On the other hand, the internal differences within the Group of 77 
reflect a certain lack of realism in the idea of the appraisal or screening of 
technologies, which in the practice of many countries may not go beyond good 
intentions and the written text. This is important because there is a trend 
today to abandon at least partially the traditional mechanisms of industrial 
property in favour of others which are more suitable to new technologies that 
become obsolete much faster; it is in the newest fields of computer science 
and biotechnology that this is revealed more clearly. The new mechanisms are 
very close to monopolistic policies. 

39. Another problem has more remote effects. If alternately formalistic and 
functional criteria were adopted, as happens for instance in chapters 1 
(especially 1.4) and 4, there would be difficulties in enforcing the code as a 
whole. Perhaps the most serious consequence for enforcing the code would be 
the lack of conceptual and logic unity. The force of any legal (or 
programmatic) rule lies in its internal consistency. It may be possible for 
political or ideological manifestations to be inconsistent or incoherent, but 
not for legal rules. 

40. In chapter 9, the same picture is repeated. On the one hand there is an 
aspiration to the enforcement of public policy rules and on the other hand the 
wish to ensure the free will of the parties as to the applicable law, maybe 
with the sole limitation that such applicable law should maintain a 
substantial relationship with the business and the parties. 

41. It seems clear, however, that the countries of Group B would not agree to 
eliminating the possibility of imposing restrictions originating in national 
security on certain transfer of technology transactions. But, what is 
national· security if not an aspect of public policy, and what is the 
aspiration to development if not a facet of national security? The difficulty 
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then lies not in the acknowledgerrent of the logical identity between the two 
concepts but in the wish of one party to deny the other that which it is 
granted or claims for itself. 

42. Again, it is conflicting economic interests and the remains of a 
non-integrationist view of the world economy, and the refusal of the idea of 
interdependence in international relations, that create difficulties. In 
short, it is the contrast between interdependence and the interests of 
nationalism, which will be superseded only when the balance of advantages is 
mutually perceived. 

2. Consequences of the difficulties and prospects 

43. If the positions heretofore adopted persist, one can imagine that either 
the code negotiations will come to a deadlock or they will result in an 
instrunent that will have little effect. Such low effectiveness would be 
reflected in its legal nature - a resolution of the General Assembly - or in 
its contents. An alternative would be to adopt one of the versions of the 
code regionally and, as nore adhesions are successively obtained, to widen its 
sphere of enforcement, so as to make it mandatory in practice. Such is the 
at terrpt made in a limited way by the Andean Group in the area of technology 
and investment. Of course, this is but an imperfect and unsatisfactory 
solution. 

44. Another way would be to proceed with the discussions and to examine the 
conflicting points with comparative studies, showing that from the standpoint 
of the States there are basically no rational motives to disagree and 
identifying for parties (not States) the advantages counterbalancing the 
apparent disadvantages of the code. The truth is that contractual freedom of 
will exists but in a limited way in international relations and tends to 
disappear in critical areas of national policy. It is therefore better that 
it be limited by rational and flexible rules of conduct. 

45. An exanple of this are the anti-trust rules, which are only operative and 
effective in the countries generating and exporting technologies. The 
counterpart of the acknowledgerrent of such a reality and the acceptance of 
universal rules controlling the abuse of a dominant position would be the 
greater stability and the legal certainty resulting from the existence, on the 
international level, of a sinqle legal system regulating the deals involving 
transfer of technology, nowadays treated in a fragmentary arrl sorretirres 
contradictory way. 

46. Such an approach is valid with regard to the rules in both chapter 4 and 
chapter 9, where the reverse of the coin would be the world-wide proliferation 
of sane t irre s unrealistic provisions, i rrpe ding trade in technology and 
consequently international comnerce. 

47. It would be inportant for the countries which lar.gely generate technology 
to try to pay attention to the utility that the cede will then have when the 
inadequacies of the traditional system of intellectual and industrial property 
become more obvious. In effect, the efforts being made for the protection of 
innovations in corrputer science, centered on recourse to the systems of 
patents or copyright, clearly show the inadequacy of such methods. Pat:nts 
universally do not have to rest on a material elerrent, as they protect ideas. 
Copyright protects the form but is not dependent on material substance. 
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48. The practical consequences are also complex: how, in the copyright 
system, can someone be prevented from copying a conputer programne for his own 
use? The publishing industry itself has already felt the effects of copying 
machines, just as the entertainment industry sustains losses resulting from 
the use of means of magnetic reproduction (cassettes and video cassettes). 
Only the counterfeits, the copies for comnercial use, can be subject to 
control, although those resorting to the courts face high costs. In the 
field of biotechnology, the lack of legal mechanisms has led to practices of 
secrecy and the creation of de facto monopolies, as is the case in the 
production of certain seeds. 

49. The possible answer to such difficulties is clearly in contracts for the 
assignment or transfer of technology and the possibility of spreading 
voluntary control measures to achieve adequate law enforcement. 

50. Another aspect favouring an agreement is the interdependence of 
technological advances. A maker of video cassette devices, for instance, is 
in need of the existence of tapes for the users of his machines and also parts 
for servicing his products. Evidently such needs, when linked to those of the 
market, will generate conflicts of interest if one of the suppliers in the 
chain acts in a monopolistic manner. Such conflicts are settled either by 
pressures or by recourse to "clones" of products, or by the "piracy" 
stimulated by those interested, with losses for those who developed the 
technology. 

51. Another factor is the utility or the advantage of licensing technology, 
nowadays destined to a swift obsolescence, in order to recover the costs of 
its development. 

52. It therefore appears that the axis of the interest for adopting the Code 
will pass progressively from the developing to the developed countries. 
Lastly, the systematic survey of the consensus obtained in se\l'eral previous 
international instruments (resolutions of the General Assembly and treaties, 
such as the Law of the Sea Treaty) may also provide formulae already 
sanctioned. 

D. Outstanding issues in Chapters 4 and 9 of the draft 
code of conduct on the transfer of technology 

by Stanislaw J. Soltys in ski 

1. Introduction 

53. The lack of any meaningfu 1 progress at the sixth session of the 
United Nations Conference on an International Code of Conduct on the Transfer 
of Technology held in Geneva in May, 1985 underscores the lack of p)litical 
will to achieve a compromise and overcome genuine differences between the 
economic policies of developed and developing countries. Indeed, major 
difficulties stem from the conflicting socio-economic approaches adopted by 
Governments in dealing with transnational transfer of technology. These 
differences make it virtually impossible to reach an agreement on a set of 
uniform rules that would require the Governments concerned to make substantial 
changes·in their existing transfer of technology regulations and anti-trust 
laws. The requirement of observing an agreed set of rules -...uuld come into 
play (albeit with different consequences) with either a legally binding or a 
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voluntary code. A non-binding instrunent, however, would entail a variety of 
enforcement alternatives, especially if supported by an international 
institutional machinery reviewing the inplenentation of the code. 2; 

54. The developing countries may feel frustrated because they have finally 
agreed to negotiate a basically voluntary code to be adopted by a resolution 
of the General Assembly, thus postponing the issue of its binding character 
until a review conference is convened five years after the adoption of the 
code. Moreover, they have made a number of concessions, especially in 
chapters 4, 5 and 9. Despite these significant advances, the three groups are 
still far from agreement on the contents of chapters 4 and 9. 

55. It is worth errphasizing that the two nnst significant areas of 
disagreement (restrictive practices and choice of law and choice of forum) 
concern issues that are subject to divergent rrandatory rules in many d€'leloped 
and developing countries. It appears to me that at some stage of the ongoing 
negotiations, each of the three regional groups has tacitly assurred that it 
should not be required to alter its domestic or regional laws regulating 
transnational transfer of technology transactions, should the General Asserrbly 
adopt the code. One of the goals of this paper is to analyse the extent to 
which these assunptions allow for a genuine conpromise benefiting all 
countries (especially developing ones) by being more responsive to their 
needs. It is worth underscoring that the chapters of the code upon which 
agreement has been reached cover issues that are rarely subject to mandatory 
dorrestic laws or international agreenents - e.g. principles and objectives, 
national regulation of transfer of technology transactions, responsibilities 
and obligations of par ties, special treatnent for developing countries, and 
international collaboration. 

56. This paper analyses the various positions of the regional groups on the 
outstanding issues in chapters 4 and 9 of the draft code. Finally, it 
attenpts to propose some solutions. 

2. The threshold problem: the nature of mutual responsibilities and 
practical consequences of concessions made in chapter 4 

57. In my opinion, a meaningful corrpromise in chapter 4 cannot be achieved as 
long as the three regional groups fail to clarify their positions regarding 
the potential irrpact of the adoption of the code by the General Assembly upon 
the responsibilities of Governments and parties. The present understanding 
that the Conference should not prejudge the legal nature of the code has irore 
shortcomings than advantages. It is clear, however, that even in the event of 
a successful outcorre at a future diplorratic conference, the code will probably 
operate for a foreseeable future as a set of "soft" international rules. 
Mutual concessions made within the frarrev.0rk of the UNCTAD conferences raise a 
practical question for every participating Government, namely, what steps 
should States take in order to fulfil their responsibilities under a legal 
instrument adopted by the General ASsembly? While even a non-binding code 
would require Governrrents to honour their responsibilities under the code, the 
problem arises as to what forms of "persuasion" should be adopted by 
Governments vis-a-vis enterprises and instrurrentalities existing within their 
jurisdiction. In the absence of a preliminary agreement o~ ~e expected or 
required dorrest ic enfor cerrent of the code during its no~-b1nd mg phase, 
Governments will have difficulty negotiating in good faith. 
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58. The developed countries, especially Group B, "have agreed to negotiate 
codes of conduct as part of a 'package' or 'trade off', in which promises of 
good corporate behaviour are provided in exchange for assurances that 
develcping nations will provide broad lattitude for freedom of contract arrl 
the operation of market forces, encourage investment and treat foreign 
enterprises without discrimination.".§_/ Assurre, arguendo, that the 
Group of 77 would accept the controversial prop::>sal concerning the so-called 
anti-trust inmunity for a broad spectrum of intra-enterprise collaboration, as 
demanded by Group B. would such a concession obligate the Governments of 
developing countries to m:>dify their existing laws accordingly? It is worth 
noting that prop::>sals concerning chapter 4 sul:mitted by the Group of 77 -
which, in principle, favours the binding legal nature of the code - are based 
upon the assumption that the provisions of that chapter "should not be 
construed as justifying other practices or conduct by parties which are 
unlawful under applicable national or regional legislation". 7/ Adoption of 
this text would nullify any corrpromise embodied in this chapt~r that offers a 
broader or narrower imnunity to any class of reasonable restraints of 
corrpetition. Under such a code, each country would remain free to preserve 
dcrnestic laws that run contrary to the agreed solution. 8/ It would even 
permit countries to enact new legislation that is inconsistent with chapter 4. 

59. Thus, the analysed proposals of the Group of 77 and of the Chairman of 
Working Group I seem to be inconsistent not only with a binding option of the 
code but also with an agreed provision in chapter 8, which reads: "States 
which have accepted the code of conduct on the transfer of technology soould 
take appropriate steps at the n3tional level to meet their cornnitment to the 
co,'le" (Art. 8.1). 2/ An unrestricted interpretation of this provision, based 
upon the general principles of interpretation in good faith, suggests that 
States slnuld take all appropriate steps at the national level - including 
legislative ones - to gradually meet their corrrnitments under the code. A 
similar interpretation of "soft" international obligations prevails, for 
instance, under the Helsinki Agreement. Moreover, scrne States have begun 
inc,'.)rporation of agreed provisions of the draft code into their dorrestic 
transfer of technology regulations. 10/ If, however, there is a growing 
consensus that Governments that accept the code are not bourrl to pursue 
legislative initiatives to adopt their domestic laws to the code, then this 
principle should be spelled out in the code. This would inevitably reduce the 
impact of the code, but may facilitate a compranise. 

60. Likewise, if the future negotiations are designed to achieve a meaningful 
global compranise, the developing countries should explore desirable 
concessions in exchan::_Je for accepting a narrower or broader concept of 
"intra-enterprise iilfllunity". As noted above, the provision that "nothing in 
chapter 4 should be construed to supersede applicable national or regional 
law" would be largely self-defeating in this context, because the anti-trust 
laws of many developed countries offer enterprises alrrost un:::hecked freedom of 
action abroad, unless the action entails perceptible adverse effects at home. 
Indeed, developed countries sometirres even encourage dorrestic corporations to 
form export cartels. 11/ Accordingly, the nature of the code's effects on 
States should be clarified, regardless of whether the agreement is to be 
voluntary or binding. 

61. It is often maintained that the substantive provisions of the draft Code 
can be divided into two categories: those relating to governments and those 
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addressed directly to parties. 12/ However, it is doubtful, for instance, 
whether the provisions of chapter 4 are directed only at enterprises. First, 
in principle, States (and not private parties) are the prirrary subjects of 
international agreements. Second, the successful implementation of rules 
aiired at the elimination of restrictive practices is virtually irrpossible 
without the participation of local or regional enforcement agencies. 
Furthermore, the hitherto contemplated provisions of chapter 4 include both 
prop::>sals concerning practices to be condemned and practices that are 
justifiable (inmune). While the elimination of forbidden practices requires 
at least indirect government pressure against enterprises, the implementation 
of arr:1 rule providing for the granting of imnunity (e.g. irnnunities or 
exemptions for intra-enterprise understandings) can be given effect only 
th r:ough the p::>licies of corrpetent enforcerrent agencies. Therefore, States 
willing to meet their comni tments in good faith would have to take the 
appropriate steps within their jur isd ict ion and competence with respect to all 
resp::>nsibilities arising under the code. Indeed, even the implementation of 
the agreed provisions of chapter 4, which specify exonerating circumstances 
that limit their scope of application (e.g. provisions concerning exclusive 
dealings, restrictions on use of personnel, restrictions on adaptations, 
exclusive sales or tying arrangements), requires the participation of judicial 
or administrative organs. Leaving it to private parties alone, on the 
assumption that nothing in chapter 4 should be construed as requiring the 
replacerrent or modification of existing national or regional laws, is unlikely 
to bring more uniformity or establish new universally applicable standards in 
the maze of inconsistent runicipal and regional anti-trust laws and transfer 
of technology regulations. 

62. In order to give the negotiations on outstanding issues in chapter 4 even 
a minimum of practical significance, the participating groups should agree on 
measures to be adopted by States to gradually bring their dorrestic legislation 
and/or enforcement policies into harmony with the agreed rules. 

63. This paper airrs to clarify the basic choices available. An in-depth 
discussion of these issues is justified in light of the confusion that has 
arisen because of the unsettled issue of the legal nature of the code and due 
to some implicit assumptions that have not been clearly specified by the 
part ic ipa ting groups. 

64. During informal consultations on an international code of conduct on the 
transfer of technology, all three groups should clarify their assumptions with 
respect to the nature and scope of irrplerrenting steps to be taken at the 
national level to meet their comnitments under the code in the event of its 
adoption by a resolution of the General Assembly as a formally non-binding 
instrument. It is important to clarify whether States that have accepted such 
an instrurrent should undertake the appropriate irrple1renting steps required 
under Article 8.1 (c) with respect to all chapters of the code, including 
chapter 4, or only with respect to those provisions that are addressed 
directly to Governments (e.g. chapters 3, 6, 7 and 8). 

3. Corrpe tit ion v. development tests 

65. The lack of a consensus on the main criterion to be followed in 
determining whether an agreed and defined restrictive practice sh::>uld be. 
avoided in an individual case reflects deep policy differences. Developing 
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and so~ialist countries are unwilling to accept the "competition approach". 
According to the Group of 77, the practices listed in chapter 4 should be 
proh~bited if.they adversely affect international trade in technology -
particularly if they are detrimental to the economic or technological 
developnent of acquiring countries. 

66. To avoid repetition, I concentrate on the results of the consultations on 
the draft code held in Geneva in 1987. According to my reading of the 
relevant docurrents, DI the last round of negotiatiaons has succeeded in 
narrCMing the gap dividing the three regional groups, albeit at the expense of 
the code's clarity and practical significan::e. 

67. I first analyse the main areas of an emerging consensus: 

(a) All regional groups am China seem to agree that 
characterize condemned dealings as "restrictive practices" 
ef feet on the international transfer of technology". 

the chapeau should 
having "an adverse 

..,, ,- . ; .. ~ 
; ') ~ -

(b) There seems to be a growing consensus that it would be impossible, 
at this stage, to lay down per se prohibitions. 

(c) Finally, according to the secretariat, the inclusion in the chapeau 
of chapter 4 of a reference to the applicable national or regional law 
"appeared to be broadly acceptable to all delegations." 14/ 

68. The consensus with respect to the otherwise applicable law is of 
paramount importance. Although its ramifications are by no means clear., it 
i1rpli1~s that while the leading developing countries want chapter 4 to 
legitimize their own transfer of technology regulations - even if they are 
inconsistent with agreed standards - the developed countries are also ready to 
accept such a formulation because it could free them from either an implied 
obligation to enact the code rules in their national (regional) law or an 
obligation to take appropriate steps to persuade their authorities to apply 
the code criteria when deciciing whether a specific practice is restrictive or 
not. 

69. As already noted, ho~ver, further clarification of what is at stake in 
chapter 4 is necessary at this stage. If the divergent municipal and regional 
laws renain intact and the agreeci provisions on restrictive practices are 
directed only at parties to technology transactions, then the most 
controverisal part of the chapeau under consideration (Art. 4.2) is sirrply 
redundant. It is unrealistic to expect that private parties would be able and 
willing to evaluate the fairness of their transactions in the light of vague 
and conflicting criteria embodied in various "compromise" proposals aimed at 
re cone iling the "development" and "compe titian" tests. 

70. One may inquire how the national and regional authorities should conform 
to or follow the vague code standards to be incorporated in the chapeau, 
without changing those divergent municipal (regional) laws that introduce 
criteria inconsistent with Article 4. 2. 

71. If the evolving compranise among all groups is based on the tacit 
assurrption that chapter 4 does not obligate States to take measures to ensure 
that the general criteria embodied in the chapeau are follONed by parties and 
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in return for mutual concessions, a controversy is terminated. For instance, 
the working paper submitted by the Group of 77 subjects practices between 
parties under common control directly to "the laws and development policies of 
the acquiring country." 21/ This proposition is less conciliatory than that 
agreed to by all of the groups in the Set of Multilaterally Agreed Equitable 
Principles and Rules for Restrictive Business Practices. 22/ Group B, on the 
other hand, proposes that the problem should be solved according to rules D.3 
and D.4 of the Equitable Principles. This formulation, although consistent 
with an earlier agreement, does not contain any refinement of that concept, 
which has been controversial from the outset of the negotiations. This also 
underscores the inherent flaws of a last-minute compromise embodied in the 
footnote to rule D.4 of the Set of Rules for Restrictive Business Practices. 

76. The solution contained in Article 4.3 of the last compromise text 
referred to above is merely a rhetorical compromise because it evaluates the 
legality of practices between related parties in light of "national laws and 
declared development policies". Also, Article 4.4 recognizes the supremacy of 
the applicable national and regional laws. It is difficult to discern any 
departure in the latter text from the original position taken by the 
Group of 77 except for the obvious fact that the relationships between related 
parties are of a special nature. 

77. Under the approach proposed by Group D, as well as under the solution 
submitted by China, the conceptual difficulties are to some extent avoided. 
Furthermore, the cross-reference to the objectives and principles of the code 
and "adverse effects on the international transfer of technology" is not 
contested by the other groups. These formulations leave the most 
controversial problems open for future review conferences. Finally, they 
avoid the danger of a sham compromise that is inherent in those formulations 
that try to establish standards consisting of irreconcilable criteria (e.g. 
the development test and the competition tests). 

78. The formulations proposed by Group D and China are examples of a minimum 
approach justified by the present deadlock, but a genuine compromise with 
respect to the treatment of practices between related parties would require 
all States to reach a preliminary agreement on measures to harmonize their 
policies and laws in accordance with such agreed principles. Although the 
code will be a voluntary instrument for the foreseeable future, it should 
nevertheless have a meaningful impact upon government policies and corporate 
conduct in controversial areas. fl/ 

5. Choice of law and settlement of disputes 

79. The gist of the controversy in this chapter has been amply discussed in 
the literature. To avoid repetition, therefore, this analysis will focus on 
the main unresolved problem: the clash between the principle of contractual 
freedom (defended by the developed countries) and the principle of the 
supremacy of the law of the acquiring country (advanced by the developing 
countries). 

80. First, however, it is worth noting that during the last Conference and 
subsequent consultations, the three groups have come closer to a modest 
agreement regarding the settlement of disputes. Thus, I fully share the view 
of the secretariat that, as of today, there seems to be "broad consensus on 
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the subject of arbitration and conciliation." 24/ The final approval of the 
provisions encouraging these two methods of dispute resolution would 
constitute a oodest but concrete corrpromise. 

81. The latest prop:)sal on the relationship between freedom of contract and 
the relevance of the law of the receiving country 12/ does not satisfy the 
expectations of either the developing or the developed countries. The 
existing differences are aptly sumnarized by a member of the secretariat: for 
the Group of 77 it lacks the clear recognition of the prominent role of 
national laws and for Group B the principle of contractual freedom of the 
parties.~/ 

82. In my opinion, the two corrpeting principles are reconcilable, 
Unfortunately, the draft prop:)sal under consideration constitutes yet another 
exarrple of a sham compromise. In fact, it can be the subject of two 
contradictory interpretations. The Group of 77 may be afraid that the 
developed countries will interpret the proposed text as establishing the 
supremacy of the principle of contractual freedom, thus requiring them to 
minimize the scope of mandatory rules in their national laws. By contrast, 
the developed countries feel that the sutrnitted rule can be interpreted as 
legitimizing even the most radical transfer of technology regulations -
practically eliminating or drastically reducing the scope of contractual 
freedom. 

83. A meaningful compromise should take these legitinate concerns into 
account. A compromise could be achieved by restricting both the concept of 
the freedom of choice of law and the States' corrpetence to limit the parties' 
freedom by excessively expanding the reach of their ordre public rules. The 
proposed formulation should consist of three propositions. The first would 
declare that parties to transfer of technology transactions may, by comnon 
consent, choose the law applicable to their contractual relations, provided 
that the law chosen shall not prevent, in a given matter, the application by 
the forum of binding rules that cannot be circumvented by contract. The 
second provision would recorrmend that States refrain from subjecting "purely" 
transactional (obligatory) aspects of international transfer of technology 
transactions to their public p:)licy rules. This provision would apply to both 
the acquiring and supplying countries. The third provision would encourage 
States to adopt conflict rules under which, in the absence of an effective 
cha ice of law by par ties, the proper law for transfer of technology 
transactions should be the law of the receiving country. 

84. The first proposition, patterned after the informal text submitted by 
Group D (24 r-ay 1985) 27/ reiterates the principle of the freedom of choice of 
law, which is supp:)rtedby all developed countries, China, and a nurrber of 
developing countries. The advantage of this formulation over the other texts 
advancing the sane principle is that it allows the constraints placed upon the 
concept of the freedom to choose the applicable law to extend beyond public 
rolicy rules. In sorre legal systems the latter term does not cover industrial 
property rules that regulate disp:)sitions of p:i.tents, rights in industrial 
design, etc. These rules also cannot be circumvented by contract, and belong 
to the exclusive domain of lex loci protection is. 28/ 

85. The constraints on party autonomy irrposed by the lex loci protectionis of 
the receiving country and its public p:)licy rules will be acceptable to the 
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developed countries only if the scope of the matters withdrawn from the free 
disposition of the parties for socio-political reasons (ordre public) does not 
cover the great bulk of "purely obligatory" corrrnercial matters. The second 
proposed rule addresses this point. In light of the proliferation of public 
p:,licy rules in many developing countries that interfere with purely 
transactional aspects of technology transactions (e.g. price, terms of 
performance, etc.), any compranise on a choice of law provision should address 
this fundarrental issue. In sh::>rt, the code sh::>uld establish guidelines 
proscribing the nullification or drastic reduction of parties• freedom to 
choose the law governing transfer of technology transactions. Likewise, the 
idea of subjecting the essential elements of the "obligatory" part of such 
contracts to the binding rules (ordre public) of the supplying or the 
receiving country should also be discouraged. 

86. The last proposition errphasizes the point that in most cases the law of 
the receiving country constitutes the centre of gravity in international 
technology transactions. The recomnendation that States sh::>uld irrplerrent the 
prop:,sed conflict rule in their dcmestic laws is consistent with the most 
recent legislative developments in both developed and developing countries. 
Except for the German Democratic Republic and Hungary which had earlier 
adopted the Schnitzer solution, and except for Switzerland, 12_/ other recent 
codifications in Europe and Iatin America adopted the rule under which, in the 
abserce of an effective choice of law by par ties, their contractual 
relationship is governed by the personal law of the licensee. 30/ 

87. The argurrents in favour of applying the law of the recipient country are 
based on both legal and p:,licy considerations. As stressed by United States 
conmentators, the law of the licensee should be applied arrl even prefer red by 
the licensor since it is primarily the licensee's industrial property, 
anti-trust, and transfer of technology laws that must be corrplied with. "A 
clause chaos ing the law of the licensor's country is of very doubt fill 
enforceability in the licensee's country, but it may well be enforced in 
litigation in the licensor's country. 31/ 

88. Furthermore, the country acquiring the technology is the natural centre 
of gravity of the contractual relationship. It is the acquiring country that 
will use the technology over an extended period of tirre arrl will bear a 
greater risk than the exporting country. Not only are its financial risks 
higher in cases of defective performarce but, unlike the exp:,rting country, 
the acquiring country is exposed to the hazards of the environmental and 
social inpact of the technology. 

89. For these and other reasons, the advocated corrpromise could be drawn 
along the following lines: 

9.1 Parties to transfer of technology transactions may, by corrmon 
consent, choose the law applicable to their contractual relations. 
This choice of law, ho~ver, should not prevent the application by 
the forum of binding rules that cannot be circumvented by contract. 

9. 2 States should refrain from applying their public policy rules to 
purely COl'llTlercial aspects of international transfer of technology 
transactions. (A non-exclusive and explanatory list of such 
"purely" commercial matters could be agreed upon by the contracting 
parties, subject to revision during subsequent review conferences.] 
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9. 3 States should inplerrent legislation providing that in the absence of 
an effective choice of law provision, the contractual relationship 
of parties to transfer of technology transaction shall be governed 
by the personal law of the acquiring party, provided that the 
country of the situs of the recipient (the acquiring country) is 
also the centre of exploitation of the technology. 

9.4 (Arbitration) 

9.5 (Conciliation) 

90. The secretariat should explore the question as to whether the regional 
groups are willing to negotiate the difficult problem of how to delineate the 
scope of application of the principle of choice of law arrl the principle of 
supremacy of the acquiring country's law. This will require an agreement on 
the gradual harmonization of municipal arrl regional laws arrl legislative 
policies. 

91. If such a far-reaching corcpromise is inpossible, then chapter 9 should 
deal mainly with arbitration and conciliation. It could also provide for 
establishing a voluntary procedure for arbitration arrl cone iliat ion before an 
UNCTAD Comnittee of Experts on Technology Transactions. 

E. Transfer of technology agreerrents arrl conflict of laws 

by Fran<;ais Dessemontet 

Introduction 

92. The present observations will focus on two basic issues: 

What is the scope of a choice-of-law agreed uµ:>n by the parties to a 
transfer of technology? 

What is the general trend for solving conflict-of-laws questions which 
bear on transfer of technology agreements, as shown by sane recent 
legislative developments in Continental Europe? 

1. Scope of contractual provisions on choice-of-law 

(a) The real scope of choice-of-law provisions depends upon the legal 
issues that are involved in a given disp.1te 

93. First of all, it soould be clear that such provisions do not directly 
bear on the rights and duties of third parties, such as employees, suppliers 
of raw materials, dealers, agents arrl even sub-licensees. 

94. Even between the parties to the transfer of technology agreement, the 
party autonorrv does not extend to all issues that may arise in a litigation. 
Matters of personal status such as capacity to contract or the authority to 
bind a corporation by the signature of a director fall outside the parties' 
free determination of the applicable law. It is of course difficult to assess 
in a general manner which questions are certainly outside the reach of the law 
governing the agreement as chosen by the parties or as determined by the 
applicable rules of conflict of laws. 
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95. A traditional approach in Western Europe is to distinguish between 
private law and public law. The public law of each country is deened to 
protect the conmonwealth, the public interests of the country - either the 
interests of the State as sovereign, or the interests of the population at 
large - health, econanic welfare, enviro11Tient, consumer protection, etc. 
Public law is mandatory by nature. No person engaging in business within a 
given jurisdiction can escape the local public laws. Registration procedures 
for transfer of technology agreerrents exist in about 40 countries to ensure 
that municip:tl p.iblic laws are respected. 

96. This approach has been criticized of late. The trend in modern legal 
literature is to consider that a reference to foreign law also includes 
statutes of public character, with only the reservation of "ordre p.1blic". 

97. Usually, however, disp.ites between parties to a transfer of technology 
agreenent cannot be settled under these public laws, although a dispute may 
arise because of the consequences of the application of these public laws. 
For exa npl e, a drug which was produced by a recipient on the basis of a 
licensing agreement is withdrawn from the recipient's market for J_X>tential 
health hazards; the p:trties have no way to escape the ruling of the health 
authority through choice-of-law provisions. However, they can provide for the 
sharing of losses as between themselves. They can do this in so many words or 
they can decide which law shall govern their agreement. As this is a question 
of private interests between parties, it is a matter open to p:i.rty autono~. 
Then, ordre public doctrine may cane into play; for instance, if the key for 
sharing these losses is grossly detrirrental to one of the parties, it may be 
deaned to be contrary to the forum's law, because of duress, unconscionability 
or on other similar grounds. In case of arbitration, enforcerrent of the award 
may be rejected by local judicial authorities, if it would be contrary to 
their view on ordre p.1blic (art. V. 2 (b) of the New York Convention). In 
this respect, ordre public may be properly defined as the forum court's most 
basic notions of rrorality and justice. Further, new codifications sorretines 
allow the judge to give effect to the mandatory provisions of the law of a 
country other than the country the law of which is deerred to be ma inly 
applicable, to the extent that these provisions do apply independently of 
choice-of-law questions in their country of origin ("lois de I;X?lice") (see, 
for example, Art. 7.1 of the Rone Convention of 1980). That develoJ:lllent is 
hotly contested and cannot be seen as firmly established in Continental 
Europe. For example, Art. 18 of the Swiss Statute on Private International 
Law, adcpted in 1987, enpov.ers the court to consider "a marrlatory rule of 
another law ••• if so warranted by interests of one of the parties which are 
cl,'!arly dominant and worthy of protection and if there is a close connection 
between the facts of a case and that law". 

98. Accordingly, while it is useful to determine the scope of choice-of-law 
provisions by listing various areas of law that are not left to the party 
autonomy, as atterrpted below in (b), it srould be kept in mind that the 
forum's ordre public always applies and that foreign mandatory provisions may 
at times be enforced by European courts, especially if private interests so 
conmand. 
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104. The rightful title to the patent does not necessarily depend urnn the 
granting country's law. If the inventor is anerrployee, as happens for at 
least 90 per cent of all patents that are granted in industrialized countries, 
then the law of the errployer-employee contractual relationship wi 11 govern the 
title to the invention and the reward which is due to the employee. usually, 
this is the law of the country in which the errployee is mainly errployed. 
Similarly, the law of the agreement will apply in the case of an invention 
resulting from research carried out under R & D agreerrents. 

105. In my view, title to unpatented know-how is also vested with its owner 
under a certain law, while other countries recognize that right on the basis 
of canity between nations, as they do other equities. However, the measure of 
the protection then afforded to the know-how wi 11 depend on the forum's local 
law on trade secrets, unfair conpetition, or breach of fiduciary relationship, 
as the case may be. 

(ii) Registration procedures and laws on transfer of technology 

106. The registration procedures for transfer of technology agreements are 
corrpu lsory in most countries that have introduced them. These procedures 
ensure that the parties to agreements respect the local laws in so far as they 
do not obtain an exceptional status due to the particular requirements of the 
transaction. Thus, the local laws of the receiving country often provide that 
any and all agreerrents that have not been filed with or approved by the 
competent authority will be deemed null and void. These registration 
procedures are aJ"¥hOw respected by parties, since registration is necessary 
for the purrnse of obtaining tax allowances, governmental or international 
subsidies, foreign currency authorizations, etc. The nullity of such a 
contract is not necessarily a mandatory rule for a forum other than the 
recipient's country. 

(iii) Laws against restrictive business practices 

107. Anti-trust regulations are per se mandatory. This does not differ from 
country to country. What may be different, ho~ver, is the extra-territorial 
scope of anti-trust legislation. J\bst countries do provide for sane sort of 
ex~rrptions to the extent that restrictive practices arrl cartels do not have 
any impact on the national market. 

(c) Scope of the law applicable to the agreerrent 

108. To sum up, the law applicable to the agre&nent will mainly govern the 
following issues: (i) interpretation of the agreenent; (ii) performance of 
duties by each party; (iii) consequences of bad performance or no 
performarce, for exarrple damages; (iv) termination of the agreerrent, tirre 
bar; (v) nullity of contract and its consequences (imp::,ssibility); 
(vi) illegality, force najeure, etc. 

2. Applicable law in the absence of choice of law 

(a) Points of contact 

109. A transfer of technology agreerrent sh:)Uld be governed by the law of the 
country with which the transfer of technology has the "most significant 
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relationship", or the "closest connection", or where it has its "centre of 
gravity", for example the country of performance, or the country of the 
recipient's main place of business, which is often the sane as the country of 
performance (but not always, for example if the recipient is a transnational 
corporation that will work the technology in rrore than one country) or the 
country of the supplier's main place of business or the country of 
registration of the intellectual property rights that are conveyed or licensed 
under the agreement or, finally, the place of contracting, or the place of 
arbitration should a litigation arise. 

110. At the outset, it is worth noting that European and North American 
jurisdictions may entertain a sorrewhat different notion of the test of the 
closest connection - which is undisp..1ted as such. For European courts and 
legislatures, the closest connection tends to be determined once arrl for all 
for each and every category of contract, irrespective of the particular 
features of the agreerrent which is litigated. However, a statutory escape 
clause allows the judge to apply a law other than the law which is normally 
declared to be applicable if exceptional circumstarces in casu so corrmand. 
North American courts have not established a set of JX)ints of contact 
corresponding to various types of international transactions. They deduce the 
closest connection of the litigated agreement from all relevant JX)ints of 
contact, the respective weight of which in the matter urrler discussion 
determines the centre of gravity of the transaction. Accordingly, clear-cut 
rules of conflict for transfer of technology ag reerrents can be found only in a 
few European codifications of recent years. 

111. The three main points of contact for international transfer of technology 
agreements are the place of performance, the recipient's main place of 
business and the supplier's main place of business. The place of contracting 
may be relevant, because sane recent codifications on conflicts of laws 
provide that the agreerrent is binding if either the requirenents of form as 
set out by the law of the agreement or the requirements of form as set out by 
the law of the pl ace of contracting are corrpl ied with (see, for exanple, 
Art. 121 of the swiss Law on Private International Law). The place of 
arbitration may be relevant in those countries that do not recognize full 
party autonomy in selecting the law applicable to the settlement of a JX>ssible 
dispute. The fact that the arbitration takes place in a given country then 
gives a contact which may be deemed to suffice in order for the parties to 
choose the law of that country to govern their agreerrent. Further, the choice 
of a country as seat of the arbitration tribunal may be construed as an 
inpl ied cha ice of law, under Swiss and United Kingdom precedents, for exanple. 

(b) Place of performance of a transfer of technology agreement 

112. The place of performarce of an international contract may be urxlerstood 
as the place of performance of each obligation, which entails the depe9age, 
(breaking down) of the contract. For instarce, the obligation to deliver Sofie 
technical training would be governed by the law of the country where the 
training takes place, while the remi ttarce of the royalties would be subject 
to the law of the country where the royalties are to be paid. This "solution" 
of the conflict of law is wholly unacceptable. Yet there is sone suggestion 
of depeqage each time a transfer of technology is made through a licensing 
agreerrent that covers more than one country. The test of the place of 
performance may then refer to the law of more than one country. It has been 
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prorosed that any contract covering two countries or more should be split into 
~arious parts subject to different applicable laws, whereas the conmen clauses 
intended to apply everywhere would be enforced according to all laws at the 
sarre time! In my view, any rule of conflict which leads to such unhealthy 
results should be disregarded. 

113. The test of performan:e has been understood in Fran:e, for exarrple, as 
referring to the performance of the characteristic obligation under the 
contract. Generally speaking, the characteristic obligation is eaey to 
define. It is the activity that gives a transaction its name. So the 
vendor's obligation is characteristic for the sale, the agent's duties are 
characteristic for the agency, etc. There are sane business operations that 
are nnre difficult to categorize, arrong which are fran:::hising or licensing 
operations. So it is not surprising that sO'l\e European legislatures and 
authors have entertained different opinions as to what constitutes the 
characteristic obligation under a contract on transfer of technology. In my 
view, the licensee's main obligation is to pay for the technology, while the 
licensor's main duty is effectively to transfer the technology; thus, there 
is little doubt that the licensor's obligation is the characteristic one. 

114. Some European corrroentators have opined that the working of the technology 
is actually the characteristic obligation. Accordingly, every exclusive or 
sole licence which has been granted under the condition that the licensee will 
work the technology should be sul::mi tted to the law of the country where 
exploitation is to take place. It has been objected, however, that the 
obligation to work the technology is for the licensee a duty an:::illary to his 
main duty of paying royalties, because most transfer of technology agreements 
provide for a rerruneration of the licensor that is sorrehow linked to the 
output or the sales of the licensee. 

(c) Place of business of one of the par ties to the agreerrent 

115. Whatever the "characteristic obligation" may be in this context, the true 
role of that characteristic obligation has changed sharply in the recent 
codifications of private international law. During the first part of the 
twentieth century, the place of performan:e of that obligation was thought to 
establish the closest connection between a contract and a country. 
Nevertheless, during the second half of the century, nost European countries 
have changed over to the test of the place of business of the debtor of the 
characteristic obligation. 

116. The idea is that the debtor is responsible for the correct performance of 
his obligation. In fact, the performance is guaranteed by his own 
organization and therefore geared to the starrlards usual in that place. 
De jure the debtor will be held liable for damages in case of ill-performance, 
and payrrent of damages will depend on his assets, which normally consist of 
factories, administrative buildings, bank accounts, securities, etc., mainly 
located in the country of the debtor's main place of business. 

117. The considerable advantage of this solution is to simplify the 
determination of the applicable law. A tedious research as to the place of 
conclusion or as to the place(s) of performance is no longer necessary. Thus, 
the predictability of the outcorre of litigation is enhan::ed. In itself, this 
is an important factor in preventing rossible disµites. 
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118. In recent years, several codifications of private international law have 
recognized the test of the main place of business of the debtor of the 
characteristic obligations, for exanple the Rome Convent ion of 1980 (Art. 4), 
Swiss and Austrian legislation, etc. 

119. As far as transfer of technology agreerrents are concerned, the most 
recent legal provisions refer to the law of the supplier of technology as the 
applicable law. This is expressly stated in the Hungarian Decree-Law of 1979 
(25 d), in the Swiss Law of 1987 (Ar.t. 119.1), and in the model contracts of 
O\EA countries. The sarre solution is inplied by Article 4.2 of the Rorre 
Convention. 

120. The code of conduct on the transfer of technology could be de<1oid of any 
rule concerning applicable law if the code is not binding in character. In 
that case, legal rules on conflicts of law arrl international conventions 
already binding for the courts would take precedence over the code, unless 
sorre States enact it as internal law. In my view, ho~ver, it would appear 
wiser to harmonize the code with the latest developnents in international 
private law. Freedom of the parties as to the choice of arbitration 
proceedings in a third country and freedom of the parties as to the choice of 
appl icahle law are the two basic tenets of a free Nor th-South am South-South 
flow of technology. No specific limitation such as ordre public or 
lois de police needs to be spelled out in the code; since national traditions 
differ widely on those topics, any sort of rule would tend to be construed 
very differently from one country to the other. There is no need to mention 
any rule on the law applicable in the absence of agreement. 

1. 

F. UNCTAD Code of Conduct on the Transfer of Technology: 

Applicable law and settlement of disputes 

by Ike Minta 

Conceptual issues 

121. It is inportant to start from a clear conception of what the Code 
provisions seek to achieve. From a normative or quasi-legislative point of 
view, any particular provision of the Code, or the Code as a whole, could take 
one of these three forms: (a) an expression of the prevailing legal position, 
whether derived from State practice (custom), or from general principles of 
law, on the specific issue(s) addressed1 (b) a reform or change of prevailing 
lega 1 practice; (c) a formulation or creation of new legal norms in areas 
where there is no identifiable or established legal position. 

122. This schema is derived from general theory on the legal effects of 
united N3tions resolutions, which applies as a conceptual framework to other 
international instruments or declarations. Jimenez de Arechaga, for instance, 
states the following on this issue: 

"Thus in a General Asserrbly declaration rules of customary law may be 
recognized as pre-existing norms and declared to be so, an emerging rule 
of customary law in status nascendi may crystallize thanks to a 
unanimously adopted General Assembly declaration; a resolution by the 
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Gen~ral Assembly which is clearly de lege ferenda may however provide the 
basis for a subsequent and concordant practice of States which will 
transform the resolution into a rule of customary international law." 32/ 

The economic and political background 

123. It is also important to bear in mind the overall context in which 
transfer of technology transactions take place. In developing countries, in 
particular, most of these transactions occur as part of a broader foreign 
investrrent package, i.e. in the context of a wholly foreign-owned venture (in 
which case the "transfer" of technology occurs solely within the corporate 
group), or in the context of a joint enterprise with other foreign investors, 
local private investors or the host country itself, usually represented by a 
State-owned entity. 

124. Transfer of technology in such hybrid forms is thus an integral part of a 
particular investment relationship and must be seen in the context of the 
objectives of that relationship. 

125. On the other hand, there is the "pure form" of a transfer of technology 
which is not acccmp:1.nied by any other investment relationship between the 
parties. This is essentially a "sale" of defined technological inputs, 
processes, know-how or services over a defined period of time for prescribed 
remuneration, often accompanied by provision for the training of local 
personnel and for continued use of proprietary technology. ll/ 

126, The Code formulations must thus be sufficiently corrprehensive to e!Tbrace 
all of these and other possible manifestations of transfer of technology in a 
constantly changing global environment. Moreover, to the extent that transfer 
of technology transactions are also, essentially, foreign investment 
transactions, it cannot be denied that such transactions are subject to the 
laws and jurisdiction of the host country, or, from another point of view, the 
laws of the country with which the transaction (or the Par ties) is most 
closely connected - which is usually the host country. These laws will also, 
necessarily, reflect the i;:olitical philosophy and economic objectives (or the 
ordre public) of the host country concerned. 

c. Relevance of provisions of the draft United Nations Code of Conduct on 
Transnational Corporations 

127. In terms of basic principles, therefore, there is no doubt that transfer 
of technology transactions, the vast majority of which are integral parts of 
foreign investrrent transactions, are subject to the laws and jurisdiction of 
the host country. This is reflected in the follCMing agreed provisions of the 
draft United Nations Code of Conduct on Transnational Corporations: ]ii 

"An entity of a transnational corporation is subject to the laws, 
regulations and established administrative practices of the country in 
which it operates" (para. 7); 

and alsoi 

"An entity of a transnational corporation is subject to the jurisdiction 
of the country in which it operates" (para. 55). 
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128. Besides, there is nothing revolutionary about these propositions, since 
they only represent pre-existing law, in conformity with alternative (a) in 
the theoretical scherm described in paragraph 122 above. Indeed, 
Professor Derek Bowett of Cambridge University (United Kingdom) writes as 
follows on this issue: 

"In such [contractual] re lat ion ships it is axiomatic that the law of the 
contracting [host] State governs such contracts, for States like the 
United Kingdom and the United States would contract on no other basis. ~/ 

129. The above provisions of the draft United Nations Code of Conduct on 
Transnational Corporations are quoted here because they offer a comnon fraffi:! 
of reference for the discussions on applicable law and dispute settlement in 
the transfer of technology code. The prim3.cy of national laws and regulations 
is also implicit in the agreed provisions in chapters 2 and 3 of the transfer 
of tech no logy code. 

4. The chapter 9 formulations 

130. Each of the various chapter 9 formulations presented in the course of the 
negotiations indicates an attempt to reflect or reformulate basic legal 
principles on choice of law in a corrprehensive general provision, rather than 
to change the existing law or to create an entirely new legal provision. 36/ 
This conforms with the first alternative in the theoretical scheITE described 
above. 

131. If this view is correct, such an atterrpt to synthesize the prevailing law 
from the different legal systems of the world, although difficult and complex 
in itself, should give rise to the least arrount of difficulties at the 
negotiating level, provided that the formulations represent the law 
accurately. The problems arising from this exercise should then be purely 
those of drafting a representative statement of pre-existing law. 

132. The other alternatives, i.e. (b) and (c), in the theoretical schema 
above, would give rise to even greater difficulties, for they would add a 
policy dirrension to the drafting problems in terms of the large variety of 
p:>licy choices that different countries may wish to make in a formulation 
which truly departs from the status quo. 

133. Thus, if the objective is only to achieve a synthesis of the existing 
law, as seems to be the case, it is irrportant to exclude these kinds of policy 
complications from the exercise of drafting representative formulations based 
on the existing law. 

134. To go back to basic principles, then, the opening phrase of the first 
article in chapter 9, which is corrnnon to all the proposed formulations, should 
not give rise to any negotiating problems: 

"Parties to transfer of technology transactions may, by conman consent, 
choose the law applicable to their contractual relations ••• " 

135. But it is also clear that such "party autonomy" is not and cannot be 
absolute, as some delegations seem to insist. Even in the developed 
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market-economy countries, where there has been a long historical debate on the 
issue, the nost enthusiastic advocates of party autonomy and free choice of 
law recognize a few significant limitations. Thus one maJ·or std t t . u y s a es: 

"Provided it does not infringe the public policy of the national court 
or violate the imperative laws of the place of performance the choice [of 
applicable law] mu st be respected. IJ../ 

Similarly, Professor Bowett states: 

"All systems of law allow freedom of choice (autonomy of will) subject to 
any restraints of public policy and such choice should in principle be 
respected. ~/ 

136 Unless the proponents of absolute party autonomy in the transfer of 
technology code want to change the law in their own countries, which is 
doubted, the limitations which their own laws inpose on such party autonomy, 
must also be recognized and expressed in the relevant code provision. Indeed, 
this would seem to follow necessarily on article 2. 2(ix) of the transfer of 
technology code, which is already agreed upon. That provision reads: 

"Technology supplying parties when operating in an acquiring country 
should respect the sovereignty and the laws of that country, act with 
proper regard for that country's declared development policies and 
priorities and endeavour to contribute substantially to the development 
of the acquiring country. The freedom of parties to negotiate, conclude 
and perform agreements for the transfer of technology on mutually 
acceptable terms and conditions should be based on respect for the 
foregoing and other principles set forth in this Code." (Emphasis added.) 

137. fureover, such limitations should, in principle, apply irrespective of 
whether the contract in question involves the host Government itself or a 
State entity, or private parties only. 

138. This then leads to the second portion of paragraph 1 in chapter 9, which 
reads as follows in the original formulation: 

" •.. such choice of law does not, however, limit the application of the 
relevant national laws nor of the rules of public policy (ordre public), 
of the parties to the transaction, which cannot be derogated from." 

139. As demonstrated above, the principle embodied in this formulation, 
nanely, that party autonoJ1¥ is subject to certain limitations, may in fact be 
regarded as a "general principle of law recognized by civilized n3.tions", in 
the rreaning of Article 38(1) of the Statute of the International Court of 
Justice. The different versions of this latter part of Article 1, as shown in 
the "texts under consider at ion on the issues outstanding, 1.2_/ (annexed to the 
Draft Intern3tional Code of Conduct on the transfer of technology) would seem 
to represent different approaches of drafting, rather than substantive 
departures from the basic principle. 

140. These drafting problerrs will be addressed presently, but it appears at 
this stage that the two basic points of contention on these issues, namely for 



TD/OJDE 'IOT/5 2 
page 38 

the Group of 77 the clear recognition of the prominent role of national laws 
and for Group B the principle of contractual freedom of the parties, !QI can 
be resolved in the contex:t of the foregoing discussion. 

141. Since the prima.::y applicr1tion of national laws to foreign investment 
transactions, including transfer of technology transactions, which take place 
or are carried out within the national territory is a fundamental attribute of 
sovereignty which every country claillls for its elf, it follows that it cannot 
he denied to any country irrespective of its stage of development. This 
principle is arguably in the nature of a jus cogens, or a pererrptory arrl 
inalienable principle of intermitional law, which will apply whether or not it 
is ~learly stated in the Code. 41/ 

142. i-breover, the prirracy of :1ational law has already been agreed upon in the 
draft United N3.tions Code of Conduct on Transnational Corporations, as noted 
above, as well as in chapters 2 and 3 of the transfer of technology code. 
Thus, instead of a categorical statement or reiter3.tion of that principle, it 
may be a viable alternative to have a reference in the transfer of technology 
code which "bears in mind" or "recognizes" that principle, coupled with a 
r~cognition of necessary limitations on the absolute notion of party autonomy 
advanced by the Group B countries. 

143. It appears, therefore, that both sides to this dispute can take a nnre 
flex:ible or conciliatory position without this amounting to a fundamental 
departure from prevailing legal practice. 

144. To return to the drafting question, then, it appears that the purpose 
should be to draft a formulation which contains the elerrent of free choice but 
also recognizes the prevailing rule in most (if not all) countries that such 
choice is subject to the public policy and irrperative laws of the host country. 

145. However, to avoid the implication that only the laws of the host country 
would be relevant in this regard and to rreet the concerns of delegations which 
may have reservations on this point, an alternative formulation which replaces 
"host country" with "the country with which the parties or the transaction 
have a substantial connection" will most likely be acceptable to all 
delegations. This notion of "substantial connection", which actually 
originates in Anglo-American conflict of laws doctrine, is already contained 
i;"l t.1-ie various alternative formulations, either irrplicitly or in explicit 
terms, and is also, in effect, the prevailing conflict of laws rule in 
virtually all countries. 

146. A major advantage of the "substantial connection" test is that it would 
allow application of host-country laws in most situations, while also allowing 
the possibility that the laws of a different country may be relevant if there 
is a substantial connection between the parties or the transaction on the one 
han:l and the laws of that particular country, on the other. 

147. Amongst the current alternative formulations for paragraph 1 of 
chapter 9, the one which most closely reflects the foregoing discussion is the 
11 Informal tex:t profX)sed by the Chinese delegation (20 May 1985) ", which could 
be slightly rrodified as follows: 

"Parties to transfer of technology transactions may, by conman consent, 
choose the law applicable to their contractual relations, it being 
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understood that such choice [of law] will not prevent the application of 
the relevant rules~/ of any of the national legal systems having a 
substantial connection with parties or the transaction which cannot be 
derogated from by contract," OR: [cannot preclude the application of 
relevant rules~/ of national legal systems with which the parties or the 
transaction have a substantial connection]. 

148. The opening phrase of the Group of 77 text, i.e., "If the national law of 
the acquiring country permits", would not seem to be necessary in the light of 
the foregoing discussion. Similarly, the proposed requirement that the choice 
of law should be "in a manner consistent with the objectives and principles of 
the Code" is probably superfluous, in view of the fact that the chapter 2 
provisions, on "objectives and principles" govern all other provisions of the 
Code (see, e.g. section 2.2(ix)). These phrases could thus be dropped as a 
compromise for the acceptance by Group B countries of limitations on party 
autonomy - limitations which are in any case not unknown in those countries. 

149. Further, the reference in the Group of 77 draft to "Public Policy 
(Ordre Public) of the countries of the parties concerned" may give rise to 
certain problems. First, while public policy is a recognized source of law, 
the vagueness of the term may give rise to endless debate, which may delay the 
negotiations further. In contrast, a reference to "relevant rules" is more 
precise and also broad enough to embrace public policy in its legal meaning. 
Secondly, it is important to minimize the possibility of extra-territorial 
application of the "public p:>licy" of the technology-exporting State - a 
possibility which is enhanced by the reference to the public policy "of the 
countries of the parties concerned". While the public policy of the exporting 
State may govern the question as to whether the technology can be exported at 
all, it should not be carried so far as to govern the contractual relations of 
the parties in a different country once the technology is already exported. 
In any case, the "substantial connection" test would seem to be a more 
appropriate basis for the application of any particular laws or public 
policies and would preclude or at least minimize such extra-territorial 
application where there is no "substantial connection." 

150. 'rhe following text proposed by the President of the Conference during the 
sixth session also meets most of the concerns examined above: 

"Parties to transfer of technology transactions may, by common consent, 
choose the law applicable to their contractual relations, it being 
understood that such choice of law will not limit the application of 
relevant rules of national legal systems which cannot be derogated from 
by contract." OR: [will not be in derogation of the laws of the country 
with which the transaction is most closely connected.] 

151. However, there are important considerations in favour of including the 
"substantial connection" test, as discussed above. 

152. The other proposed formulations for chapter 9, i.e., articles 2 to 5, do 
not seem to have attracted any disputes, since there is only one set of 
formulations for these articles. These formulations are clearly self-evident 
and may only need a few textual modifications. 

"!:._/ "Relevant rules" includes public policy or ordre public. 
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