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Pesrome

B cBoem pemenun 2002/103 TTogkoMuccHs IO MOOIIPEHUIO M 3aIUTE MPaB YeIOBEKa
Mpocuiia T-Ha DMMaHyaJIs J[eko MpeACcTaBUTh Ha €€ MATHISCAT MATONH CECCUU 0OHOBIICHHBIN
BapHaHT JIOKJa/1a 110 BOIPOCY 00 OTMPAaBIICHUH MPABOCYAMS BOCHHBIMH TPUOYHAIAMH,
noarotosiaeHnoro r-uom Jlyu XKyane (E/CN.4/Sub.2/2002/4).

Hacrosammit nokyMeHT npeacTapisieT co0oii 0OHOBICHHBIN BapUaHT, 3aIIPOIICHHbII
[Tonkomuccueii. B HeM yuTeHBI 3aMeuaHus, ClIeTaHHbIE YYACTHUKAMH B XO/1€ MATHIECIT
yeTBepToil ceccuu [logkoMuccuu, a Takke MociaeHue COOBITHS U HOBBIE acTIeKThI, KacarolIHecs
JTaHHOU TeMbl. J{OKJaa CONep:KUT aHAIU3 KOMIIETEHIIMU BOCHHBIX CYJIOB M Cy/1€0OHBIX TapaHTH,
HE OTJEJIMMBIX OT MOHATHS HE3aBUCHUMOTO0 U OECTIPUCTPACTHOTO Cy/Ia.

* B cootBeTcTBHE ¢ myHKTOM 8 pe3omtonun 53/208 B ['enepansHoit AccamOien 3TOT
JIOKJIAJI TIPECTABISAETCS MOCTEe YCTAaHOBIECHHOM JIaThl, C TEM YTOOBI Y4€CTh CAMYIO MOCIIEIHION0
nHpopManuo.
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YyutsiBas HE0O0X0AMMOCTD "00€CIeUnTh, YTOOBI TAKUE CY/IbI SIBISIMCH HEOTHEMIIEMOM
YacThIO 00IIeH cyaeOHoM cucTeMbl”, Kak 3TO moauepkHyia KoMuccus mo nmpaBaM 4enoBeKa B
cBoeit pesosrortun 2003/39 ot 23 anpens 2003 roga, B 3aKIIOYNTEILHON YacTH JOKIaaa
MIPEACTABIICH LEJIbIN PSIJT TEPECMOTPEHHBIX PEKOMEHIAINI Ha OCHOBE OOIIMUX HAIIPaBJICHUH,
HaMEUYEHHBIX B JIOKJIAJIE, KOTOPHIN r-H JKyaHe npeacTaBuil Ha MATHIECAT YETBEPTOU ceccuu
[Moaxomuccuu (E/CN.4/Sub.2/2002/4, mynkter 29-38).

L{enb mpeacTaBIeHUsS HACTOSIIIETO OOHOBICHHOTO BapUAHTa COCTOUT TPEXKJIEC BCETO B TOM,
YTOOBI Pa3bSICHUTH PA3INYHBIC 3a/1a4W UCCIIEAOBAHUS, C TEM YTOOBI HAMETUTH OCHOBHBIC
HANPaBIICHUS IMPOKOU JUCKYCCHH, KOTOpas MpeCcTaBiseTcs Heooxoaumoid. C 3ToH 1eNbio B
JIOKJIaJIe HATOMUHAETCS pEKOMEHAaIus, cenanHas r-unoM Jlyu XXyaHne B mpomMeKyTOUHOM
JIOKJIaJI€, KOTOPBIM OH MIPEACTABUII IISTHAECAT TPEThel ceccur IloakoMuccuu, a UMEHHO
"paccMOTpETh, C IIENBI0 COACHCTBUA MOATOTOBKE OKOHYATEIHHOTO JI0KJIA/1a, UICH0 TPOBEICHUS
CeMHHapa dKCIEPTOB, BKIIFOYAsi BOCHHBIX IKCIIEPTOB, IMTOCBIIIEHHOI0 KMEBIIMM MECTO
W3MEHEHUSIM, B YaCTHOCTH JJOCTUTHYTOMY TIPOTPECCY B JIeNIe PEIICHUS TIPOOIEMBI OTIPABICHUS
npaBocyaus BoeHHbIME TpuOyHaamu" (E/CN.4/Sub.2/200/WG.1/CRP.3, npennoxenue 1,
nyHKT 10).

Kak mpencrasnsieTcs, onpeaesieHHyI0 M0Ib3y MOTIIH OBl TaK)Ke MPUHECTH PEerHOHAbHBIE
CEeMHHAPBI, KOTOPBIE TIO3BOJIMIH OBl OCYIIECTBUTH COOp MHPOPMALIUU HA CAMOI ITUPOKON
OCHOBE U y4eCTb NOCIEeTHUE COOBITHS, IMEBIINE MECTO Ha PA3TUYHBIX KOHTHHEHTAX, YTO JIAJI0
ObI, TaKUM 00pa30M, BO3MOXXHOCTb ITO/IBECTH OOIIHE UTOTH PACCMOTPEHHS 3TOTO BOIIPOCa B
COOTBETCTBUH C MPEJCTABICHHBIM Ha MATHIECSIT TPEThEH CECCUU OOIIMUM pabOYHM TUTAHOM,
KOTOPBII 0XBATHIBAJ COCTOSTHIE TEOPHH U CY/IEOHYIO IPAKTUKY MEXITYHAPOTHBIX,

PErMOHANIBHBIX M HAIIMOHAJIBHBIX OPTraHoB (TaM ke, yacTh II, myHKT 6).
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BBeaenune

1. B cBoem pemenun 2002/103 TlogkoMuccHs IO MOOIIPEHUIO U 3aIIUTE MPaB YEIOBEKa, C
YIOBJIETBOPEHUEM MTPUHUMAS K CBEJACHUIO OOHOBJICHHBIN BapHUaHT JOKJIa/1a 10 BOTPOCy 00
OTIPABJICHUH MPABOCYAMSI BOCHHBIMH TpUOYHAJIaMH, TpecTaBIeHHOTO T-HOoM JIyn XKyane
(E/CN.4/Sub.2/2002/4), koTopoMy OHa BbIpa3uiia 0JaroJapHOCTb 3a €r0 BAXKHYIO paboTy,
MOCTaHOBUJIA MPOCUTH T-Ha DMMaHyaJis [eKo JOMOTHUTE ATOT JOKYMEHT C Y4E€TOM 3aMEUaHui,
CJICIIAaHHBIX YYACTHUKAMU B XOJI€ MAThJIECAT YyeTBepToi ceccun [logkoMuccun, u MpeaCcTaBUTh
eit, 6e3 (PMHAHCOBBIX MOCIEACTBUM, OOHOBIEHHBIN BapUaHT JIOKJIA/Ia Ha €€ MAThACCT MATOU

CCCCHH.

2. Hacrosmmii TOKyMeHT siBJsieTcsl 3anpoiieHHbIM [loakoMuccreir 00HOBICHHBIM
BapuaHTOM. B HeM paccMmaTpuBaeTcsi BOIPOC 00 OTIPABICHUH MTPABOCYIUSI BOCHHBIMU
TpUOYHAJIaMHU Ha OCHOBE BBIBOJIOB M aHAJTUTUYECKUX MAaTEPUAIIOB, OTHOCSIIMXCS K BOIPOCHHKY,
COCTaBJICHHOMY T-HOM JKyaHe U CoiepsKaleMycsi B €ro MpOMEeXYTOYHOM JOKIAJIe,
IPE/ICTABICHHOM B XO/I€ MATHJCCIT TpeThel ceccuu [lonkomuccun
(E/CN.4/Sub.2/2001/WG.1/CRP.3, nmpuioxeHue), a TakKe K ero 00OHOBJICHHOMY JIOKJIaay,
NpeCTaBICHHOMY Ha mAThaecAT ueTBepToit ceccuu (E/CN.4/Sub.2/2002/4), ¢ ydeToM HeTaBHUX

COOBITHUH M MOSIBUBIINXCS HOBBIX DJIEMEHTOB, CBI3aHHBIX C JJAHHOW TEMOM.

3. IlpexacraBnsiercs MoJie3HBIM HATIOMHHUTB BHAYaJIe O MPEI0KEeHUH T-Ha XKyaHe,
BBICKQ3aHHOM B €T0 MIPOMEKYTOYHOM JIOKJIaJIe TSAThICCAT TpeThel ceccun [Toaxomuccnu:
"PaccMOTpETh C 1ETbI0 COJCHCTBHSI MOJrOTOBKE OKOHYATEILHOTO JTOKJIa/a, UICI0 POBEICHHS
CeMHHapa YKCIEePTOB, BKIOYAs BOCHHBIX SKCIEPTOB, MOCBSAIICHHOTO UMEBIIUM MECTO
U3MEHEHHSIM, B YACTHOCTH JIOCTUTHYTOMY MIPOTPECCY B JIeie PEIICHHUs TIPOOIJIEMBI OTIIPABICHUS
NpaBOCY/IsI BOCHHBIMH TPUOYHATIaMHU. YUYHUTBIBas OTpaHHYCHHBIC (PMHAHCOBBIC PECYPCHI, ITa
BCTpeUa, MHUIMATHUBY TPOBEJICHUS KOTOPOH B3sUTH OBl Ha Ce0sl HEMPaBUTEIbCTBCHHBIC
OpraHH3aluy B COTPYJHHUYECTBE, TP HEOOXOJAUMOCTH, C 3aNHTEPECOBAHHBIMU
NpaBUTEIbCTBAMHU, MOTJIa ObI OBITH IPOBEJICHA TTOJ1 ATUI0W YTIpaBieHus: BepxoBHOTO Komuccapa
no ipaBam uentoBeka" (E/CN.4/Sub.2/2001/WG.J/CRP.3, npeanoxkenwue 1, ctp. 10 TekcTa Ha
¢paniy3ckom si3bike). ['-H XKyaHe emie pa3 BEIIBUHYI 3TO MPEAJIOKECHUE B CBOEM JIOKJIAIE Ha
naThaecaT yerBepToit ceccuu (E/CN.4/Sub.2/2002/4, npumeuanue, ctp. 8 GhpaHIly3cKOro
Tekcra). Ha 370l cTanuu ucciieoBaHust peAcTaBiseTcs] HEOOXOAUMBIM PACIIUPUTh
00CYX/ICHHE MTOCPEICTBOM OpPTraHU3AIMH MTOI0OOHBIX CEMUHAPOB 3KCIIEPTOB, IPHHSB 32 OCHOBY B
KadgecTBe 0a30BOro JJOKYMEHTa OOHOBJICHHBIM BApHAHT 3TOTO JTOKJIAMA.

4.  AHajoru4HbIM 00pa30M MPEJICTABISAETCSA TAKXKE MOJE3HBIM MTPOBEJACHUE PETHOHAIBHBIX
CEMUHAPOB JiIs cOopa nHOpMAIMK HAa CaMOU IIIMPOKON OCHOBE, C TEM YTOOBI MTO3BOJIUTH TAKUM
00pa3oM ydecTh NMocieHue COObITHS, UMEBIIINE MECTO Ha Pa3JIMUYHbIX KOHTHHEHTaX. B aToit
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CBSI3M CIIEAYET YIOMSIHYTh paboTy, MpoBOAMMYIO B HacTosmiee BpeMsi CoBeTom EBporibl B
pamkax Komurera sKxcnepToB MO COBEpPIIEHCTBOBAHUIO MPOLIEAYP B 3alIUTY MpaB yenoBeka (IT4-
[13) mo Bompocy 0 pacCMOTpPEHUH el B BOGHHBIX TpUOyHalaX rocyAapCTB-4JICHOB
(DH-PR(2002)009 rev. ot 10 cents6ps 2002 roxa) Ha 6a3e opHUIHATLHBIX OTBETOB CJIEIYFOIINX
ctpad: ABctpuu, bensrun, lanuu, Hunepnannos, Poccuiickoit @enepannn, CioBakuu,
@pannyu, Xopsaruu, Yenickoir Pecydnuku u LlBelinapun. B oOHOBIEHHOM BapuaHTe
uccieoBaHus OyayT yuTreHsl oTBeThl Benrpuu, Upnanauu, [lopryranum u Typuun.
Pazmunyro nHOpManmo MOXHO Takxke HailT B pabote Denepuko Anapey-I'ycmana Fuero
militar y derecho internacional, ony6nrkoBaHHOW Ha UCTTAHCKOM sI3bIKEe M TyHApOIHOM
komuccueit ropuctos (borota, 2003 rox), ¥ B MaTepuagax MeXIyHaApOIHOTO CEMUHAPA,
cocrosBuierocs B oktsi0pe 2001 rozna Ha octpoBe Posoc, o Bonpocy 0 BOEHHBIX CYJEOHBIX
opraHax, onyo0JUKOBaHHBIX MeXIyHapoIHBIM 00IIECTBOM IO ITpobieMaM BOEHHOTO IIpaBa 1
HOpM BezieHust BoliHbl (bproccens, 2003 ron). LleHTp JoKyMeHTaMu 3TOro ooIecTsa
nyOIMKYeT TakKe peryisipHble OOHOBJIEHHbBIE 0030pbl O COCTOSIHUM HAllMOHAJILHOTO
3aKOHO/IATENIbCTBA CIEAYIONNX cTpaH: ABctpanuu, bensrun, Benrpuu, ['epmanun, Januu,
Kuras, Hopserun, Coenunenssix llItaroB Amepuku, [lIBeiinapuu u IIsermn’. PernonansHsie
0030p5I, Kacaromnuecs: A3uu u AQpuku, Takxke ObUTH OBl BEChMa IOJIE3HBI JUIS IO IBEICHUS
00X UTOTOB OOCYXJAEHHSI 3TOTO BOIIPOCA B COOTBETCTBUU C pabOYMM IJIAHOM,
IIPEJICTAaBICHHBIM Ha MATHIECAT TPEThE CECCUU, KOTOPBIN Kacajcs aclieKTOB COCTOSIHUS TEOPUH
Y TIPaBOBOM MPAKTUKKU MEXAYHAPOIHBIX, PETHOHAIBHBIX U HAIlMOHAIbHBIX OPTaHOB

(E/CN.4/Sub.2/200/WG.1/CRP.3, partie ll, p. 6).

5. Ilens HacTosAIIEr0 OOHOBICHHOTO BApHAHTa COCTOUT MPEXK/IE BCETO B TOM, YTOOBI
Pa3BACHUTL PA3JIMYHBIC 3ala4X UCCIICAOBAHUSA U HAMCTUTHL OCHOBHBIC HAIIPABJICHU A HIHpOKOﬁ

JUCKYCCHH, KOTOpask IPECTaBIsIeTCS HE0OX0IUMOM.

6. B cBoeii pezomroruu 2003/39 o nenoctHOCTH CynebHOM cuctembl Komuccus 1Mo mpaBaM
YyeJI0BeKa IIPUHAJIA K CBEJICHUIO JIOKJIAJ, IpeacTaBieHHbIN r-HoM JIyn XKyane ITonkomuccuu no
MOOIIPEHHUIO U 3aIIUTE MPaB YeIIOBEKA Ha €€ MATHAECAT YETBEPTON CECCUU, U TIOJYEPKHYIIA, UTO
"[IEIOCTHOCTh Cy/IeOHON CUCTEMBI JIOJKHA COOMIOAATHCS TPH JIFOOBIX 00CTOSITENLCTBAX .

B 310i1 cBa3u Komuccus:

1 .
BeGcaiit MexxayHapogHoro o0miectsa 1mo mpobiemMaM BOSGHHOTO ITpaBa M HOPM BEICHUS

BOMHBI: WWW.SOC-mil-law.org.
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"1l. 6HO6b 3as6715€m, 9TO KXKJIBIH YeJIOBEK JIJIsl OTIPEICTICHUS €ro MpaB 1
00s13aHHOCTEH U I YCTAaHOBJICHUS 000CHOBAaHHOCTH MPEIBBICHHOTO €My YT'OJIOBHOTO
0OBWHEHHUS UMEET MPaBO Ha OCHOBE MOJTHOTO PaBEHCTBA Ha CIPABEIIINBOEC U MyOJIUYHOE
pa3OupaTenbCTBO Jiella HE3aBUCUMBIM M O€CTIPUCTPACTHBIM CYJIOM;

2. 6HO6b 3aa67Aem MmaKdce, 9YTO KaXK/bII YeII0BEK UMEET MIPaBo Ha cyae0Hoe
pa3dupaTenbCTBO B OOBIUHBIX Cy/laX WM TPHOYHAIAX, IPUMEHSIONINX YCTaHOBICHHBIS
HOPMBI ITPOLIECCYATIbHOTO IIPaBa, ¥ U4TO CY/Ibl, HE UCIIOIb3YIOINE TAKUE YCTAHOBICHHBIC
HOPMBI IIPOLIECCYATIbHOTO IIPaBa, HE JIOJKHBI CO3aBaThCs B LIENIAX [TOAMEHBI
KOMITETEHIIMH OOBIYHBIX CYJJOB WM TPUOYHAIIOB;

[...]

9.  npu3svieaem TOCyIapCTBA, I7I€ CYHIECTBYIOT BOCHHBIE CYJIBI I PACCMOTPEHUS
JIeJT YTOJIOBHBIX TIPABOHAPYIIHTENEH, 00€CIIeYNTh, YTOOBI TAKHE CYJIbI SBIISLITUCH
HEOTHhEMJIEMOH YacThI0 001Iei Cy/1e0HO0M CUCTEMBI U IPUMEHSITH YCTaHOBJIEHHBIE HOPMBI
MpolieccyaabHOTO TpaBa'.

7.  Tlpouecc pa3zButus "BOEHHON IOCTUIIMH" HEOOXOAMMO MOMECTUTh UMEHHO B PaMKH OOIIHNX
NPUHITUIIOB HA/UJIEKAIETO ONPABICHNS IPaBOCYAMs. B 1aHHOM ciyyae HET HEOOXOUMOCTH
BO3BpAIIaThCA K HCTOPUUYECKUM MPEIOCHUIKAM 3TOTO SIBJIEHUS, KOTOPbIE ObUIH
IIPOAHAIM3UPOBAHBI B MIPEIBIAYIINX JA0KIAAAX; pedb UJET O TOM, YTOOBI HOJYEPKHYTh X
IOPUINYECKHE TTOCIIEICTBUS C TOUYKH 3PEHMS MEXTYHAPOIHOIO IIpaBa IIpaB 4eJIOBEKa.
[Tpuniuns! BeeoOmieit nexnapanuy npas 4eaoBeka 1 MexTIyHapoJHOTO TMaKTa O TPaXIaHCKUX U
MOJIMTUYECKUX MPaBax, TaK ke KaK ¥ MPUHIIUITBI PETUOHATBHBIX KOHBEHIIUHN W JIPYTUX
COOTBETCTBYIOILIMX JIOTOBOPOB, COJEPKAT MPEAEIbHO SICHbIE MOJI0KEHUS B 001acTu
oTmpasiieHus npasocyaus. [lomokeHus, kacaromuyecs HaJIeXKalero OTIpaBiIeHus IPaBoCy Ius,
UMEIOT BceoOmuit xapakrep. pyrumu ciioBamu, kak otMeTuiaa Komuccus, BoeHHast FOCTUIIHS
JOJIKHA OBITH "HEOTHEMIIEMOH YacThIO 001l cye0HO0 crucTeMbr".

8.  Dromy mpunHnmmy "6aHaNM3amMKU" T0JITOE BpEMs IPOTUBOIOIATaIach JOTHKA
"ype3BbIYaifHOCTH", KOTOpAsk HEPEJIKO JiexKalla B OCHOBE CO3[aHNs BOCHHBIX Cy10B. Pabora
[TonkoMuccuu 1o TeMe OCaJAHbIX MU YPE3BbIYalHBIX MTOJIOXKEHUH, a 3aTEM 110 TEME O IpaBax
YeJI0BEeKa U YPE3BBIYAIHBIX MOJOKEHHUAX TTO3BOJIMIIA OLIEHUTHh MAcIITa0bl JAHHOTO SIBIICHUS U
BBIJICTIUTH JIB€ OCHOBHEIE MPOOJIeMBbl: "a) TEHIEHIUIO KO BCE OOJIBIIIEMY YCHIICHUIO
0e3HaKa3aHHOCTH BOEHHBIX, B 0COOEHHOCTH BBICOKOTO paHra, HECYIIMX OTBETCTBEHHOCTD 32
HapyIICHUs [IpaB Y€JI0BEKa, 0Opa3yIOIINe COCTaB CEPhE3HBIX MPECTYIUIEHUH 10
MEX1YHapOJAHOMY IpaBy (BOCHHbBIE IPECTYIICHUS, IPECTYIJICHUS IPOTUB YEIOBEYHOCTH U
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Jaxe reHonua); b) TeHAeHIHIo KO Bee OOJbIIeMY PAaCIINPEHUIO KOMITIETEHIINU BOCHHBIX CY/I0B
10 OTHOIIEHHIO K rpaxaanckomy oomectBy (E/CN.4/Sub.2/2002/4, myHkT 4).

9. B 1aHHOM KOHTEKCTE MPEICTABISIOTCS BO3MOXKHBIMH JIBA HE TPOTUBOPEYAILUX JIPYT APYTY
pelIeHHs: PEeKOMEHI0BATh IPOCTOE YIpa3IHEHNE BOCHHBIX CY/IOB B 0oJiee MM MEHee
KPaTKOCPOYHOMU IEePCHEKTHBE, KaK 3TO MPEUIaranoch B IpeIbIAyIIEM JIOKIIae, T1e
HAIOMUHAJIOCK, YTO "IOJITOCPOYHOM IEITBIO SIBIISICTCS JIMKBUIAIMS BOCHHBIX CY/IOB, @ B KAYECTBE
NIEPBOTO II1ara - Cy/I0B, KOMIIETCHTHBIX B MUPHOE BpeMsl, IyTeM Nepe/ladyd pacCMaTpHBAEMBbIX
UMH Jie1 OOBIYHBIM CyiaM", U JeTIaiCh PEKOMEHIAIMH YIYYIIUTh Ha JAaHHOM JTare
IpOLIECCyalbHBIC TAPAHTHH U HOPMBI, PETYJIUPYIOIINE KOMIIETCHIIUIO 3THX CyI0B". (Tam xke,
OYyHKT 29).

10. Opnaxo mog0OHBIM aHaMKU3 ObLI OBl HEMOIHBIM 0€3 y4eTa HOBBIX acleKTOB, KOTOpbIE ObLITH
OTMEUEHBI B IPEJIbIIYIIEM JOKIJIAJE B KAUECTBE BOZMOXKHBIX HAIIPABICHUN UCCIIEIOBaHMs, a
MMEHHO aCIeKTOB OTIIPABJICHUS IPABOCYANS YPE3BbIYAHBIMU Cy/IaMH, OTJIMYHBIMH OT BOEHHBIX
TpUOYHAJIOB, a TAK)KE OTIIPABJICHUS IPABOCYAMSI B X0/I€ ONepaliil o NoAepKaHUIO N
BOCCTAHOBJIEHHIO MHUPA, IPOBOJAUMBIX [TOJIMaHJaTHBIMU BOOPYXEHHBIMU CUJIAMHU, K KOTOPBIM
MOYKHO OBUTO OBI JOOABUTH BOOPY)KEHHBIE CHJIBI, HE UMEIOIINE MaHaTa. DTOT BaXKHBIN acIeKT
JTAHHOW TeMBI JOJKEH OBbITh, IO-BUUMOMY, YACTUYHO 3aTPOHYT B pabouyeM JOKYMEHTE,
HOATrOTOBICHHOM T-k0i dpaHcya3oit X3MIICOH B cOOTBeTCTBHU ¢ perienneM 2002/104
[Togxomuccuu, KOTOPHIH KacaeTcsi chepsl AeATEIbHOCTH M OTBETCTBEHHOCTH BOOPYKEHHBIX CHII,
rpaxaanckoi nonunuu Opranuszanuu O0beanHeHHbIX Hauil, MexayHapoJHbIX IpaskJaHCKUX
CIIy’KalllX W 3KCIEPTOB, IPUHUMAIOIIUX Y4aCTHE B MUPOTBOPUYECKUX ONEPALIUSX.
AHaJOrM4YHBIM 00pa30M Ciie10BaJIO ObI B IOJTHON MEPE MPUHITH BO BHUMaHUE IPOMEXKYTOYHBIN
JIOKJIa I, TOATOTOBJICHHBINA CrienanbHbIM T0KIauuKoM r-xoit Kanmonu Kydoii mo Bonpocy o
TEPpOpU3ME U TIpaBaxX YeIOBEKa, B COOTBETCTBUM ¢ pe3oitonuei 2002/24 IToakomuccuu.

11. B 3TOM HOBOM KOHTEKCTE OMACHOCTH COCTOUT HE CTOJILKO B MUJITUTAPU3AIINHU TIPABOCYTHS,
CKOJIBKO B OTKa3€ B MPABOCYAUU. AHAIU3ZHPYS MPOOIEMBI IEMUTUTAPU3AINN TTPABOCYIUS,
KOTOpasi Ui HEKOTOPBIX OCTAETCs, TO-BHIUMOMY, HEJOCTYITHOM, U TPOOJIEMBI Upe3BBIYaiHOTO
MIPABOCYIUS, UTHOPHUPYIOIIETO OOIIENPABOBEIE MPUHITUIIBI, CIIETYET OCMBICTHUTD CIIEIU(DUISCKUI
XapakTep OTIPABJICHUS MTPABOCYANUS BOSHHBIMU TPHOYHAIaMH, BBICTYIAIOIIHNMH B KQ4ECTBE
HeomwvemaemMol yacmu ooueti cyoednol cucmemol. Takum 00pazoM pedb HE UIET O TOM, YTOOBI
MPOTHUBOTIOCTABUTH HOPMY UCKITIOUSHHIO WIIH UCKITIOYCHUE HOPME, a O TOM, YTOOBI
WHTETPUPOBATH UCKITIOYCHUE B HOPMY IIPH TMOJTHOM yYBaXKEHUU TMPUHIIUIIOB HAJIJIKAIIETO

OTHPAaBJICHUA TPAaBOCYIHA.

12. Tlpexnae Bcero HEOOXOIUMO TOYHO OIICHUTH JAHHOE SIBJICHUE, PACCMOTPEB KOMIIETCHITHIO
BOCHHBIX CY/IOB U €€ rpaHMIIbl (1aBa |), a 3aTeM TIIaTeabHO OTCIEKUBATh COOII0IEHUE
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rapaHTUi CIPaBEIIMBOTO CYAeOHOTO pa30upaTebCcTBa MPU OTIPABICHUH PABOCY NS
BOEHHBIMK TpuOyHanamu (riasa ll).

l. KOMIIETEHIIMSI BOEHHBIX TPUBYHAJIOB

13. B mpensiaynieM J0KIIa/1e aHATN3 Kacalics TIIaBHBIM 00pa3oM THITOJIOTHH KOMITETEHIINN
BOCHHBIX TPHOYHAJIOB, IPUYEM OCOOBIH aKLIEHT Jiesaics Ha KOMIETEHIIUU B OTHOIIEHUH
($u3HYECKUX JIUI] IPU IPOBEACHUH PA3INUns MEXK1y PACCMOTPEHUEM JIEN IPAKIAHCKUX JIUI] U
BOCHHOCIYXaIllMX, COBEPIINBIINX CEPhE3HbIE HAPYIICHUS MPAB YEJIOBEKA, B YBSI3KE C ABYMS
YK€ ynoMuHaBmmumucs npodiaemamu. IIpencrasusercs nenecooOpa3HbIM T0IOIHUTH TAKOE
OCHOBOIIOJIArarolllee pa3inyie Ha OCHOBE yueTa pa3IMYHbIX CUTYallUi, B YaCTHOCTH MUPHOTO U
BOCHHOI'O BPEMEHH, a TAKXK€E ITOCPEICTBOM pa3rpaHUUYCHUS Pa3INYHbIX KaTeropui

MHKPUMHUHHUPYEMBIX MPAaBOHAPYIIECHUH, JaKe €CIIN TaKHe Pa3Inyus 0TYacTH "mepecekarorcs'.
A. Komnerenuus ratione personae
1. PaccMoTpeHHe BOEHHBIMH TPHOYHAJAMU €] IPAKAAHCKHUX JIMI]
14. HapaneXuTt U3y4uTh HECKOJIBKO CIy4Yacs:

a)  paccMOTpPEHHME JeJ TPa)/IaHCKUX JIMII, KOTOpBIE CBA3aHbI C apMuUeil (ciayyai
IPaKJAHCKUX JIUI, KOTOPBIE CIEAYIOT BMECTE C BOMHCKMUMH YaCTSIMU M BOJIbHOHAEMHBIMU );

b)  paccmoTpenwme gen rpaXkaaHCKUX JIHMII, HE UMEIOIINX HUKAKOH (PYHKIMOHAIBHOM
CBs3U C apMI/Ief/'I, B CBA3H C IPABOHAPYHMICHHUAMHU B OTHOIICHUHN BOCHHOCIYKAIIUX (HaCCI/IBHaSI
NepCcoHaIbHAsE KOMIIETEHIIHSI BOCHHBIX TPUOYHAJIOB);

C)  paccMOTPEHHE JeJT TPaXTaHCKUX JIHII, He UMEIOIINX HUKAKOH (yHKIIMOHATHHOU
CBSI3M C apPMMEM, B CBA3M C [IPaBOHAPYLIEHUSMU, 00BEKTOM KOTOPBIX SBJISETCSI BOGHHOE
HMYIIECTBO UIU COOPYKEHHUE UIIA B CBA3U C TEM, YTO MECTOM COBEPIICHHUS IIPABOHAPYIIECHUS

SBIISIETCS BOCHHBIN O0BEKT (TEppPUTOPHANIbHAS KOMIIETSHIINSI BOGHHBIX TPHOYHAIIOB);

d) paccMmoTpeHue fen rpaKIaHCKUX JIUI] B CBS3H C TIPABOHAPYIICHUSIMH,
COBCPHICHHBIMU COBMCCTHO I'pa’kaAaHCKUMU JIMIIaMW U BOCHHOCIIY>XKAalllTUMU: B 3TOU CUTyallun
MpaBOHAPYIICHUE MOKET HOCUTh UCKIIIOUUTENILHO BOCHHBIN XapakTep (B 3TOM ciydyae
IpakIaHCKHE JINIA, KaK TPABUIO, OOBUHSIOTCS B KAUECTBE COYYACTHUKOB); JTHOO
MMPaBOHAPYIICHHUEC HEC HOCUT UCKIIIOYHUTCIIBHO BOCHHOI'O XapaKTEpa U OTHOCUTCA K KaTCrOpUusiAM

00LIEYTOJIOBHBIX PAaBOHAPYILIEHUH;



E/CN.4/Sub.2/2003/4
page 9

€)  paccMOTpEHHE JeJ IPa)AaHCKHX JIHII, COBEPUIMBIIMX OOIIEYTOJIOBHbBIE
npaBoHapyuieHus. B ciaydae npaBoHapylieHUN Tak Ha3bIBAEMOT0 "MOJUTUYECKOTO" XapakTepa
pacuIMpUTeNbHOE TOJIKOBAHNE KOMIIETEHIIMH BOGHHBIX TPUOYHATIOB MOKET HAHECTH yIIepo
cB00O/Ie BhIpaKEHUSI MHEHUH, aCCOIMAIMA U MUPHBIX JEMOHCTPAIIHA.

15. Bo Bcex 3THX cilydasx, y’Ke YIOMSIHYTBhIX B IPEAbIAYIINX JA0KIaAax, npeodaasaer
"moriouieHre" rpaXklaHCKOro MPaBoCyiusg BOCHHBIM, T.€. "0TUYX/IeHHE" HHIMBU/A OT €TI0
"eCTECTBEHHOI'O CyJIbU'", @ UMEHHO CyIel OOBIYHBIX CYJ0B, U €r0 NOJUYMHEHHNE YPE3BbIYATHBIM
CyJlaM, KaKOBBIMH SIBJIIIOTCSI BOGHHBIE Cy/1Ie0HbIE OpraHbl. B Takoil cuTyanuu He MOXKET
coOroaaThCsl CBSI3U MPUHLIMIT PABEHCTBA COCTSI3aTENIbHBIX BOZMOKHOCTEN YUaCTHUKOB
Ipolecca, paBHO KaK M YCTaHOBJIEHHBIM MPUHIIMIT OECIPUCTPACTHOCTH CY/1a.

16. KomwuTer o nmpaBam uesnoBeKka B cBoeM "3aMedanuu obmero mopsaka Ne 13, mpuHATOM Ha
ero ABajauath nepsoit ceccun 12 ampens 1984 rona B cBsi3u co cratheil 14 MexayHapogHoro
MaKTa O rPaKAAHCKUX U MOJUTHYECKHUX IIPAaBaX, YETKO BBISBHII OMIACHOCTH, CYLLIECTBYIOIINE B

JTAHHOU 00JIACTH:

"4. TlomoxeHus CTaTh¥ 14 MPUMEHSIOTCS KO BCEM, KaK OOBIYHBIM, TaK U CIICIIHATLHBIM,
cylaMm U TpuOyHallaM, OXBaThIBA€MbIM 3TOM cTaThell. KoMuTeT oTMeuaeT cyiiecTBOBaHUE
BO MHOT'MX CTPaHaX BOEHHBIX U CIIELIMAIBHBIX CYA0B, KOTOPBIE pacCCMAaTPUBAIOT Aeia
IPa)/IaHCKUX JIMI. DTO MOTJIO OBl IPUBECTH K CEPHE3HBIM MPOOIEMaM B TOM, YTO
KacaeTcs CIPaBeJIMBOr0, OECTIPUCTPACTHOTO U HE3aBUCUMOI'O OTIIPABJICHUS IPABOCYAMSL.
Becbma yacTo mpUUMHBI CO3aHMsI TAKMX CYJ0B 3aKIOYAIOTCS B TOM, YTOOBI 03BOJIUTH
NPUMEHEHHE UCKITIOUUTEIBHBIX MPOIIEeTyp, KOTOPBIE HE COOTBETCTBYIOT OOBIYHBIM HOPMaM
npaBocynusa. Xots [TakT u He 3anpemnaeT Takue KaTeropuu Cyi0B, TEM HE MEHEe
IIpelycCMaTpUBAaEMble UM YCIIOBHUS YETKO yKa3bIBalOT, UTO PACCMOTPEHHE I'PaXAaHCKUX
JIeJI TAKUMHU CyJIJaMU MOKET OCYILIECTBIIATHCS Ha BECbMa UCKIIIOUUTENIBHON OCHOBE U
MPOBOJUTHCS B YCIOBUSAX, IPU KOTOPBIX AEHCTBUTEIHHO TOJTHOCTBIO COOTIOIAIOTCS BCE
rapaHTHH, IPeAyCMOTpPEHHBIE B cTaThe 14. KoMHUTET 0TMEUaeT OTCyTCTBUE MH(OPMALIUN
B OTOI CBS3M B JIOKJIA/IaX HEKOTOPHIX TOCYAAPCTB-YUACTHUKOB, B CTPYKTYPY CyIE€OHBIX
OpraHOB KOTOPBIX BKJIFOUEHBI TAKHUE CYJIbI ISl PACCMOTPEHMS JIEN IPaKAaHCKUX aull. B
HEKOTOPBIX CTPaHaX TaKue BOCHHBIE CIIEUAIBbHBIC CY/bl HE 00ECTIEUUBAIOT CTPOTHUX
rapaHTUil CTIPaBeIJIMBOTO OTIPABICHUS IPABOCYIHS B COOTBETCTBUU C TPEOOBAHUSIMHU
cTaTh¥ 14, KOTOpBIEC CYIIECTBEHHO BaKHBI [T 3P PEKTUBHOM 3aIUTHI IIPaB YeIOBEKa.
Ecnu rocynapcTBa-y4acTHUKHM BO BPEMsI UpE3BbIUAiHOTO MOJIO0KEHUS B CTPAHE PELIatoT,
KaK MPeyCMOTPEHO B CTaThe 4, OTCTYIUTH OT OOBIYHOM MPOIEAYPHI, TPUACPKUBATHCS
KOTOpO# TpebyeT cTaThsi 14, TO OHH JOJKHBI 00ECTICUNTh, YTOOBI 3TH OTCTYIUICHUS HE
BBIXOJMJIM 32 PAMKH, KOTOpbIe HEOOXOIUMBI BCIEACTBHE OCTPOTHI (PAKTUUYECKOTO
MIOJIO’KEHUS, ¥ YAOBJIETBOPSAIH IPYTrUM YCIOBUSM NyHKTa 1 cTarbu 14".



E/CN.4/Sub.2/2003/4
page 10

17. Co cBoeii croponbl, CrieMaibHBIN JOKJIATYUK 110 BOIPOCY O HE3aBUCUMOCTH CyJIeH 1
anBokatoB B 1998 roay ykaszan, yTo "B OTHOIIEHHH BOIMPOCa 00 UCIOJIb30BAaHWN BOSHHBIX CY/IOB
JUTSL PACCMOTPEHHUS JIEN TPAKIAHCKUX JIUI] CTIEUATUCTHI B 00JIACTH MEXKyHAPOIHOTO MpaBa
IPUXOJAT K €JUHOMY MHEHHMIO OTHOCUTEIBHO HEOOXOJUMOCTH PE3KOT0 OTPAHUYECHUS WITU J1aXKe
3apEIEeHUs] TAKOU HpaKTI/IKI/I"Z. Pabouas rpymnmna 1o npou3BOJIbHBIM 33/1€pKaHUSIM, CO CBOEH
CTOPOHBI, OTMETHJIA, YTO "€CJIM BOEHHOE IPABOCYINE JOHKHO COXPAHUTHCS B KaKOH-IH00
(dopMe, TO BO BCSIKOM CIy4ae OHO JIOJIKHO MOJAYUHATHCS HOPME OTCYTCTBUS KOMIETEHIIMH

paccMaTpuBaTh JieN1a rpaK JaHCKUX JIMII. . 3,

18. EBpomeiickue n Me:kaMepUKaHCKUE PETHOHATBHBIE Cy/IeOHbIE OPTaHbl, PEIICHUS KOTOPBIX
10ipoOHO LHUTUPOBAIUCH B MPEABIAYIIEM JIOKIae, UAYT 110 3TOMY e MyTU. Tak, Hanpumep, B
CBOEM TOCTaHOBJICHUH OT 26 HOs10pst 1997 rona no aeny Sakiketal. V Turquie Espomnetickuii cya
10 TIpaBaM 4YeJIoBeKa "y/essieT BHUMaHue ToMy (hakTy, 4TO TPpaT1aHCKOMY JIMIY TPUIIIOCH
IpeJICTaTh epes Cy1e0HbIM OpraHOM CMELIAaHHOT'O COCTaBa, YaCTUYHO BKIJIIOUABLINM BOEHHBIX'.
Bo BHyTpeHHEM II1aHE MOKHO IIPUBECTHU sApkuii npuMep KoHcturyuun Mekcuku, B KOTOpOou ¢
1917 rona uckirrouaeTcs Jir000e ciymanue Jied rPakJaHCKUX JIUI] B BOCHHBIX cynax (craThs 13).

19. OcoOyro kaTeroputo 00pa3yroT HECOBEPIICHHOIETHHE, UJIET JIU Pedb O "meTsx-coimarax”
WM O HECOBEPILIEHHOJIETHUX, MTOJIBEPTAIOIINXCS 3aA€pKAHHIO B X0O/1€ KaKOro-I11u00
BOOpY)XEHHOT0 KOH(MKTa. Crenyer NoJ4epKHyTh 3HaUeHHE 3alUTHBIX HOpM KoHBeHIMHU 0
npaBax peOeHKa, B 4aCTHOCTH cTaThelt 38-40, a Takxke MEXTYHAPOIHBIX HOPM, KaCatOIIUXCS
[IPaBOCY/Ms B OTHOLIEHUH HECOBEPIIEHHOJIETHUX. Hekoropele criennanbHble JOKIAAUUKH
Komuccun no npasam 4yesioBeka OTMETHUIIN BOIIMIONINE HAPYIIEHUS B JaHHOU 00JacTH, B
YaCTHOCTHU CUTYallUsX, KOTJ]a BOSHHBII CyJl BRBIHOCHT CMEPTHBIN MPUTOBOP 03 KaKkoil-1rbo
BO3MO>KHOCTH 00>KaJIOBaHUsI U HE IIPUHMMAsi BO BHUMaHHE BO3PACT OCYKICHHBIX
HECOBEPIICHHOJIETHUX (CM. IIPU3BIB K HE3aMEUIUTEIbHBIM JICHCTBUAM, HallpaBJICHHBIH
npaBuTenbeTBY Jlemokparndeckoit Pecrryonuku Konro CrienmanbHbIM JOKIAIIHKOM IO
BOIIPOCY O BHECYIEOHBIX Ka3HAX, Ka3HIX 0e3 Ha/JIeKalero cyae0Horo pa3onuparenbcTBa win
NPOM3BOJIbHBIX Ka3HsX T-xoi [xaxanmkup [E/CN.4/2002/74, nyrkt 108]). CnenuanbHbIi
JIOKJIQTYUK TI0 BOTIPOCY O MOJIOKEHUH B 00JIACTH MpaB yesioBeka Ha [lamecTuHCKuX
TEPPUTOPUSAX, OKKynupyeMbIx U3pamiiem ¢ 1967 roxa, r-u [>xoH [lyrapa Takke ymoMHHAET O
CyZb0€ HECOBEPIIIEHHOJIETHUX, "TI0JJ03PEBABIINXCS B 3a0pachIBAHIH KAaMHSIMH H3PAUITBCKUX

comat", KOTOPBIX CYAMIN BOCHHBIE Cy bl O3 yuera ux Bo3pacta (E/CN.4/2002/32, nyHkt 49).

2 E/CN.4/1998/39/Add.1, mynxT 78.

3 E/CN.4/1999/63, mynkt 80.
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Tewm Gosiee MOKHO 33/1aThCs BOIIPOCOM O CYAbOE JeTei, colepKaliiuxcs B CTPOroi U30JISIIUY B
L4
I'yantanamo beii .

2. PaccMoTpeHne BOEHHBIMH TPUOYHAJIAMHU /1€J1 BOEHHOCTYKALIHUX

20. B oToM citydae Tak)ke MOXKHO BBIICITUTH HECKOJIBKO CUTYAIMH, OJTHAKO JIBE KpaHUX
CUTYallUU KaXyTcs 0COOEHHO CEPbE3HBIMHU.

21. [TIlpexne Bcero pedb UIET O PACCMOTPEHHUH JeT BOSHHOCTY)KAIIUX B CBSI3U C UX
OTBETCTBEHHOCTBIO 110 YTOJIOBHOMY IIPaBY, Oyb TO OTBETCTBEHHOCTH 3a OIINOKY WJIU 32 PUCK,
KOI'ZIa OJIMH WJIM HECKOJIBKO IMOTEPIEBIINX SABIAIOTCSA IPaKIaHCKUMU IUlamMu. Tak, Hanpumep,
00CTOUT €10, KOTJja BOEHHOCITY>KaIllMil HECET OTBETCTBEHHOCTD 3a HECUACTHBIM Cllydail, B
YaCTHOCTH 34 T'PAHUIIEH, U KOMIIETEHIIUS BOEHHOTO CYy/1a BEIBOAUT €T0 U3-110J FOPUCAUKIIAN
TEPPUTOPUATBHOIO CyJ1a TI0 YTOJIOBHBIM JesiaM. Pabodast rpymnmna no npou3BOoIbHbIM
3aJIepKaHUAM B TIPOIIUTUPOBAHHOM BBIIIE TE3UCE TAKXKe MOTIEPKHYIIa HEOOXOJUMOCTh
MOJYMHUTH BOCHHYIO FOCTHIMIO MPUHIMIY "OTCYTCTBHSI KOMIIETEHIIUH 110 PACCMOTPEHUIO JIENT
BOCHHOCIYXAaIllUX B TOM CJIy4ae, €CJIM CPEeIU MOTEPHEBIINX €CTh IPaKAaHCKHUeE Juma'.

22. AHaJOrMYHBIM MPUMEPOM SIBISIETCS pACCMOTPEHUE BOSHHBIMH CyJIaMH eI
BOCHHOCTYXaIllMX, COBEPILNBIINX HApYIIEHUs MPaB YEJI0BEKA, 00pa3yIolLIne COCTaB CEPbE3HBIX
IPECTYIUIEHUH, UTO OCTAeTCs OJHOM U3 OCHOBHBIX IIPUYUH COXPaHEHUS O€3HAKA3aHHOCTH.
[TogoGHast mpakTHKa HAHOCUT YIEpO rapaHnTupyeMomMy MeXayHapoIHBIM MaKTOM O
rpaXJaHCKHX M MOJIMTHYECKUX MPaBax Mpay JIt0oOOTo jnia Ha 3 (HEKTUBHOE CPEICTBO
NPaBOBOM 3aIIUTHI (CTAaThs 2, MYHKT 3 a)), Ha CIIpaBEATIMBOE pa30MpPaTENLCTBO Jera
HE3aBUCHMBIM U OECIIPUCTPACTHBIM CYAOM (cTaThs 14, myHKT 1), a Takke Ha paBHYIO 3alIUTY
3aKoHa 0e3 Kakol-110o JucKpuMuHaLMK (cTaThs 26). Kak yka3pBasoch B IpeIbIIyLIEM
JIOKJIaJie, B JAaHHOM CIIy4ae TaKKe UMEET MECTO KOHCEHCYC, C OJJHOM CTOPOHBI, 110 BOIIPOCY O
HEO0OXOIUMOCTH UCKIIIOYUTh U3 Cepbl KOMIIETEHIIUU BOCHHBIX CYJI0B CEpbE3HbIE HAPYILICHUS
IIPaB Y€JI0BEKa, COBEPLIAEMbIE BOCHHOCTYXAIIUMH UM COTPYAHUKAMH MOJIUIMH, a C IPYrou -
10 BOTIPOCY 0 HEOOXOJMMOCTH HE pacCMaTpUBATh BHECYI€OHBIC Ka3HU, TBITKA U
HACHJIbCTBEHHBIC UCUE3HOBEHHUS B KAUECTBE BOCHHBIX MPECTYIUICHUN WM CITYKEOHBIX TeHCTBHMA

(cM. HUXKE).

23. Takum oOpa3om ocTaercs y3kas chepa, B KOTOpOH BOCHHAS FOCTUIIMS 00J1a1ana Obl
KOMHeTeHHI/Ieﬁ, a UMCHHO paCCMOTPCHUC ACTT BOCHHOCTYKAlIUX B OTHOIICHUAX MEKAY HUMU

HJIM B OTHOMICHUAX BOCHHOCTYXXAaUX C TOCYJAapCTBCHHBIMH OpraHaMu BJIACTH. Ho u B aTOM

4 unday Times, 22 June 2003.
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ClIy4ae B 3aBUCHMOCTH OT 3aTparuBaeMbIX BOIIPOCOB TPeOYETCs BBEJACHHE ONPEIEICHHbIX
OTpaHUYECHUH.

B. Komnerenuus ratione temporis

24. B oCHOBY BOIPOCHHKA, COJCPKAIICTOCS B TIPEIBAPUTEIILHOM JOKJIa e
(E/CN.4/Sub.2/2001/WG.1/CRP.3), ierio ocHOBOIOIATAIOIEe Pa3Indnue MEXTy OTIPABICHUEM
[IPABOCY/IMsl BOEHHBIMU TpUOYHAJIaMU B MUPHOE U B BOEHHOE BpEMSI.

1.  Pa3iamuusi Me:K1y BOEHHBIM H MHUPHBIM BpeMeHeM

25. Yxe oTMevanach TEHACHIUS K YIPa3IHEHHIO BOCHHBIX CYJI0B B MUpHOE BpeMs. Tak,
HanpHuMep, B COOTBETCTBHUHU €O cTaThel 84 enepanbHOro KOHCTUTYIIMOHHOTO 3aKOHa ABCTpUN
"BoeHHbI€ Cy1bl YIPa3AHEHbI, KpOME IEHCTBYIOIINX B IEPUOJ BOEHHOTO BpeMeHH'".
[Tonoxxenns Boenno-yrosnosHoro kozaekca 1970 roga npumensitores cynamu. C apyroi
CTOPOHBI, CYIIIECTBYIOT BOCHHbBIE IUCLUIIIIMHAPHBIE CYIbl, IPpUMEHstoIe BoenHo-
mucuuruMHApHbIA kogeke 1994 rona. Crates 213 Koncrutymuu [lopTyranuu yrodHseT, 4To
"BO BpeMsl IEHCTBHSI BOGHHOTO MOJIOKEHHS CO3Aal0TCsl BOSHHBIE TPUOYHAIBI C KOMITETEHIINEH
10 PACCMOTPEHHUIO BOIIPOCOB HCKIIIOYUTEIBHO BOEHHOI0 Xapakrepa'. Bmecte ¢ Tem
nepecMoTpeHHbIM BapuanToM Konctutynuu 1997 roga npegycmaTpuBaercs yrnpas3IHEHUE
BOCHHBIX TPHOYHAJIOB B MUPHOE BPEeMsI, XOTS 3TH TPHOYHAIBI MPOJODKAIOT AEWCTBOBATH 10
INPUHSATHS 3aKOHOJATENbCTBA, PETYIMPYIOIIETO Nepeiayy UX KOMIIETEHLIMH B COOTBETCTBUH CO
crarbeit 211-3 Koncrtutynuu: "B coctaB cynoB 11000i HHCTaHIINN, KOTOPBIE pACCMATPHBAIOT
JieJ1a 0 MPECTYIUIEHUSIX UCKITIOYUTEIbHO BOEHHOTO XapaKTepa, BXOAUT, COTJIACHO 3aKOHY, OJIUH
wm 0oJiee BOCHHBIX cyei".

26. IlpuHIMIUAIBHBIC PA3IUYMS MEXKIY CUTyallMell MUpa U CUTYaIel BOMHBI 3a4acTyiO
TyOMMPYIOTCS pa3nudreM ratione loci, MpOTHBONIONIATAIOIINM, C OJHONH CTOPOHBI, 00ECIICUCHHE
HEMPUKOCHOBEHHOCTH HAIIHOHAJILHOW TEPPUTOPHUH, HAa KOTOPOU AEUCTBYIOT TPaKJaHCKHE CY/Ib,
a C Ipyroi - BOGHHBIE ONEpaIliu 3a rpanuiieil. Tak, B COOTBETCTBUM €O cTaThelt 96 OCHOBHOTO
3akoHa PenepatuBHoi Pecniydnuku ['epmanum:

"2. @eneparyisi MOXET YUPEIUTh BOGHHO-YTOJIOBHBIC CY/IBI ITIS1 BOOPYKEHHBIX CHII B
KauecTBe (peIepaIbHBIX CYJIOB. DTH CYIBI MOTYT OCYIIECTBIISATH YTOJIOBHYIO FOPHCIUKITHIO
JIUIIIB B YCIIOBUSX OOOPOHBI, & TAKXKE B OTHOIIEHUN BOCHHOCITYKAINX, HATIPABIICHHBIX 32
TPaHUILy WM HaXOISAIINXCS B MOPE Ha BOCHHBIX KOpa0isix. [1ogpoOHOCTH peryupyroTcs
denepanbHBIM 3aKOHOM. YKa3aHHbBIE CYAbl HAXOISITCS B KOMITIETEHITUU (eIepaIbHOTO
MUHHUCTpA foctuiui. [IpodeccnoHanbHbBIE CyIbH ATUX CYIOB JIOJDKHBI HMETh TTPAaBO Ha
3aHSITHE CY/ICOHBIX JIOJDKHOCTEH.
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3. Beicium a1 cyoB, yka3aHHBIX B ab3anax 1 u 2, sisercs enepanpHas cyneOHas

naiara".

27. AmnanormuHoOe MOJIOKCHHE COJIEPIKUTCS B cTaThe | ¢paniry3ckoro Kogekca BOeHHOM

IOCTHUIIMH:

"PaccMoTpeHHe J1e] BOCHHBIMU CyJJaMU OCYHIECTBIISICTCS 0 KOHTposieM KaccannoHHOTro
cyna:

- B MUPHOE BPEMS U 3a IIPAaBOHAPYLIEHUs, COBEPIICHHBIC BHE TEPPUTOPUU
Pecny6unku - [Tapmkckum TprOyHaIOM BOOPYKEHHBIX CHII, @ B CIy4ae
o0xanoBaHus - [laprKcKuM anesuIsIIMOHHBIM CY/I0M;

- B BOGHHOE BpPEMsI - TEPPUTOPHAILHBIMU TPUOYHAIAMU BOOPYKEHHBIX CUII U

BOCHHBIMU TpUOyHaJIaMH BOOPYKEHHBIX CHIT ...".

28. VYkazanHoe paznuune npoBoautcs Takxke B ctarbe 103 (mynkT 3) Koncrurynuun Uranmm:
"FOpucauKIus BOGHHBIX TPUOYHAIOB BO BpeMsi BOMHBI YCTaHABIMBACTCS 3aKOHOM. B mMupHOe
BpEMsI UX IOPUCAUKIIUS pACIPOCTPAHSAETCS TOJIbKO HAa BOMHCKHE ITPECTYIUIEHNUS, COBEPIIICHHbBIE
JTUIaMHU, BXOJSIIIIUMHU B cocTaB BoopykeHHbIX cuit".

2. Paznuumne KpM3MCHBIX CUTyaUHil

29. TIpuMeHHUTENBHO K "KPU3HCHBIM CUTYaIHsIM" CIeIyeT pPaCCMOTPETh HECKOJIBKO BeChMa

Pa3JINYHBIX TUIIOTES.

30. C omHO¥ CTOPOHBI, UMEIOT MECTO CUTYallUH, OTHOCSIIHNECS K chepe MeKITyHapOTHOTO
TYMaHHUTApHOTO MpaBa, UAET JIU Pedb O MEXIYHAPOJHBIX BOOPYKEHHBIX KOHMINKTAX MU O
BOOPY)KEHHBIX KOH(IMKTaX HEMEXIYHAPOIHOTO XapaKTepa Mo CMBICTY J{OTIOTHUTENBHBIX
IpOoTOKOJIOB K JKeHeBCKUM KOHBeHIUAM. ClieyeT, B YaCTHOCTH, HAIIOMHUTh TOJIOKEHUS

ctatbi 84 YKeHeBckol KOHBEHIIMU 00 00pallleHNH ¢ BOCHHOIIJICHHBIMU:

"ToJIBpKO BOEHHBIE CY/bl MOTYT CY/IUTh BOCHHOIIJIEHHOI'O, €CJIU TOJIBKO
3aKOHOJATENIbCTBO JEPKAIEH B IIJICHY JIep>KaBbl HE MPEJOCTABIISIET CIIELUAIBHO IIPABO
IPAKJAHCKUM CyJlaM CYAMTb JIULL, IPUHAIICKALIUX K COCTABY BOOPYKEHHBIX CHJI ATOU
JIEp7KaBbl, 3a TO K€ MPECTYIUIEHUE, B KOTOPOM OOBHUHSAETCS BOCHHOIIJICHHBIH.
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Hu B KoeM ciryyae BOCHHOTUICHHBIN HE OY/IEeT CYAUThCS KaKUM OBl TO HU OBLIO
CYZIOM, KOTOPBIH HE MPEIOCTABISIET OCHOBHBIX OOIICTIPH3HAHHBIX TapaHTHIH
HE3aBUCHMOCTH U OECTIPUCTPACTHOCTH U, B YaCTHOCTH, Cy/IcOHas Tporieypa KOTOPOro He
obecrieunBaeT MoJCyIMMOMY TIPaB M CPEJICTB 3aIIUTHI, TPEAYCMOTPEHHBIX cTaThel 105",

31. Bce nonoxenus KoHBeHIIMM HampaBiIeHbl HA 00ECIIEYEHUE CTPOTOTO PAaBEHCTBA B
oOpallleHHH, TapaHTUPYEMOT'0 "TEMU K€ CY/1laMU U B TOM XK€ MOPSIKE, KAKUe YCTAaHOBIIEHBI JUISI
JIUL, TPUHAAJIEKAIUX K COCTaBY BOOPYKEHHBIX CHJI JIeprKalllel B IJIEHY JepKaBbl"

(cratbs 102), mpegycmarpuBasi 0coObIe BUJIBI 3alIUTHI MPUMEHHUTEIIBHO K BOCHHOIIJIEHHBIM.
Hakonen, B COOTBETCTBHHM €O CTaThel 5 B TOM CIy4ae, €Ciau "B OTHOIIEHUH JIUILL, IPUHSIBIIUX TO
WIM NHOE Y4acTHE B BOCHHBIX JIEHCTBUAX U MOMABIINX B PYKU MPOTUBHUKA", BOSHUKAET
COMHEHHE B UX NPUHAJIEKHOCTH K TOW WJIM MHOM KaTeropuu, "Takue Juna OyayT N0Jb30BaThCs
MOKPOBUTEILCTBOM HacToAlel KoHBeHIMM 10 TeX MOp, OKa UX MOJI0KEHUE He OyieT
OIPEIENIEHO KOMIIETEHTHBIM CYJIOM .

32. Hapsiny ¢ 9TUM clieflyeT yIoMSHYTh MEXTYHAPOIHBIC OTIEPAIIUH 110 BOCCTAHOBJICHHIO HITH
MO/I/IEPKAHUIO0 MHUPA MO MEKTYHAPOIHBIM MaHAaTOM. Takue ciydau MpeoiaraloT He TOJIBKO
KOMITIETEHIINIO, XapaKTEPHYIO JUIsl KPU3UCHBIX CUTYaIlUM, HO TAaKXKe U Pa3InyiMsl, Kacaroluecs
OT/ICJIbHBIX JIUII, BOEHHOCITYKAIIIMX CBOUX BOOPY>KCHHBIX CHJI WJIM BOOPYKEHHBIX CHJI
COIO3HUKOB, BOEHHOCITYXAIINX MPOTUBHUKA WU TPAXKIAHCKOTO HACEJIECHUS U, B 3aBUCUMOCTH OT
MecTa, BOIpoca 00 SKCTEppUTOpHAIBHON KoMIieTeHITNU. MccnenoBanue r->ku X5OMIICOH JOJIKHO

IMMO3BOJIUTH NPOACHHUTD pa3jindusd, Pa3MbITbIC HBIHCITHUMU KPU3UCHBIMU CUTYallUIMH.

33. Hakownen, ciefyeT yAeauTh BHUMaHHE YPE3BbIYAHBIM CUTYAIUSIM BO BHYTPEHHEM IIJIaHE,
KOTOpBIE, CTPOTO TOBOPS, HE OTHOCATCA K c(pepe MEeKTyHapOJHOTO TYMAaHUTApHOTO MTpaBa, HO B
KOTOPBIX MPUMEHSIOTCS MTPEyCMOTPEHHBIE OOITMMH HOPMaMH MIpaBa MOJI0XKEHUs 00
orcrymiieHnu. Ctatbs 4 MeXyHapoJHOTO MaKTa O TPakJaHCKUX U MOJIUTUYECKUX ITpaBax

IJIaCHuT:

"1. Bo Bpemst upe3BbIUAHOIO MOJOXKEHHS B TOCYAAPCTBE, IPU KOTOPOM KU3Hb HAIlUU
HAXOJUTCS MOJI YTPO30H U 0 HATMYUU KOTOPOTO OPUIHATIHLHO OOBSBISETCS, yUaCTBYIOIINE
B HacTodAleM [lakTe rocygapcTBa MOTyT IPUHUMATh MEPBI B OTCTYIUIEHHE OT CBOMX
00s3aTenbeTB 10 HacToseMy [1akTy... IpH yclioBUM, UTO TaKUE MEPHI HE SIBIISIFOTCS
HECOBMECTHUMBIMH C UX JIPYTUMH 00513aTeNbCTBAMU 110 MEXKTYHAPOIHOMY IIPaBY U HE
BJIEKYT 3a COOO0M AMCKPUMUHALUH UCKIIOYUTEIEHO HA OCHOBE Pachl, I[BETa KOXKH, I0Ja,

A3bIKA, PEJIMTUA WX COMAJIBHOTO MPOUCXOKICHUA.

34. Kpowme Toro, B myHKTE 2 CTaThH 4 YTOUHSIOTCA NojoxeHus [lakrta, oTcTyIaeHus ot
KOTOpPBIX HE JIOMyCKaloTcsl. B HacTodiee BpeMs LIMPOKO NPU3HAHO, YTO MIPaBO Ha IPABOBYIO
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3aIIUTY OTHBIHE SBJISETCS, HE3aBUCHMO OT OOCTOSITENIECTB, YaCThIO "HEeIMMOro spa”

HE JIONMYCKAIOIIUX OTCTYIUICHHUS TPaB B TOH )K€ CTETEHH, KaK ¥ MPUHINI HEANCKPUMHUHALIUH.
["apanTHyn cripaBeyTUBOTO Cy1e0HOTO pa30dUpaTebCTBa HE3aBUCUMBIM U OECTIPHCTPACTHBIM
CYZIOM HE MOTYT CTaBUThHCS 10J1 COMHEHHE. Upe3BpIdaiiHOE 3aKOHOJATENBCTBO CIETyeT
paccMaTpuBaTh B CBETC 3TUX IIPUHIUIIOB, B YaCTHOCTU TCX, KOTOPHLIC ObBLTH pa3pa60TaHI)1 B
OTBET Ha yrpo3y TeppopU3Ma, U 3TOT OCHOBOIIOJIATAOMINI BOIIPOC SBJIIETCSA IPEAMETOM
noknana CrienuanbHOro JoKIa Iuka r-xu Kygsr.

C. Komnerenuus ratione materiae
1. BoeHHO-YroJIOBHbIE IPABOHAPYIIEHUS

35. [IlepBast TpyTHOCTHh MPUMEHHUTEIHHO K MATEPHAILHON KOMITETEHITUU BOCHHBIX CYJI0B
COCTOUT B OMPEACIIEHUH CaMOT0 TTOHSATHS BOGHHOTO MTPAaBOHAPYIIEHUS. DTOT BOMPOC BOZHUKAET
HE TOJIBKO BO BHYTPEHHEM ILUIAHE, MOCKOIBKY JJAHHOE IMOHITUE TPAKTYETCS U B MEKTYHAPOIHBIX

A0roBopax, TAKMxX, Kak COTJIallICHUA O BbLAAYC.

36. Tak 0OCTOHUT J1€J10 C JOTOBOPOM O MEXKIYHAPOIHOM TpaBe, MPUHATHIM B MOHTEBHIEO B
1940 romy [doroBop 0 MEXIYHAPOIHOM MPOIIECCYATbHOM TpaBe, MpUHSTHIN OpraHu3anueit
amMepukaHcKuX rocyaapcts, OATL, mpuM. pes.], KOTOPBIA KacaeTcs TIIaBHBIM 00pa30M BOMHCKUX
NpaBOHAPYUICHUH, 32 HCKITIOYEHNUEM TeX, KOTOPBIE OTHOCATCS K 007acTH 00IIETPAaBOBBIX HOPM
(crates 20), unu ¢ EBponelickoii koHBeHIMeEH o Beiiade 1957 rona, kotopast B cratee 4
TpaxkTyeT "BOMHCKHE MPECTYIUIEHUA" U YTOUHSET, yTO "BbIJJa4ya B CBSI3U C BOUHCKUMHU
NPECTYIUICHUSIMU"', KOTOpPBIE HE SBISIOTCS MPECTYIUICHUSIMA B COOTBETCTBUH C OOBIYHBIM
YTOJIOBHBIM IIPaBOM, UCKJIIOUAIOTCS U3 cepbl IpuMeHeHus HacTosAue Konsenuun".
AHaJOrM4HBIM 00pa30M ATOT BONPOC TpakTyercsa B TunoBom gorosope Opranusanuu
O0benuuenHbIx Hammii o Beijade (ctaths 3, MyHKT €)). B 3TUX Tpex cimydasx mogo0Hoe
yKa3aHHe UMEET IENIbI0 UCKITIOUUTh BhIAaYy. AHAJIOTHYHBIM 00pa30M Ha YPOBHE JIBYCTOPOHHUX
OTHOILIEHUH, MOKHO IIPUBECTU B KadyecTBe npumepa Jlorosop o Beinaue Mexay Opannuei u
CoenunennbiMu Llltaramu Amepuxu 1996 roaa, crates 5 koToporo, o3ariyiaBiieHHas "Bounckue
IpeCTyIUIEHUA", [JIacuT, 4TO "Bbllaya HE IPOU3BOIUTCS, €CIIU MPECTYIIICHUE, B CBSI3H C
KOTOPBIM HaIlpaBJIIe€TCs IPOCh0a O BbJIaue, SBISETCS UCKIIOUUTEIbHO BOUHCKUM

npecTymieHueM" .

37. Bo BHyTpeHHEM ILIaHe ObLIO ObI MTOJIE3HO NIPOBECTU CPABHUTEIIBHOE UCCIIEIOBAHUE
Pa3IMYHbIX KOJAEKCOB BOEHHOM FOCTUIIMH, HE3aBUCUMO OT TOTO, IPUMEHSETCS JIU TaKOM KOJIEKC
OOBIYHBIM CY/IOM WJIH CIIEIHAIbHBIM CyIoM. B yacTHOCTH, OBLIO OBI 1OJIE3HO Pa3TPaHUYHUTh
HOHSTHE "BOMHCKOIO ITpaBOHAPYUIECHUS (MU MPECTYIIICHU)" U IPU 3TOM CIEIUTDH 3a TEM,

9TOOBI 3TO IMOHATHE U3JIMIITHE HE 3aTparuBajio IrpaXXJaHCKHX JIUI], @ TAKXKXC YTOYHUTH pa3Indusd
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MEK/1y BOMHCKAMH YTOJIOBHBIMH ITPaBOHAPYIICHUSAMH StriCtO SeNSU U AUCIUIUTHHAPHBIME
MPaBOHAPYIICHUSIMH WU TPOCTYITKAMHU.

38. A contrario HeKOTOpBbIE JieNia He JOJKHBI BXOJUTh B KOMIIETCHIIHIO BOCHHBIX CYJIOB.

B kauecTBe mpuMepa MOXKHO MPUBECTH JIUL], OTKA3bIBAIOLIMXCSI OT HECEHUSI BOCHHOM CITYKOBI 110
COOOpaXEHUSM COBECTH, IIOCKOJIBKY, KaK OTMEYaNIoch B pezosonun 1998/77 Komuccnu mo
IpaBaM 4YeJIoBeKa, TOCy1apcTBaM HAJIEKUT CO3/1aTh HE3aBUCUMBbIE U OECIIPUCTPACTHBIE OpTaHbI,
yIIpaBOMOYEHHBIE OMPEIEINATh, OCHOBBIBAETCS JIM OTKA3 OT HECEHHUSI BOGHHOM CITY>KOBI 110
Co00pakeHUsIM COBECTH Ha UCKPEHHUX yOexneHusx. [lo onpeneneHmo, BOCHHBIE CY/Ibl,
BEPOSITHO, OyIyT MPUCTPACTHBIMH YYACTHUKAMHU B PEHICHUH 3TOT0 Bompoca. "OTKazHUKHU" - 3TO
rpa)JIaHCKHe JUIa, JIeJ1a KOTOPBIX JOJKHBI pAaCCMaTPUBAThCA IPaXAaHCKUMH MHCTAHIUSAMU.
OpHako, Kor/ia MpaBo Ha OTKAa3 OT HECEHUsI BOCGHHOU CITY>KOBI IO COOOpa)KEHUSIM COBECTH,
KOTOpOE SABJIIETCS BaXKHBIM KOMIIOHEHTOM IIpaBa Ha CBOOO/ly MBICIIH, COBECTH U PEJIUTHH,
3aKperuieHHoro Bo BeeoOmield Aekapaiuy npas 4yesioBeKka, He PU3HASTCS 3aKOHOM, TO
"oTKa3HUK" paccMaTpHUBaeTCs B KQUeCTBE €3€PTUPA U K HEMY IPUMEHSIOTCS TOJI0KEHUS

BOCHHO-YI'OJIOBHOT'O KOACKCA.

39. Tlo MeHbIIeH Mepe, Kak yke mperycMarpuBainock B pekomengauu Ne R (878) Komurera
MuHHUCTpOB CoBeta EBponbl B 001acTH MpONeAyphl MPU3HAHUS CTaTyca JUIA,
OTKa3bIBAIOIIETOCS OT HECEHHUS BOEHHOM CIIYObI IO COOOpaXECHUSIM COBECTH:

"5.  Paccmotpenue mpochObI TOJDKHO COTPOBOKIATHCS BCEMH HEOOX OTUMBIMU
rapaHTUsIMU CIIPABEIMBOTO Cy1e€0HOTO pa30MpaTeNbCTRa,

6.  IIpocuTens HOKEH UMETH MTPABO 00KATOBAHUS PEIICHHSI, BHIHECEHHOTO 10 TIEPBOM

HWHCTAaHIINH,

7. ATIeUIAIMOHHBIA OPTaH JOJIKEH OBITh HE3aBHCHMBIM OT BOCHHOW aJIMHHHUCTPAIINH U

HAMETH COCTaB, 00ECIIEUNBAIOILINI €TI0 HE3aBUCHMOCTS"™.

2. HapyumeHus npas 4ejioBeKa
40. TlpuMeHHTENIBHO K ONPEAETICHHIO COOCTBEHHO BOMHCKUX MPECTYIUICHUH B HACTOSAIIEE

BpPEMA BCC UCTUC BBIPUCOBBIBACTCA UACA, COITIACHO KOTOpOfI paccMOTpPCHHUE ACJT JIUII,
COBCPIIMBIINX HAPYHICHUS IIpaB YCJIOBCKA, HC MOXKET IMPOBOAUTHCS BOCHHBIMHA TpI/I6yHaJIaMI/I,

5 Cwm. moxman Jluka Maptu, o3arnasieHHbIi Exercice du droit al'objection de conscience au

service militaire dans les Etats membres du Conseil de |'Europe, Assembl ée parlementaire du
Conseil de I'Europe, doc. 8809, 13 juillet 2000.
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APYTUMHU CJI0BaMU p€Ub UJACT O CBOCTO poJa ”BBIpaBHI/IBaHI/II/I" 1 JIMINICHUHY BOCHHBIX UX
Cy,[[€6HBIX HpI/IBI/IJ'Iel"I/Iﬁ JUIA obOecIeyeHns MOIHOr0 yucTa IIpaB KCPTB.

41. TIlyskrt 2 cratbu 16 Jlekmapaiuu o 3antuTe BCeX JIUIl OT HAaCHIbCTBEHHBIX HCUYE3HOBEHHH,
npoBo3ranieHHol ['enepabHOit AccamOreeii B ee pesomtonuu 47/133 ot 18 nekabps

1992 rona, rmacut, 4TO JAela JIUIl, OOBUHSIEMBIX B COBEPIICHUH aKTOB HACHIHLCTBEHHOTO
HCUYC3HOBCHHUS,

"paccMaTpUBAIOTCS TOJIBKO B KOMIIETEHTHBIX OOBIUHBIX CyJaX Ka)kJI0ro rocyAapcTBa, a He
B KaKUX-THOO0 IPYruX CHenHuaIbHBIX TpUOYHalaX, B YaCTHOCTH BOCHHBIX Cy/aax .

42. DTOT NPUHIMII IPUCYTCTBYET Takke B MeaMepHUKaHCKOW KOHBEHIIMH O HACHIJIbCTBEHHBIX

ucue3HoBeHMsIX uil 1994 rona, B craTthe 9 KOTOPOI TOBOPHUTCSI, YTO

"HIa, TPEOIOKUTETFHO COBEPITUBIIHIE MPECTYIUICHHS, COCTOSIIINE B HACUIHCTBEHHOM
HCYC3HOBCHUU JIUII, MOFyT 6I)ITB Cy,Z[I/IMI)I TOJIBKO KOMIICTCHTHBIMHA O6I>I‘IHI>IMI/I CYI[aMI/I
Kaxxaoro FOCYZ[apCTBa. yqaCTI/Ie KaKI/IX-JII/I6O CIICHUAJIBHBIX, B YaCTHOCTH BOCHHBIX CYZ[OB,
He Jjonyckaercs. JlesHus, 00pa3yromre CocTaB MPECTYIUICHHS, COCTOSIIIETO B
HAaCHUJIbCTBCHHOM HMCUYC3HOBCHUH, HE MOFYT CUHUTATBhCA COBCpIHGHHI)IMI/I HpI/I HNCIIOJTHCHUN
BOMHCKHX 00s3aHHOCTEH".

43. Cdepa oxBara 3TOro nmpuHIHNa 0000maeTcs B mpoekTe OCHOBHBIX MTPUHIIUIIOB U

PYKOBOISIINX IMOJOKESHUN, KacaloIIMXCs IIpaBa Ha IMPaBOBYIO 3allIMTY U BO3MEIICHHUE VIIICD63.

LJIA XKEPTB HaDVIHGHI/Iﬁ MCXAYVHAPOAHBIX HOPM B obnactTu IpaB YCJI0BCKA U TYMAHUTAPHOT'O

npaBa, B IPUHIUIE 25 1) KOTOPOTO FTOBOPHUTCS O
"HeJOMYIIICHUH MTOBTOPEHUSI HAPYILICHUH CIEIYIONIMMU cpeacTBamu: 1) OrpaHuucHue
IOPUCAUKIIUK BOCHHBIX CY/IOB CYTy0O BOMHCKMMU MPECTYIUICHUSIMU, COBEPILIACMbIMU

BOCHHOCTYXaIluMu".

44.  AHanoru4HbM 00pa3oM CBOJ NPUHIMIOB 3aIIUTHI U MOOUIPEHUS IPAB YEIOBEKa

ocpeIcTBOM 00phObl ¢ Ge3nakazanHocThio (E/CN.4/Sub.2/1997/20/Rev.1) conepxut

npuHumn 31, o3arnaBneHHbI "OrpaHUYeHNs IOPUCAUKIIMN BOCHHBIX TpPUOYHAIIOB", KOTOPBIN
TJIACHT:

"BO M30€KaHNe TOr0, YTOOBI B TEX CTPaHaXx, IJie BOCHHBIC TPUOYHAIBI TTOKA €IIle He
yIpa3/HEHbI, OHU HE CIOCOOCTBOBAIIN COXPAaHEHUIO O€3HAKa3aHHOCTH BCIIEJICTBUE CBOEH
HEJ0CTATOYHOW HE3aBUCUMOCTH, 00YCIIOBICHHOW TOW CyOOpIMHAINEH, KOTOPOIA

INOAYHMHCHBI BCEC NN 4aCThb YJICHOB TpI/I6YHaJ'IOB, HUX IOPUCAUKIUA JOJKHA OTPAHUYNBATHCA
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JIMIIE CTIeNU(GUIECKA BOUHCKAMU MPABOHAPYIICHUSMH, COBEPIICHHBIMH
BOCHHOCITYXKAIIUMH, 32 UCKITFOUEHUEM HapYIIECHH MTPaB 4elIoBeKa, KOTOPHIE MOIAIal0T
I0JT FOPUCAMKIIMIO OOBIYHBIX HAI[MOHAIBHBIX CY/IOB HITH, B COOTBETCTBYIOIIUX CITyYasiX,
KOTJIa peub UJIET O TSDKKHUX MPECTYILICHUSX 110 MEXKIYHAPOTHOMY IMPaBY, O/
FOPUCTUKITNIO KAKOTO-IM00 MEXIYHAPOIHOTO YTOJIOBHOTO cyaa'.

[I. TAPAHTHUHU CIIPABE/UVIMBOT'O CYAEBHOI'O
PA3BBUPATEJIbCTBA

45. Ecau q0mycTUTh, YTO BOGHHBIE CY/IbI ABIISIOTCS B HX CIIeU(pUIEcKOi chepe
KOMITETECHIINH, "HEOThEeMIIEMON YacThIO 0011Iel CyAeOHOM CUCTEMBI'", BAXKHO ONPEIETUTh BCE
BBITEKAIOIINE U3 3TOTO MOCIEICTBUS IPUMEHUTEIBHO K UX CTAaTyCy, OpraHu3aluu U
(yHKIIMOHUPOBAHMIO.

A. 3aKOHHOCTH BOCHHBIX TPHOYHAIOB

1. Co3nanune BOCHHBIX TPHOYHAJIOB HA OCHOBAHNH KOHCTHTYIHH HJIH 3aKOHA

46. Tlpunsateie B 1985 rogy OCHOBHbBIC IPHUHIIUIIEI HE3aBUCUMOCTH CYJICOHBIX OPTraHOB IIACAT,

yTo: "He3aBUCHMOCTH Cy/1IeOHBIX OPTaHOB rapaHTUPYETCS TOCYAAPCTBOM U 3aKPEIUISETCs B
Konctutyuu nnm B 3akoHax cTpaHbl. Bce rocynapcTBEHHBIE U IPYTUE YUPEKIECHUST 00s13aHbI
yBa)KaTh U COOJIIO/IaTh HE3aBUCUMOCTh Cy1eOHBIX opraHoB" (myHKT 1). IlpuHiun pa3aeneHus
BJIACTEH HEOT/IETMM OT HEOOXOMMOCTH HATUYHS CTATYTHBIX TAPAHTHH, TPETyCMOTPCHHBIX Ha
CaMOM BBICOKOM YPOBHE UEpapXuu MPaBOBbIX HOPM, T.€. B Koncturyiuu win 3akone. C apyroi
CTOPOHBI, "KaXIbIH YeTIOBEK UMEET MPaBO Ha Cy/e0HOe pa30oUpaTEeIbcTBO B OOBIYHBIX Cy/aX...
MPUMEHSIOIINX YCTAaHOBJICHHBIC IOpUIMYECKHE TTpolienypbl. He momkHO co3iaBaThest
TpUOYHAIOB, HE MPUMEHSIONIUX YCTAHOBIEHHBIX JTOJDKHBIM 00pa30M IOPUIUYECKUX TTPOLIEYp, B
LEJSX TTOJIMEHBI KOMIIETEHIIUH OOBIYHBIX CYJIOB MJIU CYJIE€OHBIX OPraHoB" (MYHKT 5).

47. Tocynapcra - wieHbl Opranusanuu 1o 0e301acHOCTU U COTPYAHUUECTBY B EBpore B3sun
3a OCHOBY 3TH IPUHIIMIIBI, 3a5BUB B JOKyMeHTe MockoBckoro cosemanns Kondepenimu no
yesnoBeueckomy umepennto 1991 roaa, yto oHu:

"(19.1) OyIyT COONIOAATh MEXTYHAPOIHO MTPU3HAHHBIC HOPMBI, KaCAOIUECs
HE3aBUCHMOCTH CYyJIeH 1 aJIBOKATOB U OECTIPUCTPACTHOTO (PYHKIIMOHUPOBAHHS
rOCyIapCTBEHHOH Cy/1eOHOM ciy)Obl, BKIIIOYast, B YaCTHOCTH, BceoOyro nekmapariio
IpaB yesnoBeKka U MexyHapOAHbIN MaKT O TPaXkIaHCKUX U MOJIUTUYECKUX IIpaBax;
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(19.2) MIPU OCYIIECTBICHUU COOTBETCTBYIOIIMX HOPM M 0053aTeNIbCTB OyayT
o0ecrieunBaTh, YTOOBI HE3aBUCUMOCTH CYJICOHBIX OPTaHOB OblJIa rapaHTHPOBaHA H
3akperuieHa B KOHCTHTYIIMY WITH 3aKOHO/IATENIbCTBE CTPAHBI U COOJI0/IANIach Ha TIPAKTHKE,
oOpariast 0co60e BHUMaHUE Ha OCHOBHBIC IPUHIIAIIBI HE3aBUCHMOCTH CYJCOHOM CUCTEMBI,
B KOTOPBIX, B YaCTHOCTH, TIPEyCMaTPHBACTCS:

1) 3ampenieHne HEMPABOMEPHOTO BIUSHUS Ha CY/ICH;

i) HemomylieHHe CyAeOHBIX PEIICHUH aIMHUHUCTPATUBHBIMH OpTaHaMHU, 32
UCKIIFOYCHUEM TIPaB KOMIIETEHTHBIX BJIACTEH B COOTBETCTBHH C 3aKOHOM YMEHBIIIATh

CTPOTOCTh PUTOBOPOB, BEBIHECEHHBIX CYIbSIMU WU CMSr4arh ux'.

48. DTH NPUHIUIBI YETKO MPEyCMATPUBAIOT, YTO BOCHHBIE CY/bI HITH IPYTHE Ype3BbIYaHbIC
cyZeOHbIe OpTaHbl HE MOTYT CO3/1aBaThCSl HA OCHOBAaHUHU PELICHUS UCTIOTHUTEbHON BIACTH HITH

HUCKIIIOYHUTCIIBHO BOCHHOI'O OpraHa.

49. Cornacho pazneny 8 crateu 1 Koncrurymun Coennnennsix LtatoB AMeprku, KOHTpece
HMMEET MPaBo yupedcoamsb noouuHeHHbvle Bepxosnomy cyoy cyoebnvie opeanvl. Kak yrounsercs
B pazzaene 1 crarou |1, cyoebnas enacmo Coedunennvix LLImamos ocywecmensiemcs
Bepxosnvim cyoom u memu Huswumu cyoamu, Komopwle Oy0ym epems om epemeHu
VCMAHABIUBAMBCAL U YUPEHCOambCsi KoHepeccoM. B 3TOM CBSA3M BBI3BIBAET BOIIPOC BOCHHBIN
Jekper, noanucanubiid mpe3usienToM Coenunennbix Lltatos 13 Host6ps 2001 roxa,
03aryaBJIeHHbIA Boennblil npuKa3 omHocumenbHo 3a0epicanuis, oopawjenus u cyoa
NPUMEHUMENILHO K HEKOMOPbIM KAMe20pUsiM He2padcoau 8 80lHe npomue meppopusma. ITOT
JIEKpEeT MpeayCMaTPUBAET CO3/IaHNE YPE3BbIUYAHBIX BOCHHBIX CYJOB Ui PACCMOTPEHUS JIeT
MHOCTPAHIIEB, CBSI3aHHBIX C "OopraHu3alueil, n3BeCTHOM N0 Ha3BaHueM "Anb-Kaiina" win
MOI03PEBAEMBIX B TEPPOPUCTHUECKOH AesTenbHocTUH. 21 MapTa 2002 roga MUHUCTP 0OOPOHBI
JTUYHO Tomucan npuka3 Ne 1 00 opranusanuu, COOTBETCTBYIOIIEH "BOEHHOM KoMUcCHU"
(Military Commission Order Ne°1)®.

50. 3HaMeHaTeNbHO, UTO J[Ba COTIANIEHUs, moanucannbie 25 uroHsa 2003 romga Mexy
Coenunennbivu [lTaramu u EBponeiickum Coro3oM B 001acTH BbIIa4l U B3aUMHOW ITPABOBOM

MOMOIIIH, COJIEpXkKAT B IpeamOyJie JBa CIEeYIoIuUX ab3ama:

6 Cwm., B wactHOCTH, oKiaa Kesuna Makunamapsr Droits des personnes détenues par les

Etats-Unis en Afghanistan et sur la base de Guantanamo Bay, Assemblée parlementaire du
Conseil de I'Europe doc. 9817, 26 mai 2003.
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"yeaowcas ipaBa 4eoBeKa U IpUMarT MpaBa,

namsamyst 0 TapaHTHIX, TPETYCMOTPEHHBIX X COOTBETCTBYIOIIUMHU IPABOBBIMH
CHCTeMaMH, KOTOPbIE MPU3HAIOT 32 OOBUHSIEMBIM IPABO Ha CIIPABEUTMBOE CyIeOHOE
pa3doupaTenbCTBO, BKIFOUYAS MPABO OBITh CYJAMMBIM OECIIPUCTPACTHBIM CYJIOM, CO3JaHHBIM
Ha OCHOBaHUM 3aKOHa'.

51. XoTs MOXKHO COXaJIeTh 00 OTCYTCTBUU KaKON-JIMOO0 SICHOM CCHIIKM Ha MEKTyHAPOIHOE
IPaBo MpaB YeJIOBeKa B MepBOM ab3alle, cojiepykaHue 3TOro paBa B MOJHOM Mepe OTPaskeHO BO
BTOpOM ab3al1ie, KOTOPBIN, B YaCTHOCTH, TJIACUT: MPAaBO HA CHPABEIIMBOE CyaeOHOe

Da36I/IDaTeJII)CTBO, BKJIIO4as ImpaBo OBITh CYAMMBIM 6€CHDI/ICTD3CTHI>IM CyaoM, CO3JIaHHBIM Ha

OCHOBaHHM 3aKOHa. B 3ToM cMbIcie 00a coralmeHus HCKIII0YA0T U3 chephl UX AeHCTBUSL

TM000M Cy/1eOHBIN OpraH, "3aBUCUMBINA" OT UCTIOJTHUTEIILHOMN BJIACTH, B YaCTHOCTH

Ype3BbIYAIHBIE CYBI.
2. CoBMeCTHMOCTH ¢ IPUHIMIIAMHU PABOBOI0 IrOCyAapcTBa

52. [lo MHEHHIO HEKOTOPBIX BBICIINX CYACOHBIX OPTraHOB, CYIIECTBOBAHUE KAKOTO-IH00
BOCHHOTO CyJIa CaMo IO ce0e HECOBMECTHUMO C KOHCTHUTYIIMOHHBIMH MTPUHITUIIAMH, HITYITUMH B
HaIlpaBJICHUU YIPa3HEHUS BOCHHOM rocTULMU. Jlpyrue, HallpoOTUB, aKLEHTUPYIOT BOIIPOC Ha
TOM, 00ECTIEUMBAIOT JIM OPraHM3alus U (PYHKIIMOHMPOBAHNE BOCHHBIX CY/IOB TpeOyeMble

TapaHTHH.

53. Tak, manpumep, Boicokuii cya KOxuoit Adpuku (High Court of South Africa) B
nocranoBieHuu ot 1 mapra 2001 roxa ykasai, 4TO BOGHHBIE CY/Ibl SABIISIOTCS
HEKOHCTUTYLIMOHHBIMH, ITOCKOJIbKY OHM HapylIaloT PaBO Ha paBEHCTBO BOEHHOCTYKAIIUX
nepen cynoM. Llenblil psa cTpan ynpa3aHWIN BOGHHbBIE CYAbl B MUPHOE BpeMs JTH00
MOJIHOCTBIO, TUOO COXPAHNUB HEKOTOPBIE PEIKUE UCKIIIOUEHUS, KaK 9TO UMEET MECTO, B
4acTHOCTH, B ABcTpuH, [ Bunee, ['epmanun, Jlanuu, Hunepnannax, Hopseruu, Cenerarne,
Opanruy, [IBennn u Anonnn. AHaMIOTMYHBEIM 00pa30M HEKOTOPHIE BO3POXKICHHbBIE
JIEMOKpaTHUU TPUHSUIIN pelIeHne 00 yrnpa3JHEeHUH BOSHHBIX CyJI0B. DTO UMeeT MecTo B Benrpuu
¢ 1991 roma, Yenickoii Pecriyonuke ¢ 1993 roma (3akon Ne 284/1993), Xopsatuw,
nepecmotpesiiei B 1996 roay crareio 101 Konctutynuu, B 3ctonuu u CloBeHUN.
Panuxansusie pedopmel paspadbareiBarotes B [lopryranuu u benbrum.

94. Co cBoeii ctoponbl B KaHasickol xapTuu npaB U cBo00I, KOTOpasi COCTaBJISIET IIEPBYIO
yacTh KoHcTutyrmmonHnoro 3akona 1982 roga, moapoOHO paccMaTpuBatOTCs I0PUIUIECKUE

rapaHTHH, KOTOPBIMH MOJIb3YETCs JTF000N OOBUHSEMBIH, U YIIOMUHAETCS JIUIIb OJJHO
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OTCTYIINICHUC OT OOBIYHBIX HOPpM IIpaBa, IPUMCHUTCIIBHO K BOCHHOM FOCTHUIINH. Crates 11

riacurT:

55.

"KaKJIbIii OOBHHSEMBIN MMEET MPABO:

a)  ObITh HH(GOPMUPOBAHHBIM O€3 HEOTPABIAHHBIX 33/IEPKEK O XapaKkTepe
MpaBOHAPYIIEHUA, KOTOPOE EMY HHKPUMUHUPYETCS;

b)  ObITB CyaMMBIM B T€UEHHE Pa3yMHOT0O TIEPHO/Ia BPEMEHHU;

C)  He OBITh IPUHYKJAEMBIM CBUJIETEIILCTBOBAThH IIPOTUB CaMOI0 ce0sl Ha Tr000MH
CTaJUU MIPOLIECCa B OTHOUICHUY HHKPUMHUHUPYEMOI'0 EMY IIPaBOHAPYILICHNUS,

d)  cuuTaThCS HEBMHOBHBIM JIO TE€X MOP, IOKA OH B COOTBETCTBUU C 3aKOHOM HE
OyzaeT 0ObsIBIIEH BUHOBHBIM HE3aBUCHMBIM U OECIIPUCTPACTHBIM CYZOM B OTKPBITOM

CyneOHOM 3acelaHuU TP COOJIIOJICHUH MTPUHIIHIIA CIIPABEIINBOCTY;

€)  He OBITh JIMIIEHHBIM 0e3 000CHOBAaHHOM NMPUYMHBI IIPaBa HAXOIUTHCI Ha
cB00O/I€ MO/ 3aJI0T Pa3yMHOT'0 pa3Mmepa;

f)  3auckiIrOYCHHEM CiTydaeB MPAaBOHAPYIICHHUS, TOJICYAHOTO HA OCHOBE BOCHHOTO
ImpaBa opraHam BOEHHOU 0CTUIINU, 6I>ITI> MOACYAHBIM Cyay MPUCAKHBIX B CJIy4ac, KOTaa
MaKCHUMaJILHBIN CPOK HaKa3aHHUA 3a MPAaBOHAPYIICHUC COCTABJIACT IIATH JICT JIMIICHUSA
cBOOO/IBI WIIH BIIEYET 3a co00i OoJiee CypoBOe HaKa3aHHCE,

g) He ObITh MPU3HAHHBIM BUHOBHBIM 33 COBEPIICHUE KaKOT0-JIN00 CHCTBUS WIN
3a 6e3aeiicTBIE, KOTOPOE B MOMEHT €T0 COBEPILICHUS HE paCCMaTPHBAJIOCh Kak
MMPpaBOHAPYIICHHUEC B COOTBETCTBUU C BHYTPCHHHUM IIPpaBOM KaHaZ[I:I HJIN MCXKIYHAPOIAHBIM
MPaBOM WJIH KOTOPOE HE ObLIO YTOJIOBHBIM B COOTBETCTBUU C OOIIMMHU NMPUHIIATIAMA
npasa, npuzHaBaembiMu CooOmiectBom Harmid (...)".

B nene R. ¢. Généreux, paccmotperHom 13 despans 1992 rona Bepxosubiii cyx Kanas

BBIHEC IMTOCTAHOBJICHUC O TOM, UTO OpraHu3alirgd BOCHHBLIX CYAOB IIPOTHBOPCUYUT

KOHCTUTYIUMOHHBIM IpHUHIOUIIAM, B YaCTHOCTHU B o0JiacTu rapaHTuX HE3aBUCUMOCTHU, HC ITIOCTABUB

TE€M HE MEHEE I10J] COMHEHHE B IAHHOM KOHKPETHOM CJIydae caM IIPUHIUII CYIeCTBOBAHUS
BOCHHOM toctunu. Kaxk ykasan cyaps Jlamep, BeICTynaBIuii OT UMeHH OoibInuHCTBA: " Jlist
o0ecrneyeHnst TOTOBHOCTHU K JIEHCTBUIO BOOPYXEHHBIX CHJI BOEHHBIE BIIACTH JOJKHBI ObITH B
cocTossHUH 3(PPeKTUBHO 0OecTIeunBaTh MOAEPKAHUE BHYTPEHHEH TUCIUIUIMHEIL. .. U B 3TOH

CBSI3HM MCIIOJIb30BaHUE OOBIYHBIX CYAOB IIO YTOJIOBHBIM ACJIaM, KaK MMPaBHJIO, ABJIACTCA
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HEJOCTAaTOYHBIM IS YIOBJIETBOPEHHS 0COOBIX MOTPEOHOCTEI BOOPYKEHHBIX CUJI B IJIaHE
noJJep>KaHusl AUCUUIUIMHBL. B 3T0i1 cBsI3u HE0OXOIMMO yUpekIeHUE OTAENbHOM KaTeropuu
TpUOYHAJIOB, YIIPABOMOYEHHBIX 00€CIeYnBaTh YBaXKEHIE 0COOBIX HOPM BOCHHON AUCIUITINHBI"
(Ne 22103, ctp. 293 anrn. Tekcta). EBponeiickuii cya 1Mo mpaBaM 4eIOBEeKa B HCKITFOYUTEIIBHOM
TIOPSIIKE cOCTIalcs Ha pemienue mo faeay R. ¢. GEnéreux B cBoeM IOCTaHOBJIEHHUH 110 ey MOorris
c. Royaume-Uni 26 despains 2002 rona.

56. IloMHMO MPUHIMITHANBHBIX IUCKYCCUH IO BOIIPOCY O 3aKOHHOCTH M JIa’Ke JIETUTUMHOCTH
BOCHHBIX CY/I0B, IOPUANYECKUE POOIEMbl BOSHUKAIOT B OTHOILIEHUU UX OpraHU3alui U UX

(YHKIIMOHUPOBAHMUSL.
B. Opranusanusi BOCHHbIX TPHOYHAJIOB

57. Opranu3zaius BOGHHBIX TPUOYHAIOB JOJDKHA B TIOJTHOM Mepe rapaHTUPOBATh MX
HE3aBUCHMOCTH U OECIIPUCTPACTHOCTD, TaK K€, KaK 3TO UMEET MECTO B clydae OOBIYHBIX CYIOB.
OT0 KacaeTcs TaKXKe CTPYKTYPHI pa3IMUHBIX YPOBHEH Cy/1eOHOM cucTeMbl U (hOPMUPOBAHHS
COCTaBa CyJIa M CTATYTHBIX TAPAHTHii, KOTOPBIMH MONB3YIOTCS CY/IBH .

1. Tumnosorusi BOeHHbIX CyJ10B

58. B HEKOTOpPHIX CTpaHaX B COOTBETCTBUH C HAIMOHAJIHHON KOHCTUTYIIEH BOCHHBIE CYIbI
UMEIOT 0COOYI0 OpraHu3aIiio CHU3Y I0BepXy. Tak, Hampumep, 00cTouT zeno B bpasunuu, rae
¢yHKMoHNUpyeT Bpicinii BoeHHbIN TpuOyHai, niau B Typuuu, r1e cymecTByeT Beicokuii
BOCHHBIN alleJISIUOHHBIN cya. AHanornyHas cutyanus HaOmonaercs B LlIBeiiapuu, rae Tpu
YPOBHS CyJI€OHON CUCTEMBI, OJJUHAKOBBIE JIsI MUPHOTO U BOEHHOI'O BPEMEHH, BKJIIOUAOT
BOCHHBIX (II€pBas, aleuIAIMOHHAs U KacCalluOHHas MHCTaHUUHU). OJHAKO CIe1yeT OTMETHUTD,
YTO Tpe/iceaaTeNb U YWieHbl BoeHHOro KaccanmoHHOTO TprOyHa a He Ha3HAYAI0TCS MUHHCTPOM
000poHBI, a u3duparorcs PenepanbHbBIM cCOOpaHneM Ha ueThlpe roga. B Mcnanuu BoeHHbIE
cyneOHbIe OpTaHbl, OJJMHAKOBBIE IJI1 MUPHOTO U BOGHHOT'O BPEMEHH, COCTOSIT U3 BOCHHBIX,
Ha3HayaeMbIX MUHUCTPOM 0OOpPOHBI, a BbICIIEN cyneOHOoM nHcTtanueit ¢ 1987 rona sBisercs
oco0ast BOeHHas najara BepxoBHOro cyza, cocTosmas U3 4eThIpeX Ipak JaHCKHUX CyAen
(BKJIIOYAsl Tpe/iceaTeNsl) U YeThIpEX BOEHHBIX CYZEH, KOTOpbIe sl 0OecTieueHus NX
HE3aBUCHUMOCTH UMEIOT CTaTyTHOE ITOJI0KEHHE, aHAJIOTUYHOE PEKUMY OTCTAaBKHU, U HE MOTYT
00JIbIlIE BXOJUTH B COCTaB BOOPYXEHHBIX cuil. B Mtanuu coxpaHsercs BoeHHas JOMUHAHTA, 3a
UCKJTFOUE€HHEM BBICIIETO IIeJI0OHA, ITocie TOro Kak B 1987 roay mo uroram pedopmMsl KOHTPOIIb
3a 3aKOHHOCTBIO OBLI IepesiaH 0T Briciiero BoenHoro TpudyHana Kaccanmonaomy cyny.

! OTOT CpaBHI/ITeJIBHbe/'I aHaJIn3 OCHOBLIBACTCS I''TaBHBIM O6p3,30M Ha OUTUPOBABIICMCH

BhItie uccnenoBanuu Coseta Epponbl [[TU-113 (2002)009 rev] u 3acimyxuBaeT pacipoCcTpaHEHHUS
Ha JPYrue KOHTUHEHTHI.
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59. Takas 3BOdIOIMS XapaKTepHa JUIsl MHOTUX CTpaH, I'/le Ha0Ir01aeTcs IBMKEHUE B IBYX
HalpaBJIEHUAX, C OHOI CTOPOHBI TOJYMHEHUE BOCHHBIX CYJ0B IEPBOIM HHCTAHLIUN OOBIYHBIM
BBILIECTOSIIUM CY/IaM, a C IPYroif CTOPOHBI - y4acTHE TPaKIaHCKUX Cy/ieHd, Ha OCHOBE
cBoeoOpasHoro "cumOno3a", B paboTe BOeHHBIX cynoB. Tak ob6ctout neno B CoeIMHEHHOM
KopornescTBe, rie Kaxxplii U3 TPEX BUIOB BOOPYKEHHBIX CHUJI (BOCHHO-BO3/YIIIHbIE CHIIBI,
CYXONyTHBIE BOMCKA M BOCHHO-MOPCKHUE CUJIbI) PacrojiaraeT CBOMMHU COOCTBEHHBIMU BOCHHBIMU
cylIamHu nepBoil nHcTaHIuMU. He Oyaydu MOCTOSSHHBIMHU, OHH COCTOSIT U3 BOCHHBIX, KOTOPBIM
NIOMOT'aeT Ha OCHOBE MTPHHIIKIIA amiCUS CUriae rpa)KTaHCKHiA Cy/ibsi, HE YYaCTBYIOIIHIT B
oOcyxnennu. Bmecte ¢ TeM nocie BCTyruieHus B cuity 2 okTs10ps 2000 roga 3akoHa o
JTMCIUTUTMHE B BOOPY>KEHHBIX CHIIAX, I[eJTb KOTOPOTO0 COCTOMT, B YACTHOCTH, B YUETE IMOJI0KEHUH
EBpomneiickoii KOHBEHIIMM O IIpaBax 4ejI0BEKA, BOEHHOE IIPABOCYAUE OCYLIECTBISAETCS HaYnHas
CO BTOPOW MHCTAHIMH MPOPECCUOHATHLHBIMH CYIbSIMHU M3 OOBIYHBIX CY/IOB, @ KOMIIETEHTHON

BbICILICH MHCTaHLMEN siBisieTcs [lamara mopaos.

60. IlyskTt 5 crateu 96 Konctutynuu I'perun kacaeTcst BOCHHBIX TPUOYHAIOB U YTOYHSIET,
YTO OHH "CO3/AI0TCS B OOJBIIMHCTBE CBOEM U3 YHCIIA COTPYAHUKOB IOPHINYECKON CITYKOBI
BOOPY)KEHHBIX CHJI, HA KOTOPBIX PaCIPOCTPAHSIOTCS TapaHTHH (PYHKIIMOHAIBHOW U JINYHOM
HE3aBHCHMOCTH, YKa3aHHbIe B MyHKTe | cTtaThu 87 Hacrosmel Koncturynuu", T.e. Te rapaHTuy,

KOTOpBIE IPUMEHSIOTCS K "'Cy/AbsIM OOBIYHBIX CYAOB".

61. HaxkoHner, cymecTBYIOT CyJeOHBIE OPTaHbI ¢ TPeo0IaJaHueM IPAKIAHCKUX cyieid. Bo
®panuuy, nocie ynpasaHeHus B 1982 rogy BoeHHbIX TpUOYHAIOB B MUPHOE BPEMsI, HApYILICHUS
BOCHHBIX 3aKOHOB, B YACTHOCTH OOILI€yT0JIOBHbIE ITPABOHAPYLIEHMSI, COBEPILICHHBIE
BOCHHOCITYXAITUMH TP UCTIOTHEHNH UX CITYyKEOHBIX 0053aHHOCTEH, BXOAAT B cepy
KOMIIETEHIIMHY OOBIYHBIX YTOJIOBHBIX CYJIOB, COCTOSIIUX, [NIABHBIM 00pa30M, U3 Ipa)1aHCKUX
CyJieH, a KOHTPOJIb 3aKOHHOCTU o0ecnieunBaeTcs KaccallnoHHBIM CyJJOM Kak M JUJIsl BCEX JPYTUX
CyZeOHBIX OPraHOB CTPaHbl. AHAJIOTUYHAS YBOJIOIMS HaOmoaeTcs B [ epManum, T/ie ena
BOCHHOCIYXaIllMX, COBEPILNBIINX [TPAaBOHAPYLIEHUS, pACCMAaTPUBAIOTCA B MUPHOE BPEMSI
OOBIYHBIMM YTOJIOBHBIMH cyAamMu. KOHTposb 3aKkOHHOCTH OTHBIHE oOecnieunBaeT DeepanbHas
cyneOHas manara, a He BepxoBHbI BoeHHBIH cyl. COXpaHSIOTCS JIHIIh BOSHHBIE YTOJIOBHBIE
TpUOYHAJIBI ISl BOGHHOTO BPEMEHH, IIPUUYEM HX PELIECHUS TaKKe KOHTPOJIUPYIOTCS
®denepabHON CyeOHO ManaTo, T.€. TPaXIaHCKIUMHU CYIbSIMH.

2. TapanTumM He3aBHCHMMOCTH M 0eCPUCTPACTHOCTH BOEHHBIX Cy/eil
62. Ilo 3T0ii TeMe TaKXke CleyeT MPOBECTH MPABOBOE CPABHUTEIBHOE UCCIICAOBAHHUE IS

PacCMOTPEHMS CTaTyCca BOCHHBIX CYZEH, B YaCTHOCTU UX OTHOLICHUS C BOCHHOW HepapXuew, ¢

LEJIBI0 OMPEICNICHUs] YCIOBHH, MPU KOTOPBIX BOCHHBIE CY/IbH HE SIBISIOTCS "MIPUCTPACTHBIMU
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y‘IaCTHI/IKaMI/I" B paCCMaTpHUBACMbIX HMH JCJIaX. OTI[eJ'IBHBIﬁ ACIICKT CPaBHUTCIBHOT'O
HCCICOOBaHUA HAAJICKHUT ITOCBATUTD OCO6OMy CTaTyCy BOCHHOM MMPOKYypaTypbl IPUMCHUTCIILHO

K IIpaBaM 3aIlUTHI.
C. ®OyHKIMOHHUPOBAHHE BOCHHBIX TPHOYHAI0B

1. BHyrpeHHee u3MepeHHe MPaBa HA CPaBelJINBOE CyAeOHOe
pa3ouparTeabCTBO

63. 3HaueHHe MMOJHOTO YBAXKEHHS MEXTyHAPOIAHBIX HOPM B 00J1aCTH OTIPaBICHUS
NPaBOCYAMS MPUMEHUTEIHHO K (YHKIIMOHUPOBAHUIO BOCHHBIX TPHOYHATIOB MPE/CTABISACTCS
OYEBUIHBIM. Peub HeT, B 4aCTHOCTH, 00 oOecrneueHun coomroaenus ctatbu 10 BeeoOmei
JEKIapaliy IpaB yeIoBeKa, B COOTBETCTBUU C KOTOPOH:

"Kaxx1p1it uesoBeK JJ1si ONpeIeTICHHUs €ro MpaB U 00sI3aHHOCTEN U I YCTAaHOBJICHUS
000CHOBAaHHOCTH MIPEABSIBICHHOTO €MY YTOJIOBHOTO OOBUHEHHSI UMEET IPABO, HA OCHOBE
MIOJTHOTO PaBEHCTBA, Ha TO, YTOOBI €r0 JIe]0 ObUTO PACCMOTPEHO TIACHO U C COOIIOACHNEM
BCeX TpeOOBaHUI CIIPABETMBOCTH HE3aBUCUMBIM H OECTIIPUCTPACTHEBIM CyIoM".

B cootBercTBuu ¢ myHKTOM 1 cTaTteu 11:

"Kaxxaplii 4e0BeK, OOBUHSAEMBIN B COBEPIIEHUH IPECTYIJICHUS, UMEET IIPABO CUUTATHCS
HEBHUHOBHBIM 0 TCX HOp, IIOKa €0 BUHOBHOCTH HE 6YI[GT yCTaHOBJ'[eHa 3aKOHHBIM
MOPSITKOM ITyTEM TIIACHOTO Cy/Ie0HOTO pa30MpaTenbCcTBa, IPH KOTOPOM eMY
00ecIIeunBaloTCs BCE BO3MOKHOCTH JIJIS 3aIIIUTHI'".

64. 3HaueHHWe STHX OCHOBHBIX T'APAHTUH, KacatoUIMXcs (PYHKIIMOHUPOBAHUS JTFOO0H
JIOCTOWHOM ATOTO CIIOBA CHCTEMBI IPABOCYAMS, TIPEACTABIISIETCS] COBEPIICHHO OYEBHIHBIM. Peup
ueT 00 oOecreueHnH KaKI0MY YeJIOBEKY YBaXKEHHsI €0 OCHOBHBIX TpaB ""Ha OCHOBE TIOJTHOTO
paBeHCTBa", 6€3 KaKON-TNOO0 TUCKPUMHIHAIINH, OCHOBAHHOW Ha ero "mosoxkeHun". B aTom
OTHOILICHHH BOCHHBIE U YIO00IsIEMbIe UM JIUIIA HE TOJKHBI CYUTATHCS HU TpakJaHAMU
BTOPOTO COPTA, JIMIIEHHBIMHU 3JIEMEHTAPHBIX PaB HaJIEKAIIETO OTIPABICHUS IPABOCYANS, HH
OBITH "MPUBUIICTMPOBAHHBIMU " JIMLIAMH, CTOSAIIMMH BBIIIE OOIIETO 3aKOHA U MOJIB3YIOIIUMHUCS
0e3HaKa3aHHOCTHIO B Kakoi-mnbo gopme. Ecnm o pyHKIMOHATBHBIM PUYMHAM CO3AAI0TCS
napaieNnbHble CyAeOHbIe CTPYKTYPhI B 00J1aCTH OpraHU3allMi BOCHHBIX TPHOYHAIOB, OHU
JIOJDKHBI TAPAHTUPOBATh OJMHAKOBBIE TIPaBa COOTBETCTBYIOIIMM JIMIIAM B TIJIaHE
(GYHKIIMOHUPOBAHUS 3TUX BOCHHBIX TPHOYHAJIOB.
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65. COmmKeHre ¢ YTOJIOBHBIM MPaBOM XOPOIIO WILTIOCTPUPYET MYHKT 5 cTaThi 96
Kounctutynuu I'peryn, KOTOpBI B OTHOIIEHUH BOEHHBIX TPUOYHAIOB CYXOMYTHBIX BOMCK,
BOCHHO-MOPCKUX M BOEHHO-BO3IYIIIHBIX CHJI YTOUHSIET, YTO "B OTHOIIEHUH 3acelaHuil U
pEUICHUI 3TUX CYJI0B MPUMEHSAIOTCS MOJIOKEHUS MYHKTOB 2-4 ctathu 93". MmMerorcs B BUAY
MIOJIOKEHHUS, KACAIOIIMECs TJIACHOCTH CyIeOHOTO pa30MpaTeNbCTBA U MOTUBAIIMH PELICHUN.

66. AnanormuHbIM 00pazoM YTOJIOBHO-TIPOIIECCYaNbHBIN KoJieke Poccuiickoii Deneparum,
BCcTynuBIIKi B cuity 1 utons 2002 roga, peryaupyeTr Ipou3BOACTBO B BOEHHBIX CyZax, a TAKKe
NIPOBE/ICHUE MPEIBAPUTEIBHOTO CIEICTBHS UM BO30YK/IEHHE YTOJIOBHOTO JIe€Ia BOCHHOM
NpoKypaTypoil. Bce rapantuu, mpeycMOTpPEHHBIE B 3TOM KOJIeKce, 0€3 UCKITIOYESHUS
NPUMEHSIOTCS] K OOBHHSAEMBIM U JIUIAM, TIPOXOJISAIINM TI0 YTOJIOBHBIM JeJIaM, TOJICYTHBIM
BOCHHBIM cyz[aMB. Onnako nmoHsTHE "BOCHHOM TalHbI", KaK MPEACTaBISIETCS, 110 19ac
[IPEBAIMPYIOT, HAIIPUMEP B TOM, UTO KacaeTcsl CTATUCTUUECKUX JIaHHBIX O IPUTOBOPaXx 10
YTOJIOBHBIM JIeJIaM, BO30YKJ€HHBIM | JTaBHOIM BOEHHOM npOKypaTypoﬁg.

2. MexayHapoaHoe H3MepeHue NIPaBa Ha cpaBelJHBoe cyle0Hoe
pa3ouparTesbCTBO

67. C mpyroit CTOPOHBI, 3TU TapaHTUH HEOOXOTUMBI JIS HAJJIekKamero () yHKIIMOHHPOBAHUS
MEKIYHApOAHOTO COTPYIHHUYECTBA B 00JIACTH YrOJIOBHOTO Cy0IIPON3BOCTBA. Tak, Hampumep,
NyHKT 2 ctatbu 17 PumMckoro crtatryra MexayHapoJHOrO YrOJIOBHOTO Cy/a, Kacaroluics
BOIIPOCOB NIPUEMIIEMOCTH, IJIACHT:

"9TOOBI BBISIBUTH B KAKOM-JINOO KOHKPETHOM Jienie Hexenanue, Cy, mpuHUMasi BO
BHUMAaHUE MPUHIIUIIBI YTOJIOBHOTO MPOIecca, MPU3HAHHBIE MEXTYHAPOIHBIM IIPABOM,
YUYUTHIBAECT HAIMYHUE, €CIIU 3TO MPUMEHHUMO, OJHOTO WJIM HECKOJIBKHUX CIEAYIOIINUX
(bhakTOpoB:

a)  cyneOHOe pa30MpaTenbCTBO OBLIO MTPOBECHO MM MPOBOIUTCS JTNOO
HaIlMOHAJFHOE pelIeHre ObII0 BEIHECEHO C LIETBI0 OIPAJUTh COOTBETCTBYIOIIEE JIUIIO OT
YTOJIOBHOM OTBETCTBEHHOCTH 32 MPECTYIUICHUS, TIOINATAFOIINE 10,1 FOPUCIUKITHIO
HacTosmiero Cyna, 0 KOTOPbIX TOBOPHUTCS B CTaThe 3;

b)  wumerna mMecto HeOOOCHOBaHHAs 3aJEPIKKaA C IPOBEICHUEM CYeOHOTO
pa3duparenbCcTBa, KOTOPask B CIOKHUBIIUXCS O0CTOATEIBCTBAX HECOBMECTHMA C
HaMEpEeHHEM TPeAaTh COOTBETCTBYIOIIEE JTUIIO PABOCYAHUIO;

8 DH-PR (2202) 009 rev, p. 35.

®  LeFigaro, 14-15 juin 2003.
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C) Cy,I[C6HO€ paB6I/IpaT€J'ILCTBO HC IIPOBOAMUJIOCH UJIM HE ITPOBOAUTCA HE3AaBHUCUMO
u 6GCHpI/ICTpaCTHO, H IOPAJ0K, B KOTOPOM OHO IMMPOBOAWJIOCH UJIU IIPOBOAUTCA, B
CIIOKHBIINXCS OOCTOATENLCTBAX ABIAETCS HECOBMECTUMBIM C HaMCpPCHHEM IIPpEAATh
COOTBETCTBYIOIICC JIMIIO MMPABOCYAUTO.

68. UrtoObI 0becneunTs MPUMEHEHUE IPUHIINIIA TOTIOIHUTEIEHOCTH, BAYKHO CIIEUTH 32
coOroieHreM "TIPUHLUMIIOB YTOJIOBHOIO IIPOLECCa, IPU3HAHHBIX MEX/IyHAPOIHBIM IIPaBoM".
JIro6onbITHO, uTO PUMCKHIT cTaTyT MeXTyHapOIHOTO YTOJOBHOTO Cy/J]a pacCMaTPUBAET, TAKUM
00pa3oMm, JTUIIIb OJHY TUIIOTE3Y, IPENOJIAraloIIyIo "HeT0OPOCOBECTHOCTE' TOCYIapCTBa MIPH
pPaccMOTPEHMH MPECTYIHBIX JEIHUMN, a HE 00paTHYIO CUTYallNIO, B KOTOPOI MpaBa 3aliuThl
Hapymaauch Obl HAITMOHALHBIMU CYA€OHBIMU OpTraHAMHU.

69. HpI/IMeHI/ITeJH)HO K HAOIMOHAJIBHOMY KOHTCKCTY MOHO TaKXXE OTMETUTD, YTO IIPOCKT
NePEeCMOTPEHHOT0 OeNbIUiCcKOTo 3aKoHa 1993 roga o Tak Ha3pIBaeMoi "yHUBEPCAIbHOM
KOMIIETEHIIMH'" OTPaHUYUBAET BO3MOKHOCTh PETUCTPALMH Kal00bl ABOWHBIM YCIOBUEM, a
HMCHHO CUTyallUsIMHU, KOT'Ja UMCCTCS OYCBU/IHAA CBA3b C benwrueit u Korga HpeﬂHOJ’IaI‘aeMbIﬁ
NPaBOHAPYUIUTENb SABISETCS IPAXKIAHHHOM CTPAHBI, HE KBATM(UIPYIONIEH COBEpIIICHHBIC
JIesIHUsI B Ka4€CTBA IIPaBOHAPYLICHUM, WM CTPAHBbI, HE TapAHTUPYIOLIEH CIIPaBEIMBOTO
CyZeOHOTr0 pa3oupaTebCcTBa.

70. B Gomnee oOmuiem rurane MOHSATHE "'CIIPaBeUTMBOTO Cy1€0HOTO pa30upaTeNbCTBa SBISAETCS
OCHOBOIIOJIATAIOIINM TS Ha UIeKaIlero MpruMeHeHus npuHIpna Non bisidem, a taxxe s
obecrieueHust Haiexkamero GyHKIMOHUPOBAHUS JOTOBOPOB O BhIaue. OmnpeneneHue
MCKAYHAPOAHLIX, PECTUOHAJIIBHBIX U HAIMOHAJIBHBIX HOPM, KOTOPOMY IMPHU3BaH COI[GfICTBOBaTI:
HACTOSIIINI JOKIIAJ, SIBJISETCS, TAKUM 00pa3oM, TeM 0oJiee BaXKHBIM, KOT[a peyb UAET 00
OTIIPABJICHUH MTPABOCYANSI BOGHHBIMH TPHUOYHAJIaMHU.

I11. BBIBOJBI 1 PEKOMEHIALIMM

71. Hacrosmmii 10K MOKa3bIBAET, TO HBIHEIIHSS TEHICHIIVS COCTOUT B TIOCTIEIOBATEIBHON
"nmeMuIUTapU3aluu’ OTIPaBIECHUS MPABOCYIUSI BOCHHBIMHU TPUOYHAIAMU U XapaKTepU3yeTCs
JBHKEHUEM B JIBYX HAIIPABIICHUSAX: OTPaHUYCHHS UX KOMIIETCHIIUU U YKPETUICHUS TapaHTUH
CIIpaBeUTMBOTO Cy/1Ie0HOTO pa3dupaTesbcTBa AJisi TOTO, YTOOBI 3T TPUOYHAIIBI CTATH
"HEOTHEMIIEMOH YacThI0 001l CyneOHO0# crucTeMbr".

72. ]lnsg TOTO TMpolecca XapaKTePHbI, B YaCTHOCTH, CIEAYIOUINE KPYITHbIE H3MEHECHUS:
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a) OIpaHUYCHUC KOMIICTCHIINH BOCHHBIX TpI/I6YHaJ'IOB BOCHHOCIYXalllUMHU U
IIPUPABHCHHBIMHU K HUM JIMJaMHX U a contrario OTCYTCTBUCM KOMIICTCHIUHU Y 3TUX TpI/I6YHaJ'IOB
IO paCCMOTPCHUTIO ACII I'PAXKIAHCKHUX JIMIIL;

b)  pasauume Mexmy oOIIEyrOIOBHBIM MTPABOHAPYIICHHEM (WU MPECTYILICHHEM ),
BOMHCKUM IIPaBOHAPYILIEHUEM (WJIM IPECTYIIEHHEM) (T.€. BOEHHO-YTOJIOBHBIM
MpaBOHAPYIICHUEM ) U TUCIUIUIMHAPHBIM IPOCTYIKOM (MJIM OITHOKOH);

C)  ympa3IHEHHE BOCHHBIX TPUOYHAIOB B MUPHOE BpEMsl, KOT/Ia JICHCTBYET
KOMIETEHIIHS OOBIYHBIX CY/I0B, U COXPAHEHUE B OTJENIbHBIX CIyYasX JUCHHUIUIMHAPHBIX CY/I0B;

d) ykpemueHue rapaHTHil HE3aBUCUMOCTH U OECTIPUCTPACTHOCTH BOCHHBIX CY/IOB;
€)  BKJIIOUCHHE TPAXKIAHCKHI CyJ/ieil B COCTaB BOCHHBIX CY/IOB;

f)  ykperuieHue mpaB 3alIUThI U IPUCYTCTBUE aJIBOKATOB, CBOOOIHO BHIOPAHHBIX
MOACYIUMBIM;

g) mepemava OOBIYHBIM Cy/IaM KOMIIETEHIIMH B TUIaHE 00KaJIOBaHUs, B OCOOCHHOCTH B
TOM, YTO KacaeTcs KOHTPOJISI 3aKOHHOCTH, KOTOPBIN BCE Yallle OCYIIECTBIISIETCS OOBIUHBIMU

BEPXOBHBIMU CYJaMU;

h)  Bce Oosee yacToe orpaHHUUEHHE PACCMOTPCHUS BOCHHBIMU TPUOYHAIAMH JIEJT
BOCHHOCITYKalllnXx, O6BI/IH$ICMI)IX B CCPBHE3HBIX HAPYHICHUAX ITPaB YCJIOBCKA, B YaCTHOCTHU KOrJa

OHHU 00PAa3yIOT COCTAB CEPbE3HBIX MPECTYIUICHUH 110 MEXTYHAPOTHOMY IIPABY;

1) HBOJIIOIMS BOSHHBIX TPUOYHAJIOB B CBS3H C HETABHUMH U3MEHEHHSIMH B cepe
MEXIYHAPOAHOT'O YIOJIOBHOTO IIPaBa, B YACTHOCTHU B CBSA3HU € yUpexAcHUEM MexX1yHapoIHOTO
YTOJIOBHOTO CYAA.

73. Ha ocHOBaHMM BBIIIEHU3I0KEHHOT'O NIPEJIAraloTCs CIEAYIONIIE PEKOMEHIAINH,
HallpaBJICHHbIE HA COBEPLICHCTBOBAHUE HOPM, KaCAIOIINUXCsl KOMIIETCHIIMM U MTPOLECCYaTIbHBIX
rapaHTUi 3TUX CyI0B. [IpenmyIecTBO 3TUX KOHKPETHBIX YJIYYIIEHUH COCTOUT B BO3MOXKHOCTH
YYHUTBIBATH UX HE3aBUCHUMO OT TOT'O, KAKOBBI, C TUIIOJIOTMYECKON TOUYKH 3PEHMS, COCTAB MU
KOMIIETEHIIMS COOTBETCTBYIOIIMX BOCHHBIX CYZOB, a TAK)KE HE IIPEJBOCXUINATH BHIBOJIBI
JUCKYCCHH I10 TPUHIUIINAIBHOMY BOIIPOCY O CAMOM CYLIECTBOBAHUH BOCHHBIX CYJIOB KaK B

MHPHOC, TaK 1 B BOCHHOC BpCMH.
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PEKOMEHJIAIIUA Ne 1

OTcyTCTBI/Ie Y BOCHHBIX CY/I0B KOMIICTCHIIUM 110 PACCMOTPECHUIO J1€J1
IPaKaIaHCKHUX JIHI

74. Korna ux cyuectsoBaHue npeaycMorpeHo Koncrtutynuei nim 3aKkoHOM, BOEHHBIE Cyibl, B
IPUHIIMIIE, HE JTOJKHBI 00J1a/1aTh KOMIETEHIIMEW pacCMaTpUBaTh Jieja IPakJaHCKUX JIUL], a UX
KOMITETEHIIHMSI pacCMaTpUBATh JIeJIa BOGHHOCTYXAIUX U YIOJ00IIEMBIX UM JIHMII JOJKHA OBITh
OTpaHUYCHA.

PEKOMEH/IALIUAS Ne 2

PaccmoTpeHnue e JinL, COBePIIMBIINX Cepbe3Hble HAPYIIEHH
NPaB 4YeJI0BeKa

75. B n100bIX 00CTOATENBCTBAX KOMIETEHIIMSI BOEHHBIX CYJIOB JIOJIKHA YCTYNaTh MECTO
KOMIIETEHIIMHM OOBIYHBIX CY/IOB 110 PACCMOTPEHHUIO JIEN JIUL], COBEPIIMBIINX CEPbE3HBIE
HapyIICHHS MPaB YellOBeKa, TAKUX KaK BHECY1eOHbIe Ka3HH, HACUIIHLCTBEHHOE MCUE3HOBEHNE,

IIBITKU U T.A.
PEKOMEHJIAIINSA Ne 3
OrpannyeHusi AeHCTBUS NPUHIMIIA BOCHHON TaHbI

76. He crnenyer 3aTymeBbIBaTh OCHOBHYIO I1€JTb HOPM, TIO3BOJISIFOIIMX CChIIATHCS HA BOCHHYIO
TaliHy, C 11eJIb IPEMSITCTBOBATh OCYILECTBICHUIO IpaBoCyIus. Pa3zymeercs, NIpUHIIUIIBI BOEHHOM
TalfHbl MOXKET IPUMEHSITHCS 1101 HAOJII0IEHNEM HE3aBUCUMBIX KOHTPOJIBHBIX HHCTAHIIMM, KOT/1a
peub HIIEeT O 3aImuTe HH(OPMAIHH, CTIOCOOHOH 3aMHTEPECOBATh MHOCTPAHHBIE Pa3BEIICITYKOBI.
OpnHako OH He TOJIKEH IPUHUMATHCSI BO BHUMAHUE MPU ONPEAEIEHUN Mep JIMIIEHUS CBOOOIbI,
KOTOpBIE HU B KOEM CITyyae He JOJIKHBI OCTaBAThCS TaWHOM, UAET JIU pedb O JIMYHOCTHU WU O

MECTE COJIepKaHUs MO CTPaXeH 3a1epKaHHBIX JIMII.
PEKOMEHJALIASA Ne 4
I'apanTuun habeas cor pus
77. TlpaBo npejcTaBicHHs X0aTalCTBa O MPUMEHEHHH CPECTBA MTPaBOBOM 3anuThl habeas

COrpus miiu recurso de amparo J0KHO pacCMaTPUBATHCS B KAYECTBE HEOTHEMIIEMOTO ITPaBa

JIMYHOCTH, TapaHTHUU o0OecrieueHus KOTOPOIr'0 JOJUKHBI IIPU BCEX 00CTOSATENLCTBAX BXOIUTH B
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cq)epy HCKITIOYUTEIHLHOMN KOMIICTCHII UM OOBIYHBIX CYyHO0B. CJ'IGI[OB&TCJ'IBHO, IMIPUHIAIT BOCHHOM
TalHBI HE JOJIKCH IIPOTUBOIIOJIATraThbCs IMPCACTABICHUIO HO,I[O6HOFO XO,Z[&T&IZCTBB. KaK B MUPHOC,
TaK U B BOCHHOC BPCM:I. AHanOTHYHBIM 06p2130M CyAbs NOJIZKCH UMCETh JOCTYII K MCCTY
COACPIKAHUA I1OaQ CTpaxceﬁ, A€ HAXOOUTCA JTUIICHHOC CBO6OI[BI JIMOO0, U TAKOMY OOCTYITY TaK¥XKC
HC JOJIKCH NPOTUBOIIOJIATraThCA MPHUHIIUIT CO6JIIOI[€HI/ISI BOCHHOM TallHBI HA TOM OCHOBAHHWH, YTO

PC€Yb UICT O MOMEIICHHUAX, HAXOAAIUXCA B BEACHUH BOOPYKCHHBIX CHUJIL.
PEKOMEH/JIALIUSA Ne 5
IIpaBo Ha He3aBMCUMBIH M 0eCIIPUCTPACTHBIN Cy/

78. B Tex ciydasx, KOr/ia CyIIeCTBYIOT BOCHHBIE Cy/IeOHbIE OpTaHbl, UX OpraHU3alus 1
(yHKIIMOHMPOBaHKE JOJKHBI B TIOJTHOM Mepe oOecrieuynBaTh MpaBo Jito0O0ro Jinia Ha
HE3aBUCHMBII U OECIIPUCTPACTHBIN Cy/I, TApaHTUPYsI, B YACTHOCTH, CTATYTHYIO HE3aBUCHMOCTD
CyJZle! 110 OTHOILLIEHUIO K BOCHHOU nepapxuu. [IpucyTrcTBue rpaXkJaHCKHUX CylIeHd B COCTaBe
BOCHHBIX TPHOYHAJIOB MOKET JIMIIb YKPEMHUTh OECIIPUCTPACTHOCTH 3TUX CYJEOHBIX OPraHOB.

PEKOMEH/JALIUA Ne 6
I'macHocTh cyne0HOro pa3douparebCcTBa

79. Kak u B 00J1aCTH YTOJIOBHOTO TIPaBa IIACHOCTH Cy/I€0HOTO pa30upaTeIhCcTBa OJKHA ObITH
HOPMOW, U IPOBEJICHHUE 3aKPBITHIX CYJACOHBIX 3aceJaHUl JIOJDKHO OCTaBaThCSI COBEPIICHHO
UCKJIIIOYUTEILHBIM SIBIIEHHEM U OBITh O6'I)€KTOM 0co0oro u MOTHUBUPOBAHHOT'O PCIICHM,

HOJUIEXKALIETO KOHTPOJIO 32 00ECIIEYEHNEM 3aKOHHOCTH.
PEKOMEHJAITIUA Ne 7

YkpenieHue Npas 3alIMThI, B YACTHOCTH IOCPEICTBOM yNPa3IHEeHUs
JAO0JZKHOCTH BOEHHOI'0 a/IBOKATA

80. IlIpaxTHka oka3aHus MPABOBOI MOMOIIM BOCHHBIMHU a/IBOKaTaMH, B 0COOEHHOCTH KOT'1a
OHM Ha3HAYaIOTCsA OPUIMAIBLHO, HE COOTBETCTBYET IIPUHIIUIIAM YBa)KE€HUs IpaB 3aliuThl. Ecin
UCXOJUTbH U3 MOJIOKEHUH TaK Ha3bIBAEMOM T€OpUHU "BUIUMOCTH", IPUCYTCTBUE BOCHHBIX
a/IBOKATOB IMOJIPBIBAET aBTOPUTET ITUX CyJAEOHBIX OpraHoB. (DyHKIHSI BOCHHOTO aJJBOKATa
JOJKHA OBITH yIIpa3aHeHa, a OOBUHIEMOMY JOJDKEH rapaHTHPOBATHCS CBOOOIHBIN BHIOOD €ro
a/IBOKaTa.
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PEKOMEHJALIASA Ne 8
JocTyn norepneBuInX K NPOU3BOACTBY MO eIy

81. Bo MHOrmX cTpaHax MoTepHeBIINi "oTUykIaeTcs" OT CIEACTBUS, KaK TOJBKO pPedb
3aXOJUT O KOMIETEHIIUY BOEHHOT'O CyIe0HOr0 OpraHa. JTO BOIHMIOLIEE HEPABEHCTBO NEPE]
3aKOHOM CJIEyeT OTMEHUTD WM, B 0’)KUJJAHUH TaKOI'0 PELIEHUs, CTPOTO OIPAaHUYUTh.
[ToreprieBinii JOKEH 003aTEIBHO MPUCYTCTBOBATH, UJIH O €r0 MPOCh0e OBITH MPEICTaBIIEH,
10 KpaifHel Mepe B X0/Ie BceX CyeOHBIX CIYIIaHHUH, TPeIBapUTENHFHO MOIB3YSICh JOCTYIIOM KO
BCEM MaTepualiaM Jiena.

PEKOMEH/JIALIUSA Ne 9
O0xanoBanue B 00BIYHBIX CyAeOHBIX OPraHax

82. Bo Bcex ciyuasix, KOTJa COXpaHsIIOTCS BOCHHBIE TPUOYHAIBI, NX KOMITIETEHIIHUS JJOJDKHA
OrpaHUYMBaThCS NepBON HHCTaHIMENW. CrenoBaTeNbHO, CPEACTBA IPABOBOM 3aIUTHI, B
YaCTHOCTH BO3MOKHOCTH 00’KaJlOBaHNs, JOJKHBI pEaIN30BbIBATHCS B TPAXK/IaHCKHUX CyJaxX.

B n1r000M ciaydae criop 1o BOIpocy 0 3aKOHHOCTH JOJKEH PEIIaThCsl BEPXOBHBIM I'PAKAAHCKAM
CyIOM. DTHU CpeACTBa MPABOBOM 3AIIUTHI JOJKHBI OBITH, KPOME TOTO, OTKPBITHI TOTEPIIEBIINM,
YTO MPEATNOJIATaeT, YTO ITU MOCIETHIE OYAYT YIaCTHUKAMH MTPOIEAYPHI, B YACTHOCTH Ha CTAIHH

BBIHECEHUS IPUTOBOPA.
PEKOMEHJIALIUASI Ne 10

OrpannyMTe/IbHOE TOJKOBAHUE NIPUHIHUIIA TAK HA3BIBAEMOI'0
" 10JIKHOrO moguynHenus"

83. HpI/IHHI/IH JOJIXKHOI'O IOAYHMHCHHUA, HA KOTOpI:IfI 3a49acCTYI0 CChIIIAIOTCA, B YaCTHOCTH B
BOCHHBLIX CyadaxX, JOJIKCH ITPH BCECX 00CTOSTEILCTBAX CTaTh 0OBEKTOM KOHTPOJIA 3aKOHHOCTHU CO
CTOPOHBI BEPXOBHOI'O I'PAXKIAHCKOTO CyJia U OIrpaHUYCH CIICAYIOIINUMHU MTPCaACIIaMu:

a) € OJHOM CTOPOHBIL, TOT (PaKT, YTO JINLO, COBEPIIUBIIEE HAPYLICHHE, JEICTBOBAIIO 110
IIPUKA3y BBILIECTOSALIETO HAYAIbHUKA, HE JOJDKEH OCBOOOXKIaTh €r0 OT YIOJIOBHOM
OTBETCTBEHHOCTH. DTO 00CTOSITEIHCTBO JIOJIKHO, IO KpaifHel Mepe, MPUHUMATHCSI BO BHUIMaHUE

HE B KQUSCTBE OCHOBAHMS JJI "CMATYAIONIUX 00CTOITEILCTB", a JJId CMATYCHUS HaKa3aHUS;

b) ¢ apyroii cTOpoHbI, HAPYIIIEHHUS, COBEPIIICHHBIC TOJYMHEHHBIM, HE 0CBOOOXKIAIOT €r0

BbIICCTOAIIUX HAYaJIBHUKOB OT yTOHOBHOﬁ OTBCTCTBCHHOCTH, €CJIM OHH 3HAJIHU UJIN UMCJIN
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OCHOBAHHC 3HAThb, YTO UX HOI['-II/IHGHHHﬁ COBCpHIATI UJIX T'OTOBUJICA COBECPIIIUTD HOI[O6HBI€
HapymcHus, 1 €CJIM OHU HC IIPUHAIIN UMCBIIUECCA B UX PACIIOPAKCHHUHN MEPLI AJIA TOI'O, YTOOBI
BOCIIPCIIATCTBOBATL 3TUM HAPYIICHUAM WJIA AJI HaKa3aHWUA COBCPIIHUBIICTO UX JIMIIA.

PEKOMEHJIALIAS Ne 11
OTKa3 oT HeceHUsI BOEHHOI CJIYKObI 10 CO00paKEeHUsIM COBECTH

84. Craryc nuIl, 0TKa3bIBAOIIUXCS OT HECEHUS BOGHHOM CITYXOBI 110 COOOPaKEHHUSIM COBECTH,
JIOJDKEH OTIPENIEIIATHCS MOl KOHTPOJIEM HE3aBUCUMOTO M OECTIPUCTPACTHOTO TPAXKIAHCKOTO
CcyneOHOTo opraHa, eciii "OTKa3HUKH'" ABIISIOTCS TpaKaaHCKUMH JuiiaMu. Korga mpock6a o
MIPEIOCTaBICHUH TaKOTO CTaTyCca HAIPaBJISAETCS B MIEPUO HECCHHUS BOCHHOM CITYy)KOBI, pakT ee
MO/Ia4X HE JOJDKEH HAaKa3bIBaThCS KaK aKT HETIOBUHOBEHUS WIIH JIE3EPTUPCTBA, a
paccMaTpUBaThCS 11O TOH K€ TPOIIeType.

PEKOMEHJIALIAS Ne 12

Ynpa3zaHeHne KOMIETEHIIUH BOCHHBIX TPUOYHAJIOB IO PACCMOTPEHH IO
JeJI AeTell U HecOBePIIEHHOJIETHUX B Bo3pacre 10 18 jer

85. HecoBepiieHHOIETHHE, OTHOCSIINECS K KATETOPHU YSI3BUMBIX JIHII, JTOJDKHBI TIOABEPTaThCS
YTOJIOBHOMY IIPECIIEAOBAHUIO U CYly IIPU CTPOTOM COOJIIO/IEHUH TapaHTH, IPEyCMOTPEHHBIX
KonBenuueit o npaBax pedeHka 1 MUHUMaIbHBIMUA CTaHJAPTHBIMU TpaBuiiaMu OpraHu3aiu
O6benunenHbIx Hanmii, kacarommMucs OTIpaBiIeHUs IPaBOCY1sl B OTHOLLIEHUH
HecoBepuieHHoseTHHX ([leknHckue npaBuna). Takum 00pa3oM, Ha HUX HE JOJDKHA
pacpoCTpaHAThCS KOMIIETECHIUS BOCHHBIX CY/IOB.

PEKOMEH/JIALIUSA Ne 13

Sanpeme}me CMepTHOﬁ Ka3HHU, B YaCTHOCTH B OTHOIICHHUH
HECOBCPIIECHHOJIECTHHUX

86. OTMedeHHas HBOJIIONHMS B HAIIPABJICHUH MTOCTEIIEHHON OTMEHBI CMEPTHOM Ka3HHU, B TOM
Yuclie B 001aCTH MEXTYHAPOIHBIX MPECTYIICHHUH, JOJDKHA PacpoCTpaHUThC Ha chepy
BOCHHOM IOCTHUIIMH, KOTOpasi 00ecreYrBaeT rapaHTHH B MEHBIIIEM 00beMe, HeXKETH OOBIYHbBIC
cyJieOHBIC OpPraHbl, TeM 00JIee YTO MO CBOEH IMPHUPOJIe CyIcOHas OIIMOKa SIBIISIETCSA B JAHHOM
KOHKPETHOM CJTy4ae HEeMmonpaBUMOi. B 4acTHOCTH, 3ampelieHue CMEPTHON Ka3HH
MPUMEHHUTEIBHO K YSI3BUMBIM JIMIIAM U, B YaCTHOCTH HECOBEPIIICHHOJICTHUM, JIOJDKHO
COOJTI0TaThCSI IPH JTFOOBIX 00CTOATENHCTBAX.



