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A. INTRODUCTION

1. The TIR system is a the moment under severe pressure. As WP.30 is aware, the suspension
of one of the Contracting Parties by the international organization (International Road Trangport
Union (IRU)) was avoided at the last moment due to the intense pressure gpplied by at least one of
the other Contracting Parties. Although the details of the compromise have not been made public,
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part of the compromise would seem to be that, next to the settlement of the claims of the past and in the
future, clear guidelines would be set out in which dl the relevant matters under the TIR Convention would
be laid down.

2. Points to note:

@ It is assumed that the TIREXB is a vauable body whose role is extensvely lad down in the
Convention and whose continued existence is necessary.

(b)  Withthatinmind, itisnot proposed to review the roleand functioning of the TIREXB inthe sense of
contemplating on this matter an amendment to the TIR Convention.

(© Rather it is proposad to clarify the role and functioning of the TIREXB on the premise that its
effectiveness and efficiency can be improved.

(d) It must be recognized that the international organization is akey and very important partner. The
TIREXB needsto play its part in creating and maintaining the appropriate environment o that the
international organization'scommercid activities, in particular the proper functioning of the guarantee
system, may develop in an amosphere of mutua respect and trust.

(e This discusson document does not address the matter of exactly drafting guidance to the
international organizetion in order to clarify itsrole. It containsanumber of suggestionstaking into
account that such clarification will be necessary in due course and it would seem gppropriate for it
to beincorporated into theinternational organization’sauthorization granted under Article 6.2bisof
the TIR Convention.

3. In this document, some ideas are outlined, on the bass of which the Working Party and the
Adminigrative Committee could have adiscusson upon the rolesand responsbilities of dl partiesinvolved
inthe TIR system.

B. ROLESAND RESPONSIBILITIESOF THE DIFFERENT PARTIESINVOLVED
INTHETIR SYSTEM

4. In accordance with article 52 of the Convention is the TIR Convention, an international treaty
concluded between United Nations Member States (mentioned in the Convention as Contracting Parties).
The Contracting Parties have sgned the Convention.
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Contracting Parties

@

(b)

(©

(d)

(€

(f)

)

(h)

()

The role of the Contracting Partiesis:

to gppoint Customs offices of departure, en route and of destination;

to authorize associationsto issue TIR Carnets, either directly or through corresponding associations,
and to act as guarantors as long as the minimum conditions and requirements are complied with
(Article 6, paragraph 1);

that the competent authority shal, when payment of sumsbecomes due, asfar aspossible, require
payment from the person or personsdirectly ligble, before making aclam againg the guaranteeing
association (Article 8, paragraph 7)

To put the articlesin a more logical order, article 8, paragraph 7 should be placed before
article 8, paragraph 1. This is a very important provision. In all cases, the competent
authorities should do their utmost to find the directly liable person(s) and require payment
from them firstly, as this is the only way to keep the TIR system payable. However, in all

cases the guaranteeing association is and stays jointly and severally liable (article 8,

paragraph 1);

to determine the maximum sum per TIR Carnet, which may be clamed from the guaranteeing
asociation (article 8, paragraph 3). In most casesthisis US$ 50,000 for anormal carnet and US$
200,000 for a carnet for alcohol or tobacco;

to send information to the TIREXB;

to notify and to clam the payment of duties and taxes, where a TIR operation has not been
discharged, confirm article 11;

to give the national guaranteeing association the right to object and apped the non-discharge of a
TIR Carnet, in accordance with the nationa law of the Customs Administration concerned, in cases
where the holder isnot or is not capable of doing so. Itisobviousthat thisapped will postponethe
recovery;

to exclude, temporarily or permanently, persons guilty of a serious offence against customs law or
regulations gpplicable to the internationd trangport of goods (article 38);

to take, in close cooperation with the associations, al necessary measuresto ensure the proper use
of TIR Carnets (article 42 his).
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Adminidrative Committee

6. The compostion, functions and rules of procedure of the Adminigtrative Committee are set out in
Annex 8 (article 58 bis). The Contracting Parties are members. This Committee may decide that others
attend the sessonsas observer. Thisdecisonistaken for theinternational organization, mentionedin article
6, paragraph 2 bis of the Convention. In practice, this meansthat the IRU may attend the meetings of the
AC.2 asan observer.

7. Therole of the Adminigrative Committee islaid down in aticle 1 bis of Annex 8. It shdl:

@ consder any proposed amendment to the Convention in accordance with article 59, paragraphs 1
and 2,

(b)  monitor the application of the Convention and shal examine any measure taken by Contracting
Parties, associations and internationd organizations under the Convention and their conformity

therewith;

(© supervise and provide support in the application of the Convention at the national and international
levels through the TIR Executive Board;

(d) authorize the international organization, as referred to in Article 6, paragraph 2 and 2 bis.

TIR Executive Board (TIREXB)

8. In accordance with article 58 ter, the Adminigtrative Committee shdl establish a TIR Executive
Board asasubgsdiary body whichwill, onitsbehdf, fulfil the tasks entrusted to it by the Convention and by
the Administrative Committee. Its composition, functions and rules of procedure are set out in Annex 8.

@ It follows that the legidation envisages the TIREXB having an active and authoritetive role;

(b) Recent events have shown that the greatest threet to the well-being of the TIR Convention isthe
increased leve of fraud affecting TIR transport operations and finding meansto reducethisleve of
fraud must be the overriding priority for the TIREXB, in order to ensurethe long term sustainability
of the TIR system;

(© Any darification of the TIREXB'’ srole and function should NOT be subject to any pre-conditions
designed to protect the interests of any particular party;
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The clarification of the TIREXB'’s role and function can be stated in generic terms, supplemented
with some specific examples based on the tasks set out in Annex 8, Article 10 of the TIR
Convention.

ROLE AND FUNCTIONING OF THE TIREXB —CLARIFICATION

Generd statement of the guiding principles

What is TIREXB’srole: technicd or Srategic?

() TIREXB should not be an exclusvely technica bodly;

(i) Theindividua membersshould bring to the TIREXB their persond experience, wisdomand
awareness to enable both the technical and drategic consideration of the issue under
congderation;

(i)  Theroleof the Chair isvitd to ensure that this baance is maintained.

Status of TIREXB “decisons’

() TIREXB mugt, out of necessity, give its opinion on how the TIR Convention should be
applied, and inevitably thiswill involve an interpretation of the Convention;

(i) However, TIREXB cannot give legdly binding interpretations of the Convention; thisisthe
sole preserve of the AC.2;

(i)  Accordingly TIREXB can only make recommendations (for change) or give its opinion.

Status of TIRExB documentation

() Documents prepared by the TIREXB, or on itsrequest by the TIR secretariat, areworking
documents and are to be so endorsed;

(i) In principle dl TIRExB documents should be “open” documents and the classfication
“redtricted” should not be applied;
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(iin) It follows from para. 2 above that the content of al TIRExB working documents are not
legdly binding ror can they be regarded as representing the position of the AC.2. Each
document should be annotated accordingly;

(ivy  However, commercidly senstive documents or information are to be treated with
appropriate discretion.

(d) Organization of work

() At the beginning of each 2-year term, the TIREXB will develop a prioritized, yet flexible,
work programme;

(i) This work programme will ensure that the TIREXB's energies are focused on its prime
functions,

(i)  The Chairman will periodicaly report on the Work Programme to the AC.2.

l. Annex 8, article 10 (a):

“t0 supervise the application of the Convention...... i

10. The TIREXB does not have the means nor the resources to ensure the gpplication of the
Convention. The TIREXB can only seek assurance that the Convention isbeing applied correctly. Thiscan
be achieved by a number of means, including sampling, the issue of questionnaires and by conducting
sected fidd vists, etc. Each TIREXB should, at the outset of each 2-year term, develop a prioritized
Work Programme and submit the Work Programme to AC.2 for its approval. The Work Programme
would be used to gain the assurance that the Convention isbeing applied correctly or, should that not bethe
cass, to identify areas of concern, and this would include the following measures:

The conformity of vehidles

The authorization of national associgtions

The conformity of the termination and discharge procedures

Theidentification, prosecution and payment request from persons liable

The application of Article 38 and the second part of Annex 9 of the Convention.

The implementation of amendments to the Convention

The conformity of the three officia languages of the Convention and its Annexes

The conformity of new measures taken by any Contracting Party as per Article 42 bis.
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11.  Thisligisnot exhaustive. In any event, the Work Programme needs to be sufficiently flexible to
enable the TIREXB to consder any unforeseen issues that might arise.

“including the operation of the guarantee system.....”

12.  Tofulfil thisresponghility, the TIREXB will need assurance that the guarantee systemis secureand
functioning properly. The smooth operation of the guarantee systlem isabsolutdly vitd to the sysem. Tothis
end, the TIREXB shdl examine and question (where necessary) the globa guarantee contract, the nationd
deed of guarantees and the annua guarantee certificates. TIREXB shdl aso require the internationa
organization to furnish, on an annud badis, globd details of the number of clams lodged, those paid and
those that are “pending”.

“and fulfil the functions entrusted to it by the Adminisrative Committee”

13.  Itisassumed that any indructions from the Administrative Committee will be specific asto the
actionsrequired by the TIRExB. The Chair of TIREXB will report progress against the Work Programme.
This report will be given ordly to the AC.2 on each occasion that the Committee is convened.

. Annex 8, article 10 (b):

“aupervise the centraized printing and digtribution to the associations of TIR Carnets which may be
peformed by an agreed internationd organization asreferred to in aticle 67;

14.  Giventhat thetask of printing and distributing the TIR carnets has been assigned to the internationd
organization, the essentia role of the TIREXB is to ensure that the carnet is in conformity with the
requirements of the Convention. Thisisto beachieved by approving any modifications, etc. tothecarnetin
advance of the carnet being distributed. When unforeseen difficultieswith the carnet arise, the TIREXB shdll
al so seek assurancesfrom the international organization that measures arein hand to ded with the problem.

1. Annex 8, article 10 (c):

“coordinate and foster the exchange of intelligence and other information among competent authorities of
Contracting Parties’:

15.  There are two discreet functions here. The TIREXB will foster the exchange of intelligence
etc by actively encouraging the competent authorities to share knowledge and experiences. This can
be achieved by means of seeking information and by creating the right environment where the
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authoritieswould fed comfortablein furnishing such information. The second function isto co-ordinate the
exchange of information etc. actualy furnished. This requires the TIREXB to be the depository and
disseminator of information, etc. recaived from theauthorities. Thisinformation will include reports on new
trends and methods of fraud aswell as examples of best practice.

IV. Annex 8, article 10 (d):

“ coordinate and foster the exchange of information between competent authorities of Contracting Parties,
associations and internationd organizations';

16.  Aswith para C above, the TIREXB's role is to encourage the exchange of information. This
information will be wide ranging, including such matters as the operation and application of SafeTIR,
examples of best practice and examples of concerns. Depending on the subject matter, the TIRExB will
ether ded with the issueitsaf or will refer the matter to the TIR secretariat for resolution.

V. Annex 8, article 10 (e):

“facilitate the settlement of disputes between Contracting Parties, associations, insurance companies and
internationa organizations without prejudice to article 57 on the settlement of disputes’;

17.  Thekeywordis“facilitate’. Thismeansthat the TIREXB will useitsgood officesto mediate, where
appropriate, to help resolve any dispute. To thisend, the TIRExB will useits influence and contribute its
collectivethinking and experiencein order to resolve the disputein hand. How the TIREXB will achievethis
depends on the particular circumstances of the dispute; for example, on occasionsit might be gppropriateto
bring the parties together to discuss the matter, while for others a more *hands off” gpproach would be
appropriate. While the TIRExB will giveitsviewson the dispute, it has no arbitration role. It should avoid
intervening in matters that are subject to (or proper to) the judicia process of nationa courts.

VI.  Annex 8article 10 (f):

“support the training of personnd of Customs authorities and other interested parties concerned with the
TIR procedure’;

18.  The key word is “support”. It is not the TIREXB's role to supplant the responsbility of the
competent authorities to train their officids nor isit to finance this training. The TIREXB’ sfunction isto
simulate theidentification of training needs and to support the efforts of othersto train/educate their people
involved in TIR.
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VIlI.  Annex 8article 10 (g):

“maintain acentral record for the dissemination to Contracting Parties of informeation to be provided by the
internationa organizations asreferred to in article 6, on al rules and procedures prescribed for the issue of
TIR carnets by associations, asfar asthey rdate to the minimum conditions and requirementslaid downin
Annex 9':

19.  Thisinformation is to be held for reference purposes and it is not necessary to darify what
TIREXB’ s function should be regarding the dissemination of the informeation.

VIIl. Annex 8article 10 (h):

“monitor the price of the TIR carnet”;

20.  Thisfunctionislinked to the supervision of the operation of the guarantee system (para. A) and the
digtribution of the carnet (para B). Given the twin facts that the TIR carnet is an integrd part of the
guarantee system and that the internationa organization isthe only international organization authorized to
issue carnets, the TIREXB has a legitimate interest in monitoring the price levied by the internationa
organization for each type of carnet. It follows that the TIREXB' s responsibility extends beyond smply
noting the price of the carnets. Whilethe TIREXB does not have an auditing role, in the sensethat it hasno
interest in the carnet pricing dructure, it nevertheess needs to take an interest in any sgnificant price
increase should thisput the guarantee system at risk. The TIREXB will exercisethis particular responsibility
with prudence and sengtivity.

D. TIR SECRETARY

21. In accordancewith article 2 of Annex 8, the Secretary-Generd of the United Nationsshall provide

the Adminigrative Committee with secretarial services.
TheTIR Secretary will attend the sessons of the TIR Executive Board (article 9, paragraph 2 of Annex 8).

22. In accordancewith article 12 of Annex 8, the TIR Secretary shal beamember of the secretariat of

the United Nations Economic Commission for Europe and shal execute the decisons of the TIREXB.

23.  TheTIR Secretary shdl be asssted by a TIR secretariat, the Sze of which shal be determined by
the Adminigtrative Committee.



TRANS/WP.30/2003/10

page 10

E. THE ROLE OF THE (NATIONAL) GUARANTEEING ASSOCIATION IS

@ toisue TIR Carnetsonly to personswho fulfil the minimum conditionsand requirements (Article 6,
paragraph 4 and Annex 9, part I1) and whose accessto the TIR Procedure has not been refused by
the competent authorities of Contracting Parties in which the person is resdent or established
(Article 6, paragraph 3);

(b) to issue TIR Carnets on the basis of arisk management based system. This means that unknown
parties can only buy one carnet, and only after having been shown to be trustworthy, they will be
able to buy more carnets at the same time;

(© to act asguarantor (Article 6, paragraph 1). Thisguarantee should aso cover theliagbilitiesincurred
by foreign associaions effiliated to the same internationd organization as thet to which it isitsdlf
affiliated (Article 6, paragraph 2);

(d)  toundertaketo pay import or export duties and taxes, together with any default interest, due under
Cusgtoms laws and regulations of the country in which anirregularity has been noted in connection
with aTIR operation. It shal beliable, jointly and saveraly with the persons from whom the sums
mentioned above are due, for payment of such sums (Article 8, paragraph 1);

(e to make use of the right to object and appedl the non-discharge of TIR carnets,

® to take, in close cooperation with the competent authorities, al necessary measures to ensure the
proper use of TIR Carnets (Article 42 bis).

F. THE ROLE AND RESPONSIBILITY OF THE INTERNATIONAL
ORGANIZATION IS

@ to take on respongbility for the effective organization and functioning of an internationd guarantee

system provided that it accepts this respongbility (Article 6, paragraph 2 bis).

It is proposed to redraft Article 6, paragraph 2 bis as follows: Subject to the acceptance of
theresponsibility for the effective organization and functioning of an international guarantee
system, an international organization, asreferred to in paragraph 2, shall be authorized by
the Administrative Committee.
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The following items could be added:

to provide certified copies of the globa guarantee contract and proof of guarantee coverage

to take dl reasonable steps to reduce the risk of counterfeiting TIR carnets

to take the gppropriate corrective action in caseswhere faults or deficiencieswith the TIR carnets
are detected

to provide information on the rules and procedures prescribed for the issue of TIR carnets by
associations

to provide, onayearly basis, globa detailsof claimslodged, paid and pending of each Contracting
Party

to provide statistics and data on the number of TIR carnets ddlivered to each Contracting Party
to fully participate in cases where TIREXB are called on to facilitate a dispute

to provide full information to the TIREXB when requested on the understanding that this request
does not infringe legidation concerning confidentiality and data protection, etc.

to provide TIREXB with detail s of the price of each type of carnet; the price of the carnet should be
based on risk analyses

to ensurethat problems, particularly thoseinvolving fraudulent activity, encountered by theindustry
with regard to the application of the Convention, are brought to the attention of the TIRExB

to manage an dectronic control system and to inform the TIREXB without delay of any irregularities
in the discharge procedures

to provide statistics and data on Contracting Parties performance with regard to an dectronic
control system

to continualy seek to improve/enhance an eectronic control system in order to improve its
effectiveness as an anti-fraud tool

availablefor having regular informa meetings with the TIR secretariat and other key organizations
concerned with TIR

offering its good offices and experience to support the training of interested parties, i.e. nationa
associations.

NON-DISCHARGE OF TIR CARNETS

According to the Convention, the parties involved in a TIR operation are; The Customs or

competent authorities, the national guaranteeing organization and the Carnet holder.
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26.  WhenaTIR Carnet has not been discharged, Customs has to notify the guaranteeing association
and the holder of the carnet and, when the person or personsdirectly liable do not pay, Customswill clam
payment from the guaranteging association. Within this reationship (between Customs, the nationa
guaranteeing association and the Carnet holder) the correctness of anon-discharge TIR Carnet should be
concluded. On the basis of nationd law, the Carnet holder has the right to object and to appedl the non-
discharge of the TIR Carnet. The guaranteeing association does not have theright to object and apped (in
the same way), not even in cases where the holder did not make use of thisright.

27.  The internationd organization is not a part of the reationship between Customs, guaranteeing
association and Carnet holder. S the Customs authorities should not be concerned with the relation
between the nationa guaranteeing association and the internationa organization.

H. FINANCE OF TIR EXECUTIVE BOARD AND TIR SECRETARIAT

28. In accordance with article 13 of Annex 8 of the Convention, the operations of the TIREXB and the
TIR secretariat shal befinanced, until such time as aternative sources are obtained, through alevy on each
TIR Carnet digtributed by the internationa organization as referred to in article 6.

29.  Ithasbeenlaid downinanexplanatory notethet itistheintention that the operationsof the TIREXB

and the TIR Secretariat will be financed by the regular budget of the United Nations. Aslong asthisis not
yet arranged, thelevy on each TIR Carnet will bethefinancid source. Theinternationd organization collects
thislevy and hasto pay it to the UN secretariat. Although this measure was foreseen for a period of two
years (entered into force in April 2000), it was aso foreseen that it did not preclude a prolongeation of this
way of financing. The IRU proposed in April 2000 to the Administrative Committee “ ... to continue the
centra printing and distribution of TIR Carnetsfor aperiod of 5 yearsasof theyear 2001 and to finance, as
long as its expenses are not covered by the Regular Budget of the United Nations, the operation of the
TIREXB andthe TIR secretariat” . Thiswas gpproved by the Administrative Committee at itspring sesson
in 2000 (TRANS/WP.30/AC.2/57, paras. 29 and 30). The amount of the levy and the procedure for its
collection shdl be determined by the Adminigirative Committee following consultationswith theinternetiondl

organizetion, asreferred to in article 6.
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