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I. INTRODUCTION

1. At its forty-second session, the General Assembly, taking note of the report
of the Secretary-Goneral (A/42/328) entitled "Faasibility of establishing a siagle
Administrative Tribunal”, requested, by resolution 42/217 of 21 December 1987, that
he arrange for consultations among Member States during the first half of 1988 to
examine the propoaals included in his report and that he invite the
Director-General of ths International Labour Organisation to be represented at
those consultaticns. The Secretary-General was alsoc requested to report to the
General Assembly at its forty-third session on the outcome of those consultations
and to present proposals designed to enable the Assembly to conclude its
consideration of the item at that session.

r The present document constitutes the report to the General Assembly on the
consultations and seta out the proposals resulting therefrom. The document
consists of three parts and three annexes. Part I, Introduction, briefly
introduces the subject and the content of the report; part 1I, Background, is en
historical account of the Assembly's prior consideration of and decisions relating
toe the subject since the Assembly's initial consideration »f it almost a decade
ago. Part IXI, Consultations, gives an account of the consultations among Member
States and the ILO held, except for the final meeting, during the first half of
this year.
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3. Annex I contains, in separate columns, three veruions of the statute of the
United Nations Administrative Tribunal. The first column sets out the existing
text, as found in document AT/11/Rev.4; the seccnd column sets out the revised text
as had been proposed by the Secret: y-General im his Teport to the forty-second
General Assembly session (A/42/328, annex I.A, left column); the third column sets
out the revised text resultiang from the consultations, indicating new or changed
portions (in comparison with the existing text) by underlining.

4. Annex II to the present report sets out, in the same format  annex I, three
versiona of certnin rules of the United Nations Administrative Tribunal proposed
for revision., The first column sets out the text of the existing rules as in
document AT/11/Rev.4; the second column sets out the revised text #s had been
propesed by the Secratary-General in his report to the forty-second session of the
General Assembly (A/42/328, snnex I.B, left column); the third column sets out the
revised texts resulting from the consultations, indicating new or changed portions
(in comparison with the existing text) by underliaing.

8. Annex III contains the elements of a draft resolution for the consideration of
the General Assembly. This draft constitutes a revision resulting from the
consultations of the earlier draft resolution suggested in ¢ report of the
Sesretary-General to the forty-second session of the Genc.  Assembly (A/42/328,
snnex I.C).

Ii. BACKGROUND

6. At its thirty-third session, in 1978, the General Assembly became concarned
that the jurisprudences of the Administrative Tribunals of the International Labour
Orgenisation and of the United Nations were diverging, which it feared might impact
uafavourably on the unity of the common system, and therefore requested the
Secretary-General and his colleagues on the Administrative Committee on
Co-ordination (ACC) to study the possibility of establishing a single

adm aistrative tribunal for the entire common system (para. I.2 of resolution
337119 of 19 December 1978).

7. At its thirty-fcurth wession, atter having considered a report of the ACC
advising against immediate merger of the two existing common system Tribunals but
suggesting the purposeful harmonisation and further development of their statutes,
rules and practices (see A/C.5/34/31, para. 13), the General Assembly reques*ed the
Secretary-General and “he ACC to pursue such messures with a view to strengthening
the common system with the objective of eventually establishing a single tribunal
(decision 34/438 of 17 December 1979).

8. Pursuant to that decision, the Secretury-General engaged in extensive
consultations during the next several years with all uhe various organisations,
staff representative bodies and administrative organs concerned. 1/ In particular,
the following were consulted: the executive heads of all the common system
organisations, in particular ILO, as well as of the other organisations
participating in the United Nutions Joliat Staif Pension Fund (UNJSPF), the United
Nations Administrative Tribunal and the ILO Administrative Tribunal (ILOAT), the
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Registry of the International Court of Justice, the Federation of International
Civi) Servants Associations (FICSA) and the Co-ordinating Committee of Independent
Staff Unions a:d Associations of the United Nations System (CCISUA), a working
group of the Staff Management Co-ordination Committee (SMCC) of the United Nations
and the UNJSPF Board.

9. The proposals thus developed were submitted to the General Assembly at its
thirty-ninth session (A/C.5/37/7 and Corr.l). On the recommendation of the FiiZth
Committee, following consultations between its Chairman and the Chairman of the
Sixth Committee, the General Assembly decided to defer consideration of the
Secretary-General's report to its fortieth session and to consider at that session
how to proceed with the examination of the matter (decision 39/450 of

18 December 1084).

10. During the following yecar (19853), the Secretariat held further consultations
with the ILO, which had submitted corresponding proposals to its Governing Body.
The progrers achieved as a result of those consultations was noted in the report of
the Secretary-General to the fortieth session (A/40/471). At that session, the
General Assembly again decided to defer consideration of the matter until its
forty-first session (decision 40/465 of 18 December 19885),

11, On the recommendation of the Fifth Committee, the General Assembly decided at
its forty-first session to defer consideration of the entire item on administration
and budqetary co-ordination until its forty-second session (decision 41/447 of

5 December 1986). At that session, the Assembly took the decision referred to in
paragrapi 1 above,

12. Subsequent to the 1983 report of the Secretary-General on thia item, the ILO
Governing Body established a small tripartite working party to consider che
proposed amenéments to the statutes of the two Tribunals. That group formulated
only a tfew changes in the proposals relating to ILOAT (which had been set out in
tne right-hand column of annexes I.A and B to the above-mentioned reports of the
Secretary-General). At its 234th session, the Governing Body agreed that those
preliminary positions should be brought to the attention of the General Assembly,
which was dons by invans of the Becretary-Gensral's report to the forty-second
session (A/42/328, paras, 9 and 38).

III. CONSULTATIONS

13. 1In accordance with the General Assembly's request that the Secretary-General
arrange for connultations on the proposals, the Legal Counsel, on behalf of the
Secretary-General, addressed a letter on 22 February 1988 to the representatives of
all member States represented at Headquarters and to the Directcr-General of the
ILO, indicating to them his readiness to arrange the consultative meetings. They
were invited to send representatives to attend an organisational meeting on

8 March 1988.

14, Fourteen consultative meetings, each announced in the Headquarters Journal,
were held between 8 March and 7 Jily. The consultations had four distinct phases:
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an organisational meeting, seven meetings for a first and then five meetings for a
recond reading of the report of the Secretary-General to the forty-second session

of the General Assembly (A/42/328), and a final meeting to review the conclusions

reached during the second reading and to conclude the consultations.

1. Ocrganisational meeting

15. At the organisational meeting he¢ld on 8 March, the participants decided that
the Legal Counsel should chair the consultations which, in accordaace with the
instructions of the General Assembly, would meet only when otherwise unused
conference servicing facllities were available, except to the extent that it might
be possible (as proved to be the case for all of the second reading meetings) to
forego the use of conference servicing facilities entirely.

16. The participants decided to schedule two consecutive readings of the report of
the Secretary-General (A/42/328), with the later one focusing on particular changes
to be proposed to the texts governing the Uniteld Nations Tribunal., It was also
decided that, in addition to the ILO, the Executive Secretary of the United Nations
Administrative Tribunal, the Registrar of the ILO Administrative Tribunal and the
Secretary of the Committee on Applications for Review of Administrative Tribunal
Judgements (the Review Committee) should be invited to be represented at the
consultative meetings. Invitations to them were dispatched by the Legal Counsel on
17 March. While the UNAT Executive Secretary and the Secretary of the Review
Committee were able to attend a number of the consultative meetings, the ILOAT
Registrar was unable to 4o 80 because of time, geographical and fiscal constraints,
as he explained in a 25 March letter to tha Legal Counsel., It was emphasized that
the purpose of the consultations was an informal exchange of views, with the
understanding that delegations would not be bound by positions taken.

2. Firat reading

17, The first reading, which consisted of a review of the 8 sections and

28 subsections of part II of the report of the Secretary-General, took place at the
second through the eighth consultative meetings, between 5 April and 10 May. At
those meetings, the participants concentrated on the alternatives set out in the
commentary included in the report of the Secretary-General (A/42/318,

paras. 11-99), with some consideration of the proposed revisions to the UNAT
statute, as set out in annex I.A of the report. At the completion of the first
reading, an informal summary of the views expressed and tentative conclusions
reached was distributed to the participants by the Secretariat; the availability
upon request of that summary was also announced in the Journal.

3. Sacond reading
18. The second reading, which concentrated on the proposed substantive revisions

to the governing instruments of UNAT as set out in annexes I.A and B to document
A/42/328, encompassed the ninth through thirteenth consultative meetings, which
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took place between 1 and 29 June 1988 in the Legal Counsel Conference Room. At
those meetings the participants cousidured the statutory and rule revisions
proposed by the Secretary-General and the reasoniny for them as contained in che
commentary part of the report, as well as the discussions thereon during the first
reading. The conclusions of the second reading are reflected in the third column
of annexes I and II and in annex III to the present report. Throughout those
meetinga, and in particular at their conclusion, informal compilations summarizing
the texts tentatively agreed co were prepared by the Secretariat and distributed to
the participants; the availability of the final summary was also announced in the
Journal.

4. Review meeting

19, The fourteenth and last consultative meeting was held on 7 July 1988, At that
meeting, the informal summary of views expressed and conclusions reached during the
second reading was reviewed by the participants.

20. One State representative expressed the view that the informal sumrary of the
second reading contained formulations and decisions that differed impermissibly
from those contained in the informal summary of the first reading and did not
reflect certain objections raised during that reading. He also expressed his
understanding that the second reading had been intended merely as a drafting
exercise.

21, A second State representative expressed the view, which was shared by another
such representative, that the informal summary accurately reflected the views
expressed and conclusions reached during the second reading, and that the latter
had not been intended either as a review of the conclusions of the first meeting or
as a mere drafting exercise.

22, 1In view of the objection raised, it was agreed that any substantive
disagreements with the views prevailing at the consultations would be duly recorded
and reported in the present report. In accoidance with that decision, the
following disagreements with the revised text of the UNAT statute th»t emerged from
the second reading, as set out in the third column of annex I tu the present
report, are noted for the Assembly's information:

UNAT statute reference Disagreement expressed with

(a) Article 3, para. 1 Requirement that TMiribunal members have
held high judicial office or have
comparable juridical qualifications;

(b) Article 3, new para. 2A Requirement that the
Secretary-General's consultations with
regard to preparing a list of
candidates to b» considered for
appointment to the Tridunal « ould
include consultations with : ff
representative organs;
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UNAT atatute reference Risagresment ixpressed with

(c) Article 2, new para. 2A(a) Extension of Tribunal's jurisdiction
to include certain "officials", i.e.,
non-staff members, appointed by the
General Assembly to remunerated posts
with the Organisation (e.g. Chairman
of ACABQ; Chairman and Vice-Chairman
of ICSC; JIU members);

(d) Article 9, new para. 1A D.letion of the words "in erceptional
circumstances" fiom the penultimate
sentence of the current text (see
art. 9, para. 1),

(e) Article 12, para, 1 Extension of the present 30-day time
period to a 90-day one for submitting
an application for a revision of a
Tribunal judgement based on the
discovery of a fact of a decisive
nature.

23. In order to furthe~ assist the General Assembly in its consideration of
changes to the statute of UNAT, as reflected in annex I to the present report,
certain substantive conulusions relating to them that emerged from the consultative
meetings are identified in the following paragraphs.

24. With respect to the new draft article 2 hia. it was understood that the
procedure provided for “herein would not be fully useful to the Unitod Nations
until the recognition of Tribunal judgements by national courts could be achieved,
possibly through a multilateral convention or a series of bilateral agreemsnts with
the Organisation. It ie therefore suggested in paragraph 8 of the draft General
Assembly resolution annexed to the present report (annea III) that the
Secretary-General be requested to undertake a study of that question.

25. It was the view of the participants that, in order to relieve the TrilLunal as
much as possible of spplications or requests that are "frivolous or otherwise an
abuse of process”, the existing rule set out in paragraph 3 of article 7 for
barring such appeals should be maintained with s minor change, and should also be
supplemanted by a threat that costs might be imposed on the applicant by the
Tribunal pursusat to proposed new paragreph 2B of article 9.

26. The participants were in agreement that the Secretary-General might be
required to perform specifically all judgements of the Tribunal, except if the
Tribunal's crder is one that might seriously interfere wich his powers relating to
the composition of the Secretariat, by requiring the reinstatement, assigameat or
promotion of a staff member (see art. 9, para. 1A). At present, paragraph 1 of
article 9 provides that the Becretary-General must always be given the possibility
of paying monetary compensation in lieu of specific performance.
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27. With respect to the terminology used to describe the limits on the amount of
compensation to be awarded to successful claimants under paragraphs 1A and 2 of
article 9, it was noted that this might be defined in a proposed new paragraph 4 of
that article. As the Tribunal has almost never made any awards that reached the
specified limits, and as the Tribunal will maintain the power to exceed the limit
by stating its reasons for so doing, it is not expected that such a change would
have any financial implications. That same paragraph would also provide for the
reimbursement of national income taxes in the event that these are imposed on the
compensation awarded, so as to maintain equality of compensation between those
officials whose Governments have agreed, pursuant to the Convention on the
Privileges and Immunities of the United Nations, to exempt them from taxation on
their United Nations salaries and other emoluments, and the officials of those
Governments which have not so agreed.

28. With regard to the review of Tribunal judgements, provided for in article 11
of its statute, the participants felt that no extensive chanyes were required.
However, the following improvements were proposed:

(a) Though the grounds for review specified in paragraph 1 of article 11 were
sufficient and need not be expanded (except in one minor respect), those grounds
could be more clearly stated and therefore the paragraph should be slightly
restructured;

(b) The time-limits for the submission of applications to the Review
Committee were in need of clarification and it was suggested, as reflected ia
paragraph 12 of the draft resolution set out in annex III to the present report,
that a2 request to that effect be made to the Committee;

(c) The review procedure provided for in article 11 of the statute of the
Tribunal should be brought to the attention of applicants by the Executive
Secretary of the Tribunal when communicating a copy of its judgement to them, and
this is to be recommended by paragraph 11 of the draft resolution. For the same
reason, the rules of procedure of the Review Committee should be included in the
booklet containing the statute and rules of the Tribunal, and this is to be
recommended by paragraph 10 of the draft resolutiom. (Similar suggestions had been
made by the Review Committee in the past.) 2/

20, With regard to a possible extension of the article 11 review procedure to
judgements concerning United Nations Joint Staff Pension Fund cases, as had been
proposed by the Secretary-Gemeral in his report to the forty-second session of the
General Assembly (A/42/328, para. 92), the participants were concerned that this
might cause the Review Committee and possibly the International Court of Justice
(ICJ) to be seized of applications involving pension disputes, which neither would
be competent to deal with. Consequently, there was agreement, in spite of the
prior recommendation of the Pension Fund Board, 3/ to exclude the possibility of a
post-judgement review of Pension Fund cases, on the understanding that such
judgements would therefore continue to be final and without appeal. The competent
organs (such as the Pension Fund Board, the Secretary-General or the executive
heads of other organizations that had agreed to the submission of pension fund
cases to the Tribunal, as well as the General Assembly) would therefore in all
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cases have to comply with such judgements, which is in conformity with the advisory
opinion of the International Court of Justice in respect of the Effect of Awarda of
Compensation Made by the United Nations Administrative Tribupal (see 1.C.J, Reporta
1954, p. 47).

30. As to the recommendation contained in paragraph 2 of resolution 957 (X) that
neither States nor the Secretary-General seek to present oral statements in an ICJ
proceeding on a request for an advisory opinion concerning an Administrative
Tribunal judgement, for the reason that individual applicants might not be able to
participate in that phase of such a proceeding, the participants felt that the
General Assembly should withdraw that recommendation in view of the criticism that
the lack of an oral proceeding could hinder the judicial process of the ICJ. It is
therefore suggosted, as reflected in paragraph 4 of annex III to the present
report, that the Assembly withdraw its earlier recommendation and leave it to the
ICJ to determine its own procedures in particular cases.

31. No conclusion was reached as to whether to propose to the General Assembly
that the consideration of candidates for appointment to the United Nations
Administrative Tribunal should remain with the FiZth Committee or be assigned to
the Sixth Committee.

32, It is hoped that the results of the consultations, as reflected, respectively,
in the third column of annexes I and Il of the present report, as well as in

annex III, will enable the General Assemhly to conclude its consideration of this
item at the current session, as foreseen in paragraph 1 (c) of resolution 42/217.

Notas

1/ See the reports submitted to the thirty-sixth and thirty-seventh sessions
of the General Assembly (A/C.5/36/23 and A/C.5/37/23)., An extensive account of the
entire consultations appears in the report submitted at the forty-second session
(A/742/328, paras. 4-7).

2/ See para. 7 of the Report of the Committee on Applications for Review of
Administrative Tribunal Judgements, A/AC.86/36, dated 27 October 1987.

3/ See para. 92 (a) of document A/42/328 and Qffjicial Records of the General
Assembly., Thirty-ninth Sessjon, Supplement No, 9 (A/39/9 and Corr.l), para. 121 and

annex IX.
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REVISED TEXT RESULTING FROM INFORMAL
INTER-SESSI10OBAL CONSTLTATIORS
ORAL PROCEEDINGS

(ORAL PROCEEDINGS)

REVISED TEXT PROPOSED BY
TV SECRETARY-GENERAL

TEXT

PRESENT
(AT/11/Bev.4)

ARTICLE 8
The oral proceedings of the Tribunal
shall be beld in public uniess the Tribunal

decides that exceptional circ:mstances

requixe that they be beld in private.

ARTICLE 8

The oral proceedings of the Tribunal
that they be held in private.

shall be beld in public unless the Tribunal

decides that excepticnal circusstances

require

te.

ABRTICLE 8
priva

The oral proceedings of the Tribunal
that they be held in

shall be held in public uniess the Tribunal

decides that exceptional circuastances

require

ARTICLE 9

SUBSTARTIVE PONERS OF THE TRIBOSIAL
ARTICLE 9

{SUBSTANTIVE POMERS OF THE TRIBUWAL)

ARTICLE 9

that an

If the ¥ "ibonal fir =

1.

application is well founded, . 3shall order
the rescinding of the decision contested or

the specific performance of the obligation

invoked.

If the Tribunal finds that an
applization is well founded, it shall order
scindina of the decision cootested or

the specific perforsance of the obligation

invoked

1.

If the Tribunal finds that tbhe
sted or the re

applicatior is well founded, it shall order

1.

the rescinding of the decision conte

invoked. At the same time the Tribunal shall

the specific performance of the obligation
fix the amount of compensation to be paid to

i3 34 33 %. i
Al i
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il xhigéiigiﬁi!iiz
3|33 iaggsgg ey
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B
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article in respect of an

indemnity. A statemsest of
the reasons for the Tribunal's decision shall

it justified, order the
accuspany each such order.

rescinds the separatiom ox

i

[
¥
i
i

:
|
v

If an order made pursuaat to

1A
paragraph 1 of this
ion submitted purscant to paraaraph 1

3
ﬁ
:
a
:
j
!

ry sustai-ad should the

Secretary-General, within thirzty days of the

UUUUUU

acticle 2

res the
notification of the jidgement, decide, in the

applicant sball be compensated without further
action being taken in bhis case, provided that
such compensation shall norsalliy not emceed

the equivalent of tiree years' net emoluoments
of the applicant. The Tribunal may, howewer,

compensation to be paid to the applicant for
interest of the Unitel Nations, that the

when it comsiders
paysent of a higher

applica
of

equ
shall a
the inj

ustained should
his case,

net Dase
ision shall

provided that such compensation shall not
The Tribunmal may,

nt of tw) years*
A statement of the
bunal®s dec

accompany each such order.

ﬂﬂﬂﬂﬂﬂﬂﬂ

the notification of the judgement, decide, in
the interest of the United Nations, that the

applicant shall be compensated without

the Secretary-General, with thirty days of
further action beinc taken in

the applicant for the injury s
a higher indemnity

considers it justi
reasons for the Tr

exceed the equival
however,

Accompany each such order.
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rmanded,

Where a case is
the Tribunal may order the payment of

2. Shuld the Tribonal find that the
procedu-e prescribed in the percinent
three months' net emoluments, to the applicant
for soch loss as may have been caused by the

remanded for institution or correction of the
procedural delay.

regulations and rules has not been observed,
compensation, not to exceed the egquivalent of

determination of the merits, order the case

it may, at the request of the
Secretary-General and prior to the

required procedure.

is resanded,

ibanal may order the payment of

rules has not been cbserved,
Wwhere a ca

the merits, order the case
titution or correction of the
Se

1 and prioxr to the

equest of the

HHHHH

Should the Tribunal find that tr.:
procedure prescribed in the pertinent

2,

compensation to the applicant for such loss as
may have been caused by the procedural delay.

regulations and
it may, at the

Secretary-Gener
determination o

r~manded for i~

Where
the Tr

it say,
remanded, the Tribunal say order

< 25 may

exceed
salary, to the applicant for such los
bave been caused by the procedural delay.

ibunal find that the
the equivalent of three months® net base

procedure prescribed in the Staff Rajulations
or Statf Rules has not been observed,

Should the Tr

2.

order the case resanded for institution or
correction of the required procedure.

a case is

at the request of the Secretary-General and
prior to the determination of the merits,

the payment of compensation, not to

~
-

- See also paragraph 2z of the report.
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ANNEX IIX

pragtices of the adminiatrative trxibunala of the International
Labour Organisation and of tha United Nationa

Ihe General Assembly,

Recalling its resolution 351 A (IV) of 24 November 1949, by which it
established the United Nations Administrative Tribunal and adopted the statute of
the Tribunal, and resolutions 782 B (VII1) of 9 Decembar 19353 aad 957 (X) of
8 November 1935 by which it amended that statute,

ita resolution 42/217 of 21 December 19087, in which it took
note of the report of the Secretary-General entitled "Feasibllity of es:ablishing a
single administrative tribunal", 1/

the report of the Secretary-General 2/ in which the
Secretary-General reported on the consultations held among Member States on this
matter and the proposals resulting therefrrm,

1. Decides to amend the statute of the United Nations Administrative
Tribunal, effective 1 January 1989 with raspect to judgements rendered by the
Tribunal thereafter, as specified in annex I to the report of the Secretary-General;

2. Roguasts the United Nations Administrative Tribunal to consider amending
the rules of the Tribunal along the lines indicated in annex II to the report of
the Becretary-General to the General Assembly at its forty-second session, 1/
taking into sccount the outcome of the consultations on that report and of the
debates at the current session of the Assembly;

3. Recommends that the International Labour Organisation consider amending
the statute of its Administrative Tribunal and that the Tribunal amend its rules
along the lines indicated in the report of the Secretary-General;

4. withdraws the recommendation set out in paragraph 2 of its resolution
957 (X), on the understanding that it is for the International Court of Justice to

determine its own procedure in each particular case in accordance with its statute
and the rules of the Courty

1/ A/42/328.

2/ A/43/704.

/.l.
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5. Recommends that the administrative tribunals of the United Nations and of
the International Labour Organisation continue their informal coantacts, through
meetings and otherwise, for the resolution of common problems and issues and for
the exchange of information about thair respective jurisprvdence, and also continue
their efforts with regard to the estublishment of a joint index of judgemonts)

6. Further recommends that the Secretary-General of the United Nations and
the Director-General of the International Labour Organisation, at an appropriate
time, should undertake a joint study to consider the feasibility of the two
tribunals addressing formal requests to one another for opinions on particular
cases and the possibility of jointly counsidering related cases;

7. Reaguests the Becretary-General, in his capacity as Chairman of the
Administrative Committee on Co-ordination, to assist the tribunals in carrying out
the recommendations set out in paragraphs 5 and 6 above;

8. Raguests the Secretary-General to study the question of securing
recognition by, and the enforceability through, national courts of Tribunal
judgements concerning a olaim by an employing organization;

9. Reguesta the Secretary-General to announce each rendered judgement of the
United Nations Administrative Tribunal in the Journal of the United Nations, which
announcement should also contain information on the availability, upon request, of
copies of the judgement)

10. Reguasts the Secretary-General to include in ths booklet sent to
prospective applicants, in addition to the text of the statute and rules of
procedure of the United Nations Administrative Tribunal, the text of the rules of
procedure of the Committee on Applications for Review of Administrative Tribunal
Judgements)

11. Recommends that the Executive Secretary of the Administrative Tribunal,
in communicating a copy of the Tribunal's judgement to the applicant, should call
attenticn to the review procedure provided for in article 11 of its statute and the
time-limit contained therein for the submission of applications to the Committee on
Applications for Review of Adminiastrative Tribunal Judgements;

12. Reaguests that the Committee on Applications for Review of Administrative
Tribunal Judgements amend its rules of procedure to correspond to the changes in
the statute of the United Nations Administrative Tribunal and that the Committee
clarify its time-limits with regard to the submission of applications to it.




