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Theright of dl Peoplesto Sdf Determination isacritical issue with regard to the current
discussions on the Draft Declaration on the Rights of Indigenous Peoples. The
Internationd Indian Treaty Council cdls the atention of the Commission to United
Nations guidelines as established by the Generd Assembly?! on setting internationd
dandardsin the field of human rights, particularly with regard to the right of Sdf
Determination of Indigenous Peoples, now being discussed a the Commission’s Inter-
sessona Open-ended Ad-hoc Working Group on the Draft declaration on the rights of
Indigenous Peoples.?

Generd Assembly resolution A/Res/41/120 emphasizes the primacy of the Universa
Declaration of Human Rights, the International Covenant on Civil and Political Rights®
and the Internationad Covenant on Economic, Cultura and Socid Rightsin the extensve
network of internationa standards in the field of human rights established by United
Nations bodies and speciaized agencies.

Operdtive paragraph 2 of the resolution, “Urges Member States and United Nations
bodies engaged in developing new internationa human rights standards to give due
congderation in thiswork to the established internationa lega framework.”

The Generad Assembly, in Operative paragraph 4, “Invites Member States and United
Nations bodies to bear in mind the following guiddines in developing internationa
ingruments in the field of human rights; such ingruments should, inter dia

(a) Becondgtent with the existing body of internationd human rights law;

(b) Beof fundamenta character and derive from the inherent dignity and worth of the
human person;

(c) Besaufficiently preciseto give rise to identifiable and practicable rights and
obligations,

(d) Provide, where appropriate, redidic and effective implementation machinery,
including reporting systems;

(e) Attract broad internationa support.

Conggent with the exigting body of International human rights law, Article 3 of the draft
Declaration states.

“Indigenous Peoples have the right of saif- determination. By virtue of thet right they
fredy determine their political status and fredy pursue their economic, socid and culturd
development.”

As pointed out in the Secretariat’ s technica review of the Draft Declaration, the text of
this aticle is conggtent with the exigting body of internationa human rights law, and “..is
precisaly based on article 1, paragraph 1, of the two international covenants.”*

Consgtency with exiging internationa human rights law is aso found in the

jurisprudence of the Human Rights Committee, the Treaty Monitoring Body of the
International Covenant on Civil and Politica Rights. Asthe Internationa Indian Tresty
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Council has long pointed out, the Human Rights Committee has gpplied the right of Sdif
Determination pursuant to Article 1 of the Covenant to the Indigenous Peoples of
Canada®, Mexico®, Norway’ and Austrdia®

Article 3 of the Draft Declaration is entirdly congstent with the existing body of
international human rights law and totaly within the exiging internationd legd
framework. Asthe Human Rights Committee notes:

“Article 1 enshrines an indienable right of al peoples as described in its paragraphs
1 and 2. By virtue of that right they fredly ‘ determine their political status and fredly
pursue their economic, their economic, socid and culturd development. The atticle
imposes on al States parties corresponding obligations. This right and the
corresponding obligations concerning its implementation are interrelated with other
provisions of the Covenant and rules of internaiona law.™

The recognition of the right of self determination for Indigenous Peoplesis equaly
consstent with part 4b of the General Assembly resolution on standard setting, thet it “Be
of fundamentd character and derive from the inherent dignity and worth of the human
person.” In their Genera Comment 12, the Human Rights Committee Sates:

“Theright of sdlf determination is of particular importance becauseits redizaion isan
essentia condition for the effective guarantee and observance of individua human rights
and for the promotion and strengthening of those rights. It isfor that reason that States st
forth theright of sdf-determination in a provision of positive law in both Covenants and
placed this provison as article 1 gpart from and before dl of the other rightsin the two
covenants.10

Many United Nations experts and fora, in addition to the Human Rights Committee, have
recognized the inherent dignity of Indigenous Peoples as Peoples, asagroup, asa
collectivity. The Vienna Declaration, for example, states™®

“The World Conference on Human Rights recognizes the inherent dignity and the
unique contribution of indigenous people to the development and plurdity of
society and strongly reaffirms the commitment of the internationa community to
their economic, socid and culturd well being and their enjoyment of the fruits

of sustainable development. States should ensure the full and free participation
of indigenous people in dl agpects of society, in particular in matters of

concern to them. Congidering the importance of the promotion and protection of
the rights of indigenous people, and the contribution of such promotion and
protection to the politicad and socid stability of the Satesin which such

people live, States should, in accordance with internationa law, take concerted
positive steps to ensure respect for dl human rights and fundamenta freedoms
of indigenous people, on the basis of equality and non-discrimination, and
recognize the vaue and diversity of their distinct identities, cultures and

socid organization.” (emphadis supplied)
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With regard to item 4(c) of Genera Assembly resolution A/RES/41/120, theright of saif
determination of Indigenous Peoplesis “ sufficiently preciseto giveriseto identifigble

and practicable rights and obligations.” The States, including some States in the Working
Group that have voiced objections to the recognition of Indigenous Peoples as “ Peoples’
with theright of sdlf determination, have the jurigprudence of the Human Rights
Committee, statements and declaration of many varied United Nations fora, UN
speciaized agencies and as well as numerous experts and Speciad Rapporteursto guide
them in the meaning of the right and their obligations to Indigenous Peoples. Some of
those gtates, including Canada and Austrdia, have dready been ingtructed directly by the
Human Rights Committee as to how to comply with this legaly binding obligation under
the Covenant with regard to Indigenous Peoples. There s, as the preamble of the Generd
Asmbly resolution emphasizes, the primacy of the International Covenant on Civil and
Political Rights, to guide them. This resolution urges States to give due consideration in
standard setting, to the established internationa lega framework. That framework exists
to guide the States.

Item 4(d) of the Generd Assembly resolution invites the States to bear in mind that the
ingrument should “provide, where gppropriate, redigtic and effective implementation of
mechinery, including reporting systems.” Although no such machinery is proposed by the
draft Declaration with regard to the right of Self Determination, machinery, including
reporting systems, dready exigts, for example, under the Covenants with regard to the
right of Salf Determination and Indigenous Peoples.

With regard to the find guideline of the Generd Assembly resolution A/RES/41/120, on
sandard setting in the fidld of human rights, 4(e), of attracting broad internationa

support, it should be kept in mind that almost without exception, United Nations
specidized agencies, experts, Specia Rapporteurs'?, and others who have addressed the
issue of Indigenous Peoples human rights and fundamental freedoms, have accepted the
fact that Indigenous Peoples are Peoples without any qualification to the accepted
international standard for use of the word. Indeed, a the November 2002 session of the
Commission’s Working Group on the draft Declaration, a great mgority of the States that
commented on the matter stated a position of acceptance of article 3 of the draft
Declaration without change or qudlification.

A few States participating in the Working Group ignore the existence of an internationa
legd framework and etablished internationa human rights law that should guide their
sandard setting activity. They take the position that they can ignore existing internationa
standards because they have not ratified the particular Covenant or Convention reflected
in the draft Declaration, or that the recommendations of the Human Rights Committee
were not addressed to them directly. Generd Assembly resolution A/RES/41/120 only
requires that a standard be consistent with the existing body of internationa law, not that
it has been adopted by or directed to any particular State involved in standard setting.

In light of Genera Assembly resolution A/Res/41/120 and the rules established by the

United Nations for gandard setting, we urge the Commission and its Working Group
created by resolution 1995/32 to consder and be guided by exiding internationd law.
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We would agree with the ILO' that any standard which may be adopted by the United

Nations should not in any case, be lower than those already recognized and accepted by

the extensve United Nations network of internationd standards, including, inter alia, the
Human Rights Committee.

Indigenous Peoples cannot accept a declaration establishing lesser sandards than those
dready recognized as their human rights and fundamenta freedoms by internationa law
and the established legd framework of the United Nations.

for dl our rdations
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