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SOUTH AFRICA

15 February 1968

I have the honour to refer to my communication of 30 January 1968 (S/8370),
in reply to your telegram of 25 January 1968.

Before offering some further commentg, I wish at the outset to reaffirm that
the basic position of the South African Government with respect to the relevant
General Assembly resolutions on South West Africa remaing ag get out in my letter to
you of 26 September 1967 (circulated as document A/G822 dated 28 September 1667).
‘That letter also stated scre of the reasons for my Government's attitude that
resolution 2145 (XXI) is invalid. ‘Briefly, these reasons included the following:

(a) The resolution violates the basic principle embodied in Article 10 and
associgted provisions of the Charter, viz., that, with limited and irrelevant
exceptions, the powers of the General Assembly are confined to discussion and making

of recommendations. In purporting to terminate, unilaterally, South Africa'’s right

of administration of South West Africa, the majority in the General Assembly therefore
acted in conflict with one of the‘basic principles upon which Members joined the
Organization.

(b) The purported termination apparently rested upon the basis that the j
United Nations had succeeded to the supervisory powers of the League of Nations. 5
However, ‘ ;
(i) It was never egtablighed, that the League of Nations itself had a power !

of unilateral cancellation of a Mandate. On the contrary, the findings of ;

the International Court of Justice in its 1966 Judgement in the South West |

Africa cases indicate plainly that the League had no such power. ‘
(ii) In any event, after the proceedings in the South West Africa cases, the

question whether the United Nations did succeed to the supervisory

;/ -See analysis glven by South Africa's representative during the 14%1lst plenary
meeting of the General Assembly on 5 October 1966, (A/PV.1431, pp. 119-121). |
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powers of the League is, putting it at its lowest, more undecided
than ever.g

(c) There was no substance in the suggested grounds that South Africa has
failed to fulfil Its obligations in respect of administration of the Territory and
ensuring the well-being of the inhabitants. This point was dealt with at length
by South Africa's representatives at the twenty-first session of the General Assembly
in their statements on 26 September,é/ ,&/ 12,5/ and 26 October 1966§/ and 1s
carried further in the recently published "South West Africa Survey 196T" and below,

(d) It was exactly because of uncertainty sbout legal or factual justification
for any drastic action on the part of the General Assembly of the United Nations that
legal proceedings were recommended by the United Nations Specisl Committee in
1957-1959, One report mentioned:

"... the advantage that the Court, in reaching its opinion, would proceed by

impartial judicial methods and on the basis of evidence produced to and weighed .

by the Court".

I may just add that the provisions of the Charter as to the functions and powers
of the General Assembly are quite clear, and my Government is not the only Member of
the United Nations that will oppose any attempt which purports to ascribe to
“resolutions of the General Assembly the binding legel effect which some Members now
claim in respect of South West Atrica., I wish to repeat that my Government is not
aware of any source of recognized international law which can be relied upon to
terminate its right of administration of South West Africa. Neither is it aware

of such a source of law on which United Nationsg supervision of its administration

of the Territory can be based.

2/ See analysis by South Africa's representative during the 1417th and 1431st
plenary meetings of the General Assembly, on 26 September and 5 October 1966,
respectively (A/PV.1417, pp. 11-20, and A/PV.1431, pp. 97-106); see also
"Ethiopia and Liberia v. South Africa", pp. 56-84; document A/6480, |
20 October 1966, pp. 1-12; and "South West Africa Survey 196T7", pp. 34, 37 and

38~39.
3/ A/FV.141T, pp. 2-50.
4/ A/PV.1M31, pp. 96-121.
5/ A/EV.1439, pp. 81-108.
6/ A/PV.1L51, pp. 12-17.



' The South African Government is administering the Territory in the gpirit
of the Mandate entrusted to it by the League of Nations and has no intention of -
abdicating its responsibilities towards the peoples‘of South West Africa. As
will be evident from the publicatidn "South West Africa Survey 1967" it has
nothing to hide. Tndeed, the South African Govermment is proud of the ;esults
achieved in the fields of political development, education, health, economies and
moral well-being in respect of all the population groups of South West Africa.

Concern for the political rights and welfare of the non-White peoples
of South West Africa has been used as the pretext for launching a campaign of
terrorism and ssbotage against South West Africa and South Africa from outside our
borders. In this process, terrorists, who direct their activities indiscriminately
against members (including women and children) of all population groups, are
described as "freedom fighters"; measures which are taken to safeguard and protect
the civilian population are decried as violations of the rule of law; and demands
are being made which if acceded to would amount to the release of criminals, who
in addition to contravening certain legislative measures for the maintenance of law
and order, have committed ordinary crimes of violence such as attempted murder,
arson, armed robbery, etc. It is our firm conviction that if such demands were
acceded to, the rule of law would not be upheld but rather would it be flouted.
Ignoring all the evidence as to the real motives of the terrorists and the methods
employed by them in order to achieve their objectives, these terrorists are
portrayed as "freedom fighters” in emotional political attacks against the alleged
+tyrannical rule of the South African Government.

The following brief survey of the salient features of the recent trial
together with an analysis of the circumstances which led to the enactment of the
Terrorism Act as well as a discussion of certain provisions of the Act itself,
indicates to what extent these matters have been used to present the distorted
picture mentioned above. In addition and in contrast to the allegations made, a
short exposition of our policies and the methods used in leading the peoples of
the Territory along the path of progress and stability towards self-realization
is given in annex A.

It illustrates how, on a continent rany parts of which are riddled with
tension, violence and bloodshed, mainly because of difficulties between

ethnic groﬁps, South West Africa is one of the relatively few areas where



peaceful evolutionary rrogress is continuing despite enormous diversity, adverse
natural conditions and incitement from outside by trained terrorists. Being
responsible for the welfare of all the inhabitants of South West Africa, the
South African Government cannot allow a group of trained terrorists to create a

Viet~Cong-like reign of violence.

Salient features of the trial. (The State ve. Eliaser Tuhadeleni and Others )

The hearing of the case commenced on 11 September 1967. A preliminaxy
objection to the jurisdiction of the Court was raised by the defence but was
overruled in a judgement given on 15 September 1967. On 18 September 1967,
the trial was proceeded with.

The prosecution commencsd by giving a brief outline of the State's case,
the main charges against the accused and the nature and extent of evidence
which would be submitted to the Court for adjudication, Thereafter evidence
was led in addition to the submission of exhibits and documentary evidence.
Altogether eighty witnesses testified for the State. Thirteen of them were
treated as accomplices. FEach of the latter waé warned before testifying that
he was an accomplice. No evidence in chief was presented by the defence,
However many of the State's witnesses were cross—examined by the defence. The
State closed its case on the merits on 16 November 1967. Thereafter the Court
adjourned to 11 December 1967, to enable counsel to prepare oral argument. The
latter commenced on 11 December 1967, and thereafter the Court adjourned to
consider judgement. Judgement was delivered on 26 Jantary 1968. At the instance
of the defence the trial was postponed to 1 February 1968, for the purpose of
leading evidence in mitigation and subsequently to 9 February 1968, for the
rassing of sentence., During the course of the trial the Court granted a number
of applications by the defence for adjourmments for the full periods applied for.

The prosecution presented an overwhelming volume of evidence to the Court.
This included: ‘

~(a) Documents, correspondence and written notes some of which were in
the héﬁdwriting of some of the accused. Many of the documents were actually

found on the accused when they were arrested;

[eos



-6

(b) A large number of murderous implements which were found in the pdssession

of some of the accused. These items included machine~guns and other fire-arms and

amunition mostly of communist Chinese and Russian origin;
(c) Oral testimony of thirteen witnesses who were treated ag accomplices and
whose evidence was supported by documentary evidence and exhibits as well as by the

uncentroverted evidence of other witnesses (White and African) including expert

witnesses and eye-witnesses.
As to the veracity of the evidence the judge found:

"The general import of the evidence was hot disputed in cross-examination
by counsel for the accused, and no evidence was tendered in rebuttal of
anything said by the witnesses for the State. Certain less important aspects
of the evidence were however disputed in cross-examination and in representation

addressed to the court.”

The judge emphasized that apart from the lack of contradiction he had gained the
impression that‘the testimony of the State's witnesses was in general creditgble.
The judge found that it was proved on the basis of the testimony presented
and as confirmed by the events which had occurred and the exhibits and documentary
evidence that the conspifators were taught how to handle machine-guns and other
fire-arms; that they received training in the use of explosives and the manufacture
of explosives from material which could be obtained in ordinary shops in order to
blow up buildings, bridges, traine and vehicles; that they received training to
become physically fit énd were taught how to engage in hand-to-hand fighting by the
use of karate grips; that on completion of this training and equipped with the said
armg they infiltrated into Ovamboland in small groups, inter alia, to organize
gimilar training camps in the country and to recruit others for their evil designs;
that they prbceeded towards the execution of a previously designed plan to overthrow
law and order in the Territory by violent means and by recruibing persons for |
training (sometimes under false pretences) in communist poiitical views and in the
- art of armed violence and terrorism to achieve‘their objectives. The judge said:
"It was also proved that these conspirators thereafter proceeded to
violent, though mostly cowardly acts in the furtherance of their objectives."
Earlier the judge gave a review of events planned and executed by the accused

and other conspirators. The review included:

‘3 oo
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(a) An analysis of certain grievances alleged to have existed amongst sections
of the population of South West Africa. The judge indicated that evidence was
submitted by the prosecution as to the living and obther conditions in the Territory
and that no endeavour was made during the coufse of the trial to present evidence
to the effect that these statements were untrue. The judge agreed that some of the
persons who left the Territory were induced to do so under false pretences believing
that they would receivebursaries donated by the United Nations. However, on learning
the true nature of the training designed for them they decided to go ahead and to

.undergo the training in subversive terrorist activities. They subsequently fully
associated themselves with the illegal conspiracy designed by the leaders thereof.
(Later when training camps were being organized in Ovamboland persons who were
misled and who were recruited under a similar false pretext of educational training,
actually deserted on learning the truth.) |

(b) A night attack on the small administrative settlement at Oshikango. The
buildings were set on fire and the inhabltants (including a woman and children)
were shot at while they were running around in the glow of the fire. In this

connexion the judge stated:

"One camnot conceive of conduct against civilians vhich is more clearly
criminal., Here, the terrorists committed arson and tried to commit murder in
a well thought-out and planned attempt, which is something far removed from
heroic freedom fighters fighting as soldiers (this they also call themselves )
against soldiers in order to free their country. Like cowards in the night
they attempted to kill innocent people, White and non-White, and then like
cowards they fled from the scene when the return fire became too hot, while
they could see their victims in the light of the fires as they themselves took
cover behind bushes in the dark.”

The accused who took part in this attack were, according to the judge, aware of the

fact that there was not a single soldier or policemnn present at Oshikango before

the assault was made.
(c) An assault made on the life of an Ovambo (African) headman in which one
of his bodyguards was killed and two others wounded. Concluding his review of

events in this incident, the judge stated:

"One piece of evidence is significant as showing what these conspirators
were capable cf, and that is that long after Uboni had been shot and }ay
groaning on the ground one of the intruders stood over him and shot him dead

with a pistol."

/...
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(d) An armed assault on a civilian farm homestead in order to rob rifles.
The plen was to shoot the owner and his family should they resist. The conspi:
carefully watched the homestead and when night came, they approached the house.
When the owner's dogs started to make alarm, he opened the back door and was

immediately shot at and wounded, fortunately not fatally. The judge stated in

this respect:

"This conduct of the terrorists is just as abhorrent as that of their
comrades already dealt with. This was not only a cowardly, nocturnal
expedition to commit robbery, but alsc an attempt at murder upon an
unsuspecting civilian after the telephone wire had been cut. Only he and
his wife were at home.”

(e) Violent resistance to arrest by varlous accused and accomplices in wh
even machine~-gun fire was directed at the police. On one occasion two policeme
(one of whom was an African) were seriously wounded.

An important part of the judgement concerned the degree of participation a
guilt of each accused in the over-all design of the conspiracy as well as in th
gpecific acts committed by one or more of the accused. The defence argued that
accused could not be treated alike in respect of all the specific acts charged
having been committed by one or more of the accused or conspirators. In this
connexion the defence relied on a case decided by the South African Appeal Cour
in 1917 (McKenzie vs. Van der Merwe). In this case (according to the judgement
the Appeal Court decided that in the case of a conspiracy of a general nature tl
personal conbribution of each accused must be related to him and that an accuses
could not be guilty of the actions of his co-conspirators merely because his
membership of the conspiracy had been proved. Such an accused was however guilt
of a crime committed by an accomplice if he had prior knowledge of the planned
action and if he had not only approved of it, but also had taken part in it by !
actual conduct or through the agency of his accomplice.

The judge explained that such participation by an accused in a premeditated
subordinate action of one or more of the comspirators within the framework of &
general purpose can be proved by direct evidence, by statements of, or orders gi
by an accused or by a deduction that he bad associated himself with the action

concerned. The judge continued:
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"The argument on behalf of the accused was that the State had not succeeded
in proving what the general intention of the comspirators was, or, as it vas
put in McKenzie's case, what the 'grand design! was. There w;s aiso no preof
it wag argued further, that every accused had approved beforehand and associa%ed
himself with the conduct of every other accused or accomplice with regard to
every alleged violent occurrence. Accordingly, so it is argued, the court
will find the accused guilty on the wmain charge but in the case of every
accused the court must confine itself to & finding of the part played by that
accused in each of the alleged acts of terrorism,

"The reason for the admission that all the accused, except the three who
pleaded guilty to the alternative charge, are guilty on the main charge, is
that it is conceded that every one of them was guilty of one or other of the
alleged acts.

" [Counsel/ for the State argued, however, that once the State has proved
the general purpose of a conspiracy and it is further proved that an accused
has associated himself therewith, then he is responsible for every crime
committed by every one of his accomplices, even though the purpose is not
defined in detail, provided the conduct of the accomplice within the general
purpose of the conspiracy was reascnably foreseeable.

. "For this proposition he relied upon the judgements in the cases of
R. vs. Duma 1945 A.D. 410 at page 415 and R. vs. Sepale and Others 1960 (1)
- 8.A, 721 A.D. and upon a great deal of other authority.

"His argument was that each of the conspirators knew that the purpose was
8 violent uprising, that it was to be accomplished by the waging of guerilla-
warfare, that such warfare involved a reign of terror embracing murder, arson
and violence upon isolated persons and places, and that in their publications
they had boasted of what they had already achieved. According to /Counsel for
the Statg7 it is at this stage clear that all the comspirators knew what the
purpose was and how it was to be accomplished, and that that which had
happened clearly fits in with their purpose. They therefore knew or must have
known that what was to happen was within the framework of that purpose. In
support of his proposition that the evidence does not clearly outline the
general purpose, Zabunsel For the accuse@7 points out that the various
accomplices gave different versions as to what they were to do when they
returned to South West Africa after their training, TFor the purpose of this
argument he compiled a chronological table showing the dates of arrival of
certain groups of terrorists and their supposed objectives, as alleged by the
State witnesses who had accompanied them. It is true that these versions
differ. They differ, for example, as to whether and when there would be
fighting, and whether the conspirators were to report to the leaders in
South West Africa and hand over their weapons, or not.”

The judge found, however, that he could not agree with the contention advanced
by the defence because the purpose of the conspiracy was outlined in various

documents and publications and crystallized with the passage of time in addition to

/...
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reports in some publications referring to incidents of violence which had actually
occurred. Furthermore, there was evidence that trainees were told in camps in
South West Africa how action would be taken once the campaign of violence had
commenced and that Oshikango was mentioned specifically as one of the first
objectives. :

The judge then concluded that every person proved to have been a' member of the
conspiracy, was guilty of all the proved acts included in the main charge. In
addition, for the purpose of sentence the judge determined the part played by each
individual%y. .

The judge concluded his analysis of the actions of each accused with a finding
as to the accused's guilt or otherwise in committing the charges brought against
him. Thirty of the accused were found guilty on the main charges. In the case of.
three of the accused who had earlier pleaded guilty on an altermative charge of
having contravened the provisions of the Suppression of Communism Act, the judge
at the request of the defence Counsel, made no finding as to the degree of their
guilt reserving prbnouhcement on this aspect for a later date. One of the accused
was Tound not gullty and released. 1In the latter case the judge found:

"The evidence against him is that he was seen in a group which was on its
way to a training camp but there is no evidence that he underwent training

of any kind, He signed the D,M.T. Z/ form but according to the evidence of

Za witnes§7'they were on their way to a meeting, and there is also evidence

that some of the people who were taken to camps under false pretences deserted

after realizing the full implications of what was afoot. Notwithstanding the
fact that he gave no evidence and that no-special argument was addressed to

us on his behalf, we are doubbtful whether he really took part in the conspiracy.

There is accordingly, in his case, doubt as to whether he participated in this

conspiracy and he is found not guilty and discharged."

In the case of another of the accused who took ill, the judge decided not to
deliver his finding until such time as he had recovered sufficiently in order to
appear in court. -

As regards the remaining two of the original thirty-seven accused, one of them
was already acdquitted when the State closed its case on the merits in November 1967.

Although the person concerned was implicated by the eVidence of a witness, he was

Z/ D.M.T. or Domomufitu indicating bush dwellers. Name given to themselves by those
terrorists who have received their training in the camp in Ovamboland.

/...
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discharged as the Court was not satisfied that the State had adduced sufficient
evidence to prove that he actually took part in the commission of an offence under
the Act. The veracity of the witness implicating him was not questioned, bub under
cross-examination it became apparent that the accused, although he served on a
committee which had managed or controlled the affairs of a group which was engaged
in the commission of an offence, personally disagreed with the policy of the group
in this respect, bub could not prevent the commission of the offence.

The obther accused died on 12 October 1967. As regards the latter, wild
gllegations have been made that he was tortured to death and the general Impression
was created that the accused in the trial were not provided with medical treatment.
This is not true. The facts are fully stated in annex B.

The thirteen accomplices who testified during the trial were indemnified
against prosecution on 26 Jonuary 1968.

After having convicted thirty of the accused of the main charges brought agalnst .
them as well as three of the accused of charges under the Suppression of Communism
Act (to which they pleaded guilty) the judge stated:

"In my view it has been proved that the Accused because of the level of
their clvilization became the easy misguided dupes of communist indoctrination.,

Had 1t not been for the active financial and practical assistance which the

Accused receilved from the Govermments of Moscow and Peking and other countries,

they would never have found themselves in their present predicament. T also

think that had it not been for loudmouthed moral support and incitement by
representatives of foreign countries and persons who published SWAPO
newsletters, who have absolutely no respect for the truth, the Accused would
never have embarked upon their futile and ill-conceilved exploits. It also
wedghs with me that all the crimes whereof the Accused have been convicted on
the main count were committed before the Act was passed by Parliament and that

this is the fTirst trial in which persons who are charged with the contravention
of the Act appear before a Court because of the retrospective effect thereof.

"For these reasons I have decided not to impose the death penalty in the
case of any one of the Accused. I will, however, take into account the common
law offences which the Accused have been proved to have committed in the
assessment of the appropriate sentence....'s
At the request of the defence the Court granted an adjournment to

1 February 1968, for the purpose of leading evidence in mitigation before sentence
wes passed, The defence also asked the Court's assistance to obtain permission

from the relevent South African authorities for an entry visa for an American cltizen

/o
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whom the defence desired to consult as a p0331ble witness The judge immediately
granted the request.  However, this witness was hot called by the defence, On

9 February 1968, nineteen of the accusedé/ were sentenced to life imprisonment,
Nine others were jailed for twenty years each end two were sentenced to five years!
imprisonment, The three accused who were found guilty in terms of the Suppression
‘of Communism Act were sentenced to five years imprisomment of which four years and
eleven months were suspended for three years.

When sentence was passed on 9 February 1968, the judge stated:

"I also agree with /ounsel for the accused/ that the retrospective
nature of that legislation is relevant to the question of sentence., Because
of the retrospectivity I have already decided not to impose the death sentence,
Zfbunsel for the accuseg7 also asked me, however, to extend this principle to
the cases of such of the accused as have not committed common law crimes but
are only guilty of having submitted to training as terrorists, but in my view
all the accused except Nos. 21, 22 and 23 2/ were guilty of common law crimes,
guite apart from any earlier legislation which also made such conduct
criminal.”

The judge stated that the actions of terrorists were not those of "freedom

fighters" but of cowards, assassins and common criminals. He said:

"The attack upon [ﬁhe owner of the farm7 was nothing but an armed robbery
and an attempt at murder, for which the death sentence could have been imposed
_ had certain of the accused been found gulilty upon such a charge.

"The planning of the attack upon /the Ovambo headman7 and the consequent
death of his bodyguard during its executlon, is murder, and the death sentence
could also have been imposed upon the persons responsible had they been
convicted upon a charge of murder.

"The resistance at the Umgulumbashe camp was not only resistance to
arrest but a clear attempt to murder members of the Police force with
communist machine-guns.... The State could have charged certain of the
accused accordingly, and upon conviction the duty of the Judge would have
required him to impose a very severe sentence.

Who were found guilty of the more serious acts of violence.

R

These three accused pleaded guilty to charges under the Suppression of
Communism Act.
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"The attack upon Oshikango was a cowardly one. The culprits, had
they so been charged, would have been guilty of arson and an attempt
at murder upon a defenceless woman and small children, which would
also have deserved a very severe sentence.

"Moreover, I also take into consideration that all the accused knew
that acts of violence were to be proceeded with."
In giving the above brief survey of some of the main features of the trial,
I wish to emphasize that the judgement may still be the subject of an appeal to the
Appellate Division of the Supreme Court, and it will then be for that Court to

decide on ite correctness or otherwise.

The Terrorism Act, 1967 (Act No. 8% of 1967)

The meagsures contained in the Terrorism Act are of a far-reaching nature.
That is necegsardily so because they are aimed at comtating terrorism - at persons
vho employ ruthless methods of violence to force innocent members of the public
into submission, and who recklessly attempt to sow murder, arson and terror.

The South African authorities wish to live in peace with all men, including those
who do not think as they do, but they cannot surrender thelr responsibilities

for maintaining order and for protecting the civil population from this guerrilla
type of attacks and intimidation. Terrorism is the equivalent, on land, of piracy

eas. Nevertheless the South African authorities allow these terrorists

on the hipgh ¢
the procees of law which 1l not afforded to texrorists in some other parts of the
world where quite different methods are used. The terrorists have been rendered
hermless, those believed to have been gullty of terrorism being tried in a eourt of
lew in accordance with the norms of a civilized community.

Those captured are not the only ones. They formed the vanguard and the South
African Govermment has had to preparc to cope with a continuation of this evil in
all its ramifications. It could not allow a situation to arise where its legal
machinery might prove inadequate to cope with a form of subversive warfare.

The Terrorism Act must be viewed against the whole background of the onslaughts
which have been made apgainst law and order not only in South Africa but also
elsevhere in the world in recent times. The ruthless nature of the acts of these

so-called freedom fiphters is well known. They include the most barbarous murders

/o
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of innocent members of the civilian population. Numerous attacks have been made
on witnesses, many of whom have been killed. The question therefore arises: How
does a Government deal with persons having only one aim - anarchy? The choice is
limited to either acquiescence in the murder of innocent civilians or appropriate
measures to prevent a loss in human lives.

In any cduntry, where intimidation and other terrorist methods are used to
bring about such a reign of fear, so that people dare not help the authorities
maintain law and order and proper government, lest they be singled out for
retaliation, the government of that country, any country, is forced to consider
whether it should not supplement the traditional legal rules and procedures to
meet these extraordinary circumstances. A Govermment does not then depart from
the rule of law; it strengthens the rule of law. The alternative is anarchy
and chaos.

The question has been asked whether measures already in existence could not
have met the situation adequately. To a limited extent, existing measures would
have sufficed, but not fully.

Terrorists differ from common criminalg, in that whatever common law oy
statutory crimes they commit there is included a further element of conspiracy to
bring about the disruption of law and order. Not‘only does this make their crimes
far more serious and prevent their heinousness being correctly assessed at their
face value, but it means that a terrorist geng may go a 1ong way towards disrupting
society before some overt criminal act, perhaps murder, allows of its members
being charged with a normal common law or statutory offence.‘ Obviously, such a
gang should not be allowed to roam the countryside at will until it has committed
the sabotage or murder it has planned, just for want of the necessary legal powers
to restrain such things.

The Terrorism Act does not deal with an ideology but with acts committed
inside and beyond the borders of South Africa and South West Africa. Terrorists
conspire beyond the country's borders where the South African authorities have
no access. Tralning outside the country takes place on a joint basis for all
members of the various terrorist groups. They return sometimes in small groups,
sometimes individually. Their actions are designed ultimately to undermine law

and order throughout the whole area of the Republic of South Africa and the
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Territory of South West Africa. Indeed, as has lately become clear, their actions
are aimed at virtually all the countries of southerrn Africa.

There is therefore nothing sinister or abnormal in providing for the trial
of a terrorist in any South African court, irrespective of the place where he was
apprehended. All courts in South Africa apply the same system and procedure in
criminaL céses, and Jjudges are appointed to the various divisions of the Supreme
Court from all over the country. Serious criminal cases committed in the Caprivi
Strip, one of the northern parts of South West Africa, have for a long time been
tried in Pretoria and at no stage was it suggested that that amounted to a
miscarriage of justice. Indeed in all the years in which the League of Nations
exercised supervision of South Africa's administration no complaint was registered
against this procedure.

The rule of law may mean different things to different people; but there is
general agreement that it requires that a person on trial be accused in open
court; be given an opportunity of denying the charge and of defending himself
and that he be given the choice of a counsel. Those rights are at all times
assured by the South African Courts, as also in the case of persons charged under
the Terrorism Act. In his judgement on 26 January 1968, the presiding judge
indicated that he had granted adjournments on numerous occasions when requested
by the defence because he had wished to do everything in his power to ensure
that the accused had every opportunity to present their case fully.

In a sense, the Act re-defines existing offences and 1llegal activities.
Section 2 of the Act, for example, creates the offence of participation in
terrorist activities as one which includes, in general, any deed which is
committed for the purpose of endangering the maintenance of law and order,
including training, and the possesgsion of explosives, ammunition and Ffire-arms
which could have been used for participation in terroriét activities., Certainly
this prbvision is wide - necessarily so because it has to cover all the
activities in which terrorists partake. It is precisely the seemingly innocent
or unobtrugive deed which can often result in disastrous conseguences.

Experience in all parts of the world where terrorists have operated has proved

that they and their co-conspirators cannot be checked by ordinary measures.
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Again it must be emphasized that the Terrorism Act is what its title signifies -
nothing more, nothing less. Not even South Africa'’s critics can sincerely believe
that the South African Covernment could decide for no rhyme or reason to enact
legislation to punish so severely a person who, for instance, in an igolated
instance had stolen a piece of copper wire and damaged a telephone line in the
process. Surely, the matter assumes a completely different complexion 1f
such damage was caused in the execution of a co-ordinated plan to murder members
of the population. If a certain act contributes as much to the killing of a person
as the actual deed of killing, on what basis can it be said that that act is
less-offensive than the killing itself? It ig therefore unrealistic to view
any single clause of the Act in isolation, divorced from the evil which it is
intended to combat. If the Act is read as a whole, it will be evident that a
culprit can only be punished if his action, which may at first appear to be
less offensive, was committed with the intention of contributing to the
fulfilment of a much more serious and evil aim.

How are terrorists combated elsevhere in the world? Are they arrested
by the police in the same way as an ordinary murder suspect is arrested?
Under what law does the combating of terrorists take place in those parts
of the world where terrorism currently occurs? Are they brought to trial in
the same way ag ordinary criminals stand trial? Are they detained only alter
a court order has been granted to that effect? Could the heavy loss of
human life in certain areas of the world not have been avoided if proper legal
action had been taken in time to stamp out the evil?

The wain charge against the accused in the trial instituted in 1967
under the Terrorism Act, comprised activities such as conspiracies to murder,
amed robbery, arson, possession of firearms, firing on the police and
violently resisting arrest - all with the object of endangering law and order.
Tt is significant that those who criticize the recent trial make no reference
to the serious nature of the charges concerned nor to the evidence submitted
to the Court. Instead, they quote certain apparently widely formulated
provisions of the Act in vacuo and out of context, creating the impression that

the accused in the terrorist trial had been charged with petty offences for



~17-

which the punishment 1s the death sentence. In particular, the expression
"to embarrass the administration of the affairs of the State" is frequently
presented as one of the "erimes" created by the Terrorism Act. It is not,
however, explained that sub-gection 2(2) of the Terrorism Act, in which this
expresgion appears, creabes certain presumptions, not offences as such.
Certain acts or consceguences are tabulated in this sub-section which
terrorists normally envisage in order to achieve their objectives. Naturally
it would not be possible to define all the acts and consequences which they
may be aiming at. Only the terrorist himself knows what goes on in his mind,
and only he will be able to say vhether he intended a certain comsequence when
éonﬁemplating the achievement of his ultimate aim.

Section 2(2) of the Terrorism Act creates a presumption in regard to the
accused's intention because the crime of terrorism contains an element of
intentlion which does not necessarily appear from the perpetrator's acts as
clearly as, say, the intention to murder appears from the act of a villein who
plunges a kndfe Into his victim's heart. In a murder trial it is generally
posgible to deduce the accused's intentions from the peculiar circumstances
surrounding the phygical deed., But wvhere an accused is charged with
participation in terrorist activities, it will not be sufificient to show
that he has killed a person armd that the intention to murder was present -
something more is necded, nmely, proof that he has conmitted the murder
with the intention of endenpgering the maluntenance of law and order. In this
respect the onus pacses to the accuscd once the other elements of the offence
have been proved by the State - and who is better qualified to discharge this
onus than the aceused hinsel£?

The presumpbion created by section 2(2) in regard to the accused's

intentions does not, however, place the entire onus of proof upon the accused

and does not in any way come into effect before the prosecution has first
proved two things: Cirstly, that the accused was in fact responsible for a

specific decd with which he i being charged; and, secondly, that the deed
vhich has been proved apainst him had the effect, or apparvently has had one

or more of the effeots mentioned in the sub-secbion. TFor instance, according
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to section 2(1) (a) a person will be guilty of the offence of participation
in terrorist activities if he commits an act with intent to endanger the
maintenance of law and order. Now, the prosecution will have to prove the
overt act and it will have to prove the intention on the part of the accused,
but because, as has been stated, it is often impossible to do so, the
adjudication of the case is assisted by the presumption created in section 2(2)
in terms of which the prosecution has to prove that the act, the commlssion
of which it has already established, had or wag likely to have one of a
number of results, and the accused is then presuned Lo have committed the

act with the intention of endangeiing the maintenance of law and oxder,
unless he himseli proves otherwise. One of the specific results which the
prosecution may prove is that the act caused embarrassment in tle adminlistration
of the affairs of the State. But; in fact, once the prosecution has proved
the overt act, say the destruction of a radio mast, and the result, namely,
that the administration of the aflfairs of the State was embarrassed thereby,
then the onus to prove that he did‘not destroy the mast with the intention of
endangering the maintenance of law and order passes to the accused. The
accused may, e.g., admit that he did destroy the mast and that his act did
embarrags the administration of the affairs of the State, but he is free to
testify himself or to lead the evidence of others to establish that his true
intention was to steal the material of which the mast was constructed. Proof
of such an intention would mean an acquittal on a charge of participating

in terrorist activities.

The presumption created-by the Terrorism Act, therefore, does not place an
indefensible burden upon the accused, certainly not in the light of the grave
consequences of the phenomenon of terrorism. In this regard, reference can
be made to the one accused who was acquitted vhen the State closed its case
on the merits in November, 1967, as well as to the accused who was released
on 26 January 1968. (See in this connexion the section. above on the salient

features of the trial where the cases of these two accused are dealt with.)
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Not only is it therefore misleading and untrue to say that "to embarrass
the administration of the affairs of the State" is one of the erimes created by
the Act, but in addition, the uncontroverted evidence led by the prosecution in
the terrorist trial shows that the accused were charged with anything but petty
offences. The following are a few examples taken from the record of the
proceedings:ig/

On 18 September 1967, the first State witness testified that he was given
military training inter alia in the use of explosives in Cairo by Arab officers,
with an‘Ovambo translating.

After three months he was returned to Kongwa (Tanzania), where he received
further training for a year in the use of carbines and a sub-machine-gun similar
to the one exhibited in court.

The witness said that he had been taught "how to kill people in war" and how
to lay mines which could destroy a whole building.

On 25 September 1967, a witness described his experiences after he had left
South West Africa and had arrived at Dar es Salaam.

At Dar es Salaam, he saild, he and some other men from South West Africa
attended what he was told was "an American school" for a month, where they had
been taught to read English.

From the "American school", the witness said, he had been sent to the
military camp, Kongwa, just outside Dar es- Salaam. There he had been told that
he and a few others were to be gent to Moscow to be trained as wireless operators.

The witness and nine others had gone to Moscow by air, and had been met on the
airfield by an English-speaking Russian. The Russians told them that they had
no instructions o train them as wireless operators, but that they would give them
a general military training.

They subsequently received training in the use of firearms and explosives.
They were taughlt to mix explosives and shown how to use them to blow up bridges,

roads, rallway lines and other targets.

10/ See also the conclusions of the judge ag given in the section above on the
salient features of the trial.
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They were algso shown, he said, how explosives could demolish a concret slab
and how they could be used to uproot trees so that they would fall across a road.

The Russians took them to cinemas and‘places of interest, and provided them
with clothing and uniforms, and paid them in roubles. After four months! training
they had spent six weeks seeing the sights in Rugsia.

They then returned to Dar eg Salaam by air and there met former friends,
including a group who had received military training in Egypt.

Another witness, testifying on the same day, denied that trainees had been
t0ld that only police who resisted their attacks were to be shot. He had received
no instructions about taking prisoners. He also denied that only Whites who
resisted their attacks were to be shot. He said: '"No. They were all to be shot".

On 26 September 1967, a witness testified that one of the accused had told
him that he wanted dynamite to blow up a bank, or a post office,'or a mistrate's
office. On the same day another witness told the Court that in 1966 he was
approached by an alleged co-conspirator and asked to go to "school". Subsequently
he found himself at a military training camp in the Ovamboland bush where he and
others were taught by one of the accused to march. He had been one of a party
which had planned to burn the village of Oshakati in Ovamboland and kill the
inhabitants. On another occasion he wasg in a conspiracy, organized by one of the
accused, to murder three Ovambo headmen. Later the accused concerned told a group
consisting of himself, some of the accused and some alleged co-congpirators, to
come with him to "burn Oshikango", a settlement in the central northern part of
Ovamboland. Another accused had asked for pliers to cut the telephone wires on
the main road.

On 3 Ocﬁober 1967, evidence was given by the wife of an official stationed
at the settlement of Oshikango in the northern part of Ovamboland. She testified
that she awoke on the morning of 27 September 1967 to find the west wing of the
house, in which her two sons slept, was on fire. She woke her husband and while
she was rushing through the burning house to the beds of her children, aged five
and two, she heard a shot from outside, and a bullet whistled past her. She
rescued her children and returned to the east wing of the house. There was a lot

of gunfire from outside. ,
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The witness' husband testified on the same day that he had been awakend by
his wife at about 1.30 a.m. on 27 September 1967. She told him that the west
wing of the house was on fire and ran to her children. While he got up, he
heard a volley of shots from outside. He took a rifle and followed his wife.

On entering the ﬁining room he saw four men on the verandah of the house. ﬂe

fired a shot at them and they ran away. When his wife returned from the burning
west Wing witl. thelr children he told them to stay below the level of the window
sills of the house, whereupon he went from room to room looking out of the windows.
From various windows he had seen shadowy figures outside the house. He fired

shots at them. At a certain stage pieces of burning ceiling were faling around

him and the lounge carpet was on fire. He decided that he and hig family would have
to flee. He rushed out of the front door, firing as he ran, followed by his wife
and children. They took shelter behind the screen doors on the porch of the post
office. From there he could see that some other bulldings were also on fire.

On 23 October 1967, an expert witnesg testified that judging by documents and
notebooks found in the possession of some of the accused they had received highly
effective training designed to make them guerrilla fighters. From a study of
the documents, this witness stated that it was apparent that the men concerned
had received the same type of training, possibly from the same instructors. The
»training which had been planned to the finest detail, was designed to make
complete guerrilla fighters of them. The notebooks covered every aspect of
guerrilla warfare. Lengthy and detailed descriptions were given of various
explosives, their manufacture and use.  The witness said that he had tested the
formulae given for explosives and that they had all proved effective,.

He also testified that propaganda, designeéd to win over the local population,
inter alia alleged that in "olden times" people had lived in a "stateless and

"communal'.

classless society", which was why this type of society had been called
People in this society had been free to come and go as they pleased, and there
had been no private ownership of anything, not even of food. All possessions

were shared with everyone who was in need.
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The aforementioned examples of evidence are typical of the main bedy of
testimony given to the court. Newspapers regularly reported the proceedings,
including the evildence led.

The Terrorism Act alsoc mekes provision for the prosecution of any person who
harbours, conceals or directly or indirectly renders any assistance to terrorists,
but in this case also the measure applies only to those persons who have reason ‘to
believe that the person in question is a terrorist.

The detention provision in the Act has also been critlcized, no doubt because
critics do not keep in mind the circumstances under which acts of terrorism are
commitbed. The police cammot go to a judge to request the continued detention of a
terrorist if they do not have sufficient information at their disposal to make out
a formal priﬁa facie case for his detention. Furthermore, in the nature of things,
facts may be known which might not be in the public interest to disclose. If a
terrorist can hold a machine-gun to the head of an innocent man, why must there be
objections to his detention in order to enable the authorities to complete their
investigations or to take measures to safeguard the public? It is only after
intensive checking of the details which may have to be obtained from various
witnesses or which may have come into the State's possession in some other way,
that it may be possible to get a picture of what is really happening or how a
particular suspect fits into the framework of a given comspiracy. The State cannot
wait until 1t firet has a wealth of information at its dlsposal before clamping
down on terrorists ~ that would amount to gbdicating its duty to maintain the safety
of the public.

Once the full implications of terrorism were realized and experience was gained
as to terrorist methods, 1t was obvious that the normal judicial processes would not
meet the demands of public safety. The need for machinery to detain a man found in
a terrorist camp, even 1f there is as yet no evidence at hand that he has committed
an offence, is obvious. Moreover, the detention of a witness, for instance for his
own safety or to ensure that he will be available at a trial, is not without
precedent in modern legal systems. In addition, preventive detention provisions

(not only where offences against the security of the State are concerned) are found
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in many modern legal systoms. Securlty leglslation of a similar and even more
gevere kind Ils encountered not only in many States in Africa but also in other
countries throughout the world, This fact 1s mentioned not as an indictment agalnst
the Govermments o1’ those countries, but in order to show that many other countries
have found simllu* measures necessary, that they have, where necessary, adopted
these measures 'nad that such weasures are accepted throughout the world as necessary
in certain ctreumstances. They are not, therefore, in conflict with any universally
accepted stiodard. Examples of such wmeasures from outside Africa are given in
annex C. In Africa iltoelf many Governments other than the South African Government
have also found 1t necessary to use simllar legislation in an effort to protect
thelr peoples and to maintain lawv and order. There can hardly be any Govermment on
the African continent whlch has not felt itself compelled to employ such measures,
elther on a ceml-permanent basis or occasionally over the last ten years. For
instance, Kenya, faced with raids from Somallan territory, had to resort to
regulations providing for the detention of "shifta" and suspected "shifta'.
Regarding the retrosctive clause in the Act, it may be pointed out that in
South Afyica lavw comes Iinto being in the same way as in every other civilized
country. No responslible Govermment Introduces leglslation which is not based on the
broad consensus of the people or peoples under its jurlsdiction, or which they would
reject as oppressive and maliciously motivated. That 1s why the law 1s obeyed by
the overwhelming majorlity of a natlon. A Government would normally not resort to
retroactive legislatlion. Normally there would be 1o need to legilslate after the
event. The Terrorlsm Act as a whole did not create un-xpectedly a completely new
crime, the commission of which 1s made punishable with vretroactive effect. That 1s
not the cage at aull, Tts provisions indlcate, and the factual charges agalnst the
accused in the trial confirm, that the accused could have been charged under other
legislation and common law measures in existence béfore the Terrorism Act was

rassed. The fact 1s that terrorlists have committed crimes which exlsted before the
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Terrorism Act was promulgated with an intention which was never before present; they
themselves thereby created the new crime, the Terrorism Act merely defining it.

The terrorists left the country from approximately 1962 onwards to receive
their training. Only recently have some of them been returning. Thelr involvement -
has been uninterrupted, If terrorists began an offensive in 1962 which only came
into full effect in 1967, why should the counter-offensive not also be valid from
the first date? Should a terrorist who is still active at present be able to lay
just claim to the fact that if, when he began with his activities in 1962, he had
known that the State would be walting for him upon his return in 1967 with the
Terrorism Act, he would not have taken the steps which he did in fact take? The
Act was made retroachtive because of those who intentionally planned and took all
the required steps to execute subversive terrorist activities. Can anyone really
claim that the terrorists, when they left to be equipped for the task they had set
themselves, did not know that they were acting illegaliy?

Nevertheless, as is indicated above in the section on the salient features of
the trial, the presiding judge in his judgement delivered on 26 January 1968 stated:
"It also weighs with me that all the crimes whereof the accused have been

convicted on the main count were committed before the Act was passed by

Parliament...'".

The judge then continued to state that this was one of the reasons why he had
decided not to impose the death penalty in the case of any one of the accused. He
would, hovever, "take into account the common law offences which the accused have
been proved of having committed”" in the assessment of the appropriate sentence.

As fegards international practice in the field of leglslation with retroacﬁive

effect, Prof. Peter Papadatos wrote in 196L:

... despite its high moral valve this principle /non-retroactivity/ by no
means enjoys universal recognition at the present time. It is not even
recognilzed in certain countries which enjoy the most highly developed legal
systems and wethods of government, which are based on the fundamental norm
of the rule of law as, for example, in England.” 11/

/

11/ Papadatos, P., The Fichmann Trial (Stevens and Sons Ltd., London), 196k,
pp. 63-6k,

I
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He added that -

"vuos the English Parliament as a rule refrains from making laws with

retroactive effect in the criminal field and if it does so in exceptional

cases, it is only when the needs of public safety require such a measure...".L2

The South African Government respects the rights of all the peoples of South
West Africa, and so long as their interests, as expressed by the overwhelming
majority, demand that South Africa shall not abdicate its regponsibilities, the
South Affican Government will not aﬁdicate. The persons arresgted in Ovamboland
and elsewhere were arrested Qith the full support and assistance of the Ovambo and
the QOkavango peoples themsélveé who demanded that firm action be taken by the
South African authorities to prevent any further infiltration of terrorists into
their territories. | _

The circumstances which have called forth the passing of the Terrorism Act will
probably continue to exercise their influence for some time to come, at least until
the current political and social turmoll in Africa has abated and wade way for
greater stability. Until such time it will be necessary to combat the evil of
subversion by appropriate measures.

To conclude, the South African Govermment is as much concerned as any other
civilized State about fundamental human values, freedoms, dignities and justice for
all, Despite all efforts by forelgn instigators to counter them, South Africa's
policies enjoy the support of the overwhelming majority of the Territory's peoples
and are achieving increasing success bringing satisfaction and security to them.

Her policy of self-determination provides thr. opportunity for political
sell~ realization for each population group to the fullest extent. BSouth Africa's
efforts have already resulted in a standard of well-~teing comparing very favourably
with the rest of Africa.

The South African Government subscribes to the rule of léw, but it is not
prepared to expose the peoples committed to its care to terrorist aggression
because of a dogmatic insistence on the immutability of certain selective legal
rules and procedures. In most countries of the world leglslation existe which
empowers the State to take exceptional measures to combat subversion and
exceptional acts of violence. There is no reason why South Africa should be an

exception.

12/ 1Ibid., see foot-note 60.
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ANNEX A

Progress made in South West Africa

South Africa's efforts to promote the well-being of the inhabitants and to
lead them towards self—determination are enjoying increasing support from the
overwhelming majority of the peoples of South West Africa. To evaluate‘the progress
made in all spheres of life since the Mandate was granted in 1921 requires an
cbjective study of the facts and circumstances as they existed at that time -
facts and clrcumstances which still exist today, It has generally been
acknowledged by scholars in scientific disciplines such as history, geogfaphy
and ethnology that South Wesf Africa ig a land of great diversity as regards its
peoples, thelr ethnic origin, culture, language, level of development and modes
of life. The eight major non-White groups recognize these differences among
themselves. They consider themselves as separate peoples who wish to retain
their identitites. Moreover, at the inception of the Mandate in 1921, their
histofy of internecine war was still a recent memory.

Natural conditions largely shaped their culture and history. Thus, the
Ovambo, Okavango and East Caprivi Peoples who still occupy the relatively well-
watered and wooded north-eastern parts of the Territory, becameksett%ed
agriculturists and pastoralists, showing no interest in the southern and central
regions where conditions were unsulted to their traditional way of life. Hence
they had little contact with the nomadic peoples of those parts, the hunting
Bushmen and the pastoralist Nama, Dama and Herero who fought one another
incessantly for supremacy. |

At the inception of the Mandate the traditional systems of self-rule,
economy and social organization of the northern peoples were intact; not so in
the central and southern parts where a century of warfare had largely shattered
the traditional systems and had drastically depleted the population, leaving
-many'afeas empty. The White population, then about EO;OOO strong, had begun to
develop a modern economy; but the revenue of the Territory had never been
adequate to cover the costs of administration. The indigenous peoples could not
remedy the situation. They did not possess the necessary skills for modern

economic or administrative activities. Large numbers of them were dependent on

.
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wage-earning employment in the White economy. No international or other
extraneous funds were available for balancing the budget, for extending
responsibilities to the northern areas, or for raising the standards of living,
health and civilization of the indlgenous inhabitants. For all these purposes
additional sources of revenue had to be created within the Territory.

These were the basic clrcumstances which originated and shaped the early
development of the broad lines of South Africa'’s policies for South West Africa.
Tt will be obvious that the need for differentiation between the various population
groups arose naturally from the circumstances and conditions encountered in
South West Africa - i.e. mainly from the general economic requirements of the
Territory, coupled with the enormous differences between the various population
groups and their diverse needs and desires.

The States represented at the Paris Peace Conference in 1919 fully realized
that such differentiation would be desirable and'neceséary in the Maqdafed
Territory. There was no alternative. General Smuts made that quite clear; and
the Mandate contained specific authorization for it din Article 2 by stating that
the Mandetory "may apply ... to the territory" the laws of South Africa, many
of which were known to be based on the differential treatment of groups.
Furthermore, differential treatment was considered the best method of meeting the
needs, the desires and the aspirations of the peoples concerned.

South Africa, which had had long experience of dissimilarities, not only
between groups of different colour but also between groups of the same colour,
and had as a result pursued a policy of differential treatment in ‘the then Union
of South Africa, applied a similar policy to South West Africa. ©She did so for
two main reasons. In the first place, she could see no alternative; in the
second, she had learned from experience that such a policy ensured the greatest
good for the greatest number in all the groupé, and was therefore the best way -
indeed, the only way - of adequately fulfilling her sacred trust for all the
peoples of the Mandaﬁed Territory. Basically the application of the policy in
South West Africa arose naturally from the conditions as they exlsted in that
Territory.

‘As the Government is a mechanism for ordering humen affairs, it follows

that where groups differ fundameutally in thelr way of life, the governmental
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forms appropriate to them, and which they naturally adopt, must differ too.
Attempts to impose uniformity in administration in Africe have often proved
singularliy unsuccessful. |

In South West Africa, the various groups had within thelr respective domaiuns
adopted different forms of self-government appropriate to their situation.  On
the one hand, there was the White group, used to Western democratic procedures
and the testing of public opinion by means of the ballot box, organized
politically to carry on a complex modern economy involving all the laws which go
with a soclety of that pattern. At the other end of the scale were primitive
peoples, such as the Bushmen, whose organization was based on the maintenance of
an efficient and mobile band of hunters. Between these two extremes were others
differing greatly from one another in the type of governmental organization
each required and had evolved for itself.

Progress in the early days of the Mandate waé much slower than it is today.
To begin with, life was then more leisurely. There was not the same sense of
urgency. |

Furthermore, adverse climatic conditions and lack of natural resources did
not allow of rapid advance in the economic fleld, while progress was still Ffurther
retarded by abnormal set-backs, such as economic stringency in the early 1930's,
severe droughts and the Second World War with its accompanying drain on
manpower and materials,

Nevertheless, steady progress was made. In general, the main economic
objective was to‘develop a modern economy in the central and southern parts of
the Territory to a point where 1t would provide surplus funds for financing the
accelerated development of the indigenous peoples and their homelands. Sound
economic foundations were laid, making rapid advance possible in the post-war
period. The same is true in the educational and social spheres where the very
rapid progress achieved from 1950 onwards owes so much to preparatory work
between the wars.

After the Second World War, the situation in Africa changed radically and
rapidly. The time factor changed in southern Africa too. Although circumstances
there differed in certain respects from those further north, a similar need

arose to accelerate the tempo of advance and to devise ways and means of
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satisfying the awakening political aspirations of the less developed peoples.

The problem was how to do this in a manner which would do justice to all concerned
and would avoid catastrophic upheavals, particularly in the face of enormous
athnic diversity.

This problem was accentuated by events in other countries where ethnic
diversity existed. These events and situations were of considerable importance
to South Africa precisely because they stimulated outside demands, originating
from various quarters, that developments should proceed as fast as possible in
the direction of welding South West Africa into an integrated whole, to be ruled
on a basis of one-man-one-vote for the entire population. In view of the ethnic
~diversity in the Territory, the South African Government was convinced fhat
any attempt to impose such & course upon the groups at that stage - in contrast
vith what they themselves might later decide in the exercise of rights of self-
determination, was bound to lead to most unhappy consequences .

‘ The prospect would immediate arise of dominatlion of certain grouﬁs by

others. The grbups faced with subordination would include the most highly
developed one, so important to the whole economy, as well as the weakest and least
developed, most in need of protection. For all the minority groups it would mean
the denial of their self-determination, lndeed subjugation, a prospect Likely

to evoke the strongest forces of resistance. Tt was not difficult to foresee

a likely chain-reaction of violance, collapse of the economy and the breaking down
of so much that had been bullt up, the suffrrers being all the inhabitants.

What, then, was the alternaﬁive, bearing in mind the need for accelerated
development toward emancipation and sell-realization? In South Africa's view
(agaih endorsed by the experts) the only feasible course was a broad, flexible
general approach, seeking as far as practicable the separate development of
each group towards self-determination and self-realization - or turning them into
self-respecting and self-governing organic entities. Experience elsewhere had
amply shown that there was no practicable middle course. Every policy which
suggested the giving of limited rights to the various groups inside one political
gtructure, had the prospect of one-man-one-vote asg an unavoidable end-result,
with 1ts easily predictable consequences. This would inevitably evoke rising

tensions between the groups and a struggle for supremacy.
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The South African Governmént,‘therefofe,,resolved upon the broad approach of
separate development as the best means of hastening emancipation. In the political
sphere this entails developing institutions of self-government for each of ﬁhe
peoples concerned. '

In the economic sphere the objective is to create increased opportunities for
each people, protecting them against others, in so far as that may be necessary.
Therefore, accelerated economic development in the homelands of the  indigenous
groups is a first priority, and hand in hand with this must go educétion on sound
lines, attuned to their needs and developing at the correct speed. A detailed
discussion of obJectives and the progfess made in different spheres of life,
including health and social services, will be found in the publication entitled
"South West Africa Survey 1967" which was published by the South African Department
of Foreign Affairs in March 1967, and which is obtainéble from the Government
Printer in Pretoria.

The nature and objectives of South Africa's policies have been much
misunderstood and misrepresented. The very purpose of adaptions in post-war yearg
has been to do away with concepts of control or domination of one groﬁp of people
over another, and situations in which thig occurs, and to provide for peaceful
processes of emancipation, leading to friendly and constructive co-operation between
equals. Critics who make accusations to the contrary have either failed or refused
to take cognizance of the revolutionary developments in the post-war period.

Some critics continue to say that South Africa has "extended to" South West
Africa its policy of "apartheid"ii in viclaticn ard even defiance of its
obligations under the Mandate. The fallacies and misconcepbions underlying this
kind of reasoning will be apparent from what has been set out above. The most
obvious and fundamental of the fallacies is the assumption that "apartheid" or

separate development is an evil thing, and that South Africa knows it; that

}é/ A coined Afrikaans word the English equivalent of which would be {
"separateness".
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it aims at the perpetual domination of the indigenous peoples, for racial reasons,
thus denying them self-determination gnd even deliberately oppressing and
exploiting them - hence the notion of "defying" the sacred trust by applying
the system in South West Africa. It is scarcely necessafy to add to what has
already been said in answer to such propositions. Whatever room there may be
for differences of opinion on the merits of South Africa's policies, the plain
fact about these particular allegations is that they are untrue. '

There is, however, a further and more subtle aspect of the underlying fallacy.
The notion of extension to South West Africa seems to imply that "apartheid" or
"separate development" is scmething of the nature of a doctrine or ideology, such
as Communigm or Hitlerism or the like; and this has indeed often been said by
critics., In truth, the policy is nothing of the kind.

Sowth Weet Africa, which is part of the whole southern Africa complex, has
fully shared in the advantages of close economic co-operation within that
region. Being for the most part an arid and thinly populated area, the peoples
of South West Africa are, perhaps, dependent on their economically stronger
neighbours to a greater exbent than other nations of southern Africa. They have,
indeed, for a long time relied on a mhltitude of South African agencies, official
and private, in order to maintain their standard of living, health, prosperity,
security and well—beiﬁg. In short, there is at the disposal of South West Africa's
economy a highly developed and complex apparatus of scientific, technical,
business, professional, educational and other services and facilitles, the
benefits of which cannot be expressed in terms of money, and as far as the
political advancement of the peoples is concerned, fear of domination has been
removed, so that all the peoples can progress towards self-determination.

Furthermore, the South African authorities have worked unremittingly at the
task of preparing the less-developed pecples of the Territory for self-determination.
As a result of their work and of the economic development which had taken place
since the inception of the Mandate, and of the trust which has been built up
Between the peoples of the Territory and the South African Government, it became
possible for insteance, on 21 March 1967, to offer to assist the Ovambo nation,
which cowmprises over U5 per cent of the total population, to advance towards

self-government. On that occasion the South Africen Minister concerned told a
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representative meeting of the eight Ovambo tribes that the Govermment intended to
continue its assistance on a basis of consultation and co-operation, and envisaged
further development in Ovambolend: more buildings, more efficient hospitalization,
increased school facilities, more and better roads, extended water services,
expansion of business and so forth. He announced a comprehensive plan for
expenditure in Ovamboland, over the next five years, of about $40 million by his
Department alone, on stock breeding, fencing, water affairs, electriclty, towns,
buildings, roads, airports, economic affairs, education and welfare services.

Anncuncing that the way was open to them to advance to self-government in
accordance with thelr wishes, the Minister emphasized that:

"One very important matter which the Republicen Government recommends to you

ig that in your system of self-government you should include elected

representatives in addition to your traditional leaders and in a menner

to be determined by yourselves."

The reaction of the Cvambo nation was one of unanimous and enthusilastic
approval., Furthermore, the Ovambo people once more requested the South African
Government to continue to guide them in all spheres of their development, including
self~government.

In the case of the other national groups the position is broadly similar. An
overwvhelming majority of the peoples of the Territory has indicated support for
political and economic advancement of the nature outlined above. The Governument's
offer to the Ovambo natibn has been generally welcomed by responsible circles
beyond South Africa's borders also. Criticism has been based mainly on the grounds
that South Africa had no right to make such an offer. The position of the South
African Government on that matter was set out in the communication to the Secretary-
General of the United Nations, dated 26 September 1967, and in various statements by
members of the South African Government as well as South African representatives
at the United Nations.

Given the situation as it exists in South West Africa, no other policy of a
democratic nature is possible, and no other policy is desired by the overvhelming
majority of all the pecples of that Ibrritory‘ Self-deﬁermination can only be a
constructive process if it is firmly based on a sound humen infra-structure. Funds

and technical aid in themselves can avail nothing unless the people who are to



apply them possess the necessary knowledge, outlook eand drvive. Many of the
Territory's inhabitants have now reached that stage. They have learned to do things
for themselves, and so the pace of development cen successfully be quickened.
Therefore, vast sums are being poured into their homelands to give them the chance
for which they hove been so carvefully prepared. All kinds of remunerative
employment have been opened to them: professional posts, technical posts, posts

in the administration, the police, the medical services. Vast stretches of developed
farmland have been and are being bought, to add to their homelands; vast water and
electricity schemes are being undertaken for their good. Communications are being
improved out of all recognition - rcods, airfilelds, teleccrmuridceticrs. Irrigation
is bringing them wealth and security they never dreamed of before. Agricultural
schemes are under way and are prospering. Theilr livestock breeding and management
have heen put on & sound basils. They are opening up trade and industry. They are
better educated and more healthy than ever before. There is now nothing to hold
them baek. The results already schieved have been quoted in the publication

"South West Africa survey L967", referred to above. The facts ave there, for all
who are interested, to read.

The principle of self-determination to which the South African Government is
committed leaves the way open for unlimited possibilities compatible with the choices
vhich each population group may eventually wish to make., The South African
Government's npprooch to the whole question of self-determination has been outlined
from time to time by vorious menbers of the Government., For instance, the former
Prime Minister stated in 1964, in a detate in the South African Parliament, that the
Govermment's approanch rested:

"oooon Ule pure and simple fact of being prepared to glve political

independence to all those who are different and seek to retain their

separvate ldentity."

The former Prime Minlster also stated in the same debate in the South African
Parliament;

", .. the basic principles of justice require that we should not allow the

development of one imperialistic group but that each group should be able
to enjoy its full rights: the Whites, the Ovambos, the Hereros, the Okavangos,

the Namag, the Damaras and the Basters.'
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Another relevant extract from hils statement is the following:

"... there is no forcing apart of groups. What is suggested is to refrain
from forcing together, against the whole trend of their history, peoples

who are separate.”
Or, for that matter, this extract:

"As far as I am concerned, i1f the different groups wish to come together
of their own volition al some stage or other of their development, they are
free to do so. But what we are promoting is what they have <today and what
they want o do. That is all we are doing."

The South African Foreign Minister also frequently dealt with the matter in
the South African Parliament. As recently as April 1967 he said:

"It is for each individual population group of South West Africa to -

determine its own destiny in the exercise of its right of self-determination...

It ie ounly when the separate identity of each nation 1s respected and

protected, when none live under a threat of domination by others, that the

basis ls laid for proper development in all fields, such as economic,

political, educational, ebc. And it is only then that such development can

lead to meaningful self-determination for all."

The present South African Prime Minlster stated on 11 April 1967, with

reference to a question as to the ultimate goal of his Government's policy that:
"It is independence, it is self-determination.”

In addition, the following statements, pertinent to the further development
of the peoples of South West Africa, appear in the "South West Africa Survey 1967,"
which was published by direction of the Prime Minister and the Minister of Forelgn

Affairs of South Africa:

"The growing autonomy of the various peoples should not be construed as an
effort to maintain them for all time as totally distinct and isolated units
too small to waintain a viable economy in the modern sense. On the contrary,
it 1s hoped and can be confidently expected that the closest economic
co-operation will come about between them, on the basis of agreement between

equals.”
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In another section the following is stated:

"However, at this stage it is impossible to foresee with any degree’ of
accuracy the ultimate interactions of the various population groups.
Circumstances will alter radically. What is considered anathema today

may well become sound practical politics tomorrow, and vice versa. Nor ls

it necessary to embark on speculation as to what the ultimate future

political pattern will be - i.e. whether and to what extent there way be

amalgamations or unions of some kind, federations, commonwealth or common

market arrangements, etc. The peoples themselves will ultimately decide.,"

In conclusion, the clrcumstances, aims and principles underlying South Africa's
policles can be summarized as follows: |

(a) The South African Government is dealing with a problem posed by a
number of different peoples, with different cultures, with distinet identities,
living in one geographical territory. The Government's objective is that of
promoting the well-being and progress of all, by making 1t possible for them to
llve in happiness and harmony and to achieve full self-realization.

(b) As regards the method, South Africa contends that where one is dealing
with the problems of pluralistic societies there is no one method which is "pest"
or "right". For instance, in Ceylon the Tamils were repatriated to the Indian
continent in large numbers. In the case of Cyprus and, the complicated situation
existing there a different solution is being attempted. In some instances loose
federations were tried, the notable example being Nigeria where results have
nevertheless not been happy, the recognition of diversity guite evidently not going
far enough. The crux of the matter is that the best approach to a problem of |
this nature depends ﬁpon the local circumstances, It is of even greater lmportance
that the search for a solution should not be prejudiced by action taken by others
without a full appreciation of the facts and their implications. No universally
‘ accepted standard exists, by which methods can bhe judged, and which may be applied
in all circumstances when problems of this kind arise.

(c) Relations between the various population groups have been regulated
from the earliest times on the basis of separate and parallel institutions in

land ownership, land settlement and self-governuent, traditions, cultures,

fu.
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languages and stages of development. The divisions which exist in South West Africa,
exist naturally and historically, through sociological affinities and not as a
result of an ideology, just as a multiplicity of ethnlc groups in other countries
did not come about by reason of governmental policy. The South African Government
recognizes the divisions which exist and is influenced by them - but it did nbt
create them. It follows a practical policy determined by the historic

circumstances which still persist.

(d) Tt is an historical fact that there were vast differences in the social
systems and economic levels of the groups. The less developed peoples were at a
lowver economic level, not because of any governmental action but because, as a
matter of historic fact, different nations in any continent of the world may
differ in the stage of development reached, particularly in their level of econowmic
development. Despite many efforts, those gaps have as yet not been closed, and
doing so may well prove to be one of the most intractable problems ever to have
faced our world. South Africa will continue to direct all her efforts to
assisting the less developed peoples to iﬁprove their standards of living still
further. But even now the standards of living of all the peoples of the Territory
compare very favourably with those of the African nations.

(e) South Africa does not believe that the objective of self-determination
for all the peoples of the Territory is to be achieved by attempting to force
them into an artificial unit, to be ruled on the basis of a majority vote - and
she has very good grounds and strong support for this view: it is clear that
attempts at establishing integrated societies in conditions where substantial
differences obtain amongst groups in cne geographlcal area have not been successful
at all. South Africa's approach cannot be used to uphold the assertion that her
policy runs counter to civilized conceptions of human rights, dignities and
freedoms. The fundamental aim of her policy is self-determination and the

elimination of all domination of groups by one another. The very purpose is to
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bulld up each people into a self-governing orgénic'entity, capable of co-operating
with others in the political and economicAspheres in such a manner as may
voluntarily be agreed hetween them.

(f) South Africa has no rigid ideas about the type of franchise to be
enjoyed by the different groups. It may be universal adult franchise or a
gqualified one or a mixture of systems. That is a matter onvwhich the group in
guestion may indicate its own preferences even if the result be a system of
election and voting procedures which has no exact counterpart in Western democratic
countries. The important thing is to meet the needs and aspirations of the
particular group. Consequently, South Africa is averse to the indiscriminate
transplanting of political institutions from one continent or people to another.
Nor does she favour revolutionary changes whereby long-existing institutions,
which are known and understood by the people concerned, and have préved of value
to them, are abruptly terminated and replaced by others virtually unknown to them.
She prefers an evolutionary policy of adaptation and inhovation based on solid
traditional foundations.

(g) The fundamental question is whether, seen as a whole and in their
practical effect, the advantages of the system for all the groups outweigh the
possible disadvantages that way occur in the implementation of the system; whether
the alternative pollcy propagated by South Africa's detractors, that of forced
integration of all the peoples of the Territory into.one political system, can,
in the light of current evénts,elsewhere, reasonably be expected to prove more
advantageous for all concerned.

(h) The policy is not based on any concept of superiority or inferiority,
but merely on the fact that people differ, particularly in their group associlations,
loyalties, cultures, outloock, modes of life and standards of development.

(i) Tt is not an inflexible policy but one designed to cope with changing
circumstances. It indicates a direction and formulates certain basic principles
which allow much scope for development. Accordingly the policy is constructive,
not destructive. There is no question either of forcing together peoples who do
not wish to be joined, or of keeping peoples apart who wish to come together.

(j) The real point at issue is therefore the best practical way of ensuring

progress in all spheres of life - which of the two methods, attempted integration
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or separate development, is better calculated to achieve the common ideal. South
Africa believes that attempts to force the different peoples of the Territory into
one artificial entity can néver succeed, and that attempts to do so can only lead
to oppression and strife. In this she is supported by the opinions of experts

. who have studied the problem and have found that events in other parts of Africs
and the world amply justify her views.

(k) Can it be maintained that the achievements which have already
materiglized in South Africa were the result of a destructive, oppressive and
negative policy? South Africa insists that the solution offered by her policy
- 1s a viable and equitable one, not only in the present but also for the future,
vThe results already achieved fully substantiate this view.

Jun.
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ANNEX B

MEDICAL TREATMENT OF ACCUSED IN TERRORIST TRIAL
(THE STATE vs. ELIASER TUHADELENI AND OTHERS )

Allegations that the accused in the said trial were not provided with
medical treatment apparently arose largely as a result of the death of one of
them, Ephraim Kamati Kaporo, on 12 October 1967. In addition the senior defence
counsel at one stage during the trial also raised the matier of medical treatment
for some of the accused, conceivably creating the impression that the prison
authorities were unable to provide medical treatment for prisoners "so long as
[they/ remain unconvicted prisoners".

The South African Commisgioner of Prisons, through the Prosecution,
subsequently informed the Court that under South African prison regulations every
prisoner had to be examined by a medical officer as soon as possible after being
taken inbo custody. ALl the accused in the terrorist trial were in fact |
medically examined when they were admitted to prisbn. In addition every prisoner
has the right at any time to request and receive medical treatment. The medical
records of the prison where the'accused were detained, show that a number of them
frequently exercised this right and that prompt and proper attention was given
in each and every cagse. Furthermore, attached to the coﬁmunication (of the
Prisons Commiszioner) referred to above, was an affidavit by a senlor officer
of the Prisoné Department who stated that the instructing attorney for the
defence had apologized to him after the remarks made in court by the senior
defence counsel., The relevant correspondence was submitted to the court on
12 December 1967, and the presiding judge indicated that the matter appeared to
have been cleared up. ,

As repards the deceased, Ephraim Kamati Kaporo, the facts concerning his
death and the circumstances which preceded his death are as follows:

While in detention, the person concerned in July 1967, complained of
toothache. On examination caries was found to be present in one of the molar
teeth. Initially analgesic tablets were prescribed, but when a second complaint
was made the medical officer recommended on 18 September that the tooth be

extracted. This was done the next day. However, two days later the person
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complained of a headache. He was again examined and it was observed that there
was a slight swelling of his lower jaw in the area of the extracted tooth. An
antibiotic, tablets for pain and an antiseptic mouthwash were prescribed and
administered. Improvemeht was nobticeable within a day but antibiotic treatment
was continued till complete cure of this specific condition was obtained a few
days later.

On 26 September 1967, the person complained of a slight frontal headache.
He was thoroughly examined but no apparent cause could be detected. He was,
however, admitted to the prison hospital for observation. Two days later the
attending medical officer could still not make a diagnosis due to lack of signs
and further symptoms. In the meantime blood samples were sent to a laboratory
for analysis and an X-ray examination of the chest was made. The results were
negative. A specialist physician was also consulted and requested to see the
patient. The specialist could also not arrive at a diagnosis because no further
signs and symptoms could be detected. The specilalist requested additional blocd
tests. The results were negative. Antibiotic treatment was continued with.
On 1 October, he developed, for a day only, a slight temperature after which his
temperature returned to normal. On 4 October he appeared somewhat drowsy and on
6 October he developed a temperature of 100°F. On examination it appeared that
he had neck rigidity and he was immediately transferred to a public hospital with
a diagnosis of suspected encephalitis, for treatment by a specialist. In the
latter hospital a lumbar puncture was done. The preliminary diagnosis of
encephalitis was confirmed by a clinical examination and the laboratory tests.
Despite the best treatment modern science could supply, he did not respond

satisfactorily and he died on 12 October 1967, of encephalitis.
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ANNEX C

EXAMPLES OF PREVENTIVE DETENTION MEASURES

Two examples will be examined, The first is the Civil Authorities (Special
Powers) Act, 1922, of Northern Ireland. Originally this Act was extended from
year to year until 1933 when it was extended "until Parliament otherwise
determines”.

The provisions of the Act and its regulations are stated hereafter as they
were in 1963 but, as far as is known, they are still in force. Section 1 of the
Act glves the "Civil Authority" the power to take all such steps and issue all
such orders in respect of persons, matters and things within the Jjurisdiction of
the Govermment of Northern Ireland, as may be necessary For preserving the peace
and maintaining order according te and in execution of the Act and regulations.

Regulation 11 of the regulations contained in S.R.O. 1956, No. 191 provides
that any authorized person or police constable may arrest without warrant any
person whom he suspects of acting in a manner prejudicial to the preservation of
the peace or maintenance of order or upon whom may be found any article, book etc.,
which gives ground for such a suspicion. Any person 80 arrested may be detained
until he has been discharged by direction of the Attorney-General or is bfought
before a court of summary Jjurisdiction. Any detained person may apply to the
"Civil Authority" for release on bail, and if the "Civil Authority" so directs,

a maglstrate may discharge him.

Regulation 12 provides that on the recommendation of a police officer not
below the rank of a County Inspector or of an Advisory Committee that a person is
suspected of acting in a mammer prejudicial to the preservation of the peace and
the maintenance or order, the Minister of Home Affairs may require that person
forthwith, or from time to time, either to remain in, or to proceed to and reside
in such place as may be specified, and to comply with such directions as to
reporting to the police, restriction of movement and otherwise as specified, or
to be interned as directed. ‘

Regulation 13 provides that a person detained or interned shall not be
permitted to be visited by any person, other than an officer of the prison, without

the sanction of the "Civil Authority", but the "Civil Authority" may direct that
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no person, whether an officer of the prison or not, may visit the interned ox
detained person. No communication may be sent by a detained person except with
‘the consent of the Meivil Authority" and all communications must be examined.
As second example, India's Preventive Detention Act of 1950 can be referred to,
‘This Act was originally enacted for one year only, but as a result of periodic
extensions, it has, as far as is known, continued to be on the statute book.
It empowers the central government or a state govermment to detain any person if
it is necessary to do so in order to prevent him from "acting in any manner
prejudicial to:
(1) the defence of Indiam, the relations of India with foreign Powers, or
the security of Indila, or
(ii) the security of the State or the maintenance of public order, or
(iii) the maintenance of supplies and services essential to the comnunity."
The detaining authority is required to inform the detenu of the grounds upon
which the order was made, unless it is considered against the public interest to
do so.
 The Act also provides for the establishment of advisory boards. The
Government is required to place before the advisory board the grounds upon which
the order was made, together with any representations received from the detenu.
The advisofy board conglders all the information and hears the detenuy in person
(if he so desires). The board then mskes a report to the government, and the
government is required to act in compliance with the board's finding. The
maximum period of detention is twelve months, but fresh detentions can be made
from time to time. The number of persons detained under the Act has varied from
10,962 in 1950 to 200 in 1963. It has been held that the jurisdiction of the
courte under the Act is confined solely to the examination of the guestion of
whether a deteny has been furnished with the grounds of his detention to a

gsufficient extent.

ot ron -



