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I. GENERAL

1. The General Assembly, on 20 December 1952,
adopted resolution 651 (VII) whereby it requested the
Ad Hoe Committee on South West Africa, established
by General Assembly resolution 570 A (VI) of 19 Janu-
ary 1952, to continue on the same basis as stated in
that resolution, and to report fo the Assembly at
its eighth session. It will be recalled that the 4d Hoc
Committee, consisting of the represenitatives of N(_)r-
way, Syria, Thailand, the United States of America
and Urnguay, was to “confer with the Government
of the Union of South Africa concerning means of
implementing the advisory opinion of the International
Court of Justice” and was further authorized, “as
an interim measure, and pending the completion of
the negotiations with the Government of the Union
of South Africa, and as far as possible in accordance
with the procedure of the former Mandates System,
to examine reports on the administration of the Ter-
ritory of South West Africa as well as petitions and
any other matters relating to the Territory that may
be transmitted to the Secretary-General”.

2, The Ad Hoc Committee continued to meet under
the chairmanship of Mr, Thanat Khoman (Thailand).

3. Since the adoption by the General Assembly of
resolution 651 (VII) the Committee has held four
meetings, all of which were private. The Committee’s
decision to hold private meetings was prompted by
the same considerations which had prevailed during
the first two years of its existence, namely, that in
negotiations with the Union of South Africa, its
task would be facilitated by holding private meetings.
The representative of the Union of South Africa
met with the Committee at its 38th meeting, held on
25 June 1953. At its 35th meeting on 10 September
1953, the Committee decided to release the sumtmary
records of its meetings on 21 September 1953.

4. At the request of the Committee, the Chairman,
by a letter dated 27 January 1953, informed the repre-
sentative of the Union of South Africa that the 4d Hoc
Committee had decided to hold itself in readiness for
new pegotiations with the Government of the Union
and to invite that Government to co-operate with the
Commiitee in its work, taking into account the state-
ments contained in paragraphs 20-24 of the Commit-
tee’s report to the General Assembly at its seventh
session (A/2261). The letter further stated that the
Committee expressed the hope that the Union Govern-
ment would notify the Committee as to the date when
negotiations could be usefully undertaken.

5. By a letter dated 3 February 1953, the deputy
permanent representative of the Union of South Africa
informed the Chairman of the 4d Hor Committee
that the contents of his letter had been conveyed to

the Unjon Government and that he hoped to address

a further communication to the Chairman when the
observations of the Government had been received.

6. At its 37th mecting on 9 June 1953, the Ad Hoc
Committee was informed by the Chairman that the
representative of the Union of South Africa had orally
expressed 2 desire to meet with the Committee (see
paragraphs 9 to 12 helow).

7. At its 39th meeting, on 10 September 1953, the
Ad Hoc Committee adopted its report to the General
Assembly unanimously and decided to release it on
21 September 1953.

II. Acrivities oF THE Ad Hoc COMMITTEE WITH
REGARD TO PARAGRAPH 5 OF (GENERAL ASSEMEBLY
RESOLUTION 570 (vI)

8, At its 37th meeting on 9 June 1953, the 4d Hoc
Committee reaffirmed that, in its future negotiations
with the Union of South Africa, it would be guided
by the principle that it could not entertain the discus-
sion of any proposals which did not from the very
outset make provision for the supervision of the
administration of the Territory of South. West Africa
by the United Nations, as envisaged in the advisory
opinion of the International Court of Justice.

9. At the first part of its 38th meeting on 25 June
1953, the representative of the Union of South Africa,
after restating his Government’s position with regard
to the question of South West Africa (see A/ACA49/
SR.38/part I), inquired whether it was the require-
ment of the Committee that the Union Government
should assume its obligations to the United Nations
with regard to the administration of the Territory,
and not to the three Principal Allied and Associated
Powers as principals. He stated that he wished to
ascertain whether the Committes as a whole had de-
cided, formally, to reject this proposal itself, which
bad been constantly under discussion throughout the
negotiations. He further observed that the Committes
had never formally rejected his Government’s proposals
on their merits, but had always taken its stand on
the terms of reference of the Committee; he hoped
that the reply would be forthcoming at last and that,
in the event that it was unfavourable, the Committee
would state its reasons.

10. At the third part of the 38th meeting, after
consultation with the members of the Committee, the
Chairman informed the representative of the Union
of South Africa that, with regard to the proposal
that a new instrument should be negotiated between
the Union of South Africa and the three former Princi-
pal Allied and Associated Powers, inasmuch as the
Union of South Africa wished those Powers to act
as principals and not as agents of the United Nations,
the Committee felt that the proposal did not provide
the means for implementing the advisory opinion of




the International Court of Justice and did not recognize
the principle of supervision of the administration of
South West Africa by the United Nations. He also
siated that the Committee was, therefore, unable to
accept the proposal as a basis for a detailed discussion.
It was the view of the Committee that negotiations for
a new international instrument could be undertaken
only by the United Nations, acting through an agency
appointed by and responsible to it

11. In connexion with the Chairman’s statement,
the representative of the Union of South Africa ob-

served that the Commiitee’s views were based on

the opinion of the International Court of Justice, That
opinion was, however, advisory and the Union Govern-
ment had not accepted it; the Court said nothing of
who the second party to the agreement should be;
and it did clearly stipulate that the degree of super-
vision by the United Nations should not exceed that
which had obtained under the Mandates System. His
Government held that it was well-nigh impossible to
devise any arrangement whereby it would be account-
able to the United Nations for its administration of
South West Adrica, without extending its obligations.
To give only a few examples: under the Mandate, the
Union of South Africa had obligated itself to guaraniee
free entry into and movement within the Territory
to the missionaries of all Members of the League
of Nations; any Member State of the United Nations,
under the Committee’s counter-proposal® would have
the right to summon the Union before the Interna-
tional Court of Justice, which had compulsory jurisdic-
tion; lastly, the Covenant of the League had provided
that all decisions of substance had fo be taken by
unanimous agreement of the Members present, thus
virtually endowing each Member with the veto, He
failed to see under what system and by what means it
would be possible to come to an atrangement whereby
the Union Government would be accountable to the
United Nations and safeguard the vital principle of
unanimity. The United Nations acted in virtue of the
Charter and could not agree to measures which would
be in contravention of the Charter. Those were by no
means the only objections his Government could raise;
but he wondered how the Committee proposed to cope
with them.

12. In reply, the Chairman stated that the Committee
must abide by its terms of reference and seek means
of implementing the Court’s opinion. The, Committee
could not discuss how that could be done until the
South African Government had accepted the principle
involved, at which time the Committee would endeavour
to carry out its instructions faithfully within the limits
set by the Court.

13. Upon the request of the representative of the
Union of South Africa that the Committee’s views
should be sent to him in a formal communication, the
Chairman, after consultation with the other members
of the Committee, sent to the permanent representative
of the Union of South Africa to the United Nations
a letter, dated 10 July 1953. This leiter reads as
follows: .

“I have the honour to inform Your Excellency that
the Ad Hee Committee on South West Africa has
authorized me to transmit to you a statement concern-
ilng%sthe discussion at its 38th meeting on 25 June

1See Official Records of the General Assembly, Sizth Ses-
siom, Annezes, agenda item 38, document A /1901, paragraph 27,
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“2. At that meeting Your Excellency, after re-
defining the previous position of the Government of
the Union of South Africa on the question of South
West Africa, addressed to the Committee the follow-
ing question : ‘Is it the requirement of this Committee
that the Union Government should assume its obliga-
tions to the United Nations with regard to the ad-
ministration of the Territory, and not to the three
Powers (France, the United Kingdom and the United
States of America) as principals?

“3. After consultation with the members of the
Committee, I stated on behalf of the Committee that
the Committee felt that the proposal submitted by
the representative of the Union of South Africa
did not provide the means for implementing the ad-
visory opinion of the International Court of Justice
and did not recognize the principle of supervision
of the adminisiration of South West Africa by the
United Nations, The Committee was therefore unable
to accept the glroposal as a basis for a detailed discus-
sion. It was the view of the Committee that negotia-
tions for a new international instrument could be
undertaken only by the United Nations, acting
through an agency appointed by and  responsible
to it

“4, On the suggestion of Your Excellency that
the position of the Ad Hoc Committee with regard
to this question be communicated officially, I have
again consulted with the members of the Ad Hoc
Committee and have now the honour to transmit
to you the following considerations: )

“5. In view of the fact that the General Assembly,
by resclution 449 (V) of 13 December 1950, accepted
the advisory opinion of the International Court of
Justice with respect to South West Africa, it should
be recogmized that any committee established by
that body must respect that acceptance. In this con-
nexion, it will be recalled that the first Committee
ont South West Aftica established by the same res-
olution was specifically instructed *to confer with
the Government of the Union of South Africa con-
cerning procedural measures necessary for imple-
menting the advisory opinion of the International
Court of Justice’,

“f, The General Assembly, in reconstituting the
Ad Hoc Committee on South West Adfrica by res-
olution 570 A (VI) of 19 Jan 1952, requested
the Committee ‘to confer with th?rGyovernment of the
Union of South Africa concerning means of im-
plementing the advisory opinion of the International
Court of Justice’. The Ad Hoc Conuniftee is aware
that on several cccasions the representative of the
Union of South Africa has expressed the view that,
under this new resolution, the Commitiee was given
broader terms of reference than the first Committee,
Without wanting to embark on an analysis of the
significance of the terms of reference of the present
Cominittee, the Committee is clearly obliged to di-
rect its negotiation in such a manner as to find
means to implement the advisory opinion of the
International Court of Justice.

“7. In this connexion, it will be recalled that Gen-
eral Assembly resolution 651 (VII) of 20 December
1952 requested the Ad Hoc Committee to continue
on the same basis as stated in General Assembly
resolution 570 A (VI).

“8, On the hasis of these clear instructions of the
General Assembly, the Ad Hoe Committee formulated



its attitude regarding the proposal of the Govern-
ment of the Union of South Africa concerning the
question of South West Africa. This attitude was
stated in phs 20 and 21 of its report to the
General Assembly (A/2261). The Commiitee wishes
to recall, in particular, the following observations ap-
pearing in sub-paragraphs (iii) and (iv) of para-
graph 20: :

“(iii) The Committee was unable to reconcile the
proposal of the Union Government to negotiate a
new agreement with the three remaining Principal
Allied and Associated Powers with the principle
stated in the first observation. In addition, the Com-
mittee found obscure the legal gronnds on which
powers could be delegated to the remaining Principal
Allied and Associated Powers for the negotiation
of such an agreement, particularly in view of the
statement of the representative of the Union of South
Africa that the Union Government did not recognize
any special obligation either to the remaining Prin-
cipal Allied and Associated Powers or to the former
Members of the League of Nations,

“(iv) The -Committee finally stated that, in its
opinion, negotiations for an agreement could only
be undertaken by the United Nations through an
agency appointed by and responsible to the United
Nations. '

“9. The Ad Hoc Committee is firmly of the opinion
that it must be guided by the principle that it cannot
entertain any proposal which does not envisage the
implementation of the advisory opinion of the Inter-
national Court of Justice, In the circumstances, there-
fore, the Ad Hoc Committee finds the proposal sub-
mitted by the delegation of the Union of South
Africa unacceptable, '

“10. The Committee took note of the statement
of Your Excellency at its 38th meeting, on 25 June
1953, that the advisory opinion of the International
Court of Justice was impossible of implementation.
The Committee recalls, in particular, that you stated
that the Union Government could not accept ac-
countability towards the United Nations without
assuming obligations which they did not havé in the
past. By way of illustration, you observed that ar-
ticle 5 guaranteed free access to and free movement
in the Territory to missionaries of all States. Would
the Committee be prepared to recommend that only
those missionaries who helong to former Members
of the League of Nations should have access? You
further ohserved that, in terms of the new instrument,
every Member of the United Nations would have
the right to take the Union of South Africa to court
under the compulsory jurisdiction of the International
Court. You also referred to the rule of unanimity,
provided for in the Covenant of the League of Na-
tions, which in actual practice gave South Africa the
veto, You inquired how, under what system and by
what means, would it be possible to come to an
arrangement where the Union Government would be
accountable to the United Nations and safeguard that
very vital principle of unanimity. Would the Com-
mittee be pr d to recommend to the Genera] As-
sembly that its recommendations concerning South
West Africa be taken by a unanimous vote? -

“11. With regard fo this question, the Commit-
tee wishes to state that it a premature at this
stage of the negotiations, when fundamental prob-
lems of principle are not yet agreed upon, to make
any pronouncement concerning the possibility of de-

tailed implementation of the advisory opinion of the
International Court of Justice. The Ad Hoc Commit-
tee wishes to state, however, that just as it must be
bound by the Court’s opinion in' regard to the ques-
tion of the basic priﬁciple of United Nations super-
vision over the administration of the Territory of
South West Africa, it will be similarly bound in its
negotiations ‘with the Government of the Union of
South Africa by all other provisions of that advisory
opinion. In this connexion. the Committee is ready
to give full consideration to  that part of the ad-
visory opinion which reads: ‘The degree of super-
vision to be exercised by the General Assembly
should not therefore exceed that which applied under
the Mandates System, and should conform as far
as possible to the procedure followed in this respect
by the Council of the League of Nations. These ob-
servations are particularly applicable to-annual re-
potts and petitions’. The Committee wishes to
emphasize that in its negotiations it will always be
guided by the principle that the Government of the
Union of South Africa shall not undertake obliga-
tions exceeding those obtaining under the mandate
agreement for the Territory of South West Africa.

“12. The Ad Hoc Committée earnestly hopes that
the Government of the Union of South Africa will
agree to the basic principle to which the Committee
must adhere so that the negotiations concerning South
West Africa may be brought to a satisfactory solu-
tion”. ' ' o
14. By a leiter dated 4 September 1953, the deputy
rinanent representative of the Union of South Africa

informed the Chairman of the 4Ad Hoc Committee
as follows: . ,

“I have the honour to refer to your letter TRI
132/1/06 of 10 July 1953, and to state that the
views of the Ad Hoc Committee on the proposal
of the Government of the Unfon of South Africa
concerning the question of South West Africa have
been noted.

“The position of the Union Government has al-
ready been clearly stated to the Commiittee by their
delegation. It will be recalled that throughout the
d_isecgssions the following basic elements were empha-
sized: : :

*“(e) The Union Government maintain that the
Mandate in respect of South West Africa has lapsed
and that while they continue to administer the Terri-
tory in the spirit of the trust they originally accepted,
they have no other international commitments as

the result of the demise of the League, Nevertheless,

in order to find a solution which would remove this
question from the United Nations, they are prepared
fo enter into an arrangement with the three remain-
ing Allied and Asscciated Powers, namely, France,
the United Kingdom and the United States. = i

“(b) The Union Government’s responsibilities in
regard to South West Africa should not in any way

exceed those which they assumed under the Mandate,

“In regard to (#) above, it will he recalled that

‘the idea of an agreement with the three Powers

has been fundamental in all the Union’s proposals.
From the outset, the South African delegation urged
the Committee to define its attitude towards this
proposal. The South African delegation on numerous
occasions throughout the negotiations sought clarity
on the Committee’s views on this point.




“It is true that in the Chairman’s letter TRI
132/2/01 of 28 September 1951, it was stated that
it was the unanimous conclusion of the Committee
that it could not accept the suggestion of the Union
Government that the Committee should reconsider
its previous decision that the South African proposal
did not fall within the scope of the Committee’s
terms of reference as defined by the relevant resolu-
tion of the General Assembly, At the sixth session
of the General Assembly, however, the Committee’s
terms of reference were made less restrictive and the

-Union Government therefore hoped that in the
changed circumstances the Commitiee might find it-
self able to consider the proposal for the conclusion
of an agreement with the three Powers.

“Although the Committee’s position in regard to
this proposal was again dealt with in its report sub-
mitted to0 the seventh session, the Union representa-

- tive indicated during the latest discussions why the
Union Government wete still not certain whether
the idea of an agreement with the three Powers had
been finally rejected. It is with regret that the
Union Government now take note of the Committee’s
final stand in this matter.

“As far as (b) is concerned, the Union Govern-
ment note that the Committee would always be
guided by the principle that the Government of
the Union of South Africa shall not undertake obli-
gations exceeding those obtaining under the original
Mandate agreement. In the opinion of the Union
Government, this position could not he maintained

- if an agreement with the United Nations, as en-
visaged by the Committee, were entered into, Exam-
ples of how the Union’s obligations would be in-
creased were given in my letter of 20 September,
19512 in reply to your letter TRI 132/1/01 of
11 July 1951,

- “The Union Government are prepared to consider
 proposals which fall within the framework of the
‘two basic elements set out above. They are unable
to agree with the view of the Ad Hoc Committee
that it is premature at this stage to test any principle
or proposal to see whether in fact it could be put into
.operation without increasing the Union’s existing
obligations.

“In conclusion, the Union Government wish to

- emphasize that the insistence of the United Nations
to mterfere in the internal affairs of the Union and
the lack of impartiality and understanding with which

- South African problets are viewed by some Mem-
bers, are factors which are having a grave effect on
public opinion in the Union wvis-g¢~vis the United

- Nations. A continuation of such a state of affairs
can hardly be conducive to the creation of an
atmosphere for finding a solution to these problems.”

-~ 15. At its 39th meeting on 10 September 1953,

e Committee considered this lefter and instructed the
Chairman to send to the deputy permanent representa-
tive of the Union of South Africa a letter dated
14 September 1953, which reads as follows:

“1. On behalf of the Ad Hoe Committee on South
West Africa, T bave the honour to acknowledge your
letter dated 4 September 1953, restating the position

- 8This letter was reproduced in the report of the Ad Hoe
Committee on South West Africa to the General Assembly at
its sixth session, see Officicl Records of the General Assembly,
‘Sizth Session, Aunexes, agenda item 38, document A/1001,
paragraph 32.

_socisted Powers with

of the Government of the Union of South Africa
with regard to the question of South West
Africa.

“2. The Committee notes that your Government
contintes to he prepared only to consider proposals
for the solution of the question of South West Africa
which fall within the framework of two basic ele-
ments, namely:

“{a) That the Union Government are prepared
only to enter into arrangements with the three Princi-
pal Allied and Associated Powers and not with the
United Nations, and o

“(p) That the Union Government’s responsibili-
ties in regard to South West Africa should not in
any way exceed those which they assumed under
the Mandate.

“3. The position of the Committee with regard
te both points has been stated on séveral occasions
throughout the negotiations, covering a period of
almost three years. The Committee has constantly
reiterated that it was bound to insist on the imple-
mentation of the advisory opinion of the Interna-
tional Court of Justice relating to the Territory of
South West Africa, as was called for in both
General Assembly resolutions on this subject.

“4, The Committee notes the statement in your
letter that the South African delegation on numerous
occasions throughout the negotiations sought clarity
on the Committee’s views regarding the Union’s
proposal to enter into negotiations with the Prinei-
pal Allied and Associated Powers. In this connexion,
it should be recalled that

“{a) As early as the 7th meeting of the Com-
mittee, on 9:July 1951, the Committee informed the
Union’s representative that it was adhering to the
principle that ‘an agreement could be negotiated
which could be entered into under the authority of
the United Nations’.

“(b) By letter dated 11 July 1951, the Chairman
of the Ad Hoc Committee, transmitting the Com-
mittee’s counter-proposal to the representative of
the Union of South Africa, stated, inter alic:

“*“The Committee carefully examined certain con-
crete proposals made by the Union representatives
suggesting, in particular, an agreement based on
article 2-3 of the Mandate, which would be nego-
tiated and contracted between the Union and the
remaining Principal Allied and Associated Powers
{France, the United Kingdom and the United States)
and confirmed by the United Nations. The proposal
inclhided a suggestion for implementation by means
of “judicial supervision” through access to the
Court in cases -of alleged non-compliance,

“‘The Committee, while appreciative of this ef-

-fort on. the part of the Union, feels that an agreement

on this basis not only would go beyond its terms
of reference but would in its substance be unlikely
to gain the desired acceptance of the General As-
sembly, with the result that the question would re-
main unsettled’.

“(c) At its 20th meeting on 29 October 1952, the
Chairman of the Committee informed the representa-
tive of the Union of South Africa, wmter alia, that
the Committee was unable to reconcile the proposal
of the Union Government to negotiate a new agree-
ment with the remaining Principal Allied and As-
e principle of supervision



- of the administration of the Territory of South West
Africa by the United Natons as envisaged in the
advisory opinion of the International Cotrt of Justice.
It was then also stated that, in the opinion of the
Committee, negotiations for an agreement could only
be undertaken through an agency appointed by and
responsible to the United Nations.

“(d) In its report to the General Assembly (A/
2261), the Committee restated its attitude in para-
graph 24,

“{e) In my letter of 27 January 1953, inviting the
Government );f the Union of South Africah::lg co~
operate with the Committee in its work, specific
reference is made to the Comn?:igtee’s_, view as stated
in paragraphs 20 to 24 of the Committee’s report to
the General Assembly (A /2261). P

“5. With respect to the Union Government's at-
titude that ‘its responsibilities in regard to South
West Africa should not in any way exceed those
which they assumed under the Mandate’, the Com-
mittee should like to state that it has always been
guided by the opinion of the International Court of
Justice, namely, that ‘the degree of supervision to
be exercised by the General Assembly should not
therefore exceed that which applied under the Man-
dates System, and should conform as far as possible
to the procedure followed in this re?ect by the
Council of the League of Nations’ and that ‘these
observations are particularly applicable to annual
reports and petitions’. The Committee does not agree
with the Union of South Africa that it would be neces-
sary to deviate from this principle if the Union Gov-
ernment were to enter into negotiations with a view
to implementing the advisory opinion of the Inter-
national Court of Justice. Unfortunately, negotia-
tions towards the implementation of this principle
were never undertaken because it was impossible to
reach agreement on this basis. ‘

“6. The Committee regrets that its negotiations
with the Government of the Union of South Africa
could not be successfully concluded. It had hoped
that, by further negotiations, the Government of the
Union of South Adrica would see its way clear to
negotiate on the basis of the Court’s opinion, In this
cotmexion, the Committee wishes to recall the state-
ment of the representative of the Union of South
Adrica made to the Committee at its 23rd meeting
glllla 18 September 1952, when he stated, imter alia,

L 4

“*‘He hoped the Committee would recognize that
the extent of common ground was indeed great and
that it could serve as & basis for successful negotia~
tions. If those negotiations progressed in a satisfactory
manner, his Government would be prepared to move
to some extent from the position it had taken the

revious year on the one outstanding point of dif-
erence’, This statement gave the Committee the
hope that the possibility for an agreement might have
resulted from further negotintions, but this hope, for
the reason stated, was not realized.
© “7. I should like to assure you, nevertheless, that
as long as the Committee’s mandate continues to
exist, the Committee is ready and willing to consult
further with the representative of the Union of South
Africa on the basis of the Committee’s position, as
restated in my letter of 10 July 1953,

“8. Ag the General Assembly is about to recon-
vene I should like to inform you that the Commit-

tee is obliged to release, at an early date, its report
to the General Assembly.”

ITI. ActiviTies or TEE Ad Hoc COMMITTEE WITH
REGARD TO PARAGRAPH O OF GENERAL ASSEMBLY
RESOLUTION 570 (v1)

17. In the course of its 39th meeting on 10 Septem-
her 1953, the Committee considered its responsibilities
with regard to paragraph 6 of General Assembly
resolution 570 (VI).

18. With regard to the authorization given by the
General Assembly to the Committee to examine re-
ports on the administration of the Territory of South
West Africa, the Committee was again unable to com-
ply with the General Assembly’s instruction because
no such reports were submitted by the Government of
the Union of South Africa, ‘

A. Communicotions received in 1951

19. With regard to the authorization given by the
General Assembly to examine petitions and any other
matters relating to the Tﬂfrizrr)g which might be trans-
mitted to the Secretary-General, the Committee recalls
that, in 1951, it had received ten communications relat-
ing to South West Africa. In. this connexion, the
Committee draws attention to paragraphs 29 to 32
of its report to the seventh session of the General
Assembly {A/2261).

B. Communications received in 1952 from sources
outside the Territory of South West Africe

20. In 1952, the Commiitee received six commuhica-
tions relating to South West Africa. In this connexion,
the Gommittee draws attention to paragraphs 33 to 37
of its report to the seventh session of the Genegal
Assembly,

C. Communications received in 1953 from sources
. within the Territory of South West Africe
‘21, In 1952, the Committee received three communi-
cations relating to South West Africa from the Terri-
tory itself. In this connexion, the Committee draws

attention to paragraphs 38 to 40 of its report to

the seventh session of the General Assembly.

D. Communications received in 1952-1953 from
sources outside the Territory of South West Africe

22. Since its last report to the General Assembly,
the Ad Hoe Commitice received and examined seven
communications relating to South West Africa, The
communications were:

(i) Communication from the Reverend Michael
Scott, dated 6 November 1952, addressed to the Chair-
man of the Fourth Committee of the General Assembly,
enclosing three letters from Chief Hosea Kutako, dated
27 October 1952, addressed respectively to the Secre-

-General, to the Secretary for South West Africa,
Windhoek, and to the Prime Minister of the Govern-
ment of the Union of South Africa.

(ii) Communication from the Reverend Michael
Scott, dated 7 December 1952, addressed -to the Presi-
dent of the General Assembly, enclosing, inter alia, a
statement of the Joint Action Council of African and
Indian Congresses.

(iii) Communication from the Reverend Michael
Scott, dated 9 December 1952, addressed to the Secre-
tary-(zeneral. : ) ‘



(iv) Communication from the Reverend Michae]
Scott, dated 15 December 1952, addressed to the Chair-
man of the Fourth Committee enclosing a copy of a
letter of the same date addressed to Mr. Jooste, Ambas-
sador of the Union of South Africa to the United
States of America,

(v) Communication from the Reverend Michael
Scott, dated 18 December 1952, addressed to the Chair-
man of the Ad Hoc Committee on South West Africa,
enclosing copies of the communications referred to in
(iv) above.

(vi) Communication from the Reverend Michael
Scott, dated 23 December 1952, addressed to the Chair-
man of the Ad Hoe Committee on South West Africa,
enclosing the following: _

() Letter from Chief Hosea Kutako, dated 15
]gecember 1952, addressed to the Reverend Michael

cott,

() Letter from Chief Hosea Kutako, dated &
December 1952, addressed to the Secretary-General
(see appendix VII).

{c) Letter from the Secretary for South West Africa,
dléitetgk 24 November 1952, addressed to Chief Hosea

utako,

(vil) Communication from the Reverend Michael
Scott, dated 15 March 1953, addressed to the Secre-
tary-General, enclosing 2 memorandum enfitled “South
Africa and the International Court of Justice—Possi-
bilities of Compulsory Jurisdiction on South West Afri-
ca” and a letter, dated 1 Jannary 1952, addressed to
the Chairman of the Fourth Committee,

23. In connexion with the communications (ii) and
(iv) above, the 4Ad Hoc Committee noted that, in
the course of the 308th meeting of the Fourth Com-
mittee of the General Assembly, part of these communi-
cations were brought to the atfention of that Com-
mittee.
© 24, In the case of each of the seven communi-
cations listed above the 4d Hoc Committee decided:

(@) To accept the communications, as far as the
relate to the Territory of South West Africa, as peti-
tions;

(b) In accordance with the procedure of the former
Mandates System, to transmit the petitions to the
Government of the Union of South Africa for com-
ment ; and

(¢) To include the petitions in its report to the
General Assembly (see appendices I to VII below).

25. By a letter dated 14 September 1953, the Com-
mittee transmitted the petitions listed in paragraph 22
to the Government of the Union of South Africa
for comment.

E. Communications received in 1952-1953 from
sources inside the Territory of South West Africe

26, Since its last report to the General Assembly,
the Committee received and examined two communi-
cations relating to South West Africa from the Terri-
tory itself. They were:

(i) Commumication from Chief Fosea Kutako, dated
8 December 1953, addressed to the Secretary-General.

(ii) Communication from Chief David Witbooi,
dated 1 June 1953, addressed to the Chairman of
the Ad Hoc Committee on South West Africa.

27. The Committee considered the above-mentioned
commumications at. its 39th meeting on 10 September
1653. The Comrmitiee realized on the one hand that,
in accordance with the procedure of the Permanent
Mandates Commission of the League of Nations, peti-
tions sent through any channel other than the Manda-
tory Government were refuined to the signatories with
the request that they should resubmit them in accord-
ance with established procedure. On the other hand,
the Committee, being aware of the attitude of the
Government of the Union of South Africa, ressed
in letters dated 8 and 25 April 1952 (see A/2261,
paragraphs 30 and 31), decided to transmit these
communications to the General Assembly (see
appendices VIII and IX) and also to the Govern-
ment of the Union of Sonth Africa. By a leiter dated
14 September 1953, the Committee transmitted the
communications lsted in paragraph 26 to the Govern-
ment of the Union of South Africa.

Appendices
Appendix I

TeE Arrica Bureau
69 Great Peter Street,
London, S.W.1
6 November 1952
The Chairman,
Fourth Commiitee,
United Nations,
New York
Dear Sir,

I have today received a communication from Chief
Hosea Kutako, of the Herero tribe in South West
Africa, dated 27 October 1952 from Windhoek, South
‘West Africa, and I believe he has communicated with
the Secretariat directly.

- 1 should be grateful if I could be given an opportunity
of making an oral statement before your Committee

when it comes to its consideration of the item on its
agenda dealing with South West Africa.
Yours truly,
(Signed) Michael Scorr

ANNEXES TO APFENDIX 1

Enclosure A-
PO, Box 1044,
Windhoek,
27 October 1952
The Secretary-General,
United Nationg Organization,
New York
Sir,
This serves to inform you that I still maintain that South
West Africa be placed under the International Trusteeship
System of the United Nations.




!

|

| Rev. Michael Scott will continne to act as the Spokesman for
the Herero tribe,

| Please find attached copies of the letfers to the Secretary for
Bouth West Africa and one to the Prime Minister of the Union
vernment of South Afriea,

' I again repeat that we are looking forward to the dawning
ﬁthatdaywthhampimsofpwceandfairplaywﬁl

Yours sincerely,
{Signed) Chief Hosea Kuraro

Enclosure B
) P.O. Box 1034,
Wi

indhoek,
27 October 1952

he Secretary for Soutlﬁl West Africa,
vernment Buildings,
Windhoek
ir,
'Y received your letter dated 22 October 1952 Ref. No.
A.406/4/3284,

Please transmit the attached letter to the Prime Minister
|+£ the Union Government of South Africa.

T remain, Sir,
Yours truly,
{Signed) Chief Hosea Kuraro

Enclosure C
P.O. Box 1034,
Windhoek,
27 Qctober 1952
The Right Homourable Dr. Malan,
Prime Minister for the Union
Government of South Africa,
Prime Minister's Office,
Union Birildings,
Pretoria
Sir,

Thanks for the letter which I received from the Secretary
for South West Africa on the instructions from your Office.

Please inform me the reasons for the refusal of my visa
and passport facilities as I mentioned that my visit overseas is
purely a religious matter.

Are there any limitations in South Africa and South West
Africa hindering the inter-exchange of religious problems?

I am and was under the opinion that we as Christians foster
Christian brotherhood and that is only possible i we are in
close contact not only through communications but through
personal contact.

Kindly review and reconsider your decision as you are a
member of the Christian family inn Christ of which I am a mem-
ber .

Trusting that this letter will appeal to the Prime Minister’s
Christian feelings,
I remain, Sir,
Yours truly,
(Signed) Chief Hosea Kutadro
PS5, As T am old and sick I wish also to get treatment in
Switzerland on account of the climate of Switzerland.

Appendix II

General Thecological Seminaty,
175 Ninth Avenue,
New York,
7 December 1952
The President of the General Assembly,
United Nations,
New York

Dear Mr. President,

" It seems evident from the report of the 4d Hoc Com-
mittee on South West Africa that the Union Govern-
nent is not yet prepared to implement its international
ind moral cobligations with resapect to South West
Africa, particulatly with regard to the supervisory
gesponsibility of the United Nations towards
dated Territory.

| If these negotiations in closed session are to be still
firther continued the Africans who have appealed
to the United Nations will be anxious that their voices

%‘mﬂd be heard while their future is still being decided

[ B ]

[

is Man-

d that their own representatives from South West
rica should be present.
I would call your attention to a letter which I be-
eve has been received by the Secretary-General from
ief Hosea Kutako dated at Windhoek 27 October
19528 which repeats his former requests that a Commiis-
:En from the United Nations should visit the Territory
d hear their views: So far all attempts by them to
obtain passports have failed and I am still being
prohibited from returning there.
During the six years in which this matter has been
considered and resolutions have been passed by the

8 See appendix 1.

United Nations, the International Court’s advice has
been given and negotiations pursued, increasingly dis-
criminatory legislation has been intreduced in the Union
and South West Africa. Increasingly severe measures
have been resorted to in order to suppress the growing
resistance of the non-European people in South Africa.
Under these circumstances the negotiations which have
been protracted behind closed doors by the Union Gov-
ernment must appear to the African people as far re-
moved from them and rather remote from the sufferings
which they are being made to endure,

I feel bound, therefore, on behalf of those who asked
me to represent them, to appeal to the United Nations
now to assume permanently its obligations towards this
Mandated Territory and the people who are its wards.
Until the desired co-operation of the Union Govern-
ment is obtainable the United Nations can, as far as
possible, fulfil its own obligations in the mattet;m}:]y
establishing machinery for the examination of all avail-
able information and petitions concerning the Territory,
and by reconstituting the Ad Hoc Committee on South
West Africa, as permanent mandate commission of the
United Nations.

While a United Nations Commission has now been
established, in terms of a resolution passed in plenary
session on 5 December 1952, to study the racial situation
in South Africa, a further study could be made by
the Committee on South West Adfrica of the extent
to which the racial policies pursued in the Union are
being applied in the Mandated Territory or could be
applied under South African sovereignty without any
form of true international supervision. In this con-
nexion, it may be that the Fourth Committee would wish
to examine some evidence on the general situation .




in South Africa of which South West Africa is being
administered as an integral part. I am, therefore, en-
closing herewith a copy of a statement submitted by
the Joint Action Council of the African National Con-
gress and the South African Indian Congress to the
Chairman of the Ad Hoc Political Committes, This
statemnent was submitted by Professor Z. K. Matthews,
an African from the Union of South Africa who is a
member of the Executive of the African National Con-
%{Iess and is at present in New York as lecturer in

orld Christianity at the Union Theological Seminary.
Attached also is a copy of a letter from him which was
cireulated in the Ad Hoe Political Committee, as docu-
ment A/AC.61/1.14, on 19 November 1952, explain-
ing that “official pressure” was being brought to bear
on him not to accept an invitation to appear before the
United Nations and enclosing the statement of the Joint
Action Council referred to above.

If no one from among the petitioners from South
West Africa is able to be present at this session when
the Fourth Committee considers this item on its agen-
da, I should be prepared to make an oral submission
if the Committee desires this and its time permits.

There is need for some clarification, inasmuch as
Mr. Eric Louw, South African Minister for Economic
Development, has publicly accused me of Communism.
e has also reproached the United States anthorities
for an “unfriendly act” in granting me a visa to attend
the United Nations in connexion with this matier,
stating without qualification that I was formerly a
member of the Communist Party.

There is at present no international criminal court
of the United Nations independent of any particular
State to which one can appeal and can tell the whole
truth about such an allegation without danger of
victimization for oneself and one’s associates, Com-
mon justice surely deinands that there should be such
a properly constituted court to which those accredited
to the United Nations can appeal when such charges
are made lagainst them, I feel the need of such at
present in order to clear those whom I represent in
South West Africa of any suspicions which may be
attached to them and may obstruct their movements,
to remove any suggestion of blame from the United
States authorities in connexion with my visa, and also
in order to ease myself of a burden which has ob-
structed me and has interfered with the fulfilment
of my vocation as a priest of the Anglican Church.

The difficult question of inerimination of oneself and
one's associates is complicated by incompatible legis-
lation and by varying definitions of Communism in
different States, In South Africa, for example, the
Suppression of Communism Act, which is retroactive
in scope and applies penal sanctions on account of
past associations and activities, defines Communism
now as “any doctrine or scheme which aims at the
encouragement of feelings .of hostility between the
European and non-European races”. Recently a
magistrate in South Africa, convicting some accused
non-Europeans under - this act is reported to have
called attention to the difference between “statutary
Communism” and that which iz normally understood
by Communism.

Ii the International Criminal Court which is pro-
posed in the Legal Committee is established, considera-
tion should be given to the cases of individuals in this
position who have appealed to the United Nations or
are accredited to it

Meanwhile I should he grateful to the United Na-
tioms if an appeal could he made to the South African
Government to rescind the prohibition order against me
or to allow me to reiurn to South West Africa to
report to those who asked me to come to the United
Nations as Chief Hosea requested in his letter to the
Secretary-General, and to allow me to face there any
charges that may be preferred against me by Mr. Eric
Louw or the Minister concetrned. Allegations of sedition

"or treason have tended omly to inflame resentment

which the cold logic of the law might help to assuage

- and even to make way for a better understanding

of the motives of those who have appealed to the
United Nations and of what it has been attempting
to do.

In any case the matters upon which I came to the
United Nations are now being dealt with through the
recently appointed Commission on the racial situation
in South Africa and through the work of the Fourth
Commitiee. I feel confident that the United Nations
will not abandon its jurisdiction in the matier of South
West Africa, and that if consultation with South West
Africans is required this could be done directly with-
them when possible. It seems now time for me to
return and to try and give some account of what is
being attempted here to help bring about a just and
peaceful solution of these problems within the world
order which the United Nations is striving 1o create,

T should mention that opportunities of training and
study are now heing offered to South West Africans
in Britain and in America at Lincoln University, and
some of their expenses provided. It now remains only
to secure sport and visa facilities for them. In
this T trust that the good offices of the United States
Institute of International Education may assist.

May I through you, Sir, thank the United Nations
and the members of the Fourth Committee for their
courtesy to me and thus to those Africans who, in
their enforced absence, I have represented; for the
access granted me to the United Nations in spite of
difficulties during the past five years; for-the facilities
accorded me as an observer for the International
League for the Rights of Man; and for the patient
hearings granted me by the Fourth Committee.

Yours faithfully,

(Signed) Michasl Scorr

Copy to the Secretary General for favour of reference
to the Legal Committee,

Copy to the Chairman of the Fourth Committee.

Enclosures (2):
Document A/AC.61/L.14 of 19 November 1952
Statement of the Joint Action Council of African
and Indian Congresses, Box 2948, Johannesburg.*

4 Note by the Secretgriat: This statement is in the files of the
Secretariat and may be examined upon reguest.



Appendix IN . ’
General Theological Seminary,
175 Ninth Avenue,
New York,
9 December 1952
The Secretary-General,
_ United Nations,
New York
Dear Mr. Trygve Lie, _

I should be most grateful if you would kmdly convey the enclosed copy of a
letter on the subject of South West Africa® to the Legal Committee for its con-
sideration in connexion with the proposal to establish an International Criminal

I believe there are many who like myself feel the need for an international court
to which individuals accredited to the United Nations can appeal when charges
of sedition, subsersive activities or Communism are made against them by any
Member State. Some of the circumstances of a particular case are referred to in
my letter but there must be many others for whom common principles of justice
demand that there should be a recognized 1 process, independent of any par-
ticular State or group of States, whereby such accusations can be properly tried.

Like many others I shall await the outcome of the Committee’s deliberations on
the judicial aspects of the matter with more than personal concern because I feel
that the fate of many who look to the United Nations for justice may be bound
up in the decision regarding the establishment of such an international court open

to appeal by individuals, T should be grateful for information on the matter.

Yours faithfully,
(Signed) Michael Scorr
Observer,

International League for the Rights of Man,

756 Seventh Avenue,
New York

Appendix IV

General Theological Seminary,
175 Ninth Avemue,
New York,
15 December 1952
The Chairman,
Fourth Committee,
Wnited Nations,
New York
Dear Sir,

Since writing my letter of 7 December,® there has
been issued an addendum to the report of the Ad Hoc
Committee on South West Africa which expresses
the hope “that when the discussions are continued in
the General Assembly these remaining differences can

be narrowed down to a complete agreement”,

- Under these circumstances I would beg through
you to reiterate my appeal to be allowed to return
to South West Africa to consult with those who

ked me to come here in the sincere belief that this
might contribute towards such an agreement by clear-
ing up any misunderstandings for which I may have
been responsible, to give some account of what has
bken done here, and to face any charges that may be
-gﬁferred against me., I am making this appeal also

rough the South African Government’s Ambassador,

Mr. Jooste. :
1' Yours truly,
; (Signed) Michael Scorr

'8 See appendix II,
|6 See appendix II,
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ANNEX 70 APPENDIX IV

General Theological Seminary,
175 Ninth Avenus,

New York,

15 December 1952

His Excellency the Ambassador
of the Union of South Africa,
Permanent Delegation to the United Nations,
655 Madison Avenue,
New York

Dear Mr. Jooste,

May I, through you, make a further plea that the prohibition
order against me may be rescinded and that I may be allowed
to return to South Africa, I should like to be able to talk
matters over with those in South West Africa who asked me
to come to the United Nations, and also to face there any
charges that may be preferred against me.

I do hope this request will be understood. Many charges
have been made against me by the Minister for Fconomic
Development and others and T should like to have an oppor-
tunity of telling the whole truth about the matter and of sub-
mitting myself, humanly speaking, .to the judgment of the
court and clearing of suspicion, if any, those against whom
there are no grounds for reproach.

The courts now have adequate power to deal with charges
of fomenting racial conflict, or complicity in Communism, or
of treason; and if I am willing to the judgment of the court,

then surely these allegations can be removed from the sphere




of passion and prejudice and brought within the sphere of
justice, reason and the ordetly processes of law.

There are matters which are above the law, and I still hope
that on these, in spite of political differences, there may eventually
be more accord. It may be that this coutd be assisted by allow-
ing those matters which are within the law to be dealt with

by the law. And I make this appeal to you as the representative

. of a country to which I owe very much,

With respect,
Yours truly,
(Signed) Michael Scorr

Appendix V

General Theological Seminary,
175 Ninth Avenue,

New York,

18 Deceniber 1952

Chairman of the 4d Hoe Committee
on South West Africa,

United Nations,

New York

Dear Sir,

I should be grateful if you would consider the mat-
ters referred to in my communications of 7 and 15
December” which, during the Fourth Committee’s
debate, the Chairman said would be sent on to your
Committee. I enclose copies of them for your con-
venience., .

I was glad to note that the information and petitions

reviously conveyed to your Committee were included

in its report to the General Assembly. It is not clear
whether the matters referred to in these were con-
sidered by your Committee and if this was not the
case I hope they will also be given consideration when
your Committee reconvenes.

I trust that before the eighth regular session of the
General Assembly concludes dealing with the sub-
ject, full consideration will be given to the wisdom
of enabling representatives of the indigenous peoples
of South West Africa themselves to be present and,
if possible, for their voices to be heard before any final
settlement of the matter is reached

Meanwhile, it seems clea.r from your Committee’s

Britain, France and the United States, whose special
interests South Africa recognizes, to make some firm
proposition which would be campatible with their own
obligations and those of the United Nations in this
matter, as well as the obligations of the TUnion of
South Africa.

I am forwarding for your information copies of
the enclosures contained in my letters referred to
above (see A/2261, page 92) namely:

1. AAC61/L.14, 19 November 1952;

2. Statement of the Nation Action Committee of
the African National Congress and the South African
Indian Congress, P.O. Boxz 2948, Johaunesburg,
dated 4 November 1952.°

After the present Assembly session, I should be
obliged if communications could be addressed to me
at_the Africa Burean, 69 Great Peter St, London,

S.W.1.
Yours truly,
(Signed) Michael Scorr
Enclosures:

(@) Letter from the Reverend Michael Scott, dated
15 December 1952, addressed to the Chairman of the
Ad Hoc Committee on South West Africa (see ap-
pendix TV).

{b) Letter from the Reverend Michael Scott, dated
15 December 1952, addressed to Mr. Jooste, Ambas-
sador of the Union of South Africa to the United
States of America (see appendix IV).

7 See appendices 1T and IV,
report that an opportunity is now open to the three BN:&’ the Secretarizt: This enclosure is in the files of the
Principal Allied and Associated Powers, namely Secretariat and may be examined upon request.
Appendix VI

(General Theological Seminary,
175 Ninth Avenue,

New Yorlk,

23 December 1952

Chairman of the Ad Hoe Commitiee
on South West Africa,

United Nations,

New York

Dear Sir,

Enclosed herewith please find communication dated
15 December 1952 with enclosures, which I received
from Chief Hosea Kutako on 23 December 1952,

Yours truly,
(Signed) Michael Scort
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ANNERES T0O APPENDIX VI

Enclosure 4
P.0, Box 1034,

Windhoek,
15 December 1952

My dear Reverend Scott,

I received your letter of 27 November 1952, together with
the report of the Ad Hoe Committee on South West Africa,
and the documents containing the statements on the apartheid
policy in South Africa for which I thauk you,

Ag regards the proposal made by the Union Government
that it should report to the three Powers, Britain, France and
the United States, and not to the United Nations, I wish to
inform vou that we object to that proposal, as we believe that
the United Nations as an international orpanization is the




only instrument which is competent to restore happiness-to us,
as well as to perform the work that has been neglected by the
Union Government in South West Africa.

The reports on the administration of South West Africa
shoutd therefore be examined by the United Nations or an
instrument appointed by and responsible to the United Nations,
- Asg the new body who has been proposed by the Unlon Govern-
ment is to be independent of the United Nations, we believe
that it would not be of advantage to us. I am still investigating
the wage rates in the Territory and will inform you as soon as
possible, Attached please find copies of a letter and cable sent
to the United Nations as well ag a copy of a letter received
from the Secretary for South West Africa in which I was

{informed that my appeation to go to England had been re-

My tribe and I are very grateful for what you are doing
for us.

I am,
Yours very sincerely,
{Signed) Hosea Kuraxo

Enclosure B

Letter from Chief Hosea Kutako, dated 8 December 1952,
,addressed fo the Secretary-General (see appendix VII).

69 Great Peter St.,
London, 8. W.1.
15 March 1953
i The Secretary-General,
. United Nations,
| New York

Dear Mr. Trygve Lie,
I enclose herewith a memorandum on the subject
-of South West Africa dealing with the possibility of
a further reference to the Intermational Court of
. Justice for its compulsory jurisdiction in this ques-
' tion under article 7 of the Mandate.

It is felt that the hands of the Ad Hoc Committee
on South West Africa, whose negotiations have now
. been protracted over a long period, would be greatly
' strengthened by the judgment of the Court.

I should be grateful for anything you could do to
. further this endeavour and would appreciate it if you
would forward one of the enclosed copies to the Chair-
jman of the 4Ad Hoc Committee on South West
Africa.

Yours sincerely,

(Signed) Michael Scorr

Anrex 10 Appnprx VII

Part I

. SourE Armica axD THE INTERNATIONAL Coumr oF Justicer—
- POSSIBILITIES OF COMFULSORY JURISDICTION ON SouTE WEST

ATFRICA
Michael Scott
Negotiations at the United Nations

The Ad Hoc Committee on South West Africa appointed Ly
the United Nations at its fifth session has now been negotiating
with South Africa for more than two years without being able
to reach any substantial agreement. The only points of agree-
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Enclosure C
: Office of the Administrator,
Windhoek,
24 November 1952
Headman Hosea Kutalko,
Box 1034,
Windhosk
Greetings,

With reference to your letter of 27 October 1952, covering
a letter addressed to the Prime Minister of the Union of Scuth
Africa in regard to your application for a passport, I have
been requested by the Secretary for External Affairs, Pretoria,
to inform you that the Union Government have given careful
consideration to your application for passport facilities to
enable you to proceed ovetseas to participate in religious activi-
ties, but regret that they are inable to accede to your request on
these grounds. )

As regards your request for passport facilities to enable you
to receive medical treatment in Switzerland, I am requested
to inform you that the Government are prepared to consider
your application if a satisfactory medical certificate to this
effect is submitted,

.Any proposal of such application on these grounds would,
however, be subject to your giving writtén assurance that you
will not make use of your overseas visit fo receive medical
treatment for the purpose of participating in any form of poli-
tical or public activity, :

Greetings, :
(Signed) J. Nzsxr
Secretary for Sounth West Africa

Appendix VII

ment are that the “sacred trust” shonld be continued; that the
compulsory jurisdiction of the Imternational Court should be
recognized but that a “new instrument” should be negotiated.

South Africa is prepared to agree that there should be “some
form of supervision” and that information on the administration
of South West Africa should be supplied. South Africa has
not been able to agree with the Ad Hor Committee on what
the form of supervision should be, or how this should be
exercised or hy whom, She has disputed the right of the United
Nations to receive reports and petitions as recommended by the
International Court of Justice (see the Ad Hoe Committee’s
report (A/2261) and the advisory opinion of the International
Court of Justice of 11 July 1950).

The South African Government’s representative stated to the
Committee that it was *his Government’s intention to supply
information amually to the three Powers concerned (Britain,
France and the United States) provided they were prepared
to act as the second party to the agreement and that the
new instrument would be approved by the United Nations
{paragraph 16, United Nations document (A/2261, page 53)).
It was further suggested that the three Powers with which
the new instrument would be mnegofiated would act as prin-
cipals and not as agents and that the obligation which the
Union of South Africa would assume towards them would not
stem either from the original mandate or from their former
status of Principal Allied and Associated Powers of the First
World War but from the new insirument end from it alone”.

‘While the jurisdiction of the International Court is recognized
the Committee reported that the form of judicial supervision
by the Internationa! Court of Justice which the Union of South
Africa was prepared to accept failed to meet the requirements
laid down in the opinion of the Court which had been accepted
by the General Assembly.

Adwisory opinion of the International Court of Justice

The advisory opinion of the International Court of Justice
given in its report of 11 July 1950 may be summarized as follows:

{a) South West Africa is still under the Intermational Man-
date assumed by South Africa (as a member of the British
Commonwealth) after the First World War.



(&) South Africa is not competent alone to modify the
international statns of the Territory, This can be done only
with the consent of the United Nations.

(¢) South Africa has an obligation to submit reports and
transmit petitions concerning South West Africa to the United
Nations.

(d) Whilst South Africa is not legally obliged to place the
Territory under the Trusteeship System, the provision of
Article 12 of the United Nations Charter provides a means
whereby South West Africa may be brought under the Trustee-
ship System,

(¢) The “degree of supervision” to be exercised by the Gen-
eral Asseribly should not exceed that which applied under the
Mandates System and should conform as far as possible to the
procedure followed in this respect by the Councdil of the League of
Nations. These cbservations are particularly applicable to an-
nial reports and petitions.

Having recognized that there is no legal obligation on South
Africa to place South West Africa under the Trusteeship
System, the Ad Hoc Committee on South West Africa was
appointed by the General Assemnbly to examine reports and
petitions and to negotiate a seftlement in accordance with the
advisory opinion of the Court. This specified that “the General
Assembly of the United Nations is legally qualified to exercise
the functions previously exercised by the League of Nations
with regard to the administration of the Territory, and that
the Umon of South Africa is under an obligation to submit to
supervision and control of the General Assembly and to render
" anmual reports to it” (page 137).

Thus it would appear that there is “fundamental disagreement
on how supervision of the administration of South West Africa
by the Government of the Union of South Africa should be
carried out”.

Hereros' petition rencwed

Following the report of the Ad Hoc Committee, Chief Hosea
Kutako of the Herero tribe in South West Africa cabled and
wrote to the Secretary General of the United Nations on
8 Drecembey 1952 as follows:

I hereby wish to inform you that out wish is to put South
West Africa under the direct supervision of the United Nations
but not under any other independent instrument. We strongly
object to the proposal made by the Union Government to ap-
point Britain, France and the United States to be the new
instrument to whom the reports om the administration of South
West Africa should be sent, It is our wish that the reports on
the administration of South West Africa should be examined
by the United Nations or an instrument appointed by and
responsible to the United Nations. As we have been refused
to send onr own delegation to the United Nations to be present,
we again ask the United Nations to send an impartial commis-
sion to Sonth West Africa to see the conditions under which
we are forced to live as well as to obtain information in regard
to our desires, Hoping that the United Nations will consider
sending the long desired imparital commission.

I am,
Yours faithfully,
(Signed) Hosea Kutaxo

In defiance of international law and order

Meanwhile, during the two years that these negotiations have
been protracted since the advisory opimion .of the Court was
given, Increasingly onerous legislation has been passed in the
Union, enlminating in the Public Safety Act and the Criminal
Law Amendment Act imposing any two of three penalties,
namely, flogging, imprisonment and fines for any “organized
registance against the laws of the Union” and malking these laws
applxw.ble in South West Africa, This “draconic legislation” as
it has been described in the London Times (21 Febroary 1953)
surely constitutes a v:olatmn of the Mandate and the sacred
trust of civilization reposed in the Union of South Africa in its
administration of that Territory,

The Capetown correspondent of the London News Chron-
icle wrote of these Bills, while they were still being debated
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in the Unjon Honse of Assembly, in the News Chronicle,
4 February 1953:

The Public Safety Bill gives the Minister of Justice wide
powers to declare a state of emergency and legislate by procla-
mation suspending a.ny lzaw deemed inconsistent with the reg-
ulations.

The Criminal Law Amendment Bill presmhes heavy p&nalﬂes
for protesting against laws, and clause one states:

“Whenever any person is convicted of an offence whlch is .
proved to have been committed by way of protest, or in sup-
portofanycampalguagamstauylaw,orinsupportofany
campaigh for repeal or modification of any law, ot variation
or limitation of the application or the administration of amy
law, the court convicting him may, notwithstanding anytbmg
contrary in any other law contained sentence him to

“(@) A fine not exceeding £300, or

“(%) Imprisonment not exceeding three years, or

“(c) Whipping not exceeding ten strokes, or

“(d) Both such fine and imprisonment or both such fine
and whipping or both such imprisonment and whipping.”

The incitement clause provides even heavier penalties for
“any person who

“(s) In any mannet whatsoever advises, encourages, in-
cites, commands, aids or procures any other person or persons
in general, or

“(h) Uses any language or does aty act or thing calenlated
to cause any person or persons in gmeral to commit an offence
by way of protest against 2 law, or in sapport of any cam-
pmgnagamstanylaw,urmmpportofanycampmgnforthe
repeal or modification of any law or the variation or limitation
or the applicaton or administration of any law, shall be
guilty of an offence.”

The penalties here include a fine of £500, five years’ impris-
onment and ten strokes.

Ex-justice Feetham, in an article closely examining the
Public Safety Bill, concludes:

“The Bill needs drastic amendment to immake its provisions
tolerable”™.

The United Party in Parliament accepted both Bills in prin-
ciple but proposed amendments to give Parliament power ta
keep a check on the actions of the Minister. All the amendments
were rejected,

Despite the United Party’s acceptance, the small Labour
Party and the 200,000-strong Torch Commando are opposing
both Bills, and the Churches, led by Dr. G. H. Clayton, Arch-
higshop of Capetown, are refusing to “maintain silence in the face
of a law which seems to infringe Christian principles”.

In a leading article of 4 February 1953, the London News
Chronicle wrote:

“It would be a pale understatement to describe as re-
actionary the Bill which the South African Government has
now produced in what seems to be an effort to bludgeon its
eritics into siletice. For this measure, introduced by one whose
title is Minister of Justice, seeks to impose npon South Africa
a tyranny which has more in common with medieval trials
flor witch-craft than with any modern notion of hurnan free-

om.

*“The Government’s aim is to make it an offence throughout
South Africa to protest against any law or to iticite anyome
else to protest.

* “You must mot criticize any law. You would be liable to

three years' imprisonment, or a £300 fine or ten lashes for

any two of these) if you did. You must not advise, encourage

or aid anyone else to criticize any law, or use ‘any language

caleulated . . . to cause such incitement. ¥ou would be lable

{::hethat to ﬁve years' imprisonment, a £500 fine and fifteen
5.

“Anybody who Is in the company of a protester against a
law when the ‘offence’ is committed will be presumed gnilty
until he proves his innocence. And if protesters or inciters to
protest do not pay their fines within forty-cight hours their
property may be seized,



|  “What state would Britain be in if, by some nightmare
| mistake, we were ever to find legislation like this on our
Statute Books?

“You conld not grumble then about the income-tax: you
would be protesting against a law, and you could expect to be
imprisoned or fined or whipped for it.

I “You would have to be carefnl not to stand near a man
who was taking a poor view of anything: it might turn out
that he had been protesting against a law, and yon wonld be
held guilty of association with him until you had proved your
immocence,

“You conld expect to be muzzled and honnd, And that prom-
ises to be the condition in which the South Africans will
find themselves unless the Minister of Justice should fail to
get the Government's Criminal Law Amendment Bill passed—

- or unless, if it be passed, constitutional machinery enables the
Supreme Court to declare the Act invalid and so end this
excursion back to the Dark Ages.”

Both these Bills have now become Law in South Africa, and
there is no legal procedure within the framework of South
African Law whereby their constitutionality can be challenged,

From South Africa itself has come att urgent call for sup-
in the campaign against oppressive race legislation. The
erend Trevor Huddlestone, Superior of the Anglican Com-
munity of the Resurrection in South Africa appealing to Chris-
fian Action in England writes: “I would urge with all my
strength that you mobilize every person of standing in England
to condemn what is happening out here, particularly the two new
’Acsts)of tyranny”, (Church of England Newspaper, 6 March
1953).

The High Court of Parliament Act which was enacted by
the present Government in 1952, has undermined the Act of
iUnion which was the constitutional basis on which the Union
jof South Africa as a State and member of the British Com-
jmonwealth was entrusted with the Mandate by the Principal
[ Allied Powers to administrate South Africa “as an integral part
rOf the Union”,

The South West Africa Act gives the Furopean population
'of Soith West Africa six representatives in the Sonth Africa
House of Assembly, while the non-Europeans making nine-tenths
‘of the population are given no representuation at all. They are
represented by one Semator in the Upper House who must be
white and is nominated by the Government.

Comprlsory jurisdiction now needed

A world rencwned authority on internaﬁonal law, though
wxshmg to remain anonymous, has given it as his considered
sopnmon that the compulsory Junsdlchon of the Court could now
'be sought with regard to the continuation of the originaj Man-
idate. The repeated postponements of negotiations and their
‘inconclusive ‘character appear t6 many as z cynical disregard
of the gquestions of humanity and justice which are involved in
_this matter. Tt would surely assist the General Assembly of the
United Nations, when it next comes to consider this gquestion
jat its eighth session, if the judgment of the Court on the points
at issue were before it

If a former member of the League of Nations were to initiate
proceedings at the International Court to secure compulsory
"jurisdiction of the question, it would be possible for an inguiry
to be instituted into all legislation recently enacted by South
Africa and made applicable in South West Africa, Alterna.tively,
'the inquiry instituted by the (General Assembly at its seventh
isessuon could be extended to include South West Africa and
‘its findings made available to the Court before judgment is
‘given

Dealing with the compulsory jurisdiction under article 7 of
the Mandate, Sir Arnold McNair, one of the judges of the
" International Court, in a separate opinion published with the
+ advisory opinion stated:

“Although there is no longer anty League to supervise the
exercise of the Mandate, it would be an error to think that
there is no control over the Mandatory. Every State which

was 3 Member of the League at the time of its dissclution
still has 2 legal interest in the proper exercise of the Man-
date. The Mandate provides two kinds of machinery for its
supervision—jndicial, by means of the right of any Member of
the Leagune under article 7 to bring the Mandatory com-
pulsorily before the Permanent Court, and administrative,
by means of amnual reports and their examination by the
Permanent Mandates Commission of the League.

“The judicial supervision has been expressly preserved by
means of Article 37 of the Statute of the International Court
of Justice adopted in 1945:

““Whenever a treaty of convention in force provides for
reference of a matter to a tribunal to have been instituted
by the League of Nations, or to the Permanent Court of In-
ternational Justice, the matter shall, as between the parties
to the present Statute, be referred to the International Court
of Justice.

“This article effected a succession by the International
Court to the compulsory jurisdiction tonferred upon the Per-
manent Court by Asticle 7 of the Mandate; for there can be
no doubt that the Mandate, which embodies international
obligations, belongs to the category of treaty or convention;
in the judgment of the Permanent Court in the Mavrommatis
Polestine Concessions (Jurisdiction) case, Series A, No. &,
page 35, the Palestine Mandate was referred fo as an ‘inter-
national agreement’; and I have endeavoured to show that
the agreement between the Mandatory and other Members
of the League embodied in the Mandate is still ‘in force’.
The expression ‘Member of the League of Nations' is de-
scriptive in my opinion, not conditional, and does not mean
‘so long ag the League exists and they are Members of it';
their interest in the performance of the obligations of the
Mandate did not accrue to them merely from the Membership
of the League, as an examination of the content of the Man-
date makes clear.”

Court may coll far commission of inquiry

Sir Arnold McNair continued:

“Moreover, the Statute of the International Court em-
powers it to call from the parties for ‘any document’ or ‘any
explanations’ (Article 49) and to entrust any ‘individual,
body, bureaw, commission or other organization that it may
select, with the task of catrying out an enguiry . .." (Article
50). Article 94 of the Charter empowers the Security Council
of the United Nations to ‘make recommendations or decide
upon rneasures to be taken to give effect to the judgment’ of
the Court, in the event of a party to & case failing to carry
out a judgment of the Court. In addition, the General As-
sembly or the Security Council of the United Nations may
request the Court to give an advisory opinion on any legal
question (Article 96 of the Charter).”

The conclusion may be drawn from the opinion of the Court
on questions submitted to it that since the Court holds the .
United Nations to be the bedy which should exercise the fanc-
tions of the Leagne of Nations with respect to South West
Ajrica, any dispute in terms of article 7 of the Mandate could
be submitted by the United Nations itself to the Internationaf

© Court as one of the parties to the dispute, Altermatively, the
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General Assembly could recommend that all or some of the
Member States of the United Nations who were members of
the League of Nations at its dissolution should take the dispute
regarding continuance of the Union’s obligations with respect to
South West Africa to the International Court for its adjudica-
tion under article 7 of the Mandate, The conclusion of 2 new
instrument such as that sngeested by South Africa would, how-
ever, preclude any recourse to the Court on the basis of the
mandated status of South West Africa.

Since the substance of the matter was not brought before
the General Assembly at its seventh session and further nego-
tiations have come fo mo conclusion it would be possible for
one or more former members of the League of Natifons, such
as the United Kingdom, the United States, France, India, Syria,
Uruguay, Brazil, Norway, Thailand, etc,, to take the case to the
Court on their own inftiative.




According to Article 53 of the Statuie of the Court, if the
Union of South Africa refuses to aceept the jurisdiction of the
Court on the ground that the Mandate has lapsed or declines to
plead before it the Court can give an ex garte judgment after
satisfying itself that it has jurisdiction in accordance with
Aréiies.’iﬁandi%?andthatthe claim is well founded in fact
and law.

The United Nations Charter provides for the enforcement
of a judgment of the Court in case of its non-compliance by a
Member State In spite of its undertaking to do so under para-
graph 1 of Article 94 of the Charter. Paragraph 2 of that Article
authorizes recourse to the Security Council by the party affected
and the Security Council “may, if it deems necessary, make
recommendations or decide upon measures to be taken to give
effect to the judgment”,

Bifferent opinions exist as to what action the Security Coun-
cil can take to enforce a judgment of the International Court
but if no action is taken by the Security Council, Articles 1,
2, 10 and 14 of the Charter leave the way open for action by
the General Assembly on the question as a whole,

If South Africa showld continue fo refuse to carry out its
legal obligations with respect to the Mandate of South West
Africa, this could lead to its expulsion from the United Nations
under Article 6 of the Charter. That might not be the end of
the matter since under Article 2, paragraph 6, of the Charter
the United Nations is reguired to ensure that the actions of
States which are not Members of the United Nations conform
to the principles of the Charter as far as is necessary for the
maintenance of international peace and security.

There is danger, therefore, in the Union Government's posi-
tion that, if this is persisted in, it may lead to the request by
one or more States for an adjudication by the International
Court. Defiance of the International Court by the Union of
South Africa could in its turn set in motion 2 chain of action
which could inclnde a commission of inquiry into discriminatory
conditions and legislation similar to the inquiry imitiated by
the Political Committee for the Union itself at the seventh
session, but carrying with it the force of compulsory jurisdiction
and following wpon that further action by the General Assembly
or the Security Council which could inclnde the imposition of
economic sanctions against South Africa, such as an embargo
on its imports of ofl and other commmodities which conld have
serious political consequences for the Government in power.

The concept of protection of the rights of indigenous peoples
and their tutelage goes back very much further than the Trus-
teeship System of the United Nations, and without It our
civilization could hardly justify itself in Africa. It has been
coneeived and nurtured in the past century of colonial rule, and
those who claim the moral leadership of the world at the present
time cammof afford to comnive at the breach of trust which
South Africa’s incorporation of South West Aftiea (or any of
the Protectorates) into its tyrannical régime of racial dig.
crimination would' constitute, Britain herself is fast reaching
a turning point in the history of her relations with Africa, and
her initiative is required in an increasingly lawless world in
consolidating what has been gained through generations of her
rule in Africa. To Britain falls much of the responsibility now
for keeping the confidence of Africans in the processes of in-
ternal and intermational law and order as well as in the prin-
ciples of justice which underlie those processes.

It is therefore suggested that the compulsory jurisdiction of
the Court should now be sought by former members of the
League and a commission of ingniry appointed under Article
50 of the Statute of the Court.

FPart 1T

BECORD OF HEREROS' AFFEALS

It may be useful here to recapitulate some of the crcum-
stances under which the writer came to represent the case of
the Hereros in their enforced absence; for this purpose a letter
to the Chairman of the Fourth Committec in Paris, dated 1
January 1952, may be quoted:

International League for
Rights of Man,
Non-Governmental Organizations
Section, United Nations
1 January 1952
The Chairman,
Trusteeship Committee,
United Nations,
Palais de Chaillot,
Paris
South West Africa
Sir,

I enclose herewith a statement relating to the reguest that
Chief Hosea Kutako and others of the Herero, Nama and Berg
Damara tribes be permitted to appear before your Committes
in accordance with its resolution A/C.4/1..136 of 15 November
1951,

The enclosed statement is drawn up in reply to a number of
guestions asked by distinguished delegates when I made an oral
submission to your Committee on 8 December, It was then
hoped that the chiefs concerned or their representatives would
be granted travel facilities and I asked if replies to these ques-
tions could await their arrival.

Since they have not yet been granted these facilities and are
therefore tmable to appear and express themselves orally I have
drawn up this statement which sefs out in their proper order
and context the relevant documents, including verbatim records
of their own statements and petitions, which have been sub-
mitted by me on their behalf since 1946,

The serious implications of the South African Government's
failure to comply with five successive resolutions of the General
Assembly and with the advisory opinion of the International
Court of Justice have been the subject of a tmmber of petitions
also from public bodies outside the Territory (A/19017Add.
1.3,) In these it has beenm suggested that persistence in this
course by the Union of South Africa would constitute a threat
to peace and good order in Africa and that in that event recourse
to the Security Council might have tc be considered (See
United Nations document A/1901/Add.3, Fellowship of Recon-
ciliation, Canada).

I would convey through you, Sir, the deep anxiety of those
Africans who have petitioned the United Nations from South
West Africa, and at the same time their deep appreciation of the
wotle of your Committee. In bearing the burden of critical
decisions which will so profoundly affect Africa you are assured
of the support and prayers of those Africans for whom the

- United Nations Organization is siill inaccessible but is yet a
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firm ground of faith. And I trust your Committee’s invitation
to them to appear before it will remain .open to them,

Under the circumstances at present prevailing in Southern
Africa, where mounting suspicion and hestility need to be
overcome by good faith and confidence, the attention of the
United Nations ought also to be called to the threat which
exists, not only to South West Africa, but to three other
non-self-governing territories, namely, the British protecto-
rates of Bechuapaland, Basutoland and Swaziland. On several
occasions in recent months, the Prime Minister of South
Africa has publicly declared his intention of making an issue
at the next general election there of his demand for the in-
corporation  of these three non-self-governing territories into
the Union of South Africa.

I would like to conclude, Sir, with two Africans' statements,
One is from an old Herero man who fought against the
Germans in 1906:

“What we do not understand is that when two nations
have been at war, such as Britain and Germany or Italy,
and when one or another of these nations js defeated,
the lands belonging to that other nation are not taken
away from fhem. That nation remzins a bation and their
lands belong to them. The African people, slthough they
have always been on the side of the British people and
their Allies, yet have their lands taken away from them
and are still treated as though they had been conquered
by them” (Sumtnary Record, Fourth Committee, 1949, page
261, paragraph 31).



And from David Withooi, an aged Nama chief mentioned
in your resolution: ,

| “If we have to put down in writing the conditions of
our life, then, we do not kmow where to begin and
and where to end, Should we be born and live and close
our eyes under this umending imprisonment? Are we a
cursef generation because our chiefs fought for the freedom
of their pecple, their nation and their land? Ibid.,, page
?54 paragraphs 71 and 72,

Yours faithfully,
(Signed) Michael Scorr

' It has not yet been possible for the South West African
jefs or their designated representatives to. obtain the neces-
travel facilities to enable them to appear before the
Trusteeship Comumittee as invited, I have received a further
e from Chief Hosea Kutako stating that they have not
been able to obtain passports from the South African
vermment, that they approached the Native Commissioner
18 December 1951 and again on 27 December 1951 and
Tvere told to await the Government's decision,

Under the circumstances, and in view of z number of
ons which have been asked of me by a mmmber of
elegations, I should like as briefly as possible to recapitulate
e circumstances in which the Herero people and others
e to make their appeal to the United Nations, and I should
to refer to the facts abont my own association with
since these were the subject of a question by the dis-
ﬁi.ngmshed defegate of Sweden and others, and also to sum-
fnarize the opinfons and information submitted by me on
their behalf,
. In the first place, it is a matter on record in the United
Nations archives that the Herero people first made rep-
tion to the United Nations in 1946 hefore I had been
ESouthWestAfﬁcaorhadmetanyoftheirleadcrs
e or in Bechuanaland. This cable from Hosea Kutako
listed by the Secretariat at the time of its first debate
Egthe question of South West Africa in 1946, My work
1043 when I returned to South Africa had been at
. the St. Alban’s Mission, in the slum districts of Johanneshurg
I had never previously been in the territory of Sotuth
est Africa. In November of that year, I was staying in
Bechuanaland with Tshekedi Khama and was mformed that

&f this interview he explained that great anxiety was being
felt by his people and by thelr leaders in South West Africa
as they were being asked their oplnions regarding the future

their country and he was receiving letters asking him
ogothereandhelpmm‘“l‘hehentageofym:rfathers’
hans is about to be taken from them”, said one of the
etlers.

“Some of ns have been to Windhoek to attend a meeting
- 4o disctss the comntry. The white people there say that
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the country must be joined to the Union, but we said that
| it could not be joined to the Union but should be given
, to us as it is ours. All efforts are being made to prevail
| on us so that it may be joined to the Union.

“Chief Frederick, the heritage of your father’s orphans
is about to be taken from them and becanse we cannot

spmkwithonevomeaswearescatt&redaﬂoverthmr
commy our heritage may therefore fall to that side for

; which we have no liking.”

said other letters,

! It was explained to me that there were difficulties about
e free movement of their people inside the territory and

een Bechuanaland and South West Adrica. He hoped it-

ould be possible for me to visit them and also that their
ears and views could be made known.
At the same time, 1 was shown the correspondence and
ecord of interviews which had passed between Cldef Frederick
ey, the High Commissioner for the Tnited Kingdom,
shelkedi Khama and others in Bechuanaland regarding their
ews on the question of the incorporation of South West
Africa into the Union. In an interview with the High Com-

“allowed to convey to the United Nations themselves.

missioner on 20 September 1946, at Mafeking, Chief Frederick
Mahareru said

“I have heard with alarm that my country will be incor-

pora.tedmtotheUmon,andsoIdesxredtomeetyour

Excellency and ascertain whether it is true that my coln-

try is going to be made part of the Union”

The views of the five senior chiefs of Bechuanaland were
set out also in a memorandum entitled “The Case for Bechuana-
land” which was given to me at the same time,

After hearing these opinions I communicated by cable with
the United Nations Secretary-General on 12 Noventber 1946 ask-
ing whether the opimions of the Herero, Nama and Berg
Damara tribes had been made known to the United Nations,

Early in 1947, 1 wvisited South West Africa and after
obtaining an official written permission from the Govern-
ment visited Chief Hosea Kutako in his reserve at Ametmis.
I made & written record of this and subsequent interviews
at Gubabis and Windhoek with Chief Hosea Kutako and other
elders and people of the Herero, Nama and Berg Damara
tribes with the dates on which they occurred, the names of
tnterpreters and others present and conveyed these to Chief
Frederick in Bechuanaland, It was on the basis of these views
and wishes expressed in these interviews that the petition
addressed to the United Nations in 1947 was made. On my
return to South West Adrica, this petition was signed at
gatherings of chiefs and elders at Windhoek, Gobabis and
Okahandja, This petition and aib explanatory memorandum
containing a record of the origingl interviews with Chief
Frederick and the correspondence with the United Kingdom
High Commissioner for Bechuanaland were conveyed to the
United Nations in New York in 1947, and were published
as United Nations doeuments A/C4/94, 95, 96 and 97. Ob-
jections to this petttmn were made by the South African Gov-
ernment and recorded in document A/CA4/118,

I returned to South West Africa in February 1948 to report
on the question as it then stood and on the debate that had
taken place in the Trusteeship Committee and the plenary
sesgion and also on the Trusteeship Council’s examination
of the report submitted on the Administration of South West
Africa for 1946 by the Union Government, and the fifty ques-
tions which had beet submiited to the Government of South
Africa on their report. {See United Nations documeni T/175).
I was not- allowed permits to visit the Reserve where the
petitioners lived and was gramted only one permit to visit
one location by the Magistrate at Gobabis for a . period
of four hours, and on condition that I promised not to hold
a public meeting,

I camped cutside the Windhoek location for several weeks
and recorded interviews with the Chiefs Hosea Kutako, Ni-
canor Hcvelm, Festus Kandjo and & number of other leaders
during that time.

After recording these statements in English they were read
back by the interpreters to those who had made them (in
their own language) and were then signed and witnessed by
the interpreters and others present.

These statements I also conveyed to the United Nations in
1949, Having failed to reach Paris in November 1M8 in time
for the decbate on accommt of passport and travel difficulties,
I went to New York and, in 1949, was granted permission
to address the Trustesship Committee, after numerous letters
and documents constituting my credentials had been examined
by a special commmittee appointed by the Trusteeship Commit-
tee, and were found to be worthy of “full faith and credit”.
(See United Nations documents A/CA/L60, 62, 57.)

In-the course of my submission in 1949, T described the con-
ditlons in the territory as they had been described to me
by these Africans and the hopes and fears which’ they had
expressed to me and which they had hoped they would be
"I re-
jterated their regmest to be allowed to be present when the
question of the future of thelr coumtry was being discussed
by the Fourth Committee and submitted a number of written
statements and an extract from the South West Africa Com-
mission on Native Labour which had been published and
these were printed in the ammexure to the proceedings of the



Trusteeship Commpittee in 1949 (Summary Record, Fourth
Commitiee, 1949, and Annexure, pages 13-36).

While in Paiis at this session of the United Nations the
writer received a notification from the Ministry of the In-
terior that I had been declared “a prohibited inhabitant of
or visitor to the Union”. And it has not yet been possible
to get this order rescinded. In the absence of the Chiefs,
the Fourth Committee heard further oral submissions from
the writer and a resohution was passed authorizing the Ad Hoc
Committee to continue ifs negotiations, This resolution was
repeated again in 1952,

Port IIT
A BRIEF HISTORY OF THE MATTER

The importatce which was atiributed in the past by the
League of Nations and at present by the United Nations
to the guestion of South West Africa derives from the fact
that the history of this territory was onme of the primary
reasons for bringing into being the system of intermational
accoustability for colonial territordes. It had been in South
West Africa that cme of the darkest chapters of the white
man’s dealings with Africa had been enacted by Germany.

Three of the principal tribes there had been converted to
the Christian faith by the early German missionaries of the
Lutheran church. They were the Hereros, the Namas or
“Hottentots”, and the Berg Damaras. After their conversion
to the Christian gospel and acceptence of Christ as the
SBaviour they found themselves being remorselessly deceived
and dispossessed of their lands and rights through bogus
treaties and “pentlemen’s agreements”. The doctrine of the
“herrenvolk” was first applied as a principle of colonial policy
in Africa by Paul Robhrbach of the German Colonial Office.
Oune of the principal executives of this policy was none other
than the father of Herman Goering, When the Africans
awoke to the full significance of this doctrine and its implica-
tions they rose in abortive revolt to find that they had been
surrotmded by the German army. After their defeat they were
magsacred. The Hereros were reduced from 80,000 to 15000
mer, women and children, and the Nama people were halved,
according to the PBritish Government's Blue Book C.D. 9146,

The horrers of that ‘massacre in the desert under the orders
of the German General von Trotha, are remembered in South
West Africa to this day by their Chief, Hosea Kutako, and
others who have miracnlously kept their faith in spite of all
that hzs happened to them. Europe has since been twice dev-
astated by & Germany inebriated with this doctrine of racial
SHpremacy.

During the First World War some of the Herero chicfs
who had sought refuge in the neighbouring British Pro-
tectorate of Bechuanaland were persuaded by the British
authorities to go back into South West Africa and to persuade
their people to support the Alfied armies. In return for this,
they were given fo wmderstand that their traditional lands
would be returnied to them. When they asked that this should
be put in writing they were told that the treaty would be
drawn up after the war and after the defeat of Germany
but could not be done before, For their support to the Allied
armies many Hereros were shot and were hanged from the
trees by wire ropes and were buried up to thelr necks in
the sand.

After the war, the Treaty of Versailles was signed between
the Allies and Germany, The United States of America was
not a signatory to the Vexsailles Treaty but signed her own
treaty with Germany. Under thege treaties, Germany's eolonial
possessions were not to be transferred to the ownership of the
Allies, but the principle of intermational accountability was
to be established through the Permament Mandates Commis-
sion of the League of Nations, This body was entrissted by the
principal Allied and Associated Powers (which included the
United States) with the fask of exarmmng annusl reports
by the administering Powers and it was also given the re-
sponsibility of examining petitions from the inhabitants, Thus
the inhabitants of South West Africa were among the first

to receive a formal right of petition to an international tvi-
bumal,

South Africa was entrusted with the task of administering
South West Africa by the Principal Allled and Associated
Powers (not by the League of Nations). It was to be re-
garded as a “sacred trust of civilization”. Its primary purpose
was to bs the economic and social well-being of the inhabitants,

When at the end of the Second World War South Africa
claimed the right to incorporate South West Africa into the
Union, this claim was rejected by the United Nations Gensral
Asgsembly at London and at San Francisco, and every year
subsequently the United Nations has passed resolutions calling
upon Sonth Africa to bring the territory under the Trustee-

" 'ship System or to continue administering it as z Mandate,

South Africa has pursued its own course and has in effect
incorporated it into the Union by giving South West Africa
six seats in the Unior's House of Assembly. Only the white
one-tenth of the population has the right of election, however.
The “non-European” nine-tenths of the population is tepre-
sented by one semator in the Upper House who is nominated by
the Government and who must be white.

It was hecause of this and hecause of the extent to which
racial discrimination has been applied in this so-called “sacred
trust of clvilization” that the United Nations showed & patience
and a readiness to grant a hearing to the Africans from that
territory when they appealed to the United Nations, Dr. Malan
is exasperated by the persistence of the United Nations and
their refusal to recognize his faif aeccompli.

In 1949, and again in 1951, the writer was given permission
to make an oral statement before the Fourth Commitiee on
behalf of the petitioners, In 1951, the South African Govern-
ment had refused to allow Chief Hosea Kutako and others
to come, after they had received a cable from Dr, Ralph
Bunche conveying the readiness of the Fourth Commities to
hear them. The South African representative walked out of
the Fourth Committee in protest at the action which he con-
sidered unconstitutional and an interferemce in the domestic
affairs of South Afriea,

The procedural question involved here, however, was not
the right of petition of the inhghitants of South West Afriea

"or whether this should be an oral or written petition, as it

had been under the League, but rather the right of a com-
mittee of the United Nations to hear first-hand evidence on
a matter of which it had been legitimately seized by the
General Assembly. The subject of South West Adfriea had
been entrusted to the Fourth Committee to deal with by
the General Assembly, For five years they have been inviting
South Africa to come to some agreement which would con-
tinue the essential features of the Trust. I, as South Africa
contends, the League of Nations is dead, that does not mean,
as the International Court of Justice pointed out in its ad-
visory opinion on the matter, that the obligations are dead.
These continne, and if South Africa does not wish to recognize
the Trusteeship System then there was the Ad Hor Commit-
tee especially set mp by the Fourth Committee to negotiate
ah agreement as neatly as possible in accordance with the
terms - of the Mandates System,

(The Hereros' petition did not establish the right of any
individual or group to be granted a hearing but rather the
right of the Committee itself to hear evidence, if necessary
in face of the opposition of a Member State, where it con-
sidered the subject itself of sufficient impottance to warrant
this. The discretion of course remains with the. Fourth Com-

"mittes, and groups in colonial territori¢s ought not to assume
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that they have an established right to a hearing by the Fourth
Committee. The inhabitants of the Trust Territories are
the only people who can yet be said to have the right of
petition with a procedure established for the hearing of oral
petitions.)

South Africa continues to reEuse to negotiate any a.greunent
with any organ of the United Nations, or to recognize its




'jurisdiction in South Weat Africa, The United Nations, how-
ever, maintains that it has an obligation towards the in-
{habitants of that territory, and that South Africa has obliga-
tions towards them and towards the Upited Natlons, The
r_qu&étian remains—how will this tribunal of the world, which
\for all its shortcomings remamins the only tribunal for the
’@:zmtinuance of this sacred trust of civilization, be able fo male
’eﬁective the rule of international law in this African base.
It is a very significant case at the present time and one which
fs being watched by all Africa in face of the threat of in-
‘creasing lawlessness and racial diserimination by the present
'Government against the African and other “non-European”
pecples of the territories under its otherwise undisputed sway.
‘ The determination which the United Nations has shown
in this matter may not be of the same order as that shown
in resistance to aggression elsewhere. But it is significant in
‘the whole world context at the present time. The West can-
not afford another débicle in Africa such as it has suffered

in Asia, There must not be another Malaya in Africa. The

‘West mmst somehow bring home to the South African Gov-
 ernment the irresponsibility of its policies in Africa and their
'incveasingly dangerous consequences, before it is too late.

- This may explain the persistance of the United Nations in
seeking to grant a hearing to these African chiefs. They were
'refused permission to attemd the United Nations and the writer
has been declared a “prohibited inhabitant of or visitor to the
Union”, But the attempt to secure a hearing for Chief Hosea
"Kutako will 20 on because it is of importance to the African

people that his story should go on record and should be heard,
for it is the story of his people, from hig childhood till today.
It is the history of the impact of our civilization on that part
of Africa, and of all that now has to be rectified with all the
technical resources that our civilization has through the United
Nations and its specialized agencies,

The question of a hearing (while it has not established
a precedent or procedure yet whereby all colonial peoples can
appeal to the United Nations or the Fourth Committee) has,
despite South Africa’s defiance, stremgthened the conception
of international accountability for colonial territories and re-
spect for the rights of indigencus peoples. It has also increased
the importance of the part which the non-governmental
organizations can play in representing the interests of those
who, for political reasons, may not themseclves have access
to the United Nations and who, without some unofficial chan-
nel of communication, would remain inarticulate,

Nevertheless, in the particular case of South West Africa
it was the importance of the subject in the general history of
colonial rule and the present development of trusteeship, and
the recognition of this by the Fourth Committes, that led to
the grant of a hearing to the writer in the absence of the
Herero Chief. .

Under the eircumstances related above it is urgently neces-
sary to appeal to those who were formerly Members of the
League of Nations fo initiate proceedings at the Intetna-
tional Court of Justice to secure its compulsory jurisdiction in
the matter of South West Africa and to call for a commission
of inquiry in accordance with Article 50 of the Statute of
the Court.

Appendix VIII

The Secretary-Genertal,
United Nations,
New York

Sir,

Chief Hosea Kutako,
P. Q. Box 1034,
Windhoel,

Sonth West Africa,
8 December 1952

I hereby wish to inform you that our wish is to put South West Africa under
the direct supervision of the United Nations but not under any other independent

instrument,

We strongly object to the proposal made by the Union Government to appoint
Britain, France and the United States to be the new instrument fo whom the re-
ports on the administration of South West Africa should be sent. _

It is our wish that the reports on the administration of South West Africa be
examined by the United Nations, or an instrument appointed by and responsible

to the United Nations.

As we have been refused to send our own delegation to the United Nations to

resent, we again ask the United Nations to send an impartial commission to South

est Africa, to see the conditions under which we are forced to live as well as to
obtain information in regard to our desires. . ‘ ‘

Hoping that the United Nations will consider sending the long desired impartial

commission,

I am,
Yours faithfully,
(Signed) Hosea Kuraxo




Appendix IX

Chief David Withooi,
c/o P. O, Box 17,
Gibeon, South West Africa,

1 June 1953
The Chairman,
Ad Hoc Commitice on Sonth West Africa,
United Nations,
New York
Dear Sir,

I, the undersigned Chief of the whole Nama iribe
in South West Africa humbly beg to state my opinion
as follows: _

During the last years until now the question of the
future of South West Africa has been debated serious-
ly. It has come so far that the opinion of the Interna-
tional Court of Justice has been asked, and other
different opinions and suggestions have been made from
all sides although they have reached no definite agree-
ment. In spite of the fact that no opinion has
asked to us as a population, which is most vexed by
this question we are very worried with the future of
this country of ours,

On behalf of my people I wish to call upon the
United Nations to resolve no agreement whatsoever
in connexion herewith uniil the United Nations has
forwarded an impartial commission fo us or until our
own people represent us on the United Nations. Among
all those motions which have been made in that matter
the suggestion given by the American student namely
Herbert F. Krensky is considered as an effective one.

This suggestion which contains the whole Southern
Africa calls the “Confederation as a possible solution
for the Race Question in the Union” and is written
in the Afrikaans News Paper the “Huisgenoot” of -
the 19 September 1952, In this suggestion the South-
ern Africa is divided into twenty-four federation States,
twelve of whom are the Sovereign European States,
and the other twelve are the non-European States ruled
by themselves. ‘

If this idea is accepted it means, that the Nama
tribes should have no occupation at all, because the
proposer has made no provision for this big nation

-in his opinion and has left it out consciously, The parts

whereon the Nama tribes should claitn begin from -
north to south from the southern point of the Reaboth
Republic up to the Southern point of the Bondeis
Reserve and, from West to East, from the Namib
country up to the Kalahari. ;

If this ides is accepted, once more I wish to call
upon the United Nations to declare these parts as the
“Namaland Republic” as it has been done with the
other nations, otherwise we do not receive it peace>
fully and with congratulation. ‘ S

The sugpested plan is enclosed for your mformaf
ton.?
I remain, yours in expectation,
(Signed) Chief David Wrrsoor

9 Note by the Secrelariat: The suggested plan is in the files
of the Secretariat and may be examined upon request,

Printed in U.S.A.
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