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ANNEX
DECISION OF THE COMMITTEE AGAINST TORTURE UNDER ARTICLE 22

OF THE CONVENTION AGAINST TORTURE AND OTHER CRUEL, INHUMAN
OR DEGRADING TREATMENT OR PUNISHMENT

Twenty-eighth session
concerning

Complaint No. 138/1999

Submitted by: Mr. M.P.S.
(represented by counsdl)

Alleged victim: Mr. M.P.S.

State party: Audrdia

Date of complaint: 4 June 1999

Date of present decison: 30 April 2002

The Committee againg Torture, established under article 17 of the Convention
againg Torture and Other Crud, Inhuman or Degrading Treatment or Punishment,

Mesting on 30 April 2002,

Having concduded its consideration of complaint No. 138/1999, submitted to
the Committee againg Torture under article 22 of the Convention againgt Torture and
Other Crud, Inhuman or Degrading Treatment or Punishment,

Having taken into account dl information made avallable to it by the
complainant and the State party,

Adopts its Decision under article 22, paragraph 7, of the Convention.

1.1  ThecomplanantisMr. M.P.S, aSi Lankan nationa of Tamil ethnicity, who,
a the time of submitting his complaint, was detained at the Villawood Detention
Centrein Sydney, Audrdia He cdamsthat hisremovd to Sri Lanka entailed a
violation of article 3 of the Convention againg Torture and Other Crud, Inhuman or
Degrading Treatment or Punishment by Audtrdlia. He is represented by counsd!.

1.2  Inaccordance with article 22, paragraph 3, of the Convention, the Committee
transmitted the complaint to the State party on 21 June 1999 at 2.35 p.m. Geneva
time. At the sametime, acting under rule 108 of its rules of procedure, the Committee
requested the State party not to expel the complainant to Sri Lankawhile his
complaint was being consgdered. The Committee notes the information from the State



party that the complainant was removed from Augtrdiaon 21 June 1999. The
Secretary-Generd’ s note verbae was received by the Permanent Mission of Audtrdia
when the complainant had alegedly aready been deported to Sri Lanka.

The facts as submitted by the complainant

21  On9 September 1997, the complainant arrived in Austraia without a passport
or other identification papers. On 15 September 1997, he applied for refugee status
(protection visa) to the Department of Immigration and Multiculturd Affairs. His
application was rejected on 25 September 1997. The decision not to grant a
protection visa was confirmed by the Refugee Review Tribunad (RRT) on 30 October
1997, after conducting a hearing, where alegd adviser and an interpreter asssted the
complainant. Upon decision of the Federal Court of 13 May 1998, the matter was
referred back to the RRT for re-determination. On 20 August 1998, the Tribuna
decided again not to grant a protection visa, after hearing the complainant. On 3
February 1999, the federal Court dismissed the complainant’s appeal againgt the
second RRT decison. An gppedl to the Full Court of the Federd Court was dismissed
on 14 May 1999. On 3 November 1997, 20 August 1998 and 18 June 1999, his case
was congdered not to satisfy the requirements for granting avisato remanin
Audrdiaon humanitarian grounds. Counsd submitsthat al effective domestic
remedies have been exhausted.

2.2 Counsd submitsthat the complainant lived in Nuwara Eliya, an areain the
south of Sri Lanka. In 1989, when fighting broke out between the pro-Sinhdese
movement Janatha Vimurthi Peramuna (JVP) and the Government in the Nuwara
Eliya area, the complainant was arrested and detained for Six to seven monthsin the
Diyatdawa Army Camp on suspicion of being amember of VP. During thistime,
the complainant was dlegedly questioned and subjected to torture by army officers.
The complainant’s father paid alarge amount of money to secure his release.

2.3  From 1992 to 1995, members of the Liberation Tigers of Tamil Edlam
(LTTE), friends of hiswife' sfamily, visted frequently and the complainant was
obliged to provide food and accommodation. On the last occasion, in October 1995,
severad members of the LTTE cameto stay with hisfamily for 15 days. During this
time, the oil tanks in Kolonawa, Colombo, were bombed and the police bdieved that
the people staying with the complainant’s family had been involved. The complainant
was allegedly taken to the police Sation in Nuwara Eliya, interrogeted and tortured. It
is submitted that the complainant had only been released after three days upon
payment of alarge anount of money to the police officer in charge.

24  InFebruary 1996, the LTTE accused the complainant of providing the
Government with information on the il tank attack. Counsd submits that the
complainant was besten and threstened with desth. After intervention by hisfamily
and his wife, he was spared.

25  Towardsthe end of February 1996, the complainant was arrested by the police
and taken to Diyathdawa Army Camp, detained for three days, and alegedly tortured.
Counsd submitsthat the father of the complainant paid alarge amount of money for
hisrdease. Immediately after his reease, the complainant fled Nuwara Eliyafor fear



of the Sri Lankan authoritiesand the LTTE. He stayed with friendsin Kandy and
later in Hatton for some months, before he went to Colombo.

2.6  Laterin 1996, the Maradana police arrested the complainant in Colombo,
detained him for one week and questioned him on hisrelationship withthe LTTE. It
is submitted that the complainant was besaten every night by police officers and that he
was not given proper food. In March 1997, the complainant managed to flee S
Lankato Cambodia, Bangkok and Sydney.

2.7  Counsd submitsthat in view of the two arrests of the complainant with regard
to the Kolonawa bomb blast, there isared chance that he would be arrested again
should hereturn to Sri Lanka Counsel believes that the documents, which have been
taken away from the complainant by the police, have been supplied to the secret
police (NIB) and, therefore, the authorities will bein a postion to trace the
complainant wherever helives. Counsd argues that the complainant had been
arrested and come to the attention of the security forces for providing a safe place to
LTTE memberswho alegedly were involved in what is considered to be one of the
mgor nations committed by the LTTE. The complainant would very likely be
detained and interrogated at the airport upon his return to Colombo.

2.8  Counsd further submits that there are substantia grounds for bdlieving that
the complainant would be in danger of being subjected to torture by Sri Lankan
police, security forcesand the LTTE if hereturned to Sri Lanka. The complainant
experienced torture and ill-treatment by the authorities and the LTTE before he left
the country. Counsd quotes Human Rights Watch reports and reports by the United
States Department of State of 1996 as evidence of a consistent pattern of gross and
systematic violaions of human rightsin Si Lanka. Counsel argues that under the
Prevention of Terrorism Act and Emergency Regulations the police can arrest on the
basis of mere suspicion, often based on the presumption of guilt arisng merdly from a
person coming from the north or east of the country. In such an atmosphere, counsd
sees every chance that the complainant, as a Tamil-pesking young man from the
Eastern Province of Sri Lanka, will be harassed and mistreated by the authorities on
mere suspicion. Counsel quotes from Sri Lankan newspaper headlines and articlesin
thisregard.

The complaint

3.1  Counsd submitsthat the evauation of evidence in asylum proceduresin
Audrdiaisdeficient. Counsd argues that the Audrdian immigration authorities
expect an gpplicant to give the full facts on hiscdam upon hisarrival. Counsd
submitsthat thisis not judtified, as asylum-seekers behave initidly in an irrationd and
inadequate way, do not trust the authorities and are only ready to tdll the true and
complete Sory after having been in the country for sometime. Therefore, the opinion
of the Audraian Government that whatever isinvoked later is not trustworthy is
congdered absurd by counsdl, asin cases such as the complainant’ s new statements
have to be accepted by the RRT in spite of the fact that the story was incoherent,
incongstent and contradictory in the beginning.

3.2  Counsd clamsthat the deportation of the complainant to Sri Lanka violated
article 3 of the Convention againg Torture and Other Inhuman or Degrading



Treatment or Punishment. Counsel argues that there were substantial grounds for
believing that the complainant would be in danger of being subjected to torture if
deported. Given the absolute prohibition to expd a person where he risks being
subjected to torture, counsd submits that the complainant should not have been
removed.

3.3  Counsd clamsthat the evidence of a conggtent pattern of gross and massive
violations of human rightsin Si Lanka prohibits the Government of Audtrdiafrom
expdling the complainant.

State party’s observations on admissibility and merits

4.1  The State party submitsthat it has been its practice to comply with requests for
interim measures by the Committee whenever it has been in aposition to do so.
However, the complainant was removed from Australia on 21 June 1999 at 4.30 am.
Genevatime. Thetext of the complaint and the Committee' s request was received
after the complainant had been removed from Audrdia, i.e. in the ordinary mail a the
Permanent Mission of Audrdiain Genevain the late morning of 21 June 1999, and,
subsequently, on the same day at 2.36 p.m. Genevatime on the Misson’sfax

mechine.

4.2  The State party contests the dlegations of procedurad shortcomings with
regard to the handling of evidence when consdering the case of the complainant. The
State party submits that the complainant has provided no evidence that the dleged
procedurd irregularities amount to a breach of any of the provisons of the
Convention and, therefore, this claim should be dismissed as inadmissible ratione
materiae. Alternatively, the State party submits that, except in limited circumstances,
it is beyond the competence of the Committee to review findings of fact or the
interpretation of domedtic legidation by nationd organs of the State party.
Furthermore, the State party submits that any issue arising from possible errors of law
by the firg RRT decision would have been rectified subsequently. The complainant
falled to refer to the second and third decisions of the Federal Court in this regard.

4.3  The State party contests that there are substantiad grounds for believing that
the complainant would be in danger of being subjected to torture if returned to Sri
Lanka. The State party submitsthat the risk of ill-trestment by the LTTE dleged by
the complainant does not raise an issue for consideration by the Committee, because
the complainant falled to provide any evidence that the LTTE would act with the
consent or acquiescence of the Sri Lankan authorities. Furthermore, the complainant
faled to demondtrate thet the LTTE are exercisng quas-governmenta authority over
an areato which heisto be returned and, therefore, could be regarded as an agent for
the purposes of article 3 of the Convention. Alternatively, the State party submits that
the complainant has falled to submit that heis at risk of being tortured by the LTTE.
In thisregard, the State party requests that the complaint be declared inadmissible
ratione materiae. With regard to the risk of being tortured by Sri Lankan authorities,
the State party submits that the complainant’ s evidence lacks credibility or,
dternatively, is not sufficient to establish ared, foreseegble and persona risk of being
subjected to torture.



4.4  The State party requests that the complaint be declared inadmissible ratione
materiae as far asthe complainant relies on an interpretation of article 3 of the
Convention that a pattern of gross violations of human rightsin the receiving State is
sufficient to trigger the internationa protection of article 3.

45  Findly, the State party notes that the right not to be tortured is protected under
domedtic law in Sri Lanka. Furthermore, Sri Lanka ratified the Convention and isa
party to the Internationd Covenant on Civil and Political Rights.

| ssues and proceedings befor e the Committee

5. The Committee notes that the Federal Court had dismissed the complainant’s
clam on 18 June 1999, thus leaving the complainant with only three daysto avail
himsdf of article 22 of the Convention.

Consderations of the admissibility

6.1  Before conddering any clams contained in a communication, the Committee
againg Torture must decide whether the communication is admissible under article 22
of the Convention. The Committee has ascertained, asit is required to do under
article 22, paragraph 5 (@), of the Convention, that the same matter has not been and is
not being examined under another procedure of internationa investigation or
Settlement.

6.2  The Committee notes the State party’ s claim that the communication is
inadmissible ratione materiae (see paras. 4.2-4.3). The Committee, however, is of the
opinion that the State party’ s arguments rai se substantive issues which should be dedlt
with a the merits and not the admissbility sage. The Committee, therefore,

consders that the conditionslaid down in article 22, paragraph 5 (b), of the
Convention have been met. Since the Committee sees no further obstacles to
admisshility, it declares the communication admissible.

Condderation of themerits

7.1  Theissue before the Committee is whether the forced return of the
complainant to Sri Lanka violated the obligation of Audtraliaunder article 3 of the
Convention not to expel or return a person to another State where there are substantial
grounds for believing that he or she would be in danger of being subjected to torture.

7.2  The Committee must decide, pursuant to article 3, paragraph 1, of the
Convention whether there were substantia grounds for believing thet the aleged
victim would have been in danger of being subjected to torture upon return to Sri
Lanka In reaching this decison, the Committee must take into account all relevant
consderations, pursuant to article 3, paragraph 2, of the Convention, including the
exigence of a consgtent pattern of gross, flagrant or mass violaions of human rights.
Theam of the determination, however, is to establish whether the individua
concerned would be personaly at risk of being subjected to torture in the country to
which he or shewould return. It follows that the existence of a consstent pattern of
gross, flagrant or mass violations of human rightsin a country does not as such
condtitute a sufficient ground for determining that a particular person would bein



danger of being subjected to torture upon his return to that country; additional grounds
must exist to show that the individua concerned would be personaly at risk.

Similarly, the absence of a consstent pattern of gross violations of human rights does
not mean that a person cannot be considered to be in danger of being subjected to
torture in his or her specific circumstances.

7.3 Inthe present case, the Committee notes the State party’ s argument thet it is
beyond its competence to review findings of fact or the interpretation of domestic
legidation by national organs of the State party. The Committee agrees that it cannot
overturn an authoritative domestic organ’ s interpretation of the gpplication of
domedtic legidation, but reiterates that it is not bound by findings of fact that are
made by organs of the State party and instead has the power, provided for by article
22, paragraph 4, of the Convention, of free assessment of the facts based upon the full
st of circumstancesin every case’ The Committee recalls that, even though there
may be some remaining doubt asto the veracity of the facts adduced by a
complainant, it must ensure that his security is not endangered.? In order to do this, it
is not necessary that dl the factsinvoked by the complainant should be proved; it is
aufficient that the Committee should consder them to be sufficiently substantiated
and reliable.

7.4 Withregard to the complainant’s cdlaim that he was in danger of being
subjected to torture by the LTTE, the Committee recdlls that the State party’s
obligation to refrain from forcibly returning a person to another State where there are
subgtantia grounds for believing that he or she would be in danger of being subjected
to tortureis directly linked to the definition of torture as found in article 1 of the
Convention. For the purposes of the Convention, according to article 1, “the term
‘torture’ means any act by which severe pain or suffering, whether physical or mentd,
isintentiondly inflicted on a person for such purposes as obtaining from him or a
third person information or a confesson, punishing him for an act he or athird person
has committed or is suspected of having committed, or intimidating or coercing him

or athird person, or for any reason based on discrimination of any kind, when such
pain or suffering isinflicted by or a the ingtigation of or with the consent or
acquiescence of apublic officid or other person acting in an officid capacity”. The
Committee recdls its previous jurisprudence that the issue whether the State party has
an obligation to refrain from expeling a person who might risk pain or suffering
inflicted by a non-governmenta entity, without the consent or acquiescence of the
Governmert, falls outside the scope of article 3 of the Convention.®

7.5  The Committee notes with concern the reports of torture by public officiasin
Si Lanka, including those submitted by the complainant, but points out thet, for the
purposes of article 3 of the Convention, substantial grounds must exist thet create a
foreseeable, real and persond risk of torture in the country to which the complainant
isto bereturned. On the basis of the facts as submitted by the complainant, the
Committee is of the opinion that such grounds have not been established. Therefore,
the Committee considers that the complainant has not substantiated his claim that he
was persondly at area risk of being subjected to torture, if returned to Sri Lanka

8. The Committee againgt Torture, acting under article 22, paragraph 7, of the
Convention againg Torture and Other Cruel, Inhuman or Degrading Trestment or
Punishment, concludes that the removal of the complainant to Sri Lanka, on the basis



of the information submitted, did not congtitute a breach of article 3 of the
Convention.

Notes
! Generad Commert No. 1, sixteenth session (1996), para. 9 (b).

2 See Mutombo v. Switzerland, case No. 13/1993, Views adopted on 27 April 1994,
para. 9.2.

3 G.R.B. v. Sweden, case No. 83/1997, Views adopted on 15 May 1998, para. 6.5.




