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En su resolucion 2002/44, la Comisioén de Derechos Humanos pidi6 a la Alta Comisionada
de las Naciones Unidas para los Derechos Humanos que, con la cooperacion de los gobiernos
interesados celebrara una reunion consultiva para todos los Estados Miembros, organizaciones
intergubernamentales y organizaciones no gubernamentales reconocidas como entidades
consultivas por el Consejo Economico y Social que se interesasen por esa cuestion, utilizando los
recursos disponibles, con miras a finalizar los "Principios y directrices basicos sobre el derecho
de las victimas de violaciones de las normas internacionales de derechos humanos y del derecho
internacional humanitario a interponer recursos y obtener reparaciones", sobre la base de las
observaciones presentadas.
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En el parrafo 4 de esta misma resolucion, la Comision pidié también a la Alta Comisionada
que le transmitiera, en su 59° periodo de sesiones, el resultado final de la reunion consultiva para
someterlo a su consideracion.

En consecuencia, el Alto Comisionado tiene el honor de trasmitir a la Comision el informe
del Presidente-Relator, Embajador Alejandro Salinas (Chile), acerca de la reunion consultiva en
la que se examino el proyecto de principios y directrices basicos sobre el derecho de las victimas
de violaciones de las normas internacionales de derechos humanos y del derecho internacional
humanitario a interponer recursos y obtener reparaciones.
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INFORME DE LA REUNION CONSULTIVA EN LA QUE SE EXAMINO
EL PROYECTO DE PRINCIPIOS Y DIRECTRICES BASICOS SOBRE
EL DERECHO DE LAS VICTIMAS DE VIOLACIONES DE LAS
NORMAS INTERNACIONALES DE DERECHOS HUMANOS Y DELL
DERECHO INTERNACIONAL HUMANITARIO A INTERPONER
RECURSOS Y OBTENER REPARACIONES

Presidente-Relator: Embajador Alejandro Salinas (Chile)
Resumen ejecutivo

De conformidad con la resolucion 2002/44 de la Comision de Derechos Humanos, la
Oficina del Alto Comisionado de las Naciones Unidas para los Derechos Humanos convocd, en
cooperacion con el Gobierno de Chile, una consulta internacional para todos los Estados
Miembros, organizaciones intergubernamentales y organizaciones no gubernamentales (ONG)
reconocidas que se interesasen en esta cuestion, utilizando los recursos disponibles, con miras a
finalizar el proyecto de principios y directrices basicos sobre el derecho de las victimas de
violaciones de las normas internacionales de derechos humanos y del derecho internacional
humanitario a interponer recursos y obtener reparaciones (en adelante "proyecto de directrices"),
que figura en anexo al documento E/CN.4/2000/62.

Los trabajos sobre el proyecto de directrices empezaron en 1989, en cumplimiento de una
resolucion de la Subcomision de Prevencion de Discriminaciones y Proteccion a las Minorias.
Mas adelante, el proyecto de directrices se beneficio de la aportacion de expertos y de diversas
series de comentarios de los Estados Miembros y de las organizaciones internacionales y no
gubernamentales.

La consulta para finalizar el proyecto de directrices, que se celebro en Ginebra los
dias 30 de septiembre y 1° de octubre de 2002, estuvo presidida por el Sr. Alejandro Salinas
(Chile). Los Sres. Theo van Boven y Cherif Bassiouni, a quienes se les habia encomendado la
preparacion del proyecto de directrices, contribuyeron a la consulta en su calidad de expertos.
La consulta se beneficié también de la amplia participacion de los Estados Miembros, las
organizaciones intergubernamentales y las organizaciones no gubernamentales.

Después de las intervenciones de los dos expertos, los participantes en la consulta pasaron
a examinar el proyecto de directrices. Cada uno de los principios del proyecto de directrices fue
objeto de un debate detallado, y se determinaron los puntos de acuerdo y los problemas
pendientes. Al término de la reunion, el Presidente-Relator y los participantes consideraron las
posibilidades de seguimiento de la reunion consultiva, asi como las recomendaciones del
Presidente-Relator al respecto.

Los participantes en la reunion acordaron que el informe a la Comision de Derechos
Humanos sobre sus conclusiones finales deberia incluir las conclusiones y las recomendaciones
del Presidente respecto del seguimiento de la reunidon consultiva y un resumen de los debates de
la reunion (véase el anexo I).
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Sobre la base de los debates celebrados, el Presidente-Relator recomend6 que, en el marco
del seguimiento de la reunion consultiva:

a)

b)

La Comision de Derechos Humanos establezca, en su proximo periodo de sesiones,
un mecanismo adecuado y eficaz para ultimar la elaboracion de los principios y
directrices basicos sobre el derecho de las victimas de violaciones de las normas
internacionales de derechos humanos y del derecho internacional humanitario a
interponer recursos y obtener reparaciones, que figuran en el documento
E/CN.4/2000/62;

Teniendo en cuenta los debates celebrados y las conclusiones del Presidente-Relator
que figuran en el informe de la reunidon consultiva, dicho mecanismo consulte a los
gobiernos, las organizaciones intergubernamentales y las organizaciones no
gubernamentales interesados y coopere con ellos, asi como con los dos expertos, los
Sres. Theo van Boven y Cherif Bassiouni, en su labor.
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INTRODUCCION

1.  La Oficina del Alto Comisionado de las Naciones Unidas para los Derechos Humanos
(ACNUDH) convoco una consulta internacional para los dias 30 de septiembre a 1° de octubre
de 2002, utilizando los recursos disponibles, con miras a finalizar el proyecto de principios y
directrices basicos sobre el derecho de las victimas de violaciones de las normas internacionales
de derechos humanos y del derecho internacional humanitario a interponer recursos y obtener
reparaciones (en adelante "proyecto de directrices"). La consulta, que se convoco en
cumplimiento de la resolucién 2002/44 de la Comision de Derechos Humanos, fue presidida por
el Sr. Alejandro Salinas (Chile) y conto con el asesoramiento especializado de los expertos
encargados de elaborar el proyecto de directrices (los Sres. Theo van Boven y Cherif Bassiouni).
Participaron en la consulta los representantes de un elevado nimero de Estados Miembros, ONG
y organismos internacionales (la lista de participantes figura en el anexo III infra).

2. Lareunién consultiva tuvo a la disposicion el informe final del Sr. Cherif Bassiouni,
Relator Especial, titulado "El derecho de restitucion, indemnizacion y rehabilitacion de las
victimas de violaciones graves de los derechos humanos y las libertades fundamentales"
(E/CN.4/2000/62), asi como el anexo "Principios y directrices basicos sobre el derecho de las
victimas de violaciones de las normas internacionales de derechos humanos y del derecho
internacional humanitario a interponer recursos y obtener reparaciones.

3. Unrepresentante del Alto Comisionado para los Derechos Humanos declar6 abierta la
reunion. Después de la eleccion del Presidente-Relator, la reunion aprobo su programa (véase el
anexo Il infra).

4.  Acto seguido el Presidente invit6 a los participantes a hacer observaciones generales sobre
el proyecto de directrices. Después de las intervenciones de los dos expertos, el Presidente invitd
a los participantes a examinar los diversos grupos de principios. La reunién examiné cada uno
de los principios del proyecto de directrices, determinando los puntos de acuerdo y los problemas
pendientes. Después, el Presidente y los participantes debatieron el seguimiento de la reunion
consultiva. Los participantes acordaron que el informe a la Comision de Derechos Humanos
sobre sus conclusiones finales incluyera las conclusiones del Presidente, las recomendaciones
relativas al seguimiento de la reunion consultiva y un resumen de los debates celebrados (en el
anexo I figura el resumen del debate, que se incluy6 como anexo debido a las limitaciones
prescriptivas del nimero de paginas de los documentos de la Comision).

I. CONCLUSIONES DEL PRESIDENTE-RELATOR

5. De los debates de la reunion consultiva el Presidente ha extraido las siguientes
conclusiones, que no pretenden ser completas ni excluyentes sino ofrecer simplemente un
resumen de las principales cuestiones examinadas en la reunion.

A. Observaciones generales

6.  El proyecto de principios y directrices basicos sobre el derecho de las victimas de
violaciones de las normas internacionales de derechos humanos y del derecho internacional
humanitario a interponer recursos y obtener reparaciones esta redactado, adecuadamente, desde
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el punto de vista de las victimas; los principios, tomados de todas las fuentes juridicas, no se
ordenaron con arreglo a los instrumentos y las fuentes sino en funcion de las necesidades y los
derechos de las victimas. Este es el planteamiento que debe retenerse, y que se refleja en la
estructura y el contenido de los principios.

7. El proyecto de directrices no propone ningun principio u obligacion legal nuevos, sino que
se limita a consignar las normas existentes tal y como han ido evolucionando.

8. Un aspecto util del proyecto de directrices es que el tiempo futuro sélo se utiliza cuando
una norma internacional de obligado cumplimiento esta en vigor. Cuando la norma internacional
es de caracter menos vinculante, se utiliza el condicional que no comporta una obligacion.

9.  El proyecto de directrices trata de atenerse, como es debido, a la norma absoluta de que los
principios y directrices del texto no han de ser menos estrictos que los impuestos por las normas
internacionales vigentes.

10. El proyecto de directrices incorpora y desarrolla el derecho y la practica internacionales tal
y como han evolucionado. Asi por ejemplo, mientras que la intencion inicial de la Subcomision
era concentrarse en las "violaciones graves", este concepto, como todos los deméas conceptos de
las normas de derechos humanos, ha evolucionado, y lo propio cabe decir del concepto de
"crimenes de lesa humanidad". En la actualidad el proyecto de directrices refleja un
planteamiento mas amplio, que abarca todas las normas de derechos humanos y derecho
humanitario contenidas en los tratados, en el derecho consuetudinario y en la legislacion
nacional. Aun y reconociendo que la vida y la dignidad personal son las consideraciones
primordiales de las victimas, el proyecto de directrices reconoce también que todos estos
derechos estan interrelacionados, son interdependientes y no se prestan a un ordenamiento
jerarquico. No obstante, podria considerarse la posibilidad de hacer, segiin convenga, una
referencia explicita a las "violaciones graves", incluso en el titulo.

11. El proyecto de directrices ha tenido debidamente en cuenta las novedades en esta esfera.
Aunque las normas de derechos humanos relativas a la responsabilidad no estatal estdn atin en
fase de elaboracion, como el proyecto de directrices no es un tratado conviene que recoja
también estos conceptos incipientes.

B. Principio 1

12. El planteamiento basado en las victimas, al incidir a la vez en las normas de derechos
humanos y en el derecho humanitario internacional, plantea problemas especiales para esta
seccion, por cuanto abarca dos disciplinas distintas. Debe mantenerse una distincion clara entre
las violaciones de los derechos humanos y las del derecho humanitario internacional,
especialmente con respecto a los agentes no estatales que son responsables de conformidad con
el derecho humanitario, a los que convendria mencionar expresamente.

C. Principio 2

13. Convendria aclarar la referencia a la obligacion de "incorporar" las normas al derecho
interno, para que se entienda que no todas las normas de derecho internacional se incorporaran
automaticamente al derecho interno, sin mencionar las modalidades pertinentes de los
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ordenamientos juridicos nacionales. De modo analogo, no todas las obligaciones pertinentes
habran de incorporarse necesariamente al derecho interno, ya que algunas de ellas sdlo deberan
"aplicarse" en el derecho interno. No obstante, el derecho humanitario internacional impone la
obligacion de incorporar y aplicar esas normas. Las normas de derechos humanos prevén
diversos planteamientos, porque han evolucionado considerablemente. Por ejemplo, el Convenio
contra la Tortura impone ambas obligaciones. El proyecto de directrices deja un cierto margen a
los Estados a este respecto.

D. Principio 3

14. Esta seccion podria ajustarse también para hacer una distincion mas clara entre los agentes
estatales y los no estatales, y entre el derecho humanitario internacional y las normas de derechos
humanos.

15. Como las medidas juridicas y administrativas quizas no sean suficientes para los fines de la
prevencion, el principio 3 a) deberia complementarse con medidas politicas y culturales de
prevencion.

16. Convendria aclarar algo esta seccion en lo relativo a los limites territoriales de las
obligaciones estipuladas, por ejemplo, determinando la responsabilidad de los autores no
nacionales y/o de los actos cometidos fuera del territorio nacional.

17. Es necesario definir mejor el alcance de las obligaciones previstas en 3 c), en particular con
respecto a los agentes no estatales.

18. La evolucion del concepto de responsabilidad de los agentes no estatales impone una cierta
circunspeccion al redactar el texto de esta seccion que, en su forma actual, podria sugerir
implicitamente la responsabilidad de los agentes no estatales por las violaciones de las normas de
derechos humanos. Aunque todos los participantes en la reunion reconocieron la responsabilidad
no estatal en virtud del derecho humanitario internacional y el derecho penal internacional,
algunas delegaciones sostuvieron que solo los Estados (y sus agentes) pueden violar las normas
de derechos humanos propiamente dichas.

19. Al propio tiempo se reconocié que en los conflictos y las situaciones del presente, en
particular, las violaciones tanto del derecho humanitario internacional como de los derechos
humanos se producen de un modo que impide hacer una distincion clara entre las dos. El texto
de esta seccion, en su forma actual, incorpora ambas fuentes con suficiente claridad y refleja la
distincion entre ellas, asi como la vigencia de las dos.

20. El concepto de "investigaciones efectivas" aporta un matiz importante para evitar que se
efectiien investigaciones parciales o inadecuadas.

21. Lareferencia a "facilitar reparacion” cubre adecuadamente la situacion en la que un Estado
representa a nacionales suyos en demandas fuera de sus fronteras, o sea, en un 6érgano
internacional o en otro Estado.
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E. Principios4y 5

22. El principio 4 es una importante articulacion de la obligacién de combatir la impunidad,
que constituye uno de los objetivos basicos del proyecto de directrices.

23.  Se reconocio6 que la obligacion juridica de enjuiciar a los autores de delitos internacionales
existe desde hace tiempo, que este principio ha sido confirmado por la Corte Internacional de
Justicia (por ejemplo, en relacion con el genocidio), y que lo propio puede decirse de la tortura,
las ejecuciones extrajudiciales, sumarias o arbitrarias, y algunas otras violaciones, como
demuestra la importante jurisprudencia internacional sobre esta cuestion. No obstante, conviene
revisar el texto de esta seccidn, sustituyendo por ejemplo la expresion "el deber de enjuiciar” por
los términos empleados en la Convencion contra la Tortura y Otros Tratos o Penas Crueles,
Inhumanos o Degradantes, para reflejar con mas precision las obligaciones internacionales
existentes con respecto al enjuiciamiento.

24. Esta seccion seria mejor si reconociese mas explicitamente las competencias, la autoridad
y las obligaciones de los ordenamientos juridicos nacionales, y la funcion de las instituciones
juridicas internacionales que complementan los ordenamientos nacionales y su jurisdiccion.

25. Convendria revisar el texto del principio 5 para que recoja adecuadamente las
disposiciones del derecho internacional acerca de la extradicion y otros mecanismos de
cooperacion juridica. En particular, esta disposicion debera ajustarse para tener en cuenta la
obligacion de no extraditar a personas que puedan sufrir torturas u otras violaciones en el Estado
receptor.

26. Esta seccion incluye adecuadamente una referencia al principio de la competencia
universal. Sin embargo, seria preferible aclarar mas esta referencia.

F. Principios 6 y 7

27. Aunque se reconocid que esta seccion recoge las normas internacionales vigentes acerca de
la no prescripcion y las disposiciones practicas para dar efecto a estas normas, se sefialo la
conveniencia de indicar con mas claridad la autoridad y el alcance de estas disposiciones en el
derecho internacional vigente.

28. A este respecto, aunque la Convencion sobre la imprescriptibilidad de los crimenes de
guerra y los crimenes de lesa humanidad no ha sido ratificada por muchos Estados, el principio
es objeto de un reconocimiento internacional cada vez méas amplio gracias a otros tratados que
contienen disposiciones similares (como el Estatuto de Roma de la Corte Penal Internacional y la
Convencion contra la Tortura).

29. Se estim6 que convendria aclarar el principio 7, en lo tocante a la expresion "no deberia
limitar indebidamente la posibilidad de que la victima interponga una demanda...".

G. Principios 8 y 9

30. Sereconocid que la definicion de victima de esta seccion se basaba en la de la Declaracion
de las Naciones Unidas sobre los principios fundamentales de justicia para las victimas de delitos
y del abuso de poder.
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31. A este respecto se sefiald que, independientemente de quién sea responsable o de donde
deba interponerse una demanda, no es necesario que un Estado sea directamente culpable para
que pueda definirse a una persona como victima, que es el inico objetivo de esta seccion del
proyecto de directrices.

32. Elelemento colectivo se ha reconocido a nivel internacional, por ejemplo en la
Declaracion de las Naciones Unidas sobre los principios fundamentales de justicia para las
victimas de delitos y del abuso de poder, asi como en las decisiones de la Corte Interamericana
de Derechos Humanos. Al propio tiempo, es necesario determinar con mayor claridad y
precision las consecuencias de la inclusion de las expresiones relativas a las victimas colectivas,
su aplicacion a violaciones tales como el racismo sistematico y el apartheid o a las demandas
interpuestas por grupos raciales, étnicos, religiosos o lingiiisticos, y su utilidad para adaptar
ciertos criterios culturales y especificos a las reparaciones y a los planes colectivos de
reparacion.

33. En particular, habria que indicar con mas claridad si el "elemento colectivo" mencionado
se aplica a las demandas conjuntas de grupos de victimas individuales, o més bien a las
demandas colectivas de grupos o poblaciones nacionales, étnicas, raciales o sociales. Se observo
que un cierto namero de delegaciones se opusieron a esta ultima posibilidad, mientras que otras
la consideraron adecuada.

34. Se senal6 que el término "victima" se aplicaba solamente a la persona o personas que
hubieran sufrido efectivamente un dafio. Esto debia entenderse, naturalmente, sin perjuicio de
los derechos y las funciones de las familias de las victimas, "personas morales" como
organizaciones que interpongan demandas, o representantes de las victimas. Las personas que
intervengan en favor de las victimas y sufran un dafio se consideraran también victimas. Es mas,
hay razones importantes de politica para proteger a las personas que sufren dafos al intervenir en
favor de las victimas, y ofrecerles reparacion.

35. Para evitar las dificultades inherentes a la autodefinicion de victimizacion, convendria que
el proyecto de directrices contuviera una clara indicacion de las autoridades que estaran
facultadas para determinar o confirmar si se reunen los requisitos de la definicion que figura en
los principios 8 y 9.

36. Lainclusion de los conceptos de dafios fisicos y mentales y sufrimiento emocional se
consider6 una aportacion importante, acorde con las normas internacionales y la jurisprudencia
sobre esta cuestion, incluida la Convencidn contra la Tortura. Sin embargo, convendria aclarar
ulteriormente estos términos.

H. Principio 10

37. Se senald que esta seccion constituia una aportacion importante a la solucion del fenémeno
consistente en que con frecuencia algunos ordenamientos juridicos tratan a las victimas de un
modo menos digno y compasivo que a los autores.

38. Seestim6 que la referencia a las organizaciones intergubernamentales y no
gubernamentales, y a las empresas privadas, era un reconocimiento adecuado del hecho de que a
estas entidades se les delega a menudo la responsabilidad de la prestacion de servicios a la
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victima o, en algunos casos, de funciones del derecho penal que afectan a los derechos de las
victimas.

I. Principio 11

39. El proyecto de directrices no se limita a las reparaciones de caracter puramente judicial,
sino que incluye también, como es apropiado, medidas legislativas, administrativas y de otra
indole.

40. Se indico que tal vez fuera necesario aclarar las consecuencias y modalidades de la
referencia al acceso colectivo a la justicia, teniendo en cuenta la amplitud que le conceden los
diversos ordenamientos juridicos.

41. Se reconocid que el acceso a la informacion factica previsto en el apartado c) se refiere a la
informacion especifica de un caso que sea esencial para las victimas, que necesitan disponer de
informacion derivada de las investigaciones oficiales para interponer o sustanciar una demanda;
este texto quizas podria redactarse con mas claridad.

J. Principio 12

42. Asimismo, se sefalo la necesidad de aclarar las consecuencias de la ausencia de limitacion
territorial en las peticiones de acceso a la justicia.

43. Se destaco la importancia del apartado b), dadas las intimidaciones y los ataques que
sufren en todo el mundo las personas que denuncian las violaciones de los derechos humanos.

K. Principios 13y 14

44. Esta seccion se considerd importante porque tiene por objeto garantizar el acceso de las
victimas a los diversos mecanismos de la justicia, entre ellos el proceso judicial y las
reparaciones monetarias. En esta seccion se expone un conjunto basico de medidas relativas al
acceso. Convendria introducir una referencia al articulo 68 del Estatuto de Roma, que prevé que
las victimas puedan hacer oir su opinioén durante la vista de la causa.

45. Se observo que la inclusion de demandas colectivas se basaba en la practica internacional
existente. Ejemplos de esta practica eran los mecanismos de la OIT (con respecto a la libertad de
asociacion y a las poblaciones indigenas), la Corte Interamericana (ante la que testifican las
congregaciones religiosas y otras organizaciones) y el Comité para la Eliminacion de la
Discriminacion contra la Mujer (en virtud de su Protocolo Facultativo). Ademas, algunas clases
de reparaciones son por su propia naturaleza colectivas, como ciertos aspectos de los procesos de
la verdad y la reconciliacién. No obstante, convendria tratar con mas claridad y detalle las
cuestiones relativas a la interpretacion del concepto de demandas colectivas, y al tipo de
demandas colectivas de que se trata.

46. Si bien cada mecanismo internacional tiene sus propios requisitos para el agotamiento de
los recursos internos, convendria que el texto tratara con mas claridad esta cuestion. De este
modo se cumpliria la condicién relativa a la disponibilidad y la accesibilidad de estos recursos en
la practica.
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L. Principios 15 a 20

47.  Se reconocio que, si bien en derecho internacional las formas y modalidades de las
reparaciones puedan variar, el derecho a una reparacion es valido para las violaciones tanto de
los derechos humanos como del derecho humanitario, independientemente de la condicion del
autor o de la sucesion de los gobiernos. El proyecto de directrices contribuye a reforzar la
posicion de las victimas.

48. En cuanto al principio 17, si bien es de reconocer que agentes no estatales, como grupos
armados, pueden desde luego cometer violaciones, el texto deberia indicar con mas claridad la
responsabilidad de los agentes no estatales -sin menoscabo de la responsabilidad de los Estados-
para reflejar adecuadamente las diferencias entre las normas de derechos humanos y el derecho
humanitario internacional en su aplicacion a los agentes no estatales. Se reconociod que un acto
de un agente no estatal acompafiado de una omision del Estado (como la no intervencion o el
hecho de no investigar), determinaria la responsabilidad del Estado.

49. Un aspecto positivo importante del proyecto de directrices es que prevé la reparacion por
parte del Estado, independientemente de cualquier condicion relativa a la determinacion de la
responsabilidad de un agente estatal.

50. Convendria que en esta y en otras secciones del proyecto de directrices se armonizara la
terminologia, por cuanto se mencionan indistintamente los "derechos humanos internacionales",
las "normas internacionales", etc. Convendria utilizar un solo término comun, como por ejemplo
"obligaciones".

M. Principios 21 a 25

51. Esta seccion demuestra que hay que procurar que las versiones en los diversos idiomas
viertan fielmente los distintos conceptos utilizados. Por ejemplo, se observo que en la version
espafiola del proyecto de directrices se utiliza el término "indemnizacion" en vez de
"compensacion". De modo andlogo, en la version espafola aparece el concepto de "dafio moral",
que no figura en el texto inglés original, y la referencia a "una reparacioén” en el texto espafiol
podria interpretarse erroneamente en el sentido de que se trata de una forma de reparacion que
excluye las otras. Mas adelante, en el principio 26, el texto inglés habla de la necesidad de

"to develop means of information", y la version espanola no emplea el término equivalente
"desarrollar". Es importante, pues, que las diversas versiones estén armonizadas.

52. Se observod que en el proyecto de directrices el concepto de "reparacion” no se limita a los
medios economicos y financieros. A este respecto, el término "restitucion", en el principio 21
del proyecto, incluye el restablecimiento de derechos, como la reintegracion en la ciudadania o
en el estado civil. Por otra parte, el término "indemnizacion" es principalmente de caracter
econdmico.

53. Si bien se reconocio6 que el principio 21 se limita a enumerar las distintas formas de
reparacion, y no tiene por objeto determinar responsabilidades, se sefialaron posibles
incongruencias en la referencia a los "Estados" que proporcionan las diversas formas de
reparacion en el principio 21, siendo asi que el principio 17 reconoce que, ademas del Estado,
otras entidades deberan proporcionar reparacion. Convendria armonizar los dos principios.
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54. Se observo que el principio 21 utiliza la formula "que fuera consecuencia de" en vez de
"que fuera causada por", para tener en cuenta el planteamiento de las cuestiones de causalidad en
los distintos ordenamientos juridicos.

55. Se senald que convendria incluir en el principio 23 el concepto de "dafio moral", definido
en la jurisprudencia europea.

56. Se estim6 que la "pérdida de oportunidades", del apartado b) del principio 23, era una
disposicion importante. No obstante, convenia definirla en mas detalle. La referencia a la
educacion no era exclusiva, sino que se habia incluido para ofrecer un ejemplo tangible.

Se reconocid que este concepto abarcaria otros derechos, ademas de la educacion.

Una referencia a la interdependencia y la indivisibilidad de los derechos humanos haria mas
clara la disposicion.

57. Se considerd que el suministro, previsto en el principio 24, de servicios médicos,
psicoldgicos, juridicos y sociales a las victimas, muchas de las cuales pertenecen a los sectores y
grupos menos favorecidos de la sociedad, era una necesidad fundamental. Por consiguiente,
convendria incluir en el proyecto de directrices una referencia a la necesidad de capacitar
adecuadamente a los profesionales de la medicina, el foro y los servicios sociales.

58.  Se reconocid que el apartado b) del principio 25 era una disposicion importante, inspirada
en la necesidad de revelar plenamente la verdad, sin olvidar por ello la proteccion de las victimas
y del testigo. Convendria elaborar ulteriormente el principio para asegurar un equilibrio
adecuado de estos elementos.

59. El principio 25 ¢), en su forma actual, parte del supuesto de que las personas desaparecidas
han fallecido, lo cual no siempre es cierto. Convendria redactar de nuevo el texto para incluir en
¢l la busqueda de personas desaparecidas que puedan estar vivas.

60. Se indic6 que las medidas de prevencion enumeradas en el inciso 1) del principio 25 debian
complementarse con otras medidas, como las reformas legislativas y administrativas y la
publicidad de los fallos, asi como la limitacién de las competencias de los tribunales militares y
la competencia exclusiva de los tribunales civiles sobre el personal civil. Esta seccion podria ser
objeto de un capitulo aparte.

61. Se considerd que las referencias a determinadas categorias de personas en los incisos 1)

a iv) del principio 25 no suponian que hubiera diferentes clases de proteccion, sino que servia
simplemente para identificar, con fines de prevencion, ciertos grupos que corrian determinados
riesgos de resultas del apoyo prestado a las victimas.

62. Los incisos 1) y v) del principio 25 saldrian reforzados con la inclusién de una referencia
explicita a la capacitacion en el derecho humanitario, ademas de los derechos humanos.

63. La referencia de los incisos i) y vii) del principio 25 a la "intervencion preventiva" deberia
redactarse de nuevo para excluir la presunta aceptacion de la intervencion preventiva militar o la
llamada intervencion humanitaria, conceptos cuya legitimidad no todos los Estados reconocen.
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N. Principio 26

64. Se considerd que este principio era una disposicion general relativa a la transparencia y el
acceso publico a la informacién. En este sentido guarda relacion con el principio 11, que se
ocupa mas concretamente del acceso de las victimas a informacion factica sobre casos concretos
con miras a encontrar un recurso legal, aunque no es igual.

O. Principio 27

65. El término "distincion perjudicial”, que se deriva del derecho humanitario y de otras
fuentes, tiene por objeto distinguir entre la discriminacion inadmisible y las distinciones
legitimas destinadas a dar prioridad a las personas mas necesitadas.

66. Se observo que algunos casos de persecucion y tortura estaban motivados por la
orientacion sexual, pero que en la mayoria de los paises ello no era causa de discriminacion en
los servicios médicos, la proteccion policial y otros servicios publicos. No obstante, no todos los
Estados estaban de acuerdo con la inclusion, en el principio 27, del término "orientacion sexual"
entre las "distinciones perjudiciales".

67. Convendria anadir a esta disposicion el "estado de salud", antes del término "impedimento
fisico".

68. Asimismo, la "ascendencia" deberia afiadirse a la lista de causas de discriminacion
enumeradas en el principio 27.

II. RECOMENDACIONES DEL PRESIDENTE-RELATOR PARA
EL SEGUIMIENTO DE LA REUNION CONSULTIVA

69. El Presidente-Relator de la reunion consultiva en la que se examinoé el proyecto de
principios y directrices basicos sobre el derecho de las victimas de violaciones de las normas
internacionales de derechos humanos y del derecho internacional humanitario a interponer
recursos y obtener reparaciones recomienda que:

a)  La Comision de Derechos Humanos establezca, en su proximo periodo de sesiones,
un mecanismo adecuado y eficaz para ultimar la elaboracion de los principios y
directrices basicos sobre el derecho de las victimas de violaciones de las normas
internacionales de derechos humanos y del derecho internacional humanitario a
interponer recursos y obtener reparaciones, que figuran en el documento
E/CN.4/2000/62;

b)  Teniendo en cuenta los debates celebrados y las conclusiones del Presidente-Relator
que figuran en el informe de la reunidn consultiva, dicho mecanismo consulte a los
gobiernos, las organizaciones intergubernamentales y las ONG interesados y coopere
con ellos, asi como con los dos expertos, los Sres. Theo van Boven y
Cherif Bassiouni, en su labor.
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I. OPENING OF THE MEETING

1.  The meeting was opened by Ms. Stefanie Grant on behalf of the High Commissioner for
Human Rights. Ms. Grant welcomed the participants, noted the Commission mandate for the
meeting (resolution 2002/44), and recalled the history of the Draft Guidelines. While
discussions on the matter dated back to at least 1990, work on the Draft Guidelines had begun

in 1989, pursuant to resolution 1989/13 of the Sub-Commission on Prevention of Discrimination
and Protection of Minorities. The resolution entrusted the expert, Mr. Theo van Boven, with the
task of preparing a study on the restitution, compensation and rehabilitation of victims and of
proposing draft guidelines for this purpose, in the light of relevant international standards.

Mr. van Boven submitted his final study (E/CN.4/Sub.2/1993/8), in July 1993, in which he
reviewed the question from the point of view of international law, and to which he annexed the
first Draft Guidelines. At its 1994 session, the Commission on Human Rights expressed its
appreciation to Mr. van Boven, called for priority attention to be paid to the subject, and
requested the Sub-Commission to examine the Draft Guidelines with a view to making proposals
thereon to the Commission.

2. The following year, the Commission urged the Sub-Commission to continue its work on
the question and invited States to provide information to the Secretary-General on legislation
relating to restitution, compensation and rehabilitation of victims (resolution 1995/34). The
Sub-Commission did so and, pursuant to its own resolution 1996/28, transmitted a revised
version of the Draft Guidelines to the Commission in 1996. The Commission, having received
the revised draft at its 1997 session, invited the Secretary-General to solicit the views of

States thereon, and to report back to the Commission (resolution 1997/29). Accordingly, the
secretariat circulated the draft widely among States, NGOs and agencies in 1997 and 1998, and
registered a number of observations. Thereafter, at its 1998 session, the Commission decided to
appoint an independent expert to revise the Draft Guidelines in the light of the substantive
comments received by the secretariat. Pursuant to Commission resolution 1998/43,

Mr. M. Cherif Bassiouni was appointed to serve as independent expert for the purpose of
revising the Draft Guidelines. Mr. Bassiouni then held a series of consultations in 1998

and 1999, sequentially revised the Draft Guidelines in the light of the comments received
through that process, and submitted his final report to which the revised Draft Guidelines were
annexed in 2000.

3.  Atthe following meeting, the Commission requested the Secretary-General to circulate the
report of the independent expert, including the revised Draft Guidelines, to all Member States, as
well as to IGOs and NGOs for comment (resolution 2000/41). The Commission invited OHCHR
to convene, with the cooperation of interested Governments, a consultative meeting for States,
IGOs and NGOs, with a view to finalizing the Draft Guidelines. As few comments were
received that year, the period for comment was extended for a further year, and the proposed
consultative meeting was again mandated in 2002 (resolution 2002/44).

4.  Thus, Ms. Grant stated that the purpose of the meeting was to hold consultations with a
view to finalizing the Draft Guidelines. Ambassador Alejandro Salinas (Chile) was elected
Chairperson-Rapporteur.
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5. The Chairman reminded participants that the Draft Guidelines were rooted in the principles
of international law, reflected national practice across the globe, and would serve as framework
for ensuring reparation for victims of human rights violations. The Draft Guidelines had
benefited from the expertise of two distinguished international experts (Mr. van Boven and Mr.
Bassiouni) and had incorporated multiple rounds of comments by States and organizations over a
long period of time.

II. GENERAL COMMENTS

6.  Upon the adoption of the agenda, the Chairman invited participants to make general
comments on the Draft Guidelines. The representative of Mexico expressed its general support
for the Draft Guidelines, its agreement with the report of the independent expert, and its hope
that the draft would make explicit reference to the inter-American system. The representative of
Denmark, speaking on behalf of EU, thanked the Chair, OHCHR and the two experts, and noted
the long history and complexity of the draft. The draft was worthy of careful consideration.
While EU had no common position, all of its members were committed to contributing actively
to the process.

7. A spokesperson for a broad coalition of NGOs urged a speedy adoption of the Draft
Guidelines. Remedy and reparation were rights under international law, and a body of
international jurisprudence had been developed on this issue. The Draft Guidelines, drawing on
human rights and humanitarian law, would help to systematize the corpus juris, provide
guidance at the national, regional and international levels, and promote the cause of prevention.
They were thus necessary and would constitute a significant contribution to the field. The long
and difficult drafting process should then move on to its logical conclusion of an early adoption
of the Draft Guidelines.

8. Peru expressed its support for the Draft Guidelines, and hoped that they would be adopted
soon. Peru believed in the concept of reparation for victims and applied it both nationally and
through the inter-American system.

9.  The representative of South Africa expressed his gratitude to the two experts and
considered the Draft Guidelines, which reflected the spirit of the approach taken by the country,
as an excellent document. South Africa agreed fully with the victim-oriented approach to the
form and substance of the draft. As to violations of human rights law (hereinafter “HR”) and
international humanitarian law (hereinafter “IHL”), the draft conceded that there were a
number of recognized gross violations, grave breaches, and international crimes. He asked the
two experts also to comment on violations committed under racism and colonialism, which had
so ravaged South Africa.

10. Mr. van Boven congratulated the Chair and thanked the previous speakers. He was pleased
that the process was progressing after a period of “standstill”. He thought that the preamble gave
an effective overview of the principles. His involvement in the drafting process started in 1990
in the Sub-Commission. Since that date, the plight of victims had received increased
international attention in law and policy, which was significant. The former approach
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was to focus on actual violations, whereas the focus of the struggle against impunity was
currently on perpetrators and victims alike. Notable was the work done by the International Law
Commission on State responsibility, and the entry into force of the Rome Statute of the
International Criminal Court. Mr. Bassiouni’s contribution was important in that it reflected
more clearly the humanitarian and criminal law perspectives and the principles of victims’ rights.
Mr. van Boven believed that the Draft Guidelines were important because the plight of victims
was all too often overlooked, as he had noted in his report. Reparation to victims was an
essential imperative of justice. In addition to their legal value, the Guidelines would have an
important moral and awareness-raising value. Moreover, they were already being used as a tool
to guide legal work at the national, regional and international levels. If the Guidelines were
endorsed, they would strengthen work in favour of victims at all those levels. Finally, they
would enhance consistency and coherence by clarifying an important chapter of international
law. Replying to a question from South Africa, Mr. van Boven expressed the belief that
persistent and systematic racial discrimination was a gross violation and, in fact, a crime against
humanity. He noted that the Truth and Reconciliation Commission in South Africa had itself
limited compensation to certain types of cases, since most people in that country were victims of
apartheid.

11. Mr. Bassiouni thanked the Chair and Mr. van Boven. He said that the Draft Guidelines
were needed at the international level. They were based on general principles of law emanating
from national legal practice around the world, and would consolidate the international

corpus juris on the subject. All legal systems endeavoured to provide justice and rights for
victims not only by dealing with perpetrators, but also by offering remedies, compensation, and
protection. The Guidelines were nothing new, insofar as they simply reflected the principles and
procedures of the various national systems relating to redress for victims. The questions
involved are related to procedure, substance, and method. The international legal system
approached the question of victims in the context of disputes between States representing the
interests of their nationals. Consequently, the question was determined by the nature of State
fault for harm caused to another. However, those concepts had evolved to reflect newly
recognized values of international accountability for the commission of international crimes.
The underlying principle was that, without justice, peace was unlikely. And justice had

two sides - accountability of the perpetrator and redress for and protection of the rights of the
victim.

12.  The rights of victims were recognized in many international instruments, giving rise to a
broad, increasingly harmonized regional and international corpus juris. The following logical
step was to collect those principles and guidelines in a single instrument, in order to enhance
clarity, coherence and enforceability. To those ends, the draft attempted to give structure to the
relevant principles and guidelines. The obligation to respect and ensure respect for international
human rights and humanitarian law, codified in paragraph 1, provided one challenge. The
principles existed in conventions and custom, including in treaties ratified by all countries. The
only remaining question was how to give effect to those principles. A violation of IHL required
accountability of the perpetrator and a remedy for the victim. This applied to grave breaches of
IHL and to gross violations of human rights law. Obvious examples included genocide, torture,
slavery and extrajudicial executions. Those were both gross violations of human rights law and
international crimes, and the subjects of the first part of the Draft Guidelines.
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13. The second cluster of issues dealt with the particular rights of victims, which were based
both on legal principles of accountability and on social principles of solidarity with victims.
That extended the protection of victims’ rights beyond cases where the perpetrator could be held
accountable by calling on the Government concerned to support victims directly, even if it was
not at fault. A serious approach to human rights must take account of the rights, needs and
dignity of victims. Since 1945, there had been twice as many victims as there were in the

two world wars, most of them women and children. The third cluster of principles set out forms
of reparation to respond to that reality. The final sections addressed access to information and
the principle of non-discrimination. It was time, he concluded, to move on to the next stage and
to adopt the principles.

ITII. REVIEW OF SPECIFIC PRINCIPLES

14. The Chair thanked the two experts for their clear presentations. He invited delegations to
review the various clusters of principles and proposed that the meeting proceed through the
document principle by principle, and identify points of agreement and remaining challenges.

A. Principle 1

15. The representative of Sweden thanked the Chair, OHCHR and the two experts, and
expressed support for the victim-oriented approach of the Draft Guidelines. The scope of the
draft was broad, covering responsibility under both human rights and humanitarian law, for both
public and private actors. The distinction between human rights violations and breaches of
international humanitarian law needed to be kept in mind while examining the Draft Guidelines,
especially with regard to the responsibility of non-State actors. Those two sets of international
norms were in some circumstances overlapping as regards “gross” human rights violations.

16. The representative of Cuba attached great importance to the issue at hand, particularly with
the rise of impunity currently evident in the world. The Draft Guidelines should thus become the
subject of a multilateral negotiating process, which should continue until they gain greater
weight. As for principle 1, Cuba saw no reason to distinguish between IHL and HR obligations.
Principle 1 should, however, distinguish between treaty and customary international law
obligations and principles.

17. The representative of Canada thanked OHCHR for convening the meeting, and
congratulated the two experts on their work. With regard to principle 1, the point on
incorporation in domestic law needed clarification to ensure that international law norms are not
expected to be automatically incorporated in national law.

18. The representative of Guatemala congratulated the Chair and thanked the experts. The
delegation believed that there was confusion as to violations by the State and those by non-State
actors, and acts of State commission were confused with those of omission. These must be
clearly distinguished. There was also a problem regarding incorporation in national law. In
Guatemala, treaties automatically became part of national law. But with an instrument such as
the Draft Guidelines (which are not a treaty), the law did not have the same effect. Thus, a
different approach should be found to avoid that problem.
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19. The representative of the United Kingdom thanked OHCHR and congratulated the Chair
and the two experts. The United Kingdom believed that the combination of HR law and THL,
which were two distinct areas of expertise, created particular challenges. It expressed a desire to
hear from the experts an explanation of how States could manage an instrument that mixed the
two, with the analytical and practical problems that that posed.

20. Mr. Bassiouni, responding to questions on the various sources of law (customary
international law, IHL, HR law), clarified that the goal of the Draft Guidelines was not to
provide an extensive and comprehensive codification of law. The Draft Guidelines intentionally
adopted a victim-oriented perspective, organizing principles from all legal sources not according
to instruments and sources, but according to the needs and rights of victims.

21. Mr. van Boven, responding to questions on the scope of the Draft Guidelines, and their
coverage of gross violations, noted that that was the original idea of the Sub-Commission. But
his study revealed that there was no clear definition of “gross violations”. While there were
some clear examples of gross violations on which all would agree, the concept was fluid and
evolving. The concept of crimes against humanity had evolved with considerable clarity. What
was more, the whole set of rights was interrelated and interdependent, and no hierarchy could be
established. Victims, however, might feel that their life and personal dignity were most
fundamental. The Guidelines build on practice and law as it had evolved. He would favour the
inclusion in the title of the document of the term “gross” before “violations”, but that could be
given more thought. The important thing was to retain the victim’s perspective in the structure
and content of the document.

B. Principle 2

22. The representative of Mexico sought clarification on principle 2, which might set vague
obligations for the State. The Draft Guidelines seemed to require only access to court. Also,
subparagraph (c) made reparation obligatory even for violations not covered by the scope of
paragraph 1.

23. The representative of Japan noted that it had submitted written comments in 1999, 2000
and 2002. The basic question, from the point of view of Japan, was the lack of clarity as to
whether the measures stipulated were existing obligations, or points that the international
community should take steps to make obligatory. The interventions of the two experts suggested
that they represented the former - articulation of existing obligations. Thus, it would be useful to
determine the status of the Draft Guidelines explicitly. Japan would make proposals in that
regard at the appropriate moment. Principle 2 should be clarified.

24. The representative of Canada thanked the Chair. The Canadian delegation appreciated Mr.
van Boven’s comments about the need to include in the title of the Draft Guidelines the world
“gross” before “violations”. The representative of Canada believed that there was no
international obligation to “incorporate” in national law, only to implement.

25. The representative of Sweden expressed agreement with Canada on the point made in the
preceding paragraph.
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26. The representative of Spain congratulated the Chair and thanked the two experts. Spain
supported the positions of Canada and Sweden, and sought clarification from the experts on
modalities for the implementation of principle 2 (d).

27. Mr. van Boven pointed out that, according to a general principle of human rights law,
where various mechanisms are available, that which is most favourable to the victim should
apply. This was reflected in principle 2 (d).

28. Mr. Bassiouni, responding to the representative of Canada and others, noted that IHL
imposed a dual obligation - to incorporate into domestic law and to implement. In HR law, a
variety of approaches existed, since HR law had “evolved on a more piecemeal basis”. CAT, for
example, imposed both obligations. The principle in the Draft Guidelines provided reasonable
scope to States. To answer Japan, he affirmed that the Guidelines introduced no new principles
or obligations.

C. Principle 3

29. The representative of Norway viewed the document as an important one. He had some
concerns about the need to distinguish between States and non-State actors, and between IHL
and HR law. Those were the most important concerns of Norway on this subject.

30. The representative of Argentina congratulated the Chair. He viewed principle 3 (a) as
inadequate in addressing the important element of prevention. Legal and administrative
measures were not enough. The subparagraph should cover political and cultural measures
of prevention as well. The Veldsquez Rodriguez case in the Inter-American Court of
Human Rights expressly recognized that.

31. The representative of Mexico agreed with Argentina. This was important for prevention.
Most important was the restoration of the rights of the victim.

32. The representative of Canada still wished a clarification that the scope was only for “gross
violations”. It also sought clarification of the territorial limitations of the obligations. The scope
of subparagraph (c) seemed very broad. Does it hold States accountable for the violations
committed against other States?

33. The representative of the United Kingdom reiterated its concern about suggestions, implicit
in the section, that non-State actors could violate HR law. The United Kingdom believed that
only States could violate HR law, while others could violate IHL. That was the problem of lack
of clarity that emerged when HR law and IHL were combined in a single document.

34. The representative of Japan, referring to subparagraph 3 (d), sought clarification on the
term “appropriate remedies” and wondered whether they were limited to those listed in the
document. With regard to subparagraph 3 (e), “provide” was clear enough, but Japan saw the
term “or facilitate” as vague.
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35. The representative of the European Court of Human Rights noted the European case law
concept of “effective investigations”, to avoid disingenuous or inadequate investigations. He
also encouraged inclusion of guarantees for access by victims to investigative machinery.

36. The representative of ICJ reacted to points raised on the three first principles. He agreed
with the points raised by the experts regarding the victim-oriented approach and structure.

Typically in today’s conflicts and situations, both HR and THL violations occurred, in a manner
which precluded a clear distinction between the two. The text, as drafted, was adequately clear.

37. Mr. Bassiouni, referring to the provision on access to justice, noted that the principle was
further elaborated in principles 12, 13 and 14, which specified further the right of access to
justice in all cases. Responding to Japan’s question about “facilitating” reparations, he clarified
that there were situations where a State would represent its nationals in claims outside its
borders, i.e. in an international body or in another State.

38. Mr. van Boven reminded participants that HR law was subject to evolution. The reference
to “effective investigation” was a case in point. That was a new and helpful development
produced by the European cases. As for territorial effect, international law had expanded earlier
understandings on that important concept. For example, there was broad acceptance that, when
extraditing persons to a State in which they could be subjected to torture, the extraditing State
commits a violation. The question of non-State responsibility was also evolving. Such new
developments must be taken into account in the Draft Guidelines. It may be that HR law had not
yet developed far enough on non-State responsibility, but, as the draft was not a treaty, it could
reflect those emerging concepts as well.

D. Principles 4 and 5

39. The Chairman introduced principles 4 and 5, inviting comments from the floor. The
representative of the United States of America congratulated the Chairman and expressed thanks
to the two experts. The delegation of the United States questioned the phrase “the duty to
prosecute”, as, in its view, there was no duty to prosecute under customary international law.
Instead, the international community only recognized a duty to seek or pursue prosecutions,
since the authorities must themselves determine the probable ground for prosecution. The
United States delegation would welcome the advice of the experts on the matter.

40. The representative of Sweden considered that the principles exceeded customary law
requirements. Quite apart from the requirements stipulated in the Rome Statute of ICC, CAT
and IHL, the Swedish delegation was of the opinion that there was no general international
obligation to prosecute, only to suppress acts.

41. The representative of Japan agreed with the concerns expressed by the United States on
principle 4. Maintaining that States had an obligation to prosecute was not adequately precise,
outside of those explicit requirements of certain treaties, and in those cases, only with regard to
the parties to those treaties. Beyond that, Japan was not convinced of the existence of other
crimes under international law. Thus, the principle may be too broadly drafted.
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42. The representative of Canada also agreed with the United States delegation on this matter.
The “duty to prosecute” should be replaced by the requirement that the case be submitted to the
competent authorities for prosecution, as in the Convention against Torture.

43. The representative of Egypt congratulated the Chair and thanked OHCHR and the
two experts for their work. In general, the Egyptian delegation agreed with the ideas articulated
in the Draft Guidelines. Principle 5, in the view of Egypt, should include ICC obligations.

44. The representative of Cuba believed that principles 4 and 5 showed a lack of balance
between the resources and competence of national law on the one hand and international law and
its institutions on the other. International law institutions could only complement national
systems and their jurisdiction. Principle 5 did not adequately reflect the requirements of
international law vis-a-vis extradition and other legal mechanisms.

45. The representative of Norway believed that some principles were too detailed for adequate
harmonization with national law. Principle 5 should be balanced against concerns about torture,
capital punishment and related issues.

46. The representative of Mexico understood that principle 5 referred only to the obligation to
prosecute and punish certain international crimes, even if such acts were not criminalized under
national law. What needed clarification was the universal jurisdiction reference to principle 5,
and not the duty to prosecute.

47. The representative of Argentina believed that, while the text of principle 4 could be
negotiated, it was an articulation of the obligation to combat impunity. Similarly, the concept of
universal jurisdiction must be retained in principle 5.

48. The representative of the Russian Federation was concerned that principles 4 and 5, as
drafted, did not reflect the state of current international law. The text went further than current
obligations, and should thus be brought into line with current international law.

49. The representative of Germany congratulated the Chair and thanked OHCHR and the
two experts. The German delegation was reluctant to recognize an obligation to extradite
perpetrators if they were likely to be subjected to human rights violations. The paragraph in
question would thus require redrafting.

50. The representative of ICRC congratulated the Chair and thanked the two experts for their
work. ICRC had long been associated with the process. Whatever the wording of principle 4, it
must not go below existing standards, including the duty to prosecute or extradite persons
responsible for war crimes. As for incorporating IHL in the document, article 3 of the Hague
Convention of 18 October 1907 (currently part of customary law) required States to compensate
individuals for violations. Indeed, under international law, including IHL, all violations were
subject to reparations. Finally, it would be useful if delegates clarified their reservations on the
question of non-State actors.
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51. The representative of the International Commission of Jurists (ICJ) endorsed the position
of the delegations of Mexico, Argentina and ICRC, there is indeed a legal obligation to try
perpetrators of international crimes. That was a long-standing principle, dating back to at
least 1925, and was recently confirmed by ICJ with regard to genocide. The same was true of
torture and extrajudicial executions. There was a good deal of jurisprudence on the question.

52.  Mr. van Boven commented that the principle of the obligation and intent to maintain the
existing floor of international law should be explicitly included in the Draft Guidelines. One of
the basic purposes of the draft was to combat impunity. He agreed that the language used in the
Convention against Torture might indeed be better than the current words “duty to prosecute”.
As for extradition, he agreed as well that extradition of perpetrators to places where they risked
torture or other violations must be guarded against in the text, and the wording could be made
clearer in that regard.

E. Principles 6 and 7

53. The Chair introduced principles 6 and 7, following which Sweden questioned the authority
of those provisions, on the ground that the Convention on the Non-Applicability of Statutes of
Limitations to War Crimes and Crimes against Humanity was ratified only by 44 States. Thus,
aside from the crimes within ICC jurisdiction, the provisions went too far.

54. The representative of the Russian Federation was concerned that principles 6 and 7
contradicted existing international law and the national law of most countries regarding statutes
of limitations (hereinafter “SOL”), and could cut against a “culture of justice”, of which SOL
was part. Russia agreed with the delegation of Sweden that those provisions did not reflect
existing basic principles of international law.

55. The representative of Canada requested clarification on the question of non-retroactive
penalties, and whether that would interfere with remedying past violations.

56. The representative of the United States of America associated himself with the comments
and concerns of Sweden on those provisions.

57. The representative of Japan was concerned that, while it was true that some treaties did
provide for non-applicability of statutes of limitations to certain crimes, those had very few
ratifications, and the principles were not yet part of customary international law. It also raised
the question of which crimes the provisions applied to. That would certainly have to be clarified.

58. The representative of Argentina believed that principle 7 would benefit from clarification
by the experts. The phrase “Should not unduly restrict” raised unanswered questions of
reasonable time periods.

59. The representative of Mexico believed that a proper wording could be found to
accommodate proper uses of SOL.
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60. The representative of Ecuador reminded the meeting that, according to Mr. van Boven, the
principles should not only describe the present situation in legal terms, but should also look at
the reparation measures. It would be useful to clarify the question of SOL and to identify more
clearly which violations would be classified as crimes under international law.

61. The representative of Redress pointed out that there was an international obligation for
States to provide remedies and that failure to do so would constitute a further violation.

62. Mr. Bassiouni stated that principle 6 described both existing norms on SOL and what was
required to give effect to those norms. Crimes against international law, whether the treaty or
customary law, were by definition subject to criminal sanction (grave breaches of the

Geneva Conventions of 1949, the Convention on the Prevention and Punishment of the Crime of
Genocide, customary law crimes against humanity, the Rome Statute of the ICC, the Convention
against Torture, the International Convention on the Suppression and Punishment of the Crime
of Apartheid, the Slavery Convention, the Convention on the Law of the Sea, etc.). Many of
those instruments contain provisions on non-applicability of SOL. One could either identity
specific crimes, or just say “those crimes that are subject to non-applicability of statutes of
limitations under international law”.

63. Mr. van Boven recalled that, when he carried out his study, many gross violations went
unpunished owing to SOL and to amnesty laws. Today, even if the principle of non-applicability
of SOL was not broadly accepted, it did have growing international recognition by virtue of
other treaties containing such provisions (Rome Statute, Convention against Torture, etc.).
Finally, he reminded the meeting that, where the idea was less mandatory, the non-mandatory
word “should” was used.

F. Principles 8 and 9

64. The Chair introduced principles 8 and 9. Cuba considered that the definition of victim in
the Draft Guidelines was too directed to an individual perspective, thereby excluding collective
phenomena like apartheid and racism. Thus principle 8 should contain references to collective
elements as well, including, among others, peoples, race, ethnicity and linguistic and social
status.

65. The representative of Sweden preferred a definition such as that used in United Nations
principles on victims and had serious reservations about any reparation schemes for
collectivities. Reparation and compensation for human rights violations needed to be tailored to
the damage and suffering inflicted on an individual, even where a group of individual victims
were involved. Any assessment of suffering ought to be made on an individual basis.

66. The representative of France thanked OHCHR and congratulated the Chair and the two
experts. In 2000 France submitted written comments, which had been reflected in the Draft
Guidelines. France supported the victim’s perspective approach. Regarding principle 8, France
wished to see the inclusion therein of moral persons, such as institutions and organizations.
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67. The representative of Japan believed that the definition should be simpler and clearer, as it
would be used to evaluate and calculate damages, i.e. appropriate compensation. Mental
suffering and impairment of legal rights were obscure terms which could not be used to calculate
damages and reparations. Further, compensation should be limited to victims directly affected,
not to families, etc. The Draft Guidelines should focus on “core victims” - that is, those directly
harmed. As for the collective element, Japan preferred to see the application restricted to
individual victims.

68. The representative of the United Kingdom called for accuracy in identifying obligations.
The provisions on victims lacked an objective test to determine who is a victim. The current
provision was self-defining and did not require findings or corroboration by any official body.
That would make it difficult to identify a victim in a legal sense. Finally, the document should
not undermine the current status, and should not second-guess existing law in an attempt to
reflect evolving principles.

69. The representative of Germany noted that the first sentence of principle 8 gave a very
broad definition of “victim”. The term “emotional suffering” required further clarification.
Immediate families of victims may also be considered victims, but it was not appropriate to go
beyond that. Finally, the word “collectively” should be clarified by the authors.

70. The representative of Portugal congratulated the Chair and thanked the experts. Portugal
supported the victim-oriented approach of the Draft Guidelines. Principle 8 captured very well
the concerns of treaties, custom and national law. However, the word “collectively” was unclear
and should be explained. The delegation of Portugal recognized groups of victims, but not a
collective victim as such.

71. The representative of Spain viewed principle 8 as a core principle of the document, but
agreed with the United Kingdom on the a need for a connection between the victim and State
responsibility. That was not sufficiently clear in the Draft Guidelines.

72. The delegation of Canada associated itself with those delegations concerned about the
overly broad scope of the term “victim” and about collectivities of victims.

73. The representative of Egypt viewed the collective aspect as crucial in regard to crimes
under international law, such as foreign occupation. He also was concerned about the vague
notion of emotional suffering.

74. The representative of Ecuador, commenting on collectivities, raised the question of ethnic
cleansing, which was by definition aimed at groups. Such violations must be covered by the
Draft Guidelines, whatever the final wording.

75. The representative of the International Society for Traumatic Stress Studies observed that it
was a scientifically established fact that victims suffer all their life and, if not helped, pass
suffering on to succeeding generations. That fact had implications for SOL and other factors.
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Also, being targeted as an individual was a different experience from being targeted as part of a
group. There was much science behind the experience of victims, including emotional suffering,
a well-documented scientific phenomenon. The definition of a victim in the text must not,
therefore, be narrowed.

76. The representative of ICJ pointed out that the definition of a victim in the Draft Guidelines
was almost identical to that in the United Nations victims declaration, including the reference to
collective victims. Also, it would be a mistake to overemphasize the detail of national law
provisions. Many State laws did not even criminalize torture. Clearly, there was no intention to
exclude them here. As the representative of France said, NGOs and organizations representing
victims must be empowered to act as parties on behalf of victims. Of course, that was different
from having victim’s rights, and was more akin to the subject of subsequent principles.

77. Mr. Bassiouni explained that the principles were only for the purpose of identifying who
was a victim. The text came from the victims declaration. Mental suffering was included in the
definition of torture. That was not new. A victim is a person. Not a people. Not moral or
abstract entities. A person, period. But that person can be a part of a collectivity or a group.
When you represent a victim or victims, you do not become one; you only represent one.
Emotional and mental victimization was a reality, even if you were not touched: such as when
people are forced to watch as their loved ones are being tortured or killed. If you, as a matter of
policy, wish to encourage victim intervention, the one who intervenes and is harmed must be
given some rights and protection. This did not exist in international law, but in national law
(“good Samaritan” clauses). There was no link between who is a victim and the responsibility of
a State, or the right to bring a legal claim in a State. A person can be a victim without these.

The next question, of course, is against whom does the claim apply and where. But this does not
change the fact that the person is a victim.

78. Mr. van Boven also defended the use of the term “collectively”. He said that was
necessary to cover other cultural understandings, as well as reparation schemes. International
bodies have recognized this (including the Inter-American Court), and it should be retained here.

G. Principle 10
79. The Chair introduced principle 10.

80. The representative of Mexico would prefer the use of “shall” rather than just “should”.
Also, what is required for “compassion”? This is the first reference to compassion, and it is
undefined.

81. The representative of Germany was concerned by the reference to intergovernmental
organizations in principle 10. This seemed to put States and non-State actors on the same level,
which the German delegation did not agree with.

82. The representative of Japan, in response to comments by the representative of Mexico,
noted that the Guidelines were not intended to be legally binding. Thus, the word “should” is
more appropriate than “shall”.
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83. Mr. Bassiouni explained that the word “shall” is used where there is an established
international legal obligation. Otherwise, “should” has been used. He added that it was a sad
truth that victims were often treated by legal systems with less respect and compassion than the
perpetrators of the crime. Additionally, the inclusion of States, NGOs and private entities is
because these are the institutions engaged in victim services, management, and the like. This is
increasingly true with the privatization of criminal justice systems of States. Thus, the
obligations must match the delegation of the functions.

H. Principles 11 and 12
84. The Chair introduced principles 11 and 12.

85. The representative of Argentina believed that reparation should not be limited to purely
judicial measures, but should also include other measures, legislative bodies and truth
commissions.

86. The representative of Sweden sought clarification with regard to principles 11 and 12,
asking what the collective right of access to justice was. Also, a distinction needed to be made
between cases where there is a connection between victim, claim, etc., in regard to standing and
appropriateness vis-a-vis other forums.

87. The representative of Pakistan congratulated the Chairman. In principle 11, the word
“include” is used before those specified. Did that include by implication other remedies, such as
religious-system remedies? Also, what was meant by “factual information” as opposed to
“necessary information”?

88. The representative of the Russian Federation did not recognize collective claims to
reparations, as many systems indeed did not. How broadly had such claims been recognized in
legal systems? Additional clarification would be useful. Also, did that section reflect the work
of ILC on diplomatic protection?

89. The representative of Germany believed that the right of victims to present their views
during the proceedings seemed to be missing. Was there some reason for that? Would not
article 69 of the Rome Statute of ICC be helpful in that regard?

90. The United Kingdom saw no territorial limitation on clarity of the appropriate national
forum for claims to be brought. Recent history suggested that that should be clarified.

91. The representative of the European Court requested clarification of subparagraph 11 (c).
Was that intended to relate to document discovery or to compelling witness testimony and, if so,
should it not be made explicit?

92. The representative of Redress sought clarification of the comments of the United Kingdom
delegation. The right of access to justice for victims of torture was not questioned in those cases,
only certain procedural issues relating to standing and forum.
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93. The representative of the International Service for Human Rights, commenting on principle
12 (b), noted the frequent and well-documented attacks on human rights defenders across the
world, and the relevance of the subparagraph to that situation. Victims and their relatives needed
expert assistance, and that must be reflected in the text.

I. Principles 13 and 14
94. The Chair introduced principles 13 and 14.

95. The representative of the Russian Federation noted the general requirement that domestic
mechanisms be first exhausted before appealing to international mechanisms. That should be
reflected in the text.

96. The representative of Japan, commenting on principle 13, expressed concern that, if groups
of victims had a right to make claims without the consent of all the victims they claim to
represent, the provision might in fact run contrary to the rights of victims.

97. The representative of Germany, also commenting on the notion of collective claims in
principle 13, asked the experts to comment on models and modalities for such claims
(e.g. United States class-action suits).

98. The representative of Mexico noted the experiences of the inter-American system, in
which claims had been made by collectivities, such as churches, hospitals, etc. That had also
been the case with ILO, where indigenous peoples have brought collective claims.

99. The representative of Finland noted that the ending of principle 13 “to receive reparation
collectively” needed clarification. He pointed out as well, that the Convention on the
Elimination of All Forms of Discrimination against Women’s optional protocol allowed
collective complaints.

100. The representative of Canada, agreed that domestic remedies must first be exhausted.

101. The representative of Pakistan also sought clarification of the question of exhausting
domestic remedies. Also, he agreed that ILO had no problem receiving human-rights collective
claims (relating to freedom of association). What, he wondered, was the basis in international
law for collective claims?

102. The representative of ICJ noted that all international mechanisms had their rules regarding
when domestic remedies must or must not be exhausted. Thus, that posed no problem for the
Draft Guidelines.

103. Mr. van Boven recognized the general principle that national remedies should be exhausted
where such effective remedies actually existed. He also noted that courts were not the only
mechanisms that provided reparations. Also, some forms of reparations were by their
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nature collective, such as those determined by truth commissions. Monetary reparations were
not the only form addressed by the Draft Guidelines. He also agreed that reference should be
added (article 68 of ICC) on the right of victims to present their views during proceedings. It
was not the function of the principles to establish jurisdiction.

104. Mr. Bassiouni explained that access to factual information related to information arising
out of government investigations into the case, and which was needed for a victim to bring a
claim. That said, the language could be adjusted to adequately reflect the concerns in

principle 26. As for the word “collective”, it might be useful to clarify it. The collectivity in the
Draft Guidelines may be of the kind that has legal standing, but not as a beneficiary, i.e. as a
representative. In other cases, some collectivities, as pointed out by Mr. van Boven, did have
collective claims. Those could be clarified and further defined in the draft. As for the right of
access to justice, the draft merely sets forth a range of measures relating to access to justice.

J. Principles 15 to 20

105. With reference to principle 17, Guatemala enquired about the implications of combining
human rights and humanitarian law sources in a single document. Certainly, the right to
reparation applied to both cases. Nevertheless, where attention to non-State actors is involved,
care must be taken to ensure that the responsibility of the State is not diminished. A
reformulation of this section might, therefore, be in order.

106. The representative of Argentina, commenting on principles 17 and 18, noted its
understanding that the non-State entities referred to therein would include those recognized in
principle 3 common to the Geneva Conventions of 1949 and in Protocol II of 1977.

107. Commenting on principle 16, Mexico believed that it is important to include reparation by
the State independently of any determination of the responsibility of one of its agents. It is
important as well to ensure that related processes in this regard are compatible with principle 10,
particularly in avoiding the repetition of trauma.

108. The representative of Canada saw a potential inconsistency in the wording of some
principles in the Draft Guidelines. Principle 15, for example, uses the term “international human
rights or humanitarian law”, while principle 16 refers to “international human rights and
humanitarian law norms”. Perhaps a common term, such as “obligations”, could be substituted
throughout the text for various references to norms, law, etc.

109. The representative of Georgia supported Guatemala’s suggestion of reformulating
principle 17. Perhaps, it was suggested, this principle could be merged with principle 18 and
reformulated.

110. The representative of Norway emphasized the importance of preserving primary State
responsibility in the Draft Guidelines, so as to avoid the risk of States deferring responsibility to
other actors. In Norway, a violation exists where the State has not ensured the right of an
individual. Norway also queried the implications of the requirement in principle 19 that the
State endeavour to enforce foreign judgements.
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111. The representative of the Association for the Prevention of Torture, responding to a
question from Mexico, explained the importance of requiring that States provide reparation even
if a perpetrator is not found. This, it was suggested, is particularly important in the case of
reparations for past violations to be provided by legal Governments replacing repressive regimes.

112. Referring to principle 19, the representative of the United Kingdom asked, given that the
Draft Guidelines make no distinction between violations of human rights law and humanitarian
law, to what extent States should give reparations for acts of non-State actors.

113. Mr. Bassiouni explained that the requirement in paragraph 19 of enforcing judgements is
entirely a reiteration of existing legal obligations. Furthermore, the Draft Guidelines requires
that “valid” foreign judgements be enforced, and that the validity of foreign judgement be
determined by national law.

114. Responding to a number of interventions regarding who is responsible for violations
(States or non-State actors), he explained that the Draft Guidelines do not emphasize this
question, but rather emphasize the situation of the victim, and thus seek to ensure that victims
receive remedy and reparation, regardless of who is the principal violator. On another question,
he noted that States do sometimes provide remedies for violations occurring outside their
territory, as, for example, in the case of the Alien Tort Claims Act in the United States

of America. Similarly, in Switzerland, the law provides for judicial assistance in enforcing
foreign judgements, through, for example, the freezing of assets.

115. The representative of Guatemala reiterated the importance of the issue of State
responsibility, observing that the Draft Guidelines should be carefully prepared so as not to
diminish existing obligations and standards. In the view of the delegation of Guatemala, the
State is always responsible for violations, even if the actual perpetrator cannot be identified.

116. Mr. Bassiouni added that it is important to distinguish the question of the sources of
responsibility from that of the rights of victims. The Draft Guidelines deal with the rights of
victims. The sources of violations will vary. He suggested that this might be clarified in the
introduction to the Principles. Nevertheless, it should be clear that the task of the draft is not to
establish principles of State responsibility, but to provide guidance on whether there are
obligations to provide reparations as a consequence of violations. The task was to identify and
incorporate all sources. As for Canada’s questions regarding the use in parts of the draft of the
term “norms” instead of “obligations”, Mr. Bassiouni noted that “obligations” sometimes refer to
general obligations that may not give rise to rights. Nevertheless, he agreed that there is some
room for the harmonization of these terms.

117. The representative of the United States of America expressed concern that principle 18
might be understood as implying that a State that has not violated a human right would
nevertheless be obligated to pay reparations. This obligation does not exist. A more suitable
word might be assistance, rather than “reparation” in this case. With regard to principle 17, it
was noted that a human rights violation can only be committed by a State or an agent under its
order or service, and not by an individual acting on his own behalf.
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118. The representative of ICRC, commenting on the question raised by the United Kingdom
regarding whether international humanitarian law applies to reparations, noted that article 3 of
the Hague Regulations applies to the compensation of individuals. More generally, the
representative of ICRC noted that, under general international law, any breach gives right to a
claim for reparation.

119. The representative of Cuba believed that the starting point for this discussion is that States
have an obligation to provide reparation. Violations can be perpetrated by States, their agents, or
others with the tolerance or acquiescence of the State. Principles 17 and 18 are important. States
are responsible even when individuals or other entities are the actual perpetrators. The
responsibility of the State cannot disappear and includes cases where violations are committed
outside its territory.

120. The representative of the International Society for Traumatic Stress Studies referred to the
long-lasting effects of victimization as further evidence of the need for reparations, remedies and
assistance to be granted to victims. Where States do not meet these obligations, victims suffer
lifelong consequences, and may even pass consequences on to their children. The negative
consequences can be felt for generations.

121. The representative of Redress, referring to principle 17 and the comments of the delegation
of the United States thereon, noted that there are cases where individuals have been held
responsible for human rights violations, irrespective of the responsibility of the State arising
from the same violation. Such has been the case under the Alien Tort Claims Act in the

United States.

122. The representative of Japan, referring to the text of principle 16, under which reparations
should be related to international obligations, asked about the scope of such reparations.

123. Mr. Van Boven recalled that the aim of the Draft Guidelines is to strengthen the position of
victims, who have been traditionally disadvantaged. He believed that the draft struck the right
balance between the responsibility of States and the rights of victims. In the end, he recalled,
States are always responsible for the well-being of their citizens.

124. Mr. Bassiouni added that the word “reparation” was used throughout the text with
flexibility. The specific forms of reparation are spelled out later in the document. The
paragraphs in section IX deal with the rights of victims to receive reparation, and not with the
ways to secure it. Finally, this section creates no new State obligations and reflects only existing
law.

125. The representative of Sweden considered that the word “Government” in principle 20
should be replaced by “State” alone since it is the State that is responsible for human rights
violations, regardless of whether the Government changes.

126. The representative of ICJ observed that the State always has some degree of responsibility.
One should distinguish between the fact that generates the violation and the act that is typified as
a violation. An act committed by an individual may be the actual violation, but the State would
clearly be responsible if it does not take appropriate action, investigate, etc.
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K. Principles 21 to 25

127. The representative of Guatemala appealed for a careful harmonization of the various
language versions of the Draft Guidelines. The Spanish version of principle 23, for example,
uses the equivalent of indemnity in place of compensation.

128. The representative of Mexico added that the concept of “moral damage”, while absent in
the English version, appears in the Spanish text in principle 23. The Mexican delegation also
believed that principle 25 should be drafted in a way that does not suggest an exhaustive list of
means for satisfaction and guarantees of non-repetition. The principle should talk of these as
minimum standards, leaving the door open for other forms.

129. The representative of the Russian Federation sought the advice of the experts on clarifying
how the reference to education in principle 23 (b) relates to the concept of “lost opportunities”.
The delegation also wondered about “questionable ideological concepts” underlying the
preventive measures in subparagraphs i to iv of principle 25 (i), which emphasize civilian control
and restricting military tribunals, while crimes against military officers are often ignored.
Similarly, the concept of providing special protection for categories such as the media and
human rights defenders would seem to contradict the principle of equality under the law,
reverting to earlier times when there were different regimes of protection for different categories
of persons.

130. The representative of Cuba believed that, given the interdependence and indivisibility of
all rights, the concept of “lost opportunities” in principle 23 (b) should not only include
education, but also food, employment and health. Explicit reference should be made to this
interdependence and indivisibility. The representative of Cuba shared some of the concerns of
the Russian Federation delegation regarding principle 25. Cuba also believed that the reference
in principle 25 (i) (vii) to “preventive intervention” should be reformulated in a manner that
excludes presumed endorsement of preventive military intervention or the so-called
humanitarian intervention as concepts not recognized as lawful by all States.

131. The representative of Ecuador, while recognizing that the Draft Guidelines do not establish
that one form of reparation excludes others, nevertheless noted that this is not sufficiently clear
in the Spanish version where, for example, reference is made to “una reparacion”. Ecuador also
saw the reference in principle 24 to social and legal services as not clearly signifying elements of
rehabilitation.

132. The representative of Japan suggested that the words “and possessing reasonable causal
relationship to” should be inserted after the words “resulting from” in principle 23, because it
believed compensation should be provided for those types of damage in which the relationship
between the damage incurred and causes of the event are clearly and reasonably established.
The representative of Japan pointed out that it is questionable whether all forms of reparation
listed in principles 24 and 25, such as “rehabilitation” and “satisfaction and guarantees of
non-repetition”, are necessarily effective to recover from the damage and that the content of
social service is not clear. The representative of Japan sought clarification on principle 25,
asking, in particular, what kinds of specific, concrete measures are envisaged as “official
declaration” and “public acknowledgement”.
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133. The representative of Germany believed that there are potential interpretive inconsistencies
in the principle 21 reference to “States” providing the various forms of reparations, while
principle 17 recognizes that others beside the State should provide reparation as well. The two
principles would benefit from harmonization. The representative of Germany also believed that,
while compensation for “lost opportunities”, as contained in principle 23 (b), is an interesting
concept, it presents difficulties in practice. The wording of principle 25 (d), extending
applicability to “persons closely connected”, would require clarification. Finally, principle 25
(1), setting out means of preventing the recurrence of violations, might be better separated from
this section, as it relates more to a political goal.

134. The representative of Sweden believed that principle 25 (i) is of particular importance, and
suggested that it should be supplemented to include additional measures, such as legislative and
administrative measures and the dissemination of rulings.

135. The representative of ICRC, commenting on principle 25 (i) (v), suggested the addition of
a reference to international humanitarian law training.

136. The representative of Norway, commenting on principle 22, observed that restoration is
sometimes very difficult in practice, and, even where possible, it is not always appropriate. By
way of example, Norway referred to child custody cases, where it may not be determined to be in
the best interests of the child to be transferred back to previous custodial arrangements.

137. The representative of Jamaica, while noting that return to one’s place of residence is
explicitly included as a form of restitution in principle 22, also believed that the grounds for
compensation in principle 23 should include displacement.

138. The representative of the United States of America believed that the vagueness of the
concept “lost opportunities” in principle 23 (b) might present problems of definition. The
reference in principle 24 to legal services would need to be clarified. The United States
delegation intervened in response to principle 25 (i) (ii), which urge restricting the jurisdiction of
military tribunals exclusively to military offences committed by members of the armed forces.
The representative of the United States objected to the language and took exception to the
premise that restricting the jurisdiction of properly constituted military tribunals would prevent
recurrence of violations of law. He argued, on the contrary, that to the extent that unlawful
combatants might be excluded from jurisdiction of such tribunals, there is a risk of the opposite
occurring. He supported the observation of the representative of Germany regarding the need to
harmonize principles 21 and 17. He also supported the comments of ICRC on the inclusion of
humanitarian law training in principle 25 (i) (v).

139. The representative of Mexico noted the relevance of the jurisprudence of the
Inter-American Court of Human Rights to the question of lost opportunities, including the “life
project” cases of that Court. Similarly, many regional bodies, including the Inter-American
Court, have found that civilian tribunals should try civilians, and that the jurisdiction of military
courts should be limited. Mexico believed that it was proper to recognize special protection for
certain groups who run particular risks owing to their work, including human rights defenders.
This would be consistent with existing resolutions and documents of the Commission on Human
Rights and other bodies on the question.
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140. Mr. Bassiouni clarified that the reference to forms of reparation in the Draft Guidelines is
merely intended to be a list of the various forms, without defining them in detail. A link with
State responsibility is not required here, and a State may provide reparation even if it is not
responsible for the violation. Some forms have evolved more than others. As not all forms
reflect existing obligations, the term “should” is used in the draft, rather than “shall”. The draft
could be amended to show more clearly that these are in the nature of recommendations. He
explained that the notion of restitution in principles 21 and 22 is not limited to in-kind restitution,
but extends also to restoration of rights, e.g. return of citizenship, passport and civil status.
Compensation, on the other hand, is essentially economic. In principle 23, the term “resulting
from” is used as opposed to “caused by” in order to accommodate variations from different legal
systems relating to issues of causation.

141. Mr. Bassiouni, responding to questions asked, noted that the Draft Guidelines would
indeed apply to reparation for displacement, adding that, if the displacement caused economic
problems then compensation would apply, while other forms of reparation would apply to other
problems caused. The forms listed in the draft are not intended to be exclusive. He recognized
that the preventive measures in the draft could be viewed as policy goals, and could be contained
in a separate section, although he viewed them as forms of satisfaction. He supported the
representative of Sweden’s suggestion to include legal and administrative measures. Responding
to the comments of the representative of the Russian Federation, he recognized that military
forces could be victims of violations, as suggested. He noted that the protection of certain
special categories of persons in the draft is not intended to establish a new distinction of classes
or casts, but is merely a recognition of the reality that some persons run more risks than others
because of their profession and activities. The concept of “lost opportunities”, he conceded, did
present certain challenges, and could mean different things to different people. Nevertheless,
there were many tangible cases and examples, including the question of education.

142. Mr. van Boven observed that, while it is often assumed that reparation is economic and
financial, there are many other forms. The restoration of dignity, public acknowledgment and
other such forms are increasingly used. Various formulas can be applied. Some of these
concepts overlap and many of them can be used at the same time. Mr. van Boven believed that
principle 21 could be improved by adding reference to others besides States. Regarding “lost
opportunities”, he recalled that the Inter-American Court of Human Rights had indeed elaborated
on the concept of lost opportunities. He did not object to the suggestion that preventive
measures be included in a separate chapter. Referring to principle 25 (i) (ii), he noted that there
is jurisprudence of the Inter-American Court of Justice on the need to restrict the jurisdiction of
military courts. In conclusion, he noted that special categories of persons needing special
protection had been defined by the Commission on Human Rights, which had itself created a
number of mechanisms to protect human rights defenders and the judiciary.

143. The International Service for Human Rights, the International Commission of Jurists, and
Redress jointly observed that the starting principle of principle 25 (b) is the right to full access to
information and the truth as an element to avoid recurrence of violations. An appropriate
amendment to the text could include: “the participation of the victims, their representatives and
experts designated by them should be facilitated in order to contribute to ensuring transparency
in the process and satisfaction to the victims, and to prevent measures from further unnecessarily
injuring the victims, the witnesses and other persons, or endangering their security”.
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144. The representative of the International Rehabilitation Council for Torture Victims,
responding to the comments of delegates on the principle 24 provisions regarding legal and
social services, observed that victims often come from the least well resourced groups in society,
and thus need assistance to avail themselves of the system. They suggested that principle 24
might be amended by adding to it the following text: “To this end, States should ensure the
acquisition of appropriate knowledge and skills within the relevant legal, medical, psychological
and social professions, and support the establishment of treatment facilities and services.” They
also believed that a reference to medical and health care professionals should be added to
protected persons listed in principle 25 (i) (iv).

145. With regard to the listing in principle 23 of economically assessable forms of damage, the
representative of the European Court of Human Rights asked why the concept of “moral
damage”, as recognized in European jurisprudence, does not appear in the Draft Guidelines.

146. The representative of the International Federation of Human Rights Leagues, commenting
on principle 25, noted that they saw subparagraphs (b) and (f) as two distinct and important
phases in a process of reparation. Subparagraph (b) was vital to the full disclosure of the truth,
and the final disclosure of the truth should not be limited. As for subparagraph (f) it should be
clarified in order that the administrative or judicial sanctions may not be interpreted as an
alternative for the State. There is a good deal of jurisprudence on the question of right to truth
and the right to justice. Commenting on chapter X, the representative of the International
Federation of Human Rights Leagues pointed out the importance of this generic definition of the
right to reparation, already defined as such by an abundant jurisprudence.

147. The representative of the Association for the Prevention of Torture registered its support
for the inclusion of the preventive measures listed in the text. It noted as well that

principle 25 (h) also has elements of a preventive nature and expressed its support for Sweden’s
proposal to add legal and administrative measures to this section as well.

148. The representative of the International Commission of Jurists noted that principle 25 (c), as
drafted, presumes disappeared persons to be dead, which is not always the case. The text would
benefit from redrafting in order to also cover the search for disappeared persons who may be
alive.

L. Principle 26

149. The representative of Mexico advised that principle 26 in the English text refers to the
need “to develop” means of information, while the Spanish version does not use the equivalent
“desarrollar”. 1t will be important to ensure harmonization of the various language versions.

150. The representative of the International Centre for Criminal Law Reform sought guidance
from the experts on the distinction between the principle 11 (c) provisions on access to factual
information and principle 26 provisions on public access to information.
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151. Mr. Bassiouni highlighted the distinction between the two provisions by explaining that
principle 26 is a general provision dealing with transparency and general public access to
information, while principle 11 relates specifically to victims’ access to case-specific factual
information in their pursuit of legal remedies.

M. Principle 27

152. Regarding principle 27, the representative of Pakistan, on behalf of the Organization of the
Islamic Conference, proposed that the term “sexual orientation” be removed.

153. The representative of the United Kingdom enquired as to why the term “adverse
distinction” is used in principle 27, instead of the term “discrimination”.

154. The representative of Canada also questioned the use of the term “adverse distinction”, and
preferred the use of the term “non-discrimination”. He suggested that the language of the
International Covenant on Civil and Political Rights be used. Additionally, he believed that
“wealth” as a ground for discrimination was problematic.

155. The representative of Japan sought clarification of the term “internationally recognized
human rights law”.

156. The representative of ICRC observed that “adverse distinction” is a term drawn from
international humanitarian law and that it is equivalent to “discrimination” in human rights law.
This term in humanitarian law is intended to distinguish impermissible discrimination from
lawful distinctions intended to prioritize those most in need.

157. The representative of the Association for the Prevention of Torture proposed that the words
“health status” be inserted in principle 27 before “disability”.

158. The representative of Finland believed that the list in principle 27 should be as inclusive as
possible. As such, the term “sexual orientation” should be retained in the draft. Additionally,
the term “descent” should be added.

159. The representative of Sweden supported the proposals of the Finnish delegation on
principle 27. Additionally, “disability” should be moved and placed before “other status”.

160. The representative of Egypt supported the position of Pakistan regarding principle 27. He
also sought clarification of the term “other status”, mentioned in the same principle.

161. Mr. van Boven agreed that “descent” should be added to the discriminatory grounds in
principle 27. On the question of sexual orientation, he noted that this has been the cause of
subjecting some people to torture.

162. Mr. Bassiouni explained that principle 27 has at its basis an emphasis on adverse effects,
drawing from international humanitarian law. He noted that the types of remedies may
themselves require discrimination, but discrimination that produces positive effects. Hence the
use of the term “adverse distinction”. The term “other status” is necessary in order to protect
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certain other groups, as in the case where illegitimate children are denied family status. In
response to the comments of the representatives of Pakistan and Egypt, Mr. Bassiouni pointed
out that, as regards such public services as health service and police protection, OIC States do
not discriminate on the basis of sexual orientation.

IV. FOLLOW-UP TO THE CONSULTATIVE MEETING

163. Referring to the question of follow-up to the consultative meeting, the Chairperson
proposed to submit the Chairperson’s conclusions for inclusion in the report of the consultative
meeting. The conclusions would be intended to be neither comprehensive nor exclusive, but
merely to serve as a summary of the main issues addressed by the meeting. The report of the
meeting would also include a point-by-point summary of the discussions, prepared by the
secretariat. The Chairperson further proposed the inclusion of a recommendation to the
Commission on Human Rights for the establishment of an appropriate follow-up mechanism
in 2003 to complete work on the Draft Guidelines, taking account of the report of the
consultative meeting.

164. The representative of Egypt sought clarification on the nature of the proposed follow-up
mechanism. He wondered whether this would imply the establishment of a working group or the
appointment of an independent expert.

165. The Chairperson indicated that the draft recommendations seek to establish a mechanism
to finalize the Draft Guidelines, without specifying the type of mechanism. This will be up to
the Commission to decide.

166. The representative of Guatemala agreed on the proposed content of the report and
recommendations, and suggested that a deadline also be set for the conclusion of the work of the
follow-up mechanism. The Draft Guidelines should be finally adopted by 2004.

167. The representative of Peru offered congratulations on the success of the meeting, and
expressed its agreement with the statement of Guatemala, including its commitment to the
adoption of the Draft Guidelines by 2004.

168. The representative of Argentina supported the recommendations and agreed on the need to
set a deadline for adoption. Reflecting on the Chairperson’s conclusions, the representative of
Argentina noted that the battle against impunity is not only one of the principal purposes of the
Draft Guidelines, but also that of the entire United Nations human rights treaty system.

169. The representative of Pakistan suggested that principle 2 of the recommendations, when
referring to conclusions, should indicate that these are the Chairperson-Rapporteur’s own
conclusions.

170. The representative of Cuba would have liked the setting up of an intergovernmental
process to finalize the Draft Guidelines as soon as possible, but expressed that it would have no
difficulty to accept the Chairperson’s overall proposals.
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171. The representative of Spain expressed support for the recommendations of the
Chairperson. Leaving open the question of a time frame for adoption of the Draft Guidelines,
might facilitate consensus.

172. The representative of the United Kingdom found this to be a very good meeting. He would
be happy to engage in further consultations on the subject, but did not think that it is necessarily
good to set a time frame in the recommendations.

173. The representative of Mexico indicated that the meeting had facilitated progress on the
issue, expressed support for the recommendations and saw no difficulties in setting a deadline in
the recommendations.

174. The representative of the Netherlands said it would appreciate a clear way forward, adding
that the establishment of any new mechanism needs to be accompanied by adequate financial
resources. He called not only for political support, but also for the financial support of all
delegations during the Commission on Human Rights.

175. The representative of Sweden expressed gratitude for the meeting and the hope that the
experts will be also involved in the process in the future. She supported the request of the
representative of Pakistan that the recommendations reflect that they “took account of the
discussions and the Chairperson-Rapporteur’s conclusions”. The representative of Sweden
preferred that the conclusions use the full term “customary law” rather than “custom”. She
would also prefer the use of the full term “extrajudicial, summary or arbitrary executions” in
place of “extra-legal executions”.

176. The representative of ICRC said that principle 7 of the Chairperson’s draft conclusions
should refer to “violations”, rather than to “breaches” of international humanitarian law.

177. The representative of the United States expressed thanks for the meeting, which it saw as
effective. Given its effectiveness, the United States delegation proposed that further work on the
Draft Guidelines continue in the same manner. The Chairperson’s recommendation of a
follow-up mechanism could specifically call for another consultative meeting, drawing from the
language of last year’s Commission resolution.

178. The representative of Japan submitted a written proposal for the addition of the following
text: “Nothing in the present Basic Principles and Guidelines shall be construed as having any
implication as regards the rights and obligations of States under international law concerning the
matters dealt with in the present Basic Principles and Guidelines.”

179. The Chairperson agreed with the suggestion made by the representative of Pakistan to
incorporate the phrase “Chairperson-Rapporteur’s conclusions”. As there was no consensus on
the question of setting a deadline, the recommendations would be silent on the question.
Similarly, the recommendations will not specify which mechanism should be established, thus
making it possible for the Commission to make a decision on this issue.
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180. The representative of the International Commission of Jurists, on behalf of a group of
participating NGOs, expressed thanks for the meeting, which it viewed as an excellent
mechanism.

181. Mr. Bassiouni, speaking on behalf of himself and Mr. van Boven, expressed the hope of
both experts that progress towards the adoption of the Draft Guidelines will now be made. The
consultative meeting showed how little there is to be done to amend the text. Indeed, he believed
that two more days of consultation could have resulted in a completed text. Both experts
remained at the disposal of the United Nations to assist in completing the process.
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Annex II
AGENDA

“Basic Principles and Guidelines of the Right to a Remedy and Reparation for Victims
of Violations of International Human Rights and Humanitarian Law”

Conference Room VII, Palais des Nations, Geneva
Monday, 30 September 2002
10.00-11.30 Opening
Appointment of the Chairperson-Rapporteur
Adoption of the agenda

Introduction by the Chairperson

11.30-13.00 Part 1: Draft Basic Principles and Guidelines®

Principles 1-7
13.00-15.00 Lunch

15.00-18.00 Part 2: Draft Basic Principles and Guidelines

Principles 8-14
Tuesday, 1 October 2002

10.00-13.00 Part 3: Draft Basic Principles and Guidelines

Principles 15-20

13.00-15.00 Lunch

? See annex to document E/CN.4/2000/62, available at

www.unhchr.ch/Huridocda/Huridoca.usf/(Symbol)/E.CN.4.2000.62.En?Opendocument.
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15.00-16.30 Part 4: Draft Basic Principles and Guidelines

Principles 21-27

16.30-18.00 Conclusions and Recommendations
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