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I. OPENING OF THE MEETING

1. The meeting was opened by Ms. Stefanie Grant on behalf of the High Commissioner
for Human Rights. Ms. Grant welcomed the participants, noted the Commission mandate
for the meeting (resolution 2002/44), and recalled the history of the Draft Guidelines.
While discussions on the matter dated back to at least 1990, work on the Draft Guidelines
had begun in 1989, pursuant to resolution 1989/13 of the Sub-Commission on Prevention
of Discrimination and Protection of Minorities. The resolution entrusted the expert, Mr.
Theo van Boven, with the task of preparing a study on the restitution, compensation and
rehabilitation of victims and of proposing draft guidelines for this purpose, in the light of
relevant international standards. Mr.van Boven submitted his final study
(E/CN.4/Sub.2/1993/8), in July 1993, in which he reviewed the question from the point of
view of international law, and to which he annexed the first Draft Guidelines. At its 1994
session, the Commission on Human Rights expressed its appreciation to Mr. van Boven,
called for priority attention to be paid to the subject, and requested the Sub-Commission to
examine the Draft Guidelines with a view to making proposals thereon to the Commission.

2. The following year, the Commission urged the Sub-Commission to continue its
work on the question and invited States to provide information to the Secretary-General on
legislation relating to restitution, compensation and rehabilitation of victims (resolution
1995/34). The Sub-Commission did so and, pursuant to its own resolution 1996/28,
transmitted a revised version of the Draft Guidelines to the Commission in 1996. The
Commission, having received the revised draft at its 1997 session, invited the Secretary-
General to solicit the views of Statesthereon, and to report back to the Commission
(resolution 1997/29). Accordingly, the secretariat circulated the draft widely among States,
NGOs and agencies in 1997 and 1998, and registered a number of observations.
Thereafter, at its 1998 session, the Commission decided to appoint an independent expert to
revise the Draft Guidelines in the light of the substantive comments received by the
secretariat. Pursuant to Commission resolution 1998/43, Mr. M. Cherif Bassiouni was
appointed to serve as independent expert for the purpose of revising the Draft Guidelines.
Mr. Bassiouni then held a series of consultationsin 1998 and 1999, sequentially revised the
Draft Guidelines in the light of the comments received through that process, and submitted
his final report to which the revised Draft Guidelines were annexed in 2000.

3. At the following meeting, the Commission requested the Secretary-General to
circulate the report of the independent expert, including the revised Draft Guidelines, to all
Member States, as well as to 1IGOs and NGOs for comment (resolution 2000/41). The
Commission invited OHCHR to convene, with the cooperation of interested Governments,
a consultative meeting for States, IGOs and NGOs, with a view to finalizing the Draft
Guidelines. As few comments were received that year, the period for comment was
extended for a further year, and the proposed consultative meeting was again mandated in
2002 (resolution 2002/44).

4., Thus, Ms. Grant stated that the purpose of the meeting was to hold consultations
with a view to finalizing the Draft Guidelines. Ambassador Alejandro Salinas (Chile) was
elected Chairperson-Rapporteur.
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5. The Chairman reminded participants that the Draft Guidelines were rooted in the
principles of international law, reflected national practice across the globe, and would serve
as framework for ensuring reparation for victims of human rights violations. The Draft
Guidelines had benefited from the expertise of two distinguished international experts (Mr.
van Boven and Mr. Bassiouni) and had incorporated multiple rounds of comments by States
and organizations over along period of time.

Il. GENERAL COMMENTS

6. Upon the adoption of the agenda, the Chairman invited participants to make general
comments on the Draft Guidelines. The representative of Mexico expressed its general
support for the Draft Guidelines, its agreement with the report of the independent expert,
and its hope that the draft would make explicit reference to the inter-American system.
The representative of Denmark, speaking on behalf of EU, thanked the Chair, OHCHR and
the two experts, and noted the long history and complexity of the draft. The draft was
worthy of careful consideration. While EU had no common position, all of its members
were committed to contributing actively to the process.

7. A spokesperson for a broad coalition of NGOs urged a speedy adoption of the Draft
Guidelines. Remedy and reparation were rights under international law, and a body of
international jurisprudence had been developed on this issue. The Draft Guidelines,
drawing on human rights and humanitarian law, would help to systematize the corpusjuris,
provide guidance at the national, regional and international levels, and promote the cause
of prevention. They were thus necessary and would constitute a significant contribution to
the field. The long and difficult drafting process should then move on to its logical
conclusion of an early adoption of the Draft Guidelines.

8. Peru expressed its support for the Draft Guidelines, and hoped that they would be
adopted soon. Peru believed in the concept of reparation for victims and applied it both
nationally and through the inter-American system.

9. The representative of South Africa expressed his gratitude to the two experts and
considered the Draft Guidelines, which reflected the spirit of the approach taken by the
country, as an excellent document. South Africa agreed fully with the victim-oriented
approach to the form and substance of the draft. As to violations of human rights law
(hereinafter “HR”) and international humanitarian law (hereinafter “IHL”), the draft
conceded that there were a number of recognized gross violations, grave breaches, and
international crimes. He asked the two experts also to comment on violations committed
under racism and colonialism, which had so ravaged South Africa.

10. Mr. van Boven congratulated the Chair and thanked the previous speakers. He was
pleased that the process was progressing after a period of “standstill”. He thought that the
preamble gave an effective overview of the principles. His involvement in the drafting process
started in 1990 in the Sub-Commission. Since that date, the plight of victims had received
increased international attention in law and policy, which was significant. The former approach
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was to focus on actual violations, whereas the focus of the struggle against impunity was
currently on perpetrators and victims alike. Notable was the work done by the
International Law Commission on State responsibility, and the entry into force of the Rome
Statute of the International Criminal Court. Mr. Bassiouni’s contribution was important in
that it reflected more clearly the humanitarian and criminal law perspectives and the
principles of victims' rights. Mr. van Boven believed that the Draft Guidelines were
important because the plight of victims was all too often overlooked, as he had noted in his
report. Reparation to victims was an essential imperative of justice. In addition to their
legal value, the Guidelines would have an important moral and awareness-raising value.
Moreover, they were already being used as a tool to guide legal work at the national,
regional and international levels. If the Guidelines were endorsed, they would strengthen
work in favour of victims at all those levels. Finally, they would enhance consistency and
coherence by clarifying an important chapter of international law. Replying to a question
from South Africa, Mr. van Boven expressed the belief that persistent and systematic racial
discrimination was a gross violation and, in fact, a crime against humanity. He noted that
the Truth and Reconciliation Commission in South Africa had itself limited compensation
to certain types of cases, since most people in that country were victims of apartheid.

11.  Mr. Bassiouni thanked the Chair and Mr. van Boven. He said that the Draft
Guidelines were needed at the international level. They were based on general principles
of law emanating from national legal practice around the world, and would consolidate the
international corpus juris on the subject. All legal systems endeavoured to provide justice
and rights for victims not only by dealing with perpetrators, but also by offering remedies,
compensation, and protection. The Guidelines were nothing new, insofar as they simply
reflected the principles and procedures of the various national systems relating to redress
for victims. The questions involved are related to procedure, substance, and method. The
international legal system approached the question of victims in the context of disputes
between States representing the interests of their nationals. Consequently, the question was
determined by the nature of State fault for harm caused to another. However, those
concepts had evolved to reflect newly recognized values of international accountability for
the commission of international crimes. The underlying principle was that, without justice,
peace was unlikely. And justice had two sides - accountability of the perpetrator and
redress for and protection of the rights of the victim.

12.  Therights of victims were recognized in many international instruments, giving rise
to a broad, increasingly harmonized regional and international corpus juris. The following
logical step was to collect those principles and guidelines in a single instrument, in order to
enhance clarity, coherence and enforceability. To those ends, the draft attempted to give
structure to the relevant principles and guidelines. The obligation to respect and ensure
respect for international human rights and humanitarian law, codified in paragraph 1,
provided one challenge. The principles existed in conventions and custom, including in
treaties ratified by all countries. The only remaining question was how to give effect to
those principles. A violation of IHL required accountability of the perpetrator and a
remedy for the victim. This applied to grave breaches of IHL and to gross violations of
human rights law. Obvious examples included genocide, torture, slavery and extrajudicial
executions. Those were both gross violations of human rights law and international crimes,
and the subjects of the first part of the Draft Guidelines.
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13.  The second cluster of issues dealt with the particular rights of victims, which were
based both on legal principles of accountability and on social principles of solidarity with
victims. That extended the protection of victims' rights beyond cases where the perpetrator
could be held accountable by calling on the Government concerned to support victims
directly, even if it was not at fault. A serious approach to human rights must take account
of the rights, needs and dignity of victims. Since 1945, there had been twice as many
victims as there were in the two world wars, most of them women and children. The third
cluster of principles set out forms of reparation to respond to that reality. The final
sections addressed access to information and the principle of non-discrimination. It was
time, he concluded, to move on to the next stage and to adopt the principles.

1. REVIEW OF SPECIFIC PRINCIPLES

14.  The Chair thanked the two experts for their clear presentations. He invited delegations to
review the various clusters of principles and proposed that the meeting proceed through the
document principle by principle, and identify points of agreement and remaining challenges.

A. Principlel

15.  The representative of Sweden thanked the Chair, OHCHR and the two experts, and
expressed support for the victim-oriented approach of the Draft Guidelines. The scope of the
draft was broad, covering responsibility under both human rights and humanitarian law, for both
public and private actors. The distinction between human rights violations and breaches of
international humanitarian law needed to be kept in mind while examining the Draft Guidelines,
especialy with regard to the responsibility of non-State actors. Those two sets of international
norms were in some circumstances overlapping as regards “gross’ human rights violations.

16.  The representative of Cuba attached great importance to the issue at hand, particularly
with the rise of impunity currently evident in the world. The Draft Guidelines should thus
become the subject of a multilateral negotiating process, which should continue until they gain
greater weight. As for principle 1, Cuba saw no reason to distinguish between IHL and HR
obligations. Principle 1 should, however, distinguish between treaty and customary international
law obligations and principles.

17.  The representative of Canada thanked OHCHR for convening the meeting, and
congratulated the two experts on their work. With regard to principle 1, the point on
incorporation in domestic law needed clarification to ensure that international law norms
are not expected to be automatically incorporated in national law.

18.  The representative of Guatemala congratulated the Chair and thanked the experts.
The delegation believed that there was confusion as to violations by the State and those by
non-State actors, and acts of State commission were confused with those of omission.
These must be clearly distinguished. There was also a problem regarding incorporation in
national law. In Guatemala, treaties automatically became part of national law. But with
an instrument such as the Draft Guidelines (which are not a treaty), the law did not have
the same effect. Thus, a different approach should be found to avoid that problem.
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19.  The representative of the United Kingdom thanked OHCHR and congratulated the
Chair and the two experts. The United Kingdom believed that the combination of HR law
and IHL, which were two distinct areas of expertise, created particular challenges. It
expressed a desire to hear from the experts an explanation of how States could manage an
instrument that mixed the two, with the analytical and practical problems that that posed.

20. Mr. Bassiouni, responding to questions on the various sources of law (customary
international law, IHL, HR law), clarified that the goal of the Draft Guidelines was not to provide
an extensive and comprehensive codification of law. The Draft Guidelines intentionally adopted
a victim-oriented perspective, organizing principles from all lega sources not according to
instruments and sources, but according to the needs and rights of victims.

21.  Mr. van Boven, responding to questions on the scope of the Draft Guidelines, and their
coverage of gross violations, noted that that was the origina idea of the Sub-Commission. But
his study revealed that there was no clear definition of “gross violations’. While there were
some clear examples of gross violations on which al would agree, the concept was fluid and
evolving. The concept of crimes against humanity had evolved with considerable clarity. What
was more, the whole set of rights was interrelated and interdependent, and no hierarchy could be
established. Victims, however, might fed that their life and personal dignity were most
fundamental. The Guidelines build on practice and law as it had evolved. He would favour the
inclusion in the title of the document of the term “gross’ before “violations’, but that could be
given more thought. The important thing was to retain the victim’s perspective in the structure
and content of the document.

B. Principle2

22.  The representative of Mexico sought clarification on principle 2, which might set
vague obligations for the State. The Draft Guidelines seemed to require only access to
court. Also, subparagraph (c) made reparation obligatory even for violations not covered
by the scope of paragraph 1.

23.  The representative of Japan noted that it had submitted written comments in 1999, 2000
and 2002. The basic question, from the point of view of Japan, was the lack of clarity as to
whether the measures stipulated were existing obligations, or points that the internationa
community should take steps to make obligatory. The interventions of the two experts suggested
that they represented the former - articulation of existing obligations. Thus, it would be useful to
determine the status of the Draft Guidelines explicitly. Japan would make proposals in that
regard at the appropriate moment. Principle 2 should be clarified.

24.  The representative of Canada thanked the Chair. The Canadian delegation appreciated
Mr. van Boven's comments about the need to include in the title of the Draft Guidelines the
world “gross’ before “violations’. The representative of Canada believed that there was no
international obligation to “incorporate” in national law, only to implement.

25.  The representative of Sweden expressed agreement with Canada on the point made
in the preceding paragraph.
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26.  The representative of Spain congratulated the Chair and thanked the two experts.
Spain supported the positions of Canada and Sweden, and sought clarification from the
experts on modalities for the implementation of principle 2 (d).

27.  Mr. van Boven pointed out that, according to a general principle of human rights
law, where various mechanisms are available, that which is most favourable to the victim
should apply. Thiswas reflected in principle 2 (d).

28.  Mr. Bassiouni, responding to the representative of Canada and others, noted that
IHL imposed a dual obligation - to incorporate into domestic law and to implement. In HR
law, a variety of approaches existed, since HR law had “evolved on a more piecemeal
basis’. CAT, for example, imposed both obligations. The principle in the Draft Guidelines
provided reasonable scope to States. To answer Japan, he affirmed that the Guidelines
introduced no new principles or obligations.

C. Principle3

29.  The representative of Norway viewed the document as an important one. He had some
concerns about the need to distinguish between States and non-State actors, and between IHL
and HR law. Those were the most important concerns of Norway on this subject.

30. The representative of Argentina congratulated the Chair. He viewed principle 3 (a)
as inadequate in addressing the important element of prevention. Legal and administrative
measures were not enough. The subparagraph should cover political and cultural measures
of prevention as well. The Veldsquez Rodriguez case in the Inter-American Court of
Human Rights expressly recognized that.

31. The representative of Mexico agreed with Argentina. This was important for
prevention. Most important was the restoration of the rights of the victim.

32.  The representative of Canada still wished a clarification that the scope was only for
“gross violations’. It aso sought clarification of the territoria limitations of the obligations.
The scope of subparagraph (c) seemed very broad. Does it hold States accountable for the
violations committed against other States?

33.  The representative of the United Kingdom reiterated its concern about suggestions,
implicit in the section, that non-State actors could violate HR law. The United Kingdom
believed that only States could violate HR law, while others could violate IHL. That was the
problem of lack of clarity that emerged when HR law and IHL were combined in a single
document.

34.  The representative of Japan, referring to subparagraph 3 (d), sought clarification on the
term “appropriate remedies’ and wondered whether they were limited to those listed in the
document. With regard to subparagraph 3 (e), “provide” was clear enough, but Japan saw
the term “or facilitate” as vague.
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35.  The representative of the European Court of Human Rights noted the European case law
concept of “effective investigations”, to avoid disingenuous or inadequate investigations. He al'so
encouraged inclusion of guarantees for access by victims to investigative machinery.

36.  The representative of 1CJ reacted to points raised on the three first principles. He agreed
with the points raised by the experts regarding the victim-oriented approach and structure.
Typicaly in today’s conflicts and situations, both HR and IHL violations occurred, in a manner
which precluded a clear distinction between the two. The text, as drafted, was adequately clear.

37.  Mr. Bassiouni, referring to the provision on access to justice, noted that the
principle was further elaborated in principles 12, 13 and 14, which specified further the
right of access to justice in all cases. Responding to Japan’s question about “facilitating”
reparations, he clarified that there were situations where a State would represent its
nationals in claims outside its borders, i.e. in an international body or in another State.

38. Mr. van Boven reminded participants that HR law was subject to evolution. The
reference to “effective investigation” was a case in point. That was a new and helpful
development produced by the European cases. As for territorial effect, international law had
expanded earlier understandings on that important concept. For example, there was broad
acceptance that, when extraditing persons to a State in which they could be subjected to torture,
the extraditing State commits a violation. The question of non-State responsibility was also
evolving. Such new developments must be taken into account in the Draft Guidelines. It may be
that HR law had not yet developed far enough on non-State responsibility, but, as the draft was
not atreaty, it could reflect those emerging concepts as well.

D. Principles4 and 5

39.  The Chairman introduced principles 4 and 5, inviting comments from the floor. The
representative of the United States of America congratulated the Chairman and expressed thanks
to the two experts. The delegation of the United States questioned the phrase “the duty to
prosecute’, as, in its view, there was no duty to prosecute under customary international law.
Instead, the international community only recognized a duty to seek or pursue prosecutions,
since the authorities must themselves determine the probable ground for prosecution. The
United States delegation would welcome the advice of the experts on the matter.

40. The representative of Sweden considered that the principles exceeded customary
law requirements. Quite apart from the requirements stipulated in the Rome Statute of
ICC, CAT and IHL, the Swedish delegation was of the opinion that there was no general
international obligation to prosecute, only to suppress acts.

41.  Therepresentative of Japan agreed with the concerns expressed by the United States
on principle 4. Maintaining that States had an obligation to prosecute was not adequately
precise, outside of those explicit requirements of certain treaties, and in those cases, only with
regard to the parties to those treaties. Beyond that, Japan was not convinced of the existence of
other crimes under international law. Thus, the principle may be too broadly drafted.
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42.  Therepresentative of Canada also agreed with the United States delegation on this matter.
The “duty to prosecute” should be replaced by the requirement that the case be submitted to the
competent authorities for prosecution, as in the Convention against Torture.

43.  The representative of Egypt congratulated the Chair and thanked OHCHR and the
two experts for their work. In general, the Egyptian delegation agreed with the ideas articul ated
in the Draft Guidelines. Principle 5, in the view of Egypt, should include ICC obligations.

44.  The representative of Cuba believed that principles 4 and 5 showed a lack of
balance between the resources and competence of national law on the one hand and
international law and its institutions on the other. International law institutions could only
complement national systems and their jurisdiction. Principle 5 did not adequately reflect
the requirements of international law vis-a-vis extradition and other legal mechanisms.

45.  The representative of Norway believed that some principles were too detailed for
adequate harmonization with national law. Principle 5 should be balanced against concerns
about torture, capital punishment and related issues.

46. The representative of Mexico understood that principle 5 referred only to the
obligation to prosecute and punish certain international crimes, even if such acts were not
criminalized under national law. What needed clarification was the universal jurisdiction
reference to principle 5, and not the duty to prosecute.

47.  The representative of Argentina believed that, while the text of principle 4 could be
negotiated, it was an articulation of the obligation to combat impunity. Similarly, the
concept of universal jurisdiction must be retained in principle 5.

48.  The representative of the Russian Federation was concerned that principles 4 and 5,
as drafted, did not reflect the state of current international law. The text went further than
current obligations, and should thus be brought into line with current international law.

49.  The representative of Germany congratulated the Chair and thanked OHCHR and
the two experts. The German delegation was reluctant to recognize an obligation to
extradite perpetrators if they were likely to be subjected to human rights violations. The
paragraph in question would thus require redrafting.

50. Therepresentative of ICRC congratulated the Chair and thanked the two experts for
their work. ICRC had long been associated with the process. Whatever the wording of
principle 4, it must not go below existing standards, including the duty to prosecute or
extradite persons responsible for war crimes. As for incorporating IHL in the document,
article 3 of the Hague Convention of 18 October 1907 (currently part of customary law)
required States to compensate individuals for violations. Indeed, under international law,
including IHL, all violations were subject to reparations. Finally, it would be useful if
delegates clarified their reservations on the question of non-State actors.
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51.  Therepresentative of the International Commission of Jurists (ICJ) endorsed the position
of the delegations of Mexico, Argentina and ICRC, there is indeed a legal obligation to try
perpetrators of international crimes. That was a long-standing principle, dating back to at
least 1925, and was recently confirmed by ICJ with regard to genocide. The same was true of
torture and extrajudicial executions. There was a good deal of jurisprudence on the question.

52. Mr. van Boven commented that the principle of the obligation and intent to maintain the
existing floor of international law should be explicitly included in the Draft Guidelines. One of
the basic purposes of the draft was to combat impunity. He agreed that the language used in the
Convention against Torture might indeed be better than the current words “duty to prosecute”.
As for extradition, he agreed as well that extradition of perpetrators to places where they risked
torture or other violations must be guarded against in the text, and the wording could be made
clearer in that regard.

E. Principles6 and 7

53. The Chair introduced principles 6 and 7, following which Sweden questioned the
authority of those provisions, on the ground that the Convention on the Non-Applicability of
Statutes of Limitations to War Crimes and Crimes against Humanity was ratified only
by 44 States. Thus, aside from the crimes within ICC jurisdiction, the provisions went too far.

54.  The representative of the Russian Federation was concerned that principles 6 and 7
contradicted existing international law and the national law of most countries regarding
statutes of limitations (hereinafter “SOL”), and could cut against a “culture of justice”, of
which SOL was part. Russia agreed with the delegation of Sweden that those provisions
did not reflect existing basic principles of international law.

55. The representative of Canada requested clarification on the question of non-
retroactive penalties, and whether that would interfere with remedying past violations.

56.  The representative of the United States of America associated himself with the
comments and concerns of Sweden on those provisions.

57.  The representative of Japan was concerned that, while it was true that some treaties did
provide for non-applicability of statutes of limitations to certain crimes, those had very few
ratifications, and the principles were not yet part of customary international law. It also raised
the question of which crimes the provisions applied to. That would certainly have to be clarified.

58.  The representative of Argentina believed that principle 7 would benefit from
clarification by the experts. The phrase “Should not unduly restrict” raised unanswered
guestions of reasonable time periods.

59.  The representative of Mexico believed that a proper wording could be found to
accommodate proper uses of SOL.
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60.  The representative of Ecuador reminded the meeting that, according to Mr. van Boven,
the principles should not only describe the present situation in legal terms, but should also ook
at the reparation measures. It would be useful to clarify the question of SOL and to identify
more clearly which violations would be classified as crimes under international law.

61. The representative of Redress pointed out that there was an international obligation
for States to provide remedies and that failure to do so would constitute a further violation.

62. Mr. Bassiouni stated that principle 6 described both existing norms on SOL and
what was required to give effect to those norms. Crimes against international law, whether
the treaty or customary law, were by definition subject to criminal sanction (grave breaches
of the Geneva Conventions of 1949, the Convention on the Prevention and Punishment of
the Crime of Genocide, customary law crimes against humanity, the Rome Statute of the
ICC, the Convention against Torture, the International Convention on the Suppression and
Punishment of the Crime of Apartheid, the Slavery Convention, the Convention on the Law
of the Sea, etc.). Many of those instruments contain provisions on non-applicability of
SOL. One could either identity specific crimes, or just say “those crimes that are subject to
non-applicability of statutes of limitations under international law”.

63. Mr. van Boven recalled that, when he carried out his study, many gross violations went
unpunished owing to SOL and to amnesty laws. Today, even if the principle of non-applicability
of SOL was not broadly accepted, it did have growing international recognition by virtue of other
treaties containing such provisions (Rome Statute, Convention against Torture, etc.). Finaly, he
reminded the meeting that, where the idea was less mandatory, the non-mandatory word
“should” was used.

F. Principles8 and 9

64. The Chair introduced principles 8 and 9. Cuba considered that the definition of
victim in the Draft Guidelines was too directed to an individual perspective, thereby
excluding collective phenomena like apartheid and racism. Thus principle 8 should contain
references to collective elements as well, including, among others, peoples, race, ethnicity
and linguistic and social status.

65.  The representative of Sweden preferred a definition such as that used in United Nations
principles on victims and had serious reservations about any reparation schemes for
collectivities. Reparation and compensation for human rights violations needed to be tailored to
the damage and suffering inflicted on an individual, even where a group of individual victims
were involved. Any assessment of suffering ought to be made on an individual basis.

66.  The representative of France thanked OHCHR and congratulated the Chair and the two
experts. In 2000 France submitted written comments, which had been reflected in the Draft
Guidelines. France supported the victim’s perspective approach. Regarding principle 8, France
wished to see the inclusion therein of moral persons, such as institutions and organizations.
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67.  The representative of Japan believed that the definition should be simpler and clearer, as
it would be used to evaluate and calculate damages, i.e. appropriate compensation. Mental
suffering and impairment of legal rights were obscure terms which could not be used to calculate
damages and reparations. Further, compensation should be limited to victims directly affected,
not to families, etc. The Draft Guidelines should focus on “core victims® - that is, those directly
harmed. As for the collective element, Japan preferred to see the application restricted to
individual victims.

68.  The representative of the United Kingdom called for accuracy in identifying obligations.
The provisions on victims lacked an objective test to determine who is a victim. The current
provision was self-defining and did not require findings or corroboration by any official body.
That would make it difficult to identify a victim in alega sense. Finally, the document should
not undermine the current status, and should not second-guess existing law in an attempt to
reflect evolving principles.

69.  The representative of Germany noted that the first sentence of principle 8 gave a very
broad definition of “victim”. The term “emotional suffering” required further clarification.
Immediate families of victims may also be considered victims, but it was not appropriate to go
beyond that. Finally, the word “collectively” should be clarified by the authors.

70.  The representative of Portugal congratulated the Chair and thanked the experts. Portugal
supported the victim-oriented approach of the Draft Guidelines. Principle 8 captured very well
the concerns of treaties, custom and national law. However, the word “collectively” was unclear
and should be explained. The delegation of Portugal recognized groups of victims, but not a
collective victim as such.

71.  The representative of Spain viewed principle 8 as a core principle of the document, but
agreed with the United Kingdom on the a need for a connection between the victim and State
responsibility. That was not sufficiently clear in the Draft Guidelines.

72.  The delegation of Canada associated itself with those delegations concerned about the
overly broad scope of the term “victim” and about collectivities of victims.

73.  The representative of Egypt viewed the collective aspect as crucia in regard to crimes
under international law, such as foreign occupation. He aso was concerned about the vague
notion of emotional suffering.

74.  The representative of Ecuador, commenting on collectivities, raised the question of ethnic
cleansing, which was by definition aimed at groups. Such violations must be covered by the
Draft Guidelines, whatever the final wording.

75.  The representative of the International Society for Traumatic Stress Studies observed that
it was a scientifically established fact that victims suffer all their life and, if not helped, pass
suffering on to succeeding generations. That fact had implications for SOL and other factors.
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Also, being targeted as an individual was a different experience from being targeted as part of a
group. There was much science behind the experience of victims, including emotional suffering,
a well-documented scientific phenomenon. The definition of a victim in the text must not,
therefore, be narrowed.

76.  The representative of ICJ pointed out that the definition of a victim in the Draft
Guidelines was almost identical to that in the United Nations victims declaration, including the
reference to collective victims. Also, it would be a mistake to overemphasize the detail of
national law provisions. Many State laws did not even criminalize torture. Clearly, there was no
intention to exclude them here. As the representative of France said, NGOs and organizations
representing victims must be empowered to act as parties on behalf of victims. Of course, that
was different from having victim's rights, and was more akin to the subject of subsequent
principles.

77. Mr. Bassiouni explained that the principles were only for the purpose of identifying who
was avictim. The text came from the victims declaration. Mental suffering was included in the
definition of torture. That was not new. A victim is a person. Not a people. Not moral or
abstract entities. A person, period. But that person can be a part of a collectivity or a group.
When you represent a victim or victims, you do not become one; you only represent one.
Emotional and mental victimization was a reality, even if you were not touched: such as when
people are forced to watch as their loved ones are being tortured or killed. If you, as a matter of
policy, wish to encourage victim intervention, the one who intervenes and is harmed must be
given some rights and protection. This did not exist in international law, but in national law
(“good Samaritan” clauses). There was no link between who is a victim and the responsibility of
a State, or theright to bring alegal claimin a State. A person can be a victim without these. The
next question, of course, is against whom does the claim apply and where. But this does not
change the fact that the person isavictim.

78. Mr. van Boven also defended the use of the term “collectively”. He said that was
necessary to cover other cultural understandings, as well as reparation schemes. International
bodies have recognized this (including the Inter-American Court), and it should be retained here.

G. Principle 10
79.  The Chair introduced principle 10.

80.  The representative of Mexico would prefer the use of “shall” rather than just “should”.
Also, what is required for “compassion”? This is the first reference to compassion, and it is
undefined.

81.  The representative of Germany was concerned by the reference to intergovernmental
organizations in principle 10. This seemed to put States and non-State actors on the same level,
which the German delegation did not agree with.

82.  The representative of Japan, in response to comments by the representative of Mexico,
noted that the Guidelines were not intended to be legally binding. Thus, the word “should” is
more appropriate than “shall”.
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83. Mr. Bassiouni explained that the word “shall” is used where there is an established
international legal obligation. Otherwise, “should” has been used. He added that it was a sad
truth that victims were often treated by legal systems with less respect and compassion than the
perpetrators of the crime. Additionaly, the inclusion of States, NGOs and private entities is
because these are the ingtitutions engaged in victim services, management, and the like. Thisis
increasingly true with the privatization of crimina justice systems of States. Thus, the
obligations must match the delegation of the functions.

H. Principles 11 and 12
84.  The Chair introduced principles 11 and 12.

85.  The representative of Argentina believed that reparation should not be limited to purely
judicial measures, but should also include other measures, legislative bodies and truth
commissions.

86.  The representative of Sweden sought clarification with regard to principles 11 and 12,
asking what the collective right of access to justice was. Also, a distinction needed to be made
between cases where there is a connection between victim, claim, etc., in regard to standing and
appropriateness vis-a-vis other forums.

87.  The representative of Pakistan congratulated the Chairman. In principle 11, the word
“include” is used before those specified. Did that include by implication other remedies, such as
religious-system remedies? Also, what was meant by “factual information” as opposed to
“necessary information”?

88.  The representative of the Russian Federation did not recognize collective claims to
reparations, as many systems indeed did not. How broadly had such claims been recognized in
legal systems? Additiona clarification would be useful. Also, did that section reflect the work
of ILC on diplomatic protection?

89.  The representative of Germany believed that the right of victims to present their views
during the proceedings seemed to be missing. Was there some reason for that? Would not article
69 of the Rome Statute of 1CC be helpful in that regard?

90. The United Kingdom saw no territorial limitation on clarity of the appropriate national
forum for claims to be brought. Recent history suggested that that should be clarified.

91.  The representative of the European Court requested clarification of subparagraph 11 (c).
Was that intended to relate to document discovery or to compelling witness testimony and, if so,
should it not be made explicit?

92. The representative of Redress sought clarification of the comments of the
United Kingdom delegation. The right of access to justice for victims of torture was not
guestioned in those cases, only certain procedural issues relating to standing and forum.
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93.  The representative of the International Service for Human Rights, commenting on
principle 12 (b), noted the frequent and well-documented attacks on human rights defenders
across the world, and the relevance of the subparagraph to that situation. Victims and their
relatives needed expert assistance, and that must be reflected in the text.

I. Principles13 and 14
94.  The Chair introduced principles 13 and 14.

95.  The representative of the Russian Federation noted the general requirement that domestic
mechanisms be first exhausted before appealing to international mechanisms. That should be
reflected in the text.

96. The representative of Japan, commenting on principle 13, expressed concern that, if
groups of victims had a right to make claims without the consent of all the victims they claim to
represent, the provision might in fact run contrary to the rights of victims.

97.  The representative of Germany, also commenting on the notion of collective claims in
principle 13, asked the experts to comment on models and modalities for such claims
(e.g. United States class-action suits).

98.  The representative of Mexico noted the experiences of the inter-American system, in
which claims had been made by collectivities, such as churches, hospitals, etc. That had also
been the case with ILO, where indigenous peoples have brought collective claims.

99.  The representative of Finland noted that the ending of principle 13 “to receive reparation
collectively” needed clarification. He pointed out as well, that the Convention on the
Elimination of All Forms of Discrimination against Women's optional protocol allowed
collective complaints.

100. Therepresentative of Canada, agreed that domestic remedies must first be exhausted.

101. The representative of Pakistan also sought clarification of the question of exhausting
domestic remedies. Also, he agreed that ILO had no problem receiving human-rights collective
claims (relating to freedom of association). What, he wondered, was the basis in international
law for collective claims?

102. The representative of ICJ noted that all international mechanisms had their rules
regarding when domestic remedies must or must not be exhausted. Thus, that posed no problem
for the Draft Guidelines.

103. Mr. van Boven recognized the genera principle that national remedies should be
exhausted where such effective remedies actually existed. He also noted that courts were not the
only mechanisms that provided reparations. Also, some forms of reparations were by their
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nature collective, such as those determined by truth commissions. Monetary reparations were
not the only form addressed by the Draft Guidelines. He also agreed that reference should be
added (article 68 of ICC) on the right of victims to present their views during proceedings. It
was not the function of the principles to establish jurisdiction.

104. Mr. Bassiouni explained that access to factual information related to information arising
out of government investigations into the case, and which was needed for a victim to bring a
clam. That said, the language could be adjusted to adequately reflect the concerns in
principle 26. Asfor the word “collective’, it might be useful to clarify it. The collectivity in the
Draft Guidelines may be of the kind that has legal standing, but not as a beneficiary, i.e. as a
representative. In other cases, some collectivities, as pointed out by Mr. van Boven, did have
collective clams. Those could be clarified and further defined in the draft. As for the right of
access to justice, the draft merely sets forth a range of measures relating to access to justice.

J. Principles15to0 20

105. With reference to principle 17, Guatemala enquired about the implications of combining
human rights and humanitarian law sources in a single document. Certainly, the right to
reparation applied to both cases. Nevertheless, where attention to non-State actors is involved,
care must be taken to ensure that the responsibility of the State is not diminished. A
reformulation of this section might, therefore, be in order.

106. The representative of Argentina, commenting on principles 17 and 18, noted its
understanding that the non-State entities referred to therein would include those recognized in
principle 3 common to the Geneva Conventions of 1949 and in Protocol 1l of 1977.

107. Commenting on principle 16, Mexico believed that it is important to include reparation
by the State independently of any determination of the responsibility of one of its agents. It is
important as well to ensure that related processes in this regard are compatible with principle 10,
particularly in avoiding the repetition of trauma.

108. The representative of Canada saw a potential inconsistency in the wording of some
principles in the Draft Guidelines. Principle 15, for example, uses the term “international human
rights or humanitarian law”, while principle 16 refers to “international human rights and
humanitarian law norms’. Perhaps a common term, such as “obligations’, could be substituted
throughout the text for various references to norms, law, etc.

109. The representative of Georgia supported Guatemala’'s suggestion of reformulating
principle 17. Perhaps, it was suggested, this principle could be merged with principle 18 and
reformulated.

110. The representative of Norway emphasized the importance of preserving primary State
responsibility in the Draft Guidelines, so as to avoid the risk of States deferring responsibility to
other actors. In Norway, a violation exists where the State has not ensured the right of an
individual. Norway also queried the implications of the requirement in principle 19 that the State
endeavour to enforce foreign judgements.
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111. The representative of the Association for the Prevention of Torture, responding to a
guestion from Mexico, explained the importance of requiring that States provide reparation even
if a perpetrator is not found. This, it was suggested, is particularly important in the case of
reparations for past violations to be provided by legal Governments replacing repressive regimes.

112.  Referring to principle 19, the representative of the United Kingdom asked, given that the
Draft Guidelines make no distinction between violations of human rights law and humanitarian
law, to what extent States should give reparations for acts of non-State actors.

113. Mr. Bassiouni explained that the requirement in paragraph 19 of enforcing judgementsis
entirely a reiteration of existing legal obligations. Furthermore, the Draft Guidelines requires
that “valid” foreign judgements be enforced, and that the validity of foreign judgement be
determined by national law.

114. Responding to a number of interventions regarding who is responsible for violations
(States or non-State actors), he explained that the Draft Guidelines do not emphasize this
guestion, but rather emphasize the situation of the victim, and thus seek to ensure that victims
receive remedy and reparation, regardless of who is the principal violator. On another question,
he noted that States do sometimes provide remedies for violations occurring outside their
territory, as, for example, in the case of the Alien Tort Claims Act in the United States
of America. Similarly, in Switzerland, the law provides for judicia assistance in enforcing
foreign judgements, through, for example, the freezing of assets.

115. The representative of Guatemala reiterated the importance of the issue of State
responsibility, observing that the Draft Guidelines should be carefully prepared so as not to
diminish existing obligations and standards. In the view of the delegation of Guatemala, the
State is always responsible for violations, even if the actual perpetrator cannot be identified.

116. Mr. Bassiouni added that it is important to distinguish the question of the sources of
responsibility from that of the rights of victims. The Draft Guidelines deal with the rights of
victims. The sources of violations will vary. He suggested that this might be clarified in the
introduction to the Principles. Nevertheless, it should be clear that the task of the draft is not to
establish principles of State responsibility, but to provide guidance on whether there are
obligations to provide reparations as a consequence of violations. The task was to identify and
incorporate all sources. As for Canada’'s questions regarding the use in parts of the draft of the
term “norms” instead of “obligations’, Mr. Bassiouni noted that “obligations’ sometimes refer to
general obligations that may not give rise to rights. Nevertheless, he agreed that there is some
room for the harmonization of these terms.

117. The representative of the United States of America expressed concern that principle 18
might be understood as implying that a State that has not violated a human right would
nevertheless be obligated to pay reparations. This obligation does not exist. A more suitable
word might be assistance, rather than “reparation” in this case. With regard to principle 17, it
was noted that a human rights violation can only be committed by a State or an agent under its
order or service, and not by an individual acting on his own behalf.
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118. The representative of ICRC, commenting on the question raised by the United Kingdom
regarding whether international humanitarian law applies to reparations, noted that article 3 of
the Hague Regulations applies to the compensation of individuals. More generaly, the
representative of ICRC noted that, under general international law, any breach gives right to a
claim for reparation.

119. The representative of Cuba believed that the starting point for this discussion is that
States have an obligation to provide reparation. Violations can be perpetrated by States, their
agents, or others with the tolerance or acquiescence of the State. Principles 17 and 18 are
important. States are responsible even when individuals or other entities are the actua
perpetrators. The responsibility of the State cannot disappear and includes cases where violations
are committed outside its territory.

120. The representative of the International Society for Traumatic Stress Studies referred to
the long-lasting effects of victimization as further evidence of the need for reparations, remedies
and assistance to be granted to victims. Where States do not meet these obligations, victims
suffer lifelong consequences, and may even pass consequences on to their children. The
negative consequences can be felt for generations.

121. The representative of Redress, referring to principle 17 and the comments of the
delegation of the United States thereon, noted that there are cases where individuals have been
held responsible for human rights violations, irrespective of the responsibility of the State arising
from the same violation. Such has been the case under the Alien Tort Claims Act in the
United States.

122. The representative of Japan, referring to the text of principle 16, under which reparations
should be related to international obligations, asked about the scope of such reparations.

123. Mr. Van Boven recalled that the aim of the Draft Guidelines is to strengthen the position
of victims, who have been traditionally disadvantaged. He believed that the draft struck the right
balance between the responsibility of States and the rights of victims. In the end, he recalled,
States are aways responsible for the well-being of their citizens.

124. Mr. Bassiouni added that the word “reparation” was used throughout the text with
flexibility. The specific forms of reparation are spelled out later in the document. The paragraphs
in section 1X deal with the rights of victims to receive reparation, and not with the ways to secure
it. Finally, this section creates no new State obligations and reflects only existing law.

125. The representative of Sweden considered that the word “Government” in principle 20
should be replaced by “State” alone since it is the State that is responsible for human rights
violations, regardless of whether the Government changes.

126. The representative of ICJ observed that the State always has some degree of
responsibility. One should distinguish between the fact that generates the violation and the act
that is typified as aviolation. An act committed by an individual may be the actual violation, but
the State would clearly be responsible if it does not take appropriate action, investigate, etc.
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K. Principles21to 25

127. The representative of Guatemala appealed for a careful harmonization of the various
language versions of the Draft Guidelines. The Spanish version of principle 23, for example,
uses the equivalent of indemnity in place of compensation.

128. The representative of Mexico added that the concept of “mora damage’, while absent in
the English version, appears in the Spanish text in principle 23. The Mexican delegation also
believed that principle 25 should be drafted in a way that does not suggest an exhaustive list of
means for satisfaction and guarantees of non-repetition. The principle should talk of these as
minimum standards, leaving the door open for other forms.

129. The representative of the Russian Federation sought the advice of the experts on
clarifying how the reference to education in principle 23 (b) relates to the concept of “lost
opportunities’. The delegation also wondered about “questionable ideological concepts’
underlying the preventive measures in subparagraphsii to iv of principle 25 (i), which emphasize
civilian control and restricting military tribunals, while crimes against military officers are often
ignored. Similarly, the concept of providing special protection for categories such as the media
and human rights defenders would seem to contradict the principle of equality under the law,
reverting to earlier times when there were different regimes of protection for different categories
of persons.

130. The representative of Cuba believed that, given the interdependence and indivisibility of
al rights, the concept of “lost opportunities’ in principle 23 (b) should not only include
education, but also food, employment and health. Explicit reference should be made to this
interdependence and indivisibility. The representative of Cuba shared some of the concerns of
the Russian Federation delegation regarding principle 25. Cuba also believed that the reference
in principle 25 (i) (vii) to “preventive intervention” should be reformulated in a manner that
excludes presumed endorsement of preventive military intervention or the so-called
humanitarian intervention as concepts not recognized as lawful by all States.

131. The representative of Ecuador, while recognizing that the Draft Guidelines do not
establish that one form of reparation excludes others, nevertheless noted that this is not
sufficiently clear in the Spanish verson where, for example, reference is made to
“unareparacion”. Ecuador also saw the reference in principle 24 to social and legal services as
not clearly signifying elements of rehabilitation.

132. The representative of Japan suggested that the words “and possessing reasonable causal
relationship to” should be inserted after the words “resulting from” in principle 23, because it
believed compensation should be provided for those types of damage in which the relationship
between the damage incurred and causes of the event are clearly and reasonably established. The
representative of Japan pointed out that it is questionable whether all forms of reparation listed in
principles 24 and 25, such as “rehabilitation” and “ satisfaction and guarantees of non-repetition”,
are necessarily effective to recover from the damage and that the content of social service is not
clear. The representative of Japan sought clarification on principle 25, asking, in particular, what
kinds of specific, concrete measures are envisaged as “officia declaration” and “public
acknowledgement”.
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133. The representative of Germany believed that there are potential interpretive
inconsistencies in the principle 21 reference to “States’ providing the various forms of
reparations, while principle 17 recognizes that others beside the State should provide reparation
as well. The two principles would benefit from harmonization. The representative of Germany
also believed that, while compensation for “lost opportunities’, as contained in principle 23 (b),
IS an interesting concept, it presents difficulties in practice. The wording of principle 25 (d),
extending applicability to “persons closely connected”, would require clarification. Finaly,
principle 25 (i), setting out means of preventing the recurrence of violations, might be better
separated from this section, as it relates more to a political goal.

134. The representative of Sweden believed that principle 25 (i) is of particular importance,
and suggested that it should be supplemented to include additional measures, such as legislative
and administrative measures and the dissemination of rulings.

135. The representative of ICRC, commenting on principle 25 (i) (v), suggested the addition
of areference to international humanitarian law training.

136. The representative of Norway, commenting on principle 22, observed that restoration is
sometimes very difficult in practice, and, even where possible, it is not always appropriate. By
way of example, Norway referred to child custody cases, where it may not be determined to be in
the best interests of the child to be transferred back to previous custodia arrangements.

137. The representative of Jamaica, while noting that return to one's place of residence is
explicitly included as a form of restitution in principle 22, also believed that the grounds for
compensation in principle 23 should include displacement.

138. The representative of the United States of America believed that the vagueness of the
concept “lost opportunities” in principle 23 (b) might present problems of definition. The
reference in principle 24 to lega services would need to be clarified. The United States
delegation intervened in response to principle 25 (i) (ii), which urge restricting the jurisdiction of
military tribunals exclusively to military offences committed by members of the armed forces.
The representative of the United States objected to the language and took exception to the
premise that restricting the jurisdiction of properly constituted military tribunals would prevent
recurrence of violations of law. He argued, on the contrary, that to the extent that unlawful
combatants might be excluded from jurisdiction of such tribunals, there is arisk of the opposite
occurring. He supported the observation of the representative of Germany regarding the need to
harmonize principles 21 and 17. He also supported the comments of ICRC on the inclusion of
humanitarian law training in principle 25 (i) (v).

139. The representative of Mexico noted the relevance of the jurisprudence of the
Inter-American Court of Human Rights to the question of lost opportunities, including the “life
project” cases of that Court. Similarly, many regional bodies, including the Inter-American
Court, have found that civilian tribunals should try civilians, and that the jurisdiction of military
courts should be limited. Mexico believed that it was proper to recognize special protection for
certain groups who run particular risks owing to their work, including human rights defenders.
This would be consistent with existing resolutions and documents of the Commission on Human
Rights and other bodies on the question.
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140. Mr. Bassiouni clarified that the reference to forms of reparation in the Draft Guidelinesis
merely intended to be a list of the various forms, without defining them in detail. A link with
State responsibility is not required here, and a State may provide reparation even if it is not
responsible for the violation. Some forms have evolved more than others. As not all forms
reflect existing obligations, the term “should” is used in the draft, rather than “shall”. The draft
could be amended to show more clearly that these are in the nature of recommendations. He
explained that the notion of restitution in principles 21 and 22 is not limited to in-kind restitution,
but extends also to restoration of rights, e.g. return of citizenship, passport and civil status.
Compensation, on the other hand, is essentially economic. In principle 23, the term “resulting
from” is used as opposed to “caused by” in order to accommodate variations from different legal
systems relating to issues of causation.

141. Mr. Bassiouni, responding to questions asked, noted that the Draft Guidelines would
indeed apply to reparation for displacement, adding that, if the displacement caused economic
problems then compensation would apply, while other forms of reparation would apply to other
problems caused. The forms listed in the draft are not intended to be exclusive. He recognized
that the preventive measures in the draft could be viewed as policy goals, and could be contained
in a separate section, although he viewed them as forms of satisfaction. He supported the
representative of Sweden’s suggestion to include legal and administrative measures. Responding
to the comments of the representative of the Russian Federation, he recognized that military
forces could be victims of violations, as suggested. He noted that the protection of certain
specia categories of persons in the draft is not intended to establish a new distinction of classes
or casts, but is merely a recognition of the reality that some persons run more risks than others
because of their profession and activities. The concept of “lost opportunities’, he conceded, did
present certain challenges, and could mean different things to different people. Nevertheless,
there were many tangible cases and examples, including the question of education.

142. Mr. van Boven observed that, while it is often assumed that reparation is economic and
financial, there are many other forms. The restoration of dignity, public acknowledgment and
other such forms are increasingly used. Various formulas can be applied. Some of these
concepts overlap and many of them can be used at the same time. Mr. van Boven believed that
principle 21 could be improved by adding reference to others besides States. Regarding “lost
opportunities’, he recalled that the Inter-American Court of Human Rights had indeed elaborated
on the concept of lost opportunities. He did not object to the suggestion that preventive
measures be included in a separate chapter. Referring to principle 25 (i) (ii), he noted that there
is jurisprudence of the Inter-American Court of Justice on the need to restrict the jurisdiction of
military courts. In conclusion, he noted that special categories of persons needing special
protection had been defined by the Commission on Human Rights, which had itself created a
number of mechanisms to protect human rights defenders and the judiciary.

143. The International Service for Human Rights, the International Commission of Jurists, and
Redress jointly observed that the starting principle of principle 25 (b) is the right to full access to
information and the truth as an element to avoid recurrence of violations. An appropriate
amendment to the text could include: “the participation of the victims, their representatives and
experts designated by them should be facilitated in order to contribute to ensuring transparency
in the process and satisfaction to the victims, and to prevent measures from further unnecessarily
injuring the victims, the witnesses and other persons, or endangering their security”.
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144. The representative of the International Rehabilitation Council for Torture Victims,
responding to the comments of delegates on the principle 24 provisions regarding legal and
socia services, observed that victims often come from the least well resourced groups in society,
and thus need assistance to avail themselves of the system. They suggested that principle 24
might be amended by adding to it the following text: “To this end, States should ensure the
acquisition of appropriate knowledge and skills within the relevant legal, medical, psychological
and socia professions, and support the establishment of treatment facilities and services.” They
also believed that a reference to medical and hedth care professionals should be added to
protected persons listed in principle 25 (i) (iv).

145.  With regard to the listing in principle 23 of economically assessable forms of damage, the
representative of the European Court of Human Rights asked why the concept of “moral
damage”, as recognized in European jurisprudence, does not appear in the Draft Guidelines.

146. The representative of the International Federation of Human Rights Leagues,
commenting on principle 25, noted that they saw subparagraphs (b) and (f) as two distinct and
important phases in a process of reparation. Subparagraph (b) was vital to the full disclosure of
the truth, and the final disclosure of the truth should not be limited. As for subparagraph (f) it
should be clarified in order that the administrative or judicial sanctions may not be interpreted as
an aternative for the State. Thereisagood deal of jurisprudence on the question of right to truth
and the right to justice. Commenting on chapter X, the representative of the International
Federation of Human Rights Leagues pointed out the importance of this generic definition of the
right to reparation, already defined as such by an abundant jurisprudence.

147. The representative of the Association for the Prevention of Torture registered its support
for the inclusion of the preventive measures listed in the text. It noted as well that
principle 25 (h) also has elements of a preventive nature and expressed its support for Sweden’s
proposal to add legal and administrative measures to this section as well.

148. The representative of the International Commission of Jurists noted that principle 25 (c),
as drafted, presumes disappeared persons to be dead, which is not always the case. The text
would benefit from redrafting in order to also cover the search for disappeared persons who may
be dlive.

L. Principle 26

149. The representative of Mexico advised that principle 26 in the English text refers to the
need “to develop” means of information, while the Spanish version does not use the equivalent
“desarrollar”. It will be important to ensure harmonization of the various language versions.

150. The representative of the International Centre for Criminal Law Reform sought guidance
from the experts on the distinction between the principle 11 (c) provisions on access to factual
information and principle 26 provisions on public access to information.

151. Mr. Bassiouni highlighted the distinction between the two provisions by explaining that
principle 26 is a general provison dealing with transparency and general public access to
information, while principle 11 relates specifically to victims access to case-specific factual
information in their pursuit of legal remedies.
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M. Principle 27

152. Regarding principle 27, the representative of Pakistan, on behalf of the Organization of
the Islamic Conference, proposed that the term “sexual orientation” be removed.

153. The representative of the United Kingdom enquired as to why the term “adverse
distinction” isused in principle 27, instead of the term “discrimination”.

154. The representative of Canada also questioned the use of the term “adverse distinction”,
and preferred the use of the term “non-discrimination”. He suggested that the language of the
International Covenant on Civil and Political Rights be used. Additionally, he believed that
“wealth” as aground for discrimination was problematic.

155. The representative of Japan sought clarification of the term “internationally recognized
human rights law”.

156. The representative of ICRC observed that “adverse distinction” is a term drawn from
international humanitarian law and that it is equivalent to “discrimination” in human rights law.
This term in humanitarian law is intended to distinguish impermissible discrimination from
lawful distinctions intended to prioritize those most in need.

157. The representative of the Association for the Prevention of Torture proposed that the
words “health status’ be inserted in principle 27 before “ disability”.

158. The representative of Finland believed that the list in principle 27 should be as inclusive
as possible. As such, the term “sexual orientation” should be retained in the draft. Additionaly,
the term “descent” should be added.

159. The representative of Sweden supported the proposals of the Finnish delegation on
principle 27. Additionally, “disability” should be moved and placed before “other status”.

160. The representative of Egypt supported the position of Pakistan regarding principle 27.
He aso sought clarification of the term “ other status’, mentioned in the same principle.

161. Mr. van Boven agreed that “descent” should be added to the discriminatory grounds in
principle 27. On the question of sexua orientation, he noted that this has been the cause of
subjecting some people to torture.

162. Mr. Bassiouni explained that principle 27 has at its basis an emphasis on adverse effects,
drawing from international humanitarian law. He noted that the types of remedies may
themselves require discrimination, but discrimination that produces positive effects. Hence the
use of the term “adverse distinction”. The term “other status’ is necessary in order to protect
certain other groups, as in the case where illegitimate children are denied family status. In
response to the comments of the representatives of Pakistan and Egypt, Mr. Bassiouni pointed
out that, as regards such public services as health service and police protection, OIC States do
not discriminate on the basis of sexual orientation.
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IV. FOLLOW-UPTO THE CONSULTATIVE MEETING

163. Referring to the question of follow-up to the consultative meeting, the Chairperson
proposed to submit the Chairperson’s conclusions for inclusion in the report of the consultative
meeting. The conclusions would be intended to be neither comprehensive nor exclusive, but
merely to serve as a summary of the main issues addressed by the meeting. The report of the
meeting would aso include a point-by-point summary of the discussions, prepared by the
secretariat. The Chairperson further proposed the inclusion of a recommendation to the
Commission on Human Rights for the establishment of an appropriate follow-up mechanism
in 2003 to complete work on the Draft Guidelines, taking account of the report of the
consultative meeting.

164. The representative of Egypt sought clarification on the nature of the proposed follow-up
mechanism. He wondered whether this would imply the establishment of aworking group or the
appointment of an independent expert.

165. The Chairperson indicated that the draft recommendations seek to establish a mechanism
to finalize the Draft Guidelines, without specifying the type of mechanism. This will be up to
the Commission to decide.

166. The representative of Guatemala agreed on the proposed content of the report and
recommendations, and suggested that a deadline also be set for the conclusion of the work of the
follow-up mechanism. The Draft Guidelines should be finally adopted by 2004.

167. The representative of Peru offered congratulations on the success of the meeting, and
expressed its agreement with the statement of Guatemala, including its commitment to the
adoption of the Draft Guidelines by 2004.

168. The representative of Argentina supported the recommendations and agreed on the need
to set a deadline for adoption. Reflecting on the Chairperson’s conclusions, the representative of
Argentina noted that the battle against impunity is not only one of the principa purposes of the
Draft Guidelines, but also that of the entire United Nations human rights treaty system.

169. The representative of Pakistan suggested that principle 2 of the recommendations, when
referring to conclusions, should indicate that these are the Chairperson-Rapporteur’s own
conclusions.

170. The representative of Cuba would have liked the setting up of an intergovernmental
process to finalize the Draft Guidelines as soon as possible, but expressed that it would have no
difficulty to accept the Chairperson’s overall proposals.

171. The representative of Spain expressed support for the recommendations of the
Chairperson. Leaving open the question of a time frame for adoption of the Draft Guidelines,
might facilitate consensus.
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172. The representative of the United Kingdom found this to be a very good meeting. He
would be happy to engage in further consultations on the subject, but did not think that it is
necessarily good to set atime frame in the recommendations.

173. The representative of Mexico indicated that the meeting had facilitated progress on the
issue, expressed support for the recommendations and saw no difficulties in setting a deadline in
the recommendations.

174. The representative of the Netherlands said it would appreciate a clear way forward,
adding that the establishment of any new mechanism needs to be accompanied by adequate
financial resources. He called not only for political support, but also for the financial support of
all delegations during the Commission on Human Rights.

175. The representative of Sweden expressed gratitude for the meeting and the hope that the
experts will be also involved in the process in the future. She supported the request of the
representative of Pakistan that the recommendations reflect that they “took account of the
discussions and the Chairperson-Rapporteur’s conclusions’. The representative of Sweden
preferred that the conclusions use the full term “customary law” rather than “custom”. She
would also prefer the use of the full term “extrgjudicial, summary or arbitrary executions’ in
place of “extra-legal executions’.

176. The representative of ICRC said that principle 7 of the Chairperson’s draft conclusions
should refer to “violations’, rather than to “breaches’ of international humanitarian law.

177. The representative of the United States expressed thanks for the meeting, which it saw as
effective. Given its effectiveness, the United States delegation proposed that further work on the
Draft Guidelines continue in the same manner. The Chairperson’s recommendation of a
follow-up mechanism could specifically call for another consultative meeting, drawing from the
language of last year’s Commission resolution.

178. The representative of Japan submitted a written proposal for the addition of the following
text: “Nothing in the present Basic Principles and Guidelines shall be construed as having any
implication as regards the rights and obligations of States under international law concerning the
matters dealt with in the present Basic Principles and Guidelines.”

179. The Chairperson agreed with the suggestion made by the representative of Pakistan to
incorporate the phrase “Chairperson-Rapporteur’s conclusions’. As there was no consensus on
the question of setting a deadline, the recommendations would be silent on the question.
Similarly, the recommendations will not specify which mechanism should be established, thus
making it possible for the Commission to make a decision on thisissue.

180. The representative of the International Commission of Jurists, on behalf of a group of
participating NGOs, expressed thanks for the meeting, which it viewed as an excellent
mechanism.

181. Mr. Bassiouni, speaking on behalf of himself and Mr. van Boven, expressed the hope of
both experts that progress towards the adoption of the Draft Guidelines will now be made. The
consultative meeting showed how little there is to be done to amend the text. Indeed, he believed
that two more days of consultation could have resulted in a completed text. Both experts
remained at the disposal of the United Nations to assist in completing the process.
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Annex |1
AGENDA

“Basic Principles and Guidelines of the Right to a Remedy and Reparation for Victims
of Violations of International Human Rights and Humanitarian L aw”

Conference Room V11, Palais des Nations, Geneva
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Appointment of the Chairperson-Rapporteur

Adoption of the agenda
Introduction by the Chairperson

11.30-13.00 Part 1: Draft Basic Principles and Guidelines®
Principles 1-7
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10.00-13.00 Part 3: Draft Basic Principles and Guidelines
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15.00-16.30 Part 4: Draft Basic Principles and Guidelines
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16.30-18.00 Conclusions and Recommendations

& See annex to document E/CN.4/2000/62, available at
www.unhchr.ch/Huridocda/Huridoca.usf/(Symbol)/E.CN.4.2000.62.En?Opendocument.
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