=)
Y
@ UNITED NATIONS

E/NL.2001/69-70
18 September 2001
ORIGINAL: ENGLISH*

LAWS AND REGULATIONS

PROMULGATED TO GIVE EFFECT TO THE PROVISIONS OF
THE INTERNATIONAL TREATIES ON NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES

In accordance with the relevant articles of the international treaties on narcotic drugs and psychotropic substances,
the Secretary-General has the honour to communicate the following legislative texts

TURKEY

Communicated by the Government of Turkey

NOTE BY THE SECRETARIAT

(a) Some editing of texts may be done by the Secretariat in the interest of clarity. In this
connection, words in square brackets [ ] have been added or changed by the Secretariat.

(b) Only passages directly relevant to the control of narcotic drugs or psychotropic substances
have been reproduced in this document. Non-relevant parts of laws and regulations have been
deleted by the Secretariat; such deletions are indicated by [...].

CONTENTS PAGE

E/NL.2001/69 The Law on the Prevention of Benefit-Oriented 2
Criminal Organizations of 30 July 1999

E/NL.2001/70 Law No 4208 of 13 November 1996 (extracts) 6

*Note by the Secretariat: This document is a direct reproduction of the texts communicated to the Secretariat.

V.01-87211



E/NL.2001/69-70
Page 2

“THE LAW ON PREVENTION OF
BENEFIT-ORIENTED CRIMINAL
ORGANIZATIONS” enacted by TGNA
General Assembly on 30 July 1999.

Benefit-oriented Criminal Organisations

ARTICLE 1. Those who set up organisations to
commit crimes or manage such organisations or act on
behalf of such organisations or wilfully and knowingly
undertake services, in order to take control of
management and administration of an institution,
establishment -or -enterprise -directly or indirectly; take
control of or gain control or influence over public
services, press and publishing institutions; bids, privileges
and licensing fransactions; establish cartels and trusts
conceming financial activities; inflict scarcity or
reduction of items or articles; cause price fluctuations;
get unfair benefits on behalf of oneself or others; or
elicit votes of people in elections or prevent elections
from being held. by means of exercising force or threat
or making people 10 be subject to themselves or
undertaking overt or covert clandestine co-operation
among their members in whatsoever form, shall be
Imposed an imprisonment term of three to six years
solely for this reason, whilst an imprisonment tenm of two
to four years shall be imposed on offenders who
become members of such organisations.

If the said organisation is armed, the senfence
shall be increased from one-third to half. An
organisation is armed, even though no armed action
has already been engaged. when the arms and
explosives have been prepared or possessed in line
with the organisation’s aims.

If the criminal author is a civil servant or a public
person then the sentence shall be increased from
half up to one .

Values or products or their substitutes which are
intended for commission of crime or used in
commission of crime and revenues of any property,
which needs to be confiscated. or any benefit
generated through crime shall be decided that they
be confiscated to State.

Provisions of this Article, however they are called.
shall be applied to the open or clandestine
organisations which share the common goals ‘with
the said organisations and which use the power of
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bewilderment or getting people scared or silenced
through oppression.

Sentences for the offences committed by
members or non members on behalf of such
organisations, for redlisation of aims mentioned in
paragraph 1 and the crimes under Article 296 of the
Turkish Penal Code No 765 dated 1.3.1926 shall be
imposed more heavily, from one-third to half.

The ones who commit crimes under this Law, or
publicise through written, audio or visual publication
means the actions, aims, goals of the such
organisations, in order to produce unfair benefits for
such people or organisations or to enhance the
power of making people scared, silencing through
oppression, or intimidation or make propaganda for
such organisations in any manner shall be sentenced -
with an heavy imprisonment term of two to four years
and a heavy fine of one to five billion Turkish Liras.
Furthermore, it shall be ruled that activities of such
publishing institution should be suspended from one
to three days.

Tapping or Intercepting Telecommunications

ARTICLE 2. Signals, writings, pictures, Audio or
videos and other type of information received or
transmitted by people suspected of acting as helpers
or intermediaries or aiding authors of such: crimes via
either cable or non cable or any other
electromagnetic devices like telephone, facsimile
and computer or one-way systems may be tapped
or determined or commission of or participation in
the crimes under this Law or aiding and dbeﬁing
authors of such crimes after commission of the crime
in any way. Such determined ones shail be sealed
and entered into register by authorities in question.

Decisions  for engagement in tapping or
interception of communications can only be made
upon presence of strong criminal indications.

No decision shall be made for tapping or
intercepting communications when it is possibie that
the author(s) can be identified, seized or criminal
evidences can be obtained through other
precautions available.

For the records which can not be regarded to be
part of communications and which are kept by any
official or private communications institutions, above
mentioned provisions shall also apply.



Judges shall decide for conduct of tapping or
intercepting or examining records. Public Prosecutors
shall also have the power on same the issue in cases
where there may be certain drawbacks when taking
of action is delayed. it shall be obligatory however
that for actions done without decision of a judge
should be obtained a judge’s decision within
subsequent 24 hours. Such precaution shall be lifted
by the Public Prosecutor immediately when the
dllocated time is due or when the judge rules a
verdict in the opposite direction.

Decisions for tapping or intercepting may be
given for a term of maximum three months. Such time
may be extended maximum twice and each for
three months.

If the suspicion regarding commission of crimes
under present Law demises while the tapping or
interception activity is continuing, then that
precaution shall be lifted by the Public Prosecutor.
Data obtained as the resut of conduct of such
precaution In such cases shall be deleted
immediately and maximum 10 days’ time, under
auspices of Public Prosecutor and this fact shall be
specified with a Minute.

if the Public Prosecutor and the law enforcement
officer tasked by Public Prosecutor should ask the
officers of communications institutions or
establishments or the others which have the authority
to render such services to have such tapping and
recording conducted and relevant devices installed,
this request shall be immediately met and the
inception and termination dates and times of such
activities shall be specified with a Minufe.

Clandestine Surveillance

ARTICLE 3. Any actions at whereabouts,
residences. business places or public locations of
people suspected of having committed crimes
under present Law may be clandestinely surveilled,
fraced or placed under audio or video recordings.

Reviewing Records and Data

ARTICLE 4. Any govemmental or private
recordings or computer data on people who have
aftitudes or behaviour similar to the style of
commission of crimes at locations, institutions,
environs and establishments may be examined in
order to uncover crimes or evidences under present
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Law, save the ones which must be kept a secret for
the sake of national security of State.

Employing Secret Agents

ARTICLE 5. Public officers may be deployed as
secret agents in investigation of the crimes which fall
within purview of the present Law, if it becomes
apparent that other measures may not be sufficient
enough.

Secret Agents shall also have the responsibility for
collecting other evidences, traces, signs and
indications conceming crimes and for making any
investigations about such organisations, and
infiltrating such organisations when necessary.

When a Secret Agent is entrusted with the task of
surveillance of one or more people suspected of
committing crimes under Article 1, such suspects
must be the ones who have already committed such
crimes or there must be clear indications of the
danger that they are likely to cdmmit crimes under
present Law or that they are hardened or habitual
crime committers.

Secret agents can not be held responsible for the
crimes committed by the organisations for which
they are entrusted with the task of infiltration. Secret
agents shall not commit crimes while doing their
respective jobs.

Identities of secret agents shall be kept a secret.

A Reguiation to be enacted by Ministry of Interior
shall determine relevant issues covering application
of present Article or the reshuffling of secret agents at
similar jobs for the sake of their own safety or their
families’ safety.

Measures Conceming Claims and Rights

ARTICLE 6. Except for reserved provisions of the
Law no 4208 dated 13.1 1.19%,1 a decision may be
taken during investigations on the confiscation of all
movable or immovable assets of people which are
strongly suspected of having committed crimes
mentioned under Article 1 of present Law liftfing
partially or wholly the power of exercising rights of or
claims over, including rented vauits, in banks or non
banking institutions and other real or corporate
bodies; investing in a depository location; taking of
additional measures for return  of property,
commercial papers, cash or other values.
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The Financial Crimes Investigation Board of
Ministry for Finance shall meet requests of the
relevant Public Prosecutor's demands for domestic
investigations, examinations, determination or
appraisals of the property mentioned in the above-
cited paragraph .

When it becomes apparent that the property
mentioned in paragraph 1 is legitimate, then no
confiscation measure decision shall be taken and
the already taken confiscation orders shall be
nullified.

Should the accused receive a sentence, relevant
property shall be confiscated by State.

Protection of the Witnesses and the Officers

ARTICLE 7. if knowledge of identity, whereabouts,
residence, or business address of a particular witness
will bring about the probability of serious threat to the
security of his/her own person or others:

a) another address may be identified for the
accused to which any communications may be sent
and identity of the accused may be kept a secret
throughout the entire investigation.

b) identity of the accused shall not be disclosed
throughout investigation ff it is possible identification
of other evidences by acting on the information
fumished by the accused.

When the need arises that the identity of a
particular witness shall have to be disclosed by
means of his/her being heard, it may be decided, for
that witness, application of the provisions of Article 20
of Prevention of Terrorism Act No 3713 dated
12.4.1991.

Provisions under above-cited paragraphs shall
also cover informants and the law enforcement
supervisors and officers charged with inteligence on
or investigation of crimes under ‘present Law.
Information on their identities or jobs or private lives
may not be disclosed under any circumstances.

‘Animprisonment term of one to two years shall be
imposed on those who disclose or assist disclosure of
the identities, jobs or private lives of such officers.

Execution of Measures

ARTICLE 8. In taking and application of measures
and action envisaged under Articles 3: 4 5; 6:and 7,

the procedures and means in Aricle 2 shall be
followed.

Prohibition of Leaving the Country

ARTICLE 9. For the crimes faling on periphery of
present Law, judges may rule fempo"rdry prohibition
for preventing suspects or the accused from leaving
the country, while courts may order the same if the
final step of investigation has already been reached.
However, Public Prosec;ufors may decide for
temporary prohibition of going abroad of suspects if
such going abroad shall cause major setbacks in
terms of action delays. Such decision shall be
immediately presented to a judge for approval and
within 24 hours by latest. Judge shall verdict on such
issues within 24 hours' time; otherwise, decision of the
Public Prosecutor shall automatically become void.

Breach of Secrecy and Responsibilities and
Punishment of Authorities

ARTICLE 10. The procedures pursued under
present Law and decisions taken in the course of
preliminary investigations are a secret. Those who
disclose such secrets shall be imposed an
imprisonment term of two to three years,

Same imposition shall also cover those who do
not destroy the data which must be destroyed
according to paragraph 7 of Article 2 of present Law.,
or those who disclose, or use such data in any
manner.

If powers relevant to application of present Law
are abused and provisions of other Laws are violated,
then the sentences mentioned in such Laws shall be
increased from half to one time and provisions of

Article 12 of present Law shall apply.

Means of Trial

ARTICLE 11.Trials of commission of crimes under
present Law shall be conducted by competent State
Security Court. If more than one department of State
Security court exist in such location, then State
Security Court 1 shall assume such duty.

The judge as contained in present Law shall refer
to reserve member of competent State Security
Court. The Public Prosecutor on the other hand shall
refer to Public Prosecutor’'s Office of competent
State Security Court.

In trialing &rmes under present Law, the provisions



of present Law and the provisions of the Law no 2445
on Means of Establishment of and Tridls by State
Security Courts dated 16.6.1983 shall prevail.

Prohibition of Conversion to Measure and
Postponement

ARTICLE 12. Articles 4 and 6 of the Law no 647 on
Execution of Senftences dated 13.7.1965 shall not
épply to the sentences imposed for the crimes
provided for under present Law.

Custody of Armrestees; Execution of Sentences;
and Probadtionary Release

ARTICLE 13. For those who are arrested or
sentenced for commission of crimes falling on
periphery of present Law, Arficles 16 and 17 of
Prevention of Terrorism Act shall apply.

Repentance

ARTICLE 14. In crimes under present Law,
excluding the crimes falling on periphery of
Prevention of Terrorism Act, no prosecution- shall be
inttiated on those who withdraw from the
organisation: ‘

a) Without having committed crimes personally
for the organisation, before commission of any crimes
by the organisation,

b) Providing information after preliminary
investigation takes effect, on the organisation,
activities and its members, as being no

commissioners of crimes for the organisation, while

¢) Sentences for those who apply to and assist
competent authorities by providing information, after
commission of crime, for seizure of criminals before
investigations on the crime committed initiates, shall
be imposed being decreased max. by 1/8,

Sentences for those who apply to and assist
competent authorities by providing information, for
seizure of criminals during preliminary investigations
after commission of crime, shall be imposed being
decreased max by 1/6.

d) Sentences for those who apply to and assist
competent authorities by providing information, after
commission of crime, for seizure of criminals during
final investigations, shall be imposed being
decreased max. by 1/4.

e) Leaders of organisations being an exception,
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sentences for those who apply to and assist
competent authorities by providing information, after
commission of crime, for seizure of criminals after
verdict becomes absolute, shall be imposed
decreasing the sentence by half .

Aiding Criminal Organisations

- ARTICLE 15. For crimes falling on periphery of
present Law, the provisions of Article 314 of Turkish
Penal Code shall apply.

Additional Circumstances in Which Measures
Conceming Investigations and Measures Shali Be
Applied

ARTICLE 16. Articles 2 or 10 of present Law shall
also be applicable when the crimes faling on
periphery of Prevention of Temorism Act and the
crimes in the Law no 2863 on Protection of Cultural
and Natural Objects dated 21.7.1983; the Law no
6136 on Firearms and Knives and Other Tools dated
10.7.1953; and Articies 403, 404, and 406 of Turkish
Penal Code are committed as an organisation.

Reserve Provisions

ARTICLE 17. The provisions on organised crime
which have been defined in Turkish Penal Code or
other special laws shall be reserved.

Taking Effect

ARTICLE 18. Present Law shall take effect on the
date of its publishment.

Execution

ARTICLE 19. Cabinet of Ministers shall execute
provisions contained in present Law.
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Law No 4208 of 13 November 1996
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Article 2- For the purposes of this Law:

c) “Controlled Delivery® shall mean the
consignments , within the knowledge and under the
supervision of the competent authorities, of the
narcotic drugs and psychotropic substances,
inciuding the substances in Table | and Table |
annexed to the 1988 UN Convention Against tliicit
Traffic in Narcotic Drugs and Psychotropic-
Substances. and the substances that may take part
in the amendments of those Tables, which will be
delivered within Turkey or brought to and distributed
in Turkey or prepared in Turkey and transported
abroad or transported in fransit through Turkeyf the
funds or dirty money related to those substances or
wvery kind of smuggled or suspected to be smuggled
goods that would be the source'of dirty money,‘for
the purposes of identifying the perpetrators, find out
and coliect all kinds of evidence and confiscate the
smuggled or suspected to be smuggled goods and
funds.

Conditions to Apply Controlled Delivery

Article 10- The following conditions are required
for the application of controlled delivery:

a) Existence of a very seriously organised
smuggling activity that falls within the scope of
controlled delivery.

b) Lack of any other means left to reveal
organisers, capital owners and members of the
organisation, and to find out all the evidences
pertaining to them.

c) Securing the supervision of the smuggled
goods or funds till they reach to the final destination
without any interruption,

d) Existence of required period of time for
confrolled delivery.

e) Additionally, for the goods which are prepared
in Turkey for smuggling as well as the funds, in order
to be taken abroad or fransported in transit through
Turkey, the following conditions must be met:

1. Assurance of the requesting state for the
uninterrupted continuance of controlied delivery
and prosecution and investigation of the
perpetrators,

2. Commitment for the extradition of the Turkish
nationals, substances, and funds together with the
vehicles which they were transported. by the state
where the controlled delivery has come to an end
and the Turkish nationals have been captured.

Decision and Procedures of Controlied Delivery

Afticle 11- Implementation of controlled delivery
shall be decided by the Chief Public Prosecutor of
the State Security Court of Ankara, provided that the
conditions stated in Article 10 exist.

Controlled delivery shall, without a decision, be
terminated immediately, either in case the follow-up
and surveillance operations are in danger or a
possibility of loss of evidences or escape of the
accused arises, should the operation continue to be
pursued further,

The jurisdiction with respect to controlled delivery
belongs to the court where the operation terminates.
Controlied delivery operation shall not abolish the
jurisdiction of the Turkish courts.

Violation of Obligations

Arlicle 12-The persons stated in Articie 6 of this
Law shall be punished with an imprisonment from one
vear to three years, in case they disciose the
information that must be kept secret~In case it is
determined that disclosure is made for a pecuniary
benefit, the benefit concermned and the retumns
derived from it, are subject to confiscation.

Whoever refrains from furnishing the information
and documents requested by the Presidency and
other competent authorities, whoever does not
make customer identification within the framework of
principles and keep the records on customer
identification for five years and whoever does not
comply with the Decrees of the Council of Ministers
and the Communiques and the implementation of
the said Decrees regarding the determination and
prevention of money loundering offence, shall be
punished with an imprisonment from six months to
one year and with a heavy fine of twelve million liras
to one hundred twenty miliion liras.



Jurisdiction

Article 13- Requests concerning money
laundering offences are taken up and decided
within the framework of Law No 3005 on Trial of
Flagrante Delicto by the court where the dirty
money exists.

Peace Courts Magistrates in Ankara are,

authorised to decide on foreign countries’ requests
of confiscation of dirty money in accordance with
Article 7 and controlled delivery.

The request for confiscation judgments shall be
made in accordance with the provisions of
agreements to which the Republic of Turkey is a party.

Reguldtions

Article 15- Necessary amangements for the
implementation of this Law on the issues of submitting
information, customer identification, methods of

research and examingation, suspicious fransactions.

determination of property and proceeds subject to
loundering:; as well as the principles and procedures
on convention and functioning of Coordination
Board, quorum for meeting and decision will be set
out by regulations to be issued by the Council of
Ministers within six months following the date of
promulgation of this Law.

The principles and procedures of controlled
delivery shall be determined in the regulation to be
issued by the Ministry of Interior affer consuiting the
Ministry of Justice, the Ministry of Finance and the
Ministries to which Undersecretariats of Treasury and
Customs are atfached. The controlled delivery
operations to be carried out within the framework of
this regulation are executed by the Ministry of Interior.

The principles and procedures on employment,
promotion and functioning of the Investigation
Experts of Financial Crimes and Assistant Experts are
set out by a reguiation to be issued by the Ministry of
Finance.
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