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CHAPTER VI 
 

UNILATERAL ACTS OF STATES 
 

A.  Introduction 
 
1. In the report on the work of its forty-eighth session, in 1996, the Commission proposed to 

the General Assembly that the law of unilateral acts of States should be included as a topic 

appropriate for the codification and progressive development of international law.1 

2. The General Assembly, in paragraph 13 of resolution 51/160, inter alia, invited the 

Commission to further examine the topic “Unilateral Acts of States” and to indicate its scope and 

content. 

3. At its forty-ninth session, in 1997, the Commission established a Working Group on this 

topic which reported to the Commission on the admissibility and facility of a study on the topic, 

its possible scope and content and an outline for a study on the topic.  At the same session, the 

Commission considered and endorsed the report of the Working Group.2 

4. Also at its forty-ninth session, the Commission appointed Mr. Victor Rodriguez Cedeño, 

Special Rapporteur on the topic.3 

5. The General Assembly, in paragraph 8 of its resolution 52/156, endorsed the 

Commission’s decision to include the topic in its agenda. 

6. At its fiftieth session, in 1998, the Commission had before it and considered the 

Special Rapporteur’s first report on the topic.4  As a result of its discussion, the Commission 

decided to reconvene the Working Group on Unilateral Acts of States. 

                                                 
1  Official Records of the General Assembly, Fifty-first session, Supplement No. 10 (A/51/10), 
p. 230 and pp. 328-329. 
 
2  Official Records of the General Assembly, Fifty-second session, Supplement No. 10 (A/52/10), 
paras. 196-210 and 194. 
 
3  Ibid., paras. 212 and 234. 
 
4  A/CN.4/486. 
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7. The Working Group reported to the Commission on issues related to the scope of the 

topic, its approach, the definition of unilateral act and the future work of the Special Rapporteur.  

At the same session, the Commission considered and endorsed the report of the Working Group.5 

8. At its fifty-first session in 1999, the Commission had before it and considered the 

Special Rapporteur’s second report on the topic.6  As a result of its discussion, the Commission 

decided to reconvene the Working Group on Unilateral Acts of States. 

9. The Working Group reported to the Commission on issues related to:  (a) the basic 

elements of a workable definition of unilateral acts as a starting point for further work on the 

topic as well as for gathering relevant State practice; (b) the setting of general guidelines 

according to which the practice of States should be gathered; and (c) the direction that the work 

of the Special Rapporteur should take in the future.  In connection with point (b) above, the 

Working Group set the guidelines for a questionnaire to be sent to States by the Secretariat in 

consultation with the Special Rapporteur, requesting materials and inquiring about their practice 

in the area of unilateral acts as well as their position on certain aspects of the Commission’s 

study of the topic. 

10. At its fifty-second session in 2000, the Commission considered the third report of the 

Special Rapporteur on the topic,7 along with the text of the replies received from States8 to the 

questionnaire on the topic circulated on 30 September 1999.  The Commission at its 2633rd 

meeting on 7 June 2000 decided to refer revised draft articles 1 to 4 to the Drafting Committee 

and revised draft article 5 to the Working Group on the topic. 

11. At its fifty-third session in 2001, the Commission considered the fourth report of the 

Special Rapporteur9 and established an open-ended Working Group.  At the recommendation of  

                                                 
5  Official Records of the General Assembly, Fifty-third session, Supplement No. 10 (A/53/10), 
paras. 192-201. 
 
6  A/CN.4/500 and Add.1. 
 
7  A/CN.4/505. 
 
8  A/CN.4/500 and Add.1. 
 
9  A/CN.4/519. 
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the Working Group, the Commission requested that a questionnaire be circulated to 

Governments inviting them to provide further information regarding their practice of formulating 

and interpreting unilateral acts. 

B.  Consideration of the topic at the present session 

12. At the present session the Commission had before it the fifth report of the 

Special Rapporteur (A/CN.4/525 and Add.1 and 2) and the text of replies received from States 

(A/CN.4/524) to the questionnaire on the topic circulated on 31 August 2001.  

13. The Commission considered the fifth report of the Special Rapporteur at its 2720th, 

2722nd, 2723rd, 2725th, 2726th, 2727th and … meetings on 20, 21, 22, 24, 28 and 30 May 

and … 2002, respectively. 

1.  Introduction by the Special Rapporteur of his fifth report 

14. The Special Rapporteur indicated that, in response to suggestions made the previous year, 

his fifth report provided a recapitulation of the progress made on the topic and the reasons why 

certain concepts and terms had been changed. 

15. Chapter I, referred to previous consideration of the topic, consideration of international 

practice, the viability and difficulties of the topic and the recapitulative nature of some parts of 

the fifth report. 

16. Chapter II dealt with four aspects of the topic considered by the Commission at its 

previous sessions:  definition of unilateral acts; conditions of validity and causes of invalidity; 

rules of interpretation; and classification of unilateral acts. 

17. Chapter III examined three questions that might make possible the elaboration of 

common rules applicable to all such acts, regardless of their material content and their legal 

effects:  the rule regarding respect for unilateral acts, the application of the act in time, and its 

territorial application. 

18. Chapter IV dealt briefly with the equally important subject of determination of the 

moment at which the unilateral act produced its legal effects, and would encompass three 

extremely important and complex issues:  revocation, modification and suspension of the 

application of the act, and its termination. 

19. Lastly, chapter V set out the structure of the articles already drafted and the future plan of 

work.   

20. In his introduction of document A/CN.4/525 the Special Rapporteur reiterated that the 

topic of unilateral acts was highly complex and had proved difficult to tackle.  He had considered 
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the most important jurisprudence and the extensive literature in depth, but unfortunately, he had 

been unable to consider the full range of State practice, for various reasons, including very 

limited replies by States to the 2001 questionnaire.  The information available on State practice 

being basically factual, serious difficulties arose in determining States’ beliefs regarding the 

performance of those acts, their nature and the intended effects.  He indicated that the question of 

whether the numerous unilateral acts by States were political or legal could be resolved only 

through an interpretation of the author States’ intention - a highly complex and subjective issue. 

21. Though treaties were the form most widely used by States in their international legal 

relations, unilateral acts of States were increasingly used as a means of conditioning their 

subsequent conduct.  According to international law, a State could formulate an act without any 

need for participation by another State, with the intention of producing certain legal effects, 

without the need for any form of acceptance by the addressee or addressees. 

22. In chapter I, as a further illustration of the difficulties to which the topic gave rise, it was 

noted that, with the exception of a protest, the other unilateral acts considered by the 

Commission to be the most frequent, namely, waiver, recognition and promise, were not always 

expressed through declarations, and, furthermore, were not always unilateral, thus falling outside 

the scope of the Commission’s endeavour.  

23. In recapitulating the constituent elements found in the definition of unilateral acts, the 

Special Rapporteur explained the various modifications introduced to the draft definition 

presented in his first report, such as the use of the word “act”, the inclusion of the phrase 

“unequivocal expression of will which is formulated by a State with the intention of producing 

legal effects” and the exclusion of the concept of “autonomy”.  

24. The Special Rapporteur noted that although the definition gave States alone the capability 

to formulate unilateral acts - the matter covered by the Commission’s mandate - this should in no 

way be construed as meaning that other subjects of international law, particularly international 

organizations, could not do so.  The notion of addressee was seen in broad terms, such that a 

unilateral act could be directed not only at one or more States, but also at an international 

organization.  In this connection he recalled that some members of the Commission believed that 

other international legal entities, such as liberation movements, could be the addressees of such 

acts and that this raised a number of issues that deserved measured consideration. 
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25. He also noted that the definition of unilateral acts before the Drafting Committee was the 

result of extensive consideration which had taken into account comments by members of the 

Commission and by Governments; the adoption of the definition was deemed crucial in order to 

permit progress on other draft articles. 

26. In his introduction to the addendum to his fifth report (A/CN.4/525/Add.1), the 

Special Rapporteur addressed certain aspects of the topic in a complementary rather than 

recapitulative manner.  The addendum dealt with the conditions of validity and causes of 

invalidity, interpretation and classification of unilateral acts.   

27. One of the comments at the previous session was that the causes of invalidity should be 

considered along with the conditions of validity of a unilateral act and should be viewed broadly, 

not solely in terms of defects in the manifestation of will.  Other causes of invalidity that might 

affect the validity of the unilateral act should be considered, it had been suggested, including the 

capacity of the author, the viability of consent and the lawfulness of the object of the unilateral 

act.   

28. Though references to such issues in the literature were minimal, and relevant practice 

seemed virtually non-existent, the Special Rapporteur was of view that the provisions of 

the 1969 Vienna Convention on the Law of Treaties, specifically articles 42 to 53 and 69 to 71, 

could serve as a valid reference point. 

29. He felt that some reference should be made to the conditions of validity, even if no 

specific provision was included in the draft articles; this was why the conditions of validity of a 

unilateral act were set out in the report. 

30. In this connection, he stated that the Commission’s mandate was restricted to unilateral 

acts of States and that therefore it was the State that had to formulate a unilateral act although, as 

previously indicated, other subjects of international law were not precluded from doing so.  In 

addition, a unilateral act had to be formulated by a person who had the capacity to act and 

undertake commitments at the international level on behalf of the State.   

31. Another condition for the validity of a unilateral act was the lawfulness of its object.  The 

unilateral act must not conflict with a peremptory norm of international law or jus cogens.  In 

addition, the manifestation of will must be free of defects.  

32. The Special Rapporteur recalled that the regime governing invalidity in international law 

was certainly one of the most complex aspects of the study of international legal acts in general.   

A related issue raised was the effects of a unilateral act that conflicted with a previous act, 
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whether conventional or unilateral:  in other words, a unilateral act that was contrary to 

obligations entered into previously by the same State.  Reference was also made to absolute 

invalidity, where the act could not be confirmed or validated, and to relative validity, where it 

could.  In the first case, the act conflicted with a peremptory norm of international law or 

jus cogens or was formulated as a result of coercion of the representative of the State that was 

the author of the act; in the second, other causes of invalidity could be overcome by the parties 

and the act could therefore have legal effects. 

33. In his fifth report, the single draft article on causes of invalidity submitted previously had 

been replaced by separate provisions, in response to comments made by members of the 

Commission and of the Sixth Committee.  By referring to “State or States” the new version also 

catered for the possibility that a State might invoke invalidity in the case of a unilateral act that 

had a collective origin. 

34. It was also noted that in the new version of draft article 5, the State or States that had 

formulated the act could invoke error, fraud or corruption of an official as defects in the 

expression of will, whereas any State could invoke the invalidity of a unilateral act if the act was 

contrary to a peremptory norm of international law (jus cogens) or a decision of the Security 

Council. 

35. The Special Rapporteur stated that a number of issues remained unresolved and could be 

the subject of further consideration.  One was the possibility, in the case of unilateral acts of 

collective origin, that one of the States that participated in the formulation of the act might 

invoke invalidity.  Another was the effects that the invalidity of the act could have on legal 

relations between the State that invoked invalidity and the other States that had participated in 

the formulation of the act and on their relations with its addressee.  Furthermore, consideration 

would have to be given, inter alia, to stipulation in favour of third parties, in which case, if the 

act that gave rise to the relationship was invalidated, the relationship with the third State was 

terminated.  In that context, the Special Rapporteur recalled that article 69 of the 

Vienna Convention of 1969 set out the consequences of invalidity of an act, which differed from 

those posited for a unilateral act of collective origin.  He indicated that comments on that point 

could be reflected in a future provision on the subject. 

36. The diversity of unilateral acts could have an impact on the capacity to invoke the 

invalidity of the act.  In the case of promise or recognition, for example, the author State could  
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invoke the invalidity of the act, but in the case of protest, the situation was not the same:  while 

the author State could hardly invoke the invalidity of the act, nothing would seem to prevent the 

addressee State from doing so.  

37. Another issue taken up in the report but not reflected in actual wording was whether the 

author State could lose the right to invoke a cause of invalidity or a ground for putting an end to 

an act by its conduct or attitude, whether implicit or explicit. 

38. The question was raised whether a State could validate any and all unilateral acts through 

its subsequent behaviour, or whether a distinction had to be made according to the differing legal 

effects of the act.  Protest, for example, might be approached from a different angle. 

39. Another issue touched on in the report was invalidation of a unilateral act because of a 

violation of domestic law concerning competence to formulate unilateral acts and the particular 

restriction of the power to express will.  According to the Vienna regime, that cause could be 

invoked only if the violation was manifest and if it concerned a norm of fundamental importance 

to the domestic law of the State.   

40. Another matter addressed in the report was the interpretation of unilateral acts.  The 

Special Rapporteur was of the view that because expression of will was involved, rules on 

interpretation could be applied to all unilateral acts, irrespective of their content.  Accordingly, 

he had tried to establish a general rule and one on supplementary means of interpretation, as in 

the Vienna regime but taking into account the specific features of unilateral acts. 

41. Although the draft article on interpretation did not expressly refer to the restrictive 

character of interpretation, such a reference could be included or the concept could be reflected 

in the commentary. 

42. Another issue tackled in the addendum to the report was the classification of unilateral 

acts. While some might not perceive a classification to be useful, the Special Rapporteur 

considered that it could help in grouping and structuring the draft articles.  He also stated that 

even if the classification could not be done for the time being, the Commission should take a 

final decision on whether to elaborate rules for a category of unilateral acts like promises, which 

signified the assumption of unilateral obligations by the author State.  The next report could then 

address the complex issues of revocation, modification, termination and suspension of unilateral 

acts, which could be handled more easily if compared solely with that kind of act. 
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43. He indicated that the revocation of a unilateral act could not be the subject of a rule that 

applied to all acts.  The revocation of a promise or of an act whereby a State assumed a unilateral 

obligation did not seem to be the same as the revocation of an act whereby a State reaffirmed a 

right.   

44. The termination and suspension of application of a unilateral act must also be considered 

in terms of the unilateral act’s specific features.  In his view rules on the termination of the 

unilateral act should be elaborated along the lines of those laid down for treaties in articles 59 

et seq. of the 1969 Vienna Convention, and the consequences of termination and suspension of 

application should be examined on the basis of articles 70 and 72 of the Convention, but with 

due regard for the particular features of the unilateral act.   

45. The Special Rapporteur felt that such questions, which could not be the subject of 

common rules, could be addressed by the Commission and the Working Group that was to 

be set up. 

 

----- 


