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BbipaikeHue NpU3HATEJIbLHOCTH

Hacrosmuit JOKyMeHT MOATrOTOBJIEH pyKOBoAUTENeM npoekta r-HoMm Ctedano Muama,
corpynaukoM Otaena FOHKTAJL no mexxayHapoIHON TOPTroOBJI€ TOBapaMu U yCIyramu U 1o
CBIPBEBBIM TOBapaM. ABTOp XOTes Obl moOiarogaputh J1-pa IaBuHa Bepmancra, mapTHepa
¢dbupmel "Bepmaincr, Baiiep sa1 Bepxere", bproccens (benbrus), 3a BeIcka3aHHbIE UM
HCKIIIOYHUTECIIbHO HEHHBIC 3aMCUaHUA 110 HACTOAIIEMY JOKYMCHTY. MHGHI/IS[, BBIPAXXCHHLIC B
HACTOAIIEM JIOKYMEHTE, IPEJICTABISIOT CO0O0M TOUKY 3pEHHS aBTOpa U He00A3aTeNIbHO
oTpaxkaroT no3unuo cekperapuara FOHKTA/I.
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IHEPET'OBOPBI 110 AHTUJAEMITMHI'OBBIM MEPAM U OIIPEJEJIEHHUE
INPUOPUTETHOCTHU HEPEIIEHHBIX UMIIVMIEMEHTAIITMOHHbBIX BOITPOCOB B
YCJIOBUAX CUEHAPHUA, CIOKUBIIEI'OCS ITOCJIE KOH®EPEHIIUU B TOXE:

IPEJIBAPUTEJBHBIN AHAJIN3 B CBETE HAKOILJIEHHOI'O B ITOCJIEJTHEE
BPEM# OIIBITA U TIPABOBOM IMTPAKTUKH JIYC

1. BBeaenune

Masnpgar Ha TpOBEJEHUE NTEPETOBOPOB, COACpKAIIUICA B MyHKTE 28 Jlekmapanuu
MHUHHCTPOB BTO', sisiercs, CyJis TI0 BCEMY, Pe3yJIbTaTOM TIIATEIHHO Pa3padOTaHHOTO
KOMITPOMHCCA, CO/IepPKAIllero ABa OCHOBHBIX MOMeHTa. C OJHON CTOPOHBI, IEPETOBOPHI
"Hanpasnenvl Ha ymouHeHue U cosepuleHcmeosanest HOpm, sakpeniennvix ¢ Coanauienuu no
npumenenuto cmamou VI FATT 1994 200a", uTo OTpaxaer *ejlaHue NOCTPaAaBIINX CTpaH
(B TOM 4HcJIe HEKOTOPBIX Pa3BUBAIOIINXCS) OTPAHUYUTh HEKOTOPHIE JTa3€KN UIIM BUJIBI
MPaKTUKH, cymecTBytomue B Cornamenuu no antuaemnunry (CA/Jl) mocpeactsom ux
"yrouHeHus", v, ¢ APYroil CTOPOHBI, TAKKE MEPErOBOPHI TOJKHBI 00eCIeuuTh "coxpanenue
0a306vlx KOHYenyutl, NPUHYUnos u s¢pghexkmusnocmu smoeo Coenawenusn", 9To OTpaxaeT
00€eCIOKOEHHOCTh HEKOTOPbIX WwieHOB BTO, He kenamux npoaoKaTh 00CyKAeHHEe
CYILIECTBYIOIIUX BUIOB MPAKTHKU.

BrlnieynoMsiHyThI MaHAT Cle1yeT paccMaTpuBaTh coBMecTHO ¢ Pabouelt mporpaMmoit
10 UMITJIEMEHTALIMOHHBIM BOIPOCAaM U MPoOJieMaM, BbI3bIBAIOIIMM 03a004€HHOCTD, U PELICHUEM
2 .
oT 14 Hos10pst 2001 roga”, B KOTOPBIX HAIEN OTPaKEHUE ONPEIEICHHBIN porpecc B 00J1acTh

AHTHUJICEMIINHI'Aa B 4aCTU Ooitee KOHKPCTHBIX UMINJICMCHTAIITMOHHBIX BOITPOCOB.

):[pyrI/Ie HUMIIVICMCHTAIMOHHBIC BOIIPOCKI, KOTOPLIC OBLIH IIOAHSATHI B XO04€ IIOATOTOBKU K
KOH(bepeHHI/II/I MHHHUCTPOB B I[OX@, JOJIKHBI OBITH PACCMOTPCHBI B paMKax HU3JI0KCHHOI'O BBIIIC
MaHaara. DTH OCTaBIINECS HUMIINICMCHTAIMOHHBIC BOIIPOCHI HOHpO6HO paccMaTpruBarOTCA B
paznene 3 HacTOSIIETO JOKYMEHTA.

B xone noarotoBku kK KoH(pepeHIusiM MUHUCTPOB B Cuatiie u Jloxe UMIJIeMeHTalluOHHbIE
Bonpocsl U pepopma CA/JL ABISINCH OHUMH U3 HEOJHOKPATHO MOJTHUMAEMBbIX BOIIPOCOB, B
KOTOPBIE Pa3BUBAIOIIMECS CTPAHBI BIIOXKHUIIM YaCTh CBOEIO NIEPErOBOPHOTO NOTEHIUAIA.

B Komurere BTO no aHTHIEMIIUHTY COCTOSUIUCH OypHBIE IPEHUSI U 00CYKIEHUS IO HEKOTOPBIM

! BTO, Jexnrapayus munucmpos, npunsmas 14 nosops, WT/MIN(01)/DEC/1 (20 HosOps
2001 roma).

2
BTO, HMnJleMeHmaL;MOHHble eonpocol u np06ﬂ€Mbl, sbl3blearouiue O6€CI’IOK0€HHOCWlb,'

peuwenue om 14 nosaops 2001 2ooa, WT/MIN(01)/DEC/17 (20 Hosi6pst 2001 roma).
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BUJaM IIPaKTHKH, HpHHHTOﬁ YJIC€HaMHU B JCJIC IPUMCHCHUA aHTUACMIIMHIOBOI'O
3aKOHOJATeNILCTBA. BMmecTe ¢ TeM paa HpCZ[J'IO)K&HHfI, KOTOPBIC ObLIH CACJIaHbl B OTHOILICHUH
9Tala OCymeCTBJICHUSA, HC OTIIMYAJINUCh OT TEX, KOTOPHIC ObLIN BBIZIBUHYTEI B XO04€ IMOATOTOBKH K
KOH(bepeHHI/II/I MHHHUCTPOB B CI/I3TJ'I6, 3a HCKJIFOYEHHEM HEOOJIBIIIOO YKCIa HOBBIX MOMEHTOB.

B nocnennue rogsl cTano NOCTENEHHO BBIABIATHCS, YTO MHEHUE O TOM, OyITO
AHTHJIEMITUHT - 3TO OJIMH U3 BONPOCOB OTHOIIEHUH Mexy CeBepom u FOrom, He COOTBETCTBYET
neiicrutensHocTd. Hanpumep, coBemanue sxcneproB FOHKTA/L, cocrosiBiieecs B jexadpe
2000 r021a3, JIaJI0 BO3MOKHOCTh TOJABECTH UTOTH HEKOTOPBIX U3MEHEHHI M TOCTaBUTh Ha
oOcyxJeHue psa HOBbIX BompocoB. Jlo YpyrBaiickoro payHja aHTHIEMIMHTOBbIE MEPHI B
OCHOBHOM NPUMEHSUIMCh Pa3BUThIMU cTpaHaMmu. OnHako B nepuof ¢ 1995 no 1999 rox uncio
AQHTHUIEMITMHTOBBIX PACCIIEJOBAaHUM YBEIMYMIIOCH O0Jiee YeM B/IBOE, B TOM YHCIIE M0 IPUUNHE
MPUHSTHS U UCIIOJIb30BaHUs BCe OONBIINM YHCIIOM Pa3BUBAIOIIMXCS CTPaH aHTUEMIIMHTOBOTO
MexaHu3Ma. Pa3BuBarolyecs cTpaHbl TaKKe HAYMHAIOT BBICTYNATh B POJIM aKTUBHBIX UCTIIOB B

Jlelax 110 YperyIMpOBAHUIO CIIOPOB, CBSI3AHHBIX C AHTHIEMITHHIOBBIMI MEpPaMU".

Takum o6pazom, obmiee Boctpusitie CAJl B kauecTBe "TOProBOro CpeacTBa 3aIIUTHI
OoraThIX, yHacleJOBaHHOE OT TOKHUUCKOTO payHaa B ObITOBABIIIEE 10 MOMEHTA YUPEKICHUS
BTO, ObicTpo MeHsieTCs, TOCKOJBKY MPAKTUKY paccie0BaHUN MO0 aHTUAEMIIMHTOBBIM MEpaM
HAYaJid aKTUBHO HCIIOJIb30BATh U MHOTHE Pa3BUBAIOLINECS CTPAHbl, IPUYEM B OTHOLLIEHUH HE
TOJIBKO Pa3BUTHIX, HO M HEKOTOPHIX Pa3BUBAIOIINXCS CTPaH, a B KpallHUX CIydasX - U B
oTHoueHuu HaumeHee pa3BuThiX ctpad (HPC). TpaauunonHbIN 10BOA, KOTOPHIiA
MCIIOJIb30BAJICS pa3BUBAIOLIMMUCS CTpaHAMHU B MOPSIIKE MOATBEPAKACHUS TOTO, YTO JIa3eHKU WIH
OTCYTCTBHE YETKHUX HOPM B aHTUJEMIIMHIOBBIX MHOI'OCTOPOHHUX IIPAaBUJIaX OTKPBIBAIOT OoJiee
HIMPOKHE BO3MOKHOCTH IS 3JI0YIIOTPEOJIEHNI U MPOU3BOJILHON MPAKTUKH, B HACTOSILEE BPEMS

TAKXXC NPUMCHHM K UX HAIIMOHAJIBHOMY 3aKOHOAATCIILCTBY U aAMUHUCTPATUBHBIM CTPYKTYpaM.

B xoze npeacTosimumx meperoBOpoB pa3BUBAIOIIMMCS CTpaHAM HEOOXO0IUMO OyIeT
YYHUTBIBATh TOT ()AKT, UTO YEM BBIIIIE TOUHOCTh U MIPEICKA3YEMOCTh ACHUCTBYIOIINX MMPABHII, TEM
TPyJIHEE MPUMEHATh X Ha PAKTUKE U 3PPEKTUBHO U HA 3aKOHHOM OCHOBAaHHMH MCTIOJIH30BATh
AHTUJEMITUHTOBBIA MEXaHU3M. DTO MOXET 0Ka3aThCsl 0COOCHHO CIPABEIJIMBLIM B CITy4dae
aIMUHHUCTPALMU PAa3BUBAIOIIUXCS CTPAH C YYETOM MUMEIOIIMXCS Y HUX OTPAaHUYEHHBIX JTFOJICKUX
1 (PMHAHCOBBIX pecypcoB. HekoTopsie pa3BUBAIOIIUECS CTPAHBI YK€ UCTIBITHIBAJIA B 3TOM TUIAHE
omnpe/ieJIeHHbIE TPYIHOCTH U SIBIISTUCH TIPEAMETOM pacciieioBaHmil B pamkax oprana BTO mo

3
FOHKTAU, /Joxnao cosewanus s3xcnhepmog no 0npocy o nocieocmeusix

AHMUOEMNUH208bIX U KOMNEHCAyUuoHHbIX Mmep, Kenesa, 4-6 dexadps 2000 2o0a,
TD/B/COM.1/34 (28 nexabps 2000 roxa).

4 Inge Nora Neufeld, Anti-Dumping and Countervailing Procedures: Use or Abuse?
Implications for Developing Countries, UNCTAD, Study Series No. 9 (2001).
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YperyJIHpoOBaHHIO CIIOPOB". TPYIHOCTH, C KOTOPBIMH CTATKHBAIOTCS PA3BUBAIOIINECS CTPAHBI, 1
B ocobennoctyd HPC B xojie npuMeHeHUs! aHTUIEMITMHIOBOTO MEXaHU3Ma, YXKe MOJHUMAIIUCh B
KOHTEKCTE MPEHUH M0 UMIUIEMEHTAlMOHHBIM BOIIPOCAM U B XOJI€ MOATOTOBUTEIBHOIO MIpoliecca
K kKoHbepeHiuu B Jloxe. HexkoTopeie cTpaHbl BBIIBUTAIOT IS0 O HEOOXOIUMOCTH pa3paboTKu
st HPC, yniponieHHbIX npouenyp6. Het HMKaKOro COMHEHUs B TOM, UTO PaCUIUPEHUE
JESTEJIBHOCTH 110 OKa3aHUIO TEXHUYECKOM MOMOIIM U CO3JaHHUI0 IOTEHIMAIa MOKET BHECTH
CYHIGCTBCHHLIﬁ BKJIaZ B paClIMPCHUC BO3MOKHOCTEHN 3TUX CTpaH B BOIIpOCax MPaKTHUYICCKOIro

MPUMEHCHUSA aHTUACMIIMHI'OBOI'0 3aKOHOAATCIIbCTBA.

B ycnoBusix cuieHapusi, cioxuBLIerocs nocie kondepenuu B Jloxe, u ¢ yuetom
BEPOATHOCTH JUIUTEIBHBIX U PEAIbHBIX IEPETOBOPOB 110 aHTHJIEMITMHTOBBIM BOIIPOCAM Ba)KHO
Oyzer elle pa3 IpOAHATU3UPOBATH HEKOTOPBIE U3 HEYPErYIMPOBAHHBIX BOIIPOCOB, MOUIEKAIINX
COIJIACOBAHUIO Ha NIEPEroBOpax, Ha (OHE Mporpecca U MpereIeHTHOro Mpasa, pa3pad0TaHHOTO
rpynmnamu 3KCIepToB U ANeuIaIUOHHBIM opranoM (AQ) o aHTUAEMIIMHTOBBIM BOIIPOCaM.
OTOT aHaAIN3 MOXKET OKa3aThCs MOJIE3HBIM B JIeJIe PACCTaHOBKU IpuoputeroB. Kpome toro,
HE00XO0AUMO OINPEEIUTh IPUOPUTETHOCTD B BOIIPOCAX, MOAJIEKAIINX COTTTACOBAHUIO HA
NIEPEroBOpax, U MOJHOCTHIO OLIEHUTh TEXHHUUECKHUE MOCEACTBUS C LENbI0 N30€KaTh HEHYKHOU
TpaThl IEPEroBOPHOIo NOTEHLIMANa. B HacTodAIEeM TOKyMEHTE Jies1aeTcs OMbITKA U3JI0KUTh
HEKOTOpBIE€ BOIPOCHI, TIOJJIEKAIINE COTIIACOBAHUIO HA MIEPETOBOPaX, KOTOPhIE OBLIN MOAHSATHI B
Ipolecce MoAroTOBKU K KoHpepeHuuu B Jloxe, BMECTE C BBIBOJAAMMU, COJIEPIKALUMUCS B
HEKOTOPBIX TOK/IAAaX TPy SKCIepToB i AO, M ONHCAHHEM TIPAKTHKH, TIPUHATON B X0JI€

paCCJ'IeI[OBaHI/Iﬁ IO aHTHJACMIIMHI'OBBIM JI€JIaM.

B 3axitoueHue B JOKYMEHTE B KAaKOH-TO MEpe pacCMaTPUBAETCS LIEHHOCTb U MOCIIEICTBUS
JoK1anoB rpym 3xkcneptoB 1 AO. AbGctparupysch OT IpuHIUNA "pec roaukara’, BaXXKHO
OIPEENIUTh, UTO ObLIO CIEIAaHO Ha YPOBHE OCYIIECTBIECHUS BHYTPH CTPaHbI I TOTO, YTOOBI
TBEP/O CJIEJIOBATH BBIBOJIAM, COJIEpKaIIMMCs B ToKIaaax rpymi skcneptoB 1 AO. Hekotopsie
YYaCTHUKH [IEPETOBOPOB YTBEPKIAAIOT, UTO,

3 WTO, Guatemala Definitive Anti-Dumping Measures on Grey Portland Cement from

Mexico, Report of the Panel, WTO/DS156/R (24 October 2000). WTO, Argentina - Definitive
Anti-Dumping Measures on Imports of Ceramic Floor Tiles from Italy, Report of the Panel,
WTO/DS189/R (28 September 2001).

6 FOHKTA/, ITocredcmeus anmudemnuneo6bix u KOMNEHCAYUOHHBIX MeP - CNPABOYHASL
sanucka cekpemapuama FOHKTAJ], TD/B/COM.1/EM.14/2 (24 okts6ps 2000 roma).

7 [Toxpo6usii ananmu3 gokianos ['pymmer u AO B 3Toi ob6mactu cM. Edwin Vermulst and
Folkert Graafsma, WTO Dispute Settlement with respect to the Commercial Defense Agreements,
Cameron (BoriizeT u3 neyatu B mae 2002 rona).
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naxe eci AO B CBOMX JIOKJIaJax c/elaj 3aKI0YeHHE B MOJIb3Y CTPOTOro TOJKOBAHUS
HekoTopbIx cTtaTeid CA/l, Takue 3aKIiO4eHUsI HE UMEIOT IOPUIUYECKOTr0 OCHOBAHMS ISl TOTO,
YTOOBI CYUTATH UX MPELEAECHTOM, U IPUMEHSIOTCS TOJIBKO K CTOPOHE B CIIOpe. DT 3aMEYaHus,
HECOMHEHHO, BepHbl. O/IHaKO MPaKTHKa IPYIII SKCIIEPTOB U OCYILIECTBICHUE HALIMOHAIbHBIMU
OpraHaMHM BBIBOJIOB, cojiepKaiuxcs B Aokiaagax AO, CBUIETENbCTBYIOT, KaK MPEACTABISAETCS, O
TOM, YTO Ha IPAKTHKE HTHOPHPOBATH STH BBIBOJIBI, COAEPIKAIIIECS B ToKnanax AO, TpyaHO®.
39T10 HGO6XOJII/IMO IMIPUHHUMATbG BO BHUMAaHHE B XOJI€ IEPETrOBOPOB, C TEM 4TOOBI HE HACTAWBATh Ha
BOIIPOCax, KOTOPBIC, KAK MOKCT B KOHCYHOM HUTOI'C OKa3aTbCs, HC 6YI[YT OIpCaACIIATD
O0XXNJACMBIC BBIT'OJIbI UJIUW IECHHOCTE C TOYKHU 3PCHUA Pa3BUTH.

2.  Bomnpocsl, paccMOTpPEHHbIE B pellIeHMH MUHUCTPOB

B pemenun KondepeHnunn MEHHCTPOB 110 UMIUIEMEHTAITMOHHBIM BOIIPOCAM H MPOOIieMaM,
BBI3BIBAOIINM 00ECIIOKOCHHOCTD (pemienue), u3jaaraeTcs B MyHKTE 7 s MEp, TPUHSATHIX
YJIeHaMH B OTHOIIIEHWH HEKOTOPHIX HMIUIEMEHTAITMOHHBIX BOIIPOCOB, IOJHATHIX B TIPOIIECCe
MOATOTOBKU K KOH(EPEHIIMN MUHUCTPOB. B 3TOM paznerne cHadana u3nararoTcs perieHus,
KOoTopbIe ObLTH TpuHATH KoHpepeHmei, 1 BOmpockl, KOTOPbIE OCTAIUCH
HEYpEeTyJIUPOBAHHBIMHU.

[TynxT 7 nox HazBanueM "CornaieHue no npuMenenuto cratbl VI I'enepanbHoro

1
cornamrenust mo Tapudam u Toprosie 1994 roga"'’ rmacur crenyromee:

"7.1 Ilocmarnosnsem, umo opeamnwvl, NPOBOOAWUE PACCIEO08AHUE, PACCMAMPUBAION C OCOOBIM
BHUMAHUeM J000e 3a5a6/1eHUe Ha npeoMmem 8030YHCOeHUs: pacCie008aHUs NO
AHMUOEMNUH20BbIM MePaM 8 MOM CLyyae, Ko20d no pe3yibmamam paccied08anus 6
OMHOULEHULU TO20 JHce MOBAPA, NPOUCX00AULe20 U3 MO20 Hce 20CYOaPCmBa-uieHd, COenan
ompuyamenbHblll 861800 3a 365 OHell 00 NOOA4U 3AA6IEHUS, U YMO MO PACCIe008AHUE He
nPOBOOUMCSL, eCil MONILKO Pe3yibmambl pacCMOMpenUs, NPOBEOeHH020 00 MOMEHMA
8030yorcOeHUs, He C8UOemeNbCmBYIon 00 UsMeHeHUU 0O6CmMoAmenbLCms.

7.2 Ipuznaem, umo, xoms cmamws 15 Coenawenus no npumenenuro cmamou VI
Tenepanvroco coenawenus no mapugham u mopeosne 1994 cooa npeocmasnsem coboi
UMREPamuHyIo HOpMY, mem He MeHee YCLo8Usl ee NpUMeHeHUsl Obl0 Obl NOJIE3HO

8 Cwum. David Palmeter and Petros Mavroidis, Dispute Settlement in the World Trade

Organization: Practice and Procedure, Kluwer Law International (1999).

? Cum. WTO, footnote 2, supra.

10 Cm. WTO, footnote 2, supra.
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ymoyHumoe. B amoii céasu Komumemy no anmudemnuHo2080ti npakmuke nopyuaemcs,
uepes e2o pabouyio epynny no ocyujeCmeieHuro, paccMompems 9mom 0npoc u
paspabomams 8 1 2-mecaunblil CpOK COOMBEMCmayoujue peKomMeHoayuy OmHoCUmMeIbHO
NPUOAHUS IMOMY NOTOIHCEHUIO OeliCIBEHHO20 XapaKmepa.

7.3 Ilpunumaem k ceedenuio, umo cmamows 5.8 Coenawenus no npumenenuro cmamou VI
Tenepanvroco coenawenus no mapugam u mopeosne 1994 2ooa ne ymounsem cpoxu,
KOmopble HAOLeHCUm NPUMeHsIms npu onpeoeieHu’ 00vema 0emMnuH208020 UMNOPMAd, U
4umo omcymcmeue maxKo2o KOHKpemHo20 YKA3anus 6HOCUM d1eMeHm HeonpeoeleHHOCMU &
ocywecmeinenue 3mo2o nonodxcerus. Komumemy no anmudemnuno2osoii npakxmuxe
nopyyaemcs, uepes e20 padbouyio epynny no oCywecmenenuio, u3yyums 9mom onpoc u
paspabomams 8 1 2-mecaunvlii CpoOK COOmMEemcmeayoujue peKomMeHoayuu 8 Yesx
obecneueHusi KaKk MOXCHO 0obuiell NpedCcKazyemMocmu U 00beKmMuUeHOCMuY 8 NPUMEHeHUU
9MUX CPOKOS.

7.4 Ilpunumaem k ceedenuro, umo cmamos 18.6 Coenawenus no npumenenuio cmamou VI
I'enepanvroco coenawenus no mapugham u mopeosne 1994 cooa nanacaem na Komumem
1O AHMUOEMNUH20801 NPAKIMUKe 0053aMelbCme0 elce200H0 pacCMampusams
ocywecmenenue u QynkyuoHuposanue ykasanno2o Co2naueHus ¢ yuemom e2o yenell.
Komumemy no aumuoemnuno2ogoii npaxmuke nopyiaemcs paspabomams 8 12-mecsaunvlil
CPOK pYK0800sAuUe NPUHYUNbL YIYYULeHUSI NPAKMUKU eXCe200HbIX 0030p08 U NpedCcmasums
00KIA0 C U3ONHCEHUCM C80UX MHEHUl U pekomeHnoayuli I enepanvromy cogemy O
NPUHAMUS COOMEemcmayowe2o peutenus”.

2.1 IloBTOpHBbIE HCKH, MYHKT 7.1 pemienust

B xojze noaroroButensHOro npoiecca kK koudepeHuu B Jloxe Bonpoc "MOBTOPHBIX
UCKOB" SIBJISICS IPEIMETOM JUIUTEIbHBIX 00CykaeHUH. OH OTHOCUTCS K CUTYalllu, B KOTOPOH
HAIlMOHAJIbHBIE OTPACIIM MIPEIBSABISAIOT HEOJTHOKPATHBIE UCKU B CBSI3U C MPEANOIaraéMbIMU
CllydasiMM JIEMIIMHTOBOT'O 3KCHopTa. Pa3BuBaromiyecs CTpaHbl CTPEMUINCH JOOUTHCS IPUHSATHS
MI0JIOXKEHHU S, KOTOPOE MPEMSTCTBOBAIO Obl IPUMEHEHHUIO TaKOM MPAaKTUKKU. B X0/ MoAroToBKH K
KoH(pepeHmu B Jloxe 3TOT Bompoc cuuTaiics "o0si3aTeIbHBIM", U B 9TOM CBSI3H ObLI
pacnpocTpaHeH MPOEKT BO3MOKHOTO MOJI0XKeHHs. Te, KTO BhICTyHall 3a TO, YTOOBI yIEIUTh
3TOMY BOIIPOCY NPUOPUTETHOE BHUMAHUE, CUUTAIIH, YTO OTCYTCTBHE COOTBETCTBYIOIIETO
3anpeta coznaet B CA/Jl onpeneneHHbIi nucOaianc.

@axTtuuecku craths 11.2 CAJ] npenrycMaTpuBaeT, YTO SKCIIOPTEPBI MOTYT IIPOCUTH
IIPOBECTU PACCMOTPEHHUE TOJIBKO 110 UCTEUEHUHU Pa3yMHOI0 IepHoJia BpEMEHH C MOMEHTa
BBEJICHUS aHTHIEMITMHTOBBIX MOIIINH. B 3T0l cBA3M "3epKanbHOE" OTpakeHUE 3TOT0

IMMOJIOKCHUA JOJDKHO TAKKC IMPEAIIoJIararb, YTO HAMMOHAJIBHBIC OTPACTIN HE MOT'YT IMPCABABIATH
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HOBBIN UCK, €CJIM TOJBKO C MOMEHTA MPUHATHUS PELICHHs] O TIPEeKpalleHnH Jesia 6e3 BBEACHHS
MOLUIMHBI HE UCTEK pa3yMHbIN EPUOJ BPEMEHHU.

TekcT OKOHYATEIHPHOTO MPOEKTA HE CIUIIKOM OTIUYACTCS OT TEKCTa, PaCpOCTPAHEHHOTO
B X0/JI€ MOATOTOBKH K KOH(pepeHInu B Jloxe, KOTOpHIi, B YaCTHOCTH, TJIACUT CJICAYIOIIECE:
"[MOCTAaHOBJISIET, YTO OPTaHbl, TPOBOJIAIINE PACCIICIOBAHNE, PACCMATPHUBAIOT C OCOOBIM
BHUMAaHUEM J'IIO6OC 3asBJICHHUC HaA HpC}IMCT B036Y)K)ICHI/I$[ paCCJ'Ie)IOBaHI/ISI 110 aHTUACMITUHT OBBIM
MepaM B TOM cllydae, Korja 1o pe3yjabTaTaM pacciieIoBaHUs B OTHOIIICHUH TOTO YK€ TOBapa,
MIPOUCXOJISIIETO U3 TOTO K€ TOCYIapCTBa-wWICHA, CICJIaH OTPULIATEIbHBIN BBIBOJ 3a 365 qHEHN 10
MO/Ia4M 3asBJICHUS, U YTO ATO PACCIICIOBAHHUE HE MPOBOJIUTCS, €CITU TOJIBKO PE3YIbTaThI
PaccMOTpPEHHS, MPOBEIEHHOTO 0 MOMEHTA BO30YK/ICHHS, HE CBUACTEIIbCTBYIOT 00 M3MEHEHUH
00CTOSATENLCTB".

C YUe€TOM HBIHENTHEH pE€aAaKuu HEKOTOPBIC KOMMCHTATOPBI BEICKA3bIBAKOT COMHCHHUCEC 10
IMOBOY TOI'0, YTO BOITPOC MOBTOPHBIX HCKOB HACTOJBKO BAaXXCH, YTOOBI YACIATE EMY Ha
[eperoBopax MpUOPUTETHOE BHnManue''. Xots B MPOIIIIOM OBUT MPOBEACH IENIBIN PSIT
paCCJ'IeI[OBaHI/Iﬁ 10 (baKTy MNPEABABICHUA MMOBTOPHBIX NCKOB, TEM HC MCHEC 3TO HEC SABJIACTCA
CEpbEe3HON CUCTEMHON MPOoOJIeMOil. DTOT BOIPOC CIEAYET TaKXKe paccMaTpUBaTh caM 1o cebe,
MOCKOJIBKY HEKOTOPOE BpEeMs Ha3a/l OH, BO3MOXHO, SIBIISIICS TSI PAa3BUBAIOIINXCS CTPaH

KJIFTOYCBBIM BOIIPOCOM U MOKCET B KaKO-TO MOMEHT BPECMCHH BO3HUKHYTDH CHOBA.

Hampumep, B EBporneiickom coroze (EC) naxxe B cirydae coOMIOACHUS TEXHUIECKUX
yCIIOBUH, HAIIpUMED B CiIydae MOATBEPKACHUS (DaKkTa JeMIUHTa U yuiepOa, MpakTUKa BBEICHUS
aHTHJIEMITMHTOBBIX MOILINH rocyaapcTamu - wieHamu EC, npecienyronmmu cBou
HAI[MOHAJLHBIC HHTEPECHI, OTBEPraJiach MO MOJMUTUYCCKUM cooOpaxeHusM. OmHAKO, IO
MOHATHBIM MMPHUYMHAM, IOCTPAAABIINC HAIMOHAJIBHBIC OTPACJIU B EC, BBICTYIIAIOIIUE 3a
MNPUHATHEC aHTUACMIIMHI'OBBIX MEP, IPCABABAT HOBBIN HCK, IIOCKOJIbKY, I10 UX MHCHUIO,

TEXHUYCCKHEC YCIIOBHA BBITIOJHCHDBI B IICPBYIO OUCPC/b.

Taxum 00pa3oM, MOXKHO 331aThCSI BOIIPOCOM, a HE CIEAYET JIM B TAKUX CIIydasiX KepTBam
pa3buparenscTtBa B EBponeiickoii komuccuu (EK) no antuaeMnuHroBsiM genam, oopa3Ho
roBOpsl, "MOJCUNTATh CBOM JIEHBIU U CKPBIThCA". JleMCTBUTENBHO, B HEKOTOPHIX ciiydasix B EC
BTOPOE pa30MpaTesIbCTBO TAKXKE 3aBEPILATIOCH HUYEM, T.€. 0€3 BBEJCHHUS OLUUINH, HAIIpUMEP 1O

o <12
AcjiaM, CBA3aHHBIM C XJIOIIKOBOU IIPSKEU .

' Cwm. Vermulst and Polya Mihaylova. EC commercial defense actions against textiles from

1995 to 2000: Possible lessons for future negotiations, Journal of International Economic Law,
Oxford University Press (2001).

2 Sy gena opuIHATEHO HE GBITM 3aBEPLICHDI, X YBEIOMICHHE 00 HX 3aBEPIICHAN
ony0nukoBaHo He Obu10. CMm. Vermulst and Mihaylova, footnote 11, supra.
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TekcT, KOTOpPbII MOSBUIICS B pe3yibTaTe IPUHITOIO pelIeHus, pa3paboTaH, KaKk
MPEJICTaBISIeTCS, B BUJIE AUCIIO3UTUBHOTO MOJIO0KEHHUS O HAWIYUIINX HaMepeHUsIX", U B ATOU
CBSI3H BPAJ JIU MOXKET SIBUTHCS 3HAYMMON Mepoi 3aiuThl. DaKTUYECKH, B peAaKIUU 3TOT0
MYHKTa MPUCYTCTBYIOT YEThIPE ONPEACTUTEINS:

a)  0coboe BHUMaHUE;

b)  TOT e TOBap;

C)  OTpHIATEIbHOE 3aKIHOUCHHE;

d) wu3MeHeHHe OOCTOSTEIHCTB.

B pesynbrate, kak npeacTaBisieTcs, HE MONAacTh B cepy NPUMEHEHUS 3TOr0 peLIeHHs
OTHOCHUTEJIbHO JIerko. Tak, Harmpumep, MOKHO YTBEP)KIaTh, YTO XJIOIIKOBAs TKAHb U CypoBast
XJIONKOBAsl TKaHb HE SIBJISETCSA OJHUM U TEM K€ TOBapOM. AHaJIOTUYHBIM 00pa30M MOXKHO
BITOJTHE JIOITYCTUTh, YTO TIOJIUTUIECKOE PEIICHIE He MPUHIMATh aHTUACMITHHTOBBIX MEp HE
ABJISIETCS TIO CMBICITY YKa3aHHOI'O pellieHus "oTpULaTeNbHbIM 3akitoueHnemM". 1 HakoHer,
"oco0oe BHUMaHHE" U "H3MEHHUBIINECS 00CTOSATEILCTBA", 0€3 IOMOJHUTEIBHOTO YTOUYHEHUS,
HUKAaK HE MOMOTaloT PEeUIUTh 3TOT BONPOC. B 3TOM KOHTEKCTE OTHUM U3 IPUMEPOB MOXKET

CIIV)KUTB OIBIT IpuMeHeHns cratbu 5.3 CAJl, kacaromeiics "paccmorpenud'.
9

2.2 Ilpuganue nyHKTY 7.2 cTarbu 15 pemieHust 1eiCTBEHHOI0 XapaKTepa

Cratps 15 CA/] siBisieTcs OAHUM U3 XapaKTEPHBIX MOJI0KEHUI, HHKOPIOPUPYIOILINX
KOHLEMNINI0 0c000ro U npedepeHaabHOTO pexXuMa, KOTOPBI 0OBIYHO BKIIIOYAETCSI BO MHOTHE
cornamenuss BTO u B CAJl. Onnako 3Ta popMyIMpoBKa, KaK MOMKHO MPEINOI0KUT,
IIpeJICTaBIsIeT COOO0M HE CTOJILKO UMIIEPATUBHYIO HOPMY, CKOJIBKO TUCIIO3UTUBHOE MOJIOKEHUE O
HaWIy4IIuX HaMepeHusix. Takum o0pa3oM, B XO€ MPEHUI 110 BOIPOCaM OCYIIECTBIICHUS
OrPaHUYEHHOE 3HAYEHUE ITOrO MOJIOKEHHUS, a TO U €ro MOJHOE OTCYTCTBHE, OUEHb OBICTPO CTAJIO
OJIHUM U3 LEHTPaJIbHBIX MOMEHTOB Ipeanonaraemoro nepecmorpa CAJ.

B pemennn 00 ocyIiecTBIEHNN Y€TKO pa3bsACHAETCS, UTO cTaThs 15 nmpencrasisger co0oit
MMIIEPATUBHYIO HOPMY U YTO YCJIOBHS €€ IPUMEHEHUS U YTOUHEHUs OyIyT pacCMOTPEHBI B
KomuTtere no antunemnuHroBoil npakrtuke. Komutery nopyueHo pazpadotars B 12-MecsSUHbIN
CPOK COOTBETCTBYIOIINE PEKOMEHIAlIMU OTHOCUTEIBHO TOT0, KAKUM 00pa3oM MPHUAATh STOMY
IIOJIO’KEHHIO IEMCTBEHHBIN XapakTep. Bompoc, ogHako, B JaHHOM Cllydae 3aKJIF04aeTcsl B TOM, B
KAaKOM CTENEHU 3TOT MOMEHT IOJIY4YHJI OTPAKEHUE B MTOCIEAHUX JOKIAAAaX TPy IKCIIEPTOB U
AO.
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OnmHako ¢ TeX mop, Kak ObUI MOATOTOBJICH NOoKIaz rpymmbl skceptoB 'ATT mo gemy

"Brazil-Cotton Yarn"" (

"Bpazunus - xjgonkoBas mpsbka'), B KOTopoM bpasunus mogHsIa 3TOT
BOIIPOC, HO KOTOPOE OHa npourpana, wieHsl BTO 3a4acTyro BbICKa3bIBaJIM MHEHUE O TOM, YTO
cTaThs 15 3HAUUTCA TONBKO Ha Oymare B opMe CBOETO POJia MOIUTHUECKOTO 3asBJICHUSI.
OpmHako B TOKJIae TPYIIbI SKerepToB 1o neny "European Communities — Anti-Dumping Duties
on Imports of Cotton-Type Bed Linen from India""* (EC-Bed Linen) ("EBporeiickoe
COOOILIECTBO - aHTUIEMITUHIOBbIE TOLUIMHBI HA UMIIOPT TUIIOBOT'O XJIOMKOBOI'O MOCTEIHLHOTO
6enbs u3 Unauu") ("EC - noctensHoe Genbe’) 3T0 MHEHHE ObUI0 yOeAUTEIHbHO OIPOBEPTHYTO.
['pynma sxcriepToB cousa, 4To CTaThs 15 HajmaraetT 005M3aTebCTBO aKTHBHO  OOBEKTUBHO
pPaccMOTPETh BOZMOKHOCTh IPUHATHS KOHCTPYKTHUBHBIX MEp 3aIUTHI 10 BBEACHUS
AQHTHUIEMIIMHIOBOM MEpbI, KOTOpasi Morja Obl 3aTPOHYTh BaXKHEHUILINE UHTEPECH TOW MM UHOMN
pa3BUBAIOIIEHCS CTpaHH]S. YucTol MacCMBHOCTH HEOCTATOYHO ISl YJIOBJIETBOPEHUS
00s3aTenbeTBa "U3YUUTh" BO3MOKHOCTH NMPUHATHS KOHCTPYKTUBHBIX MEpP, OCOOEHHO B TOM
cily4ae, KOrja BO3MOKHOCTh B34THS Ha ce0s COOTBETCTBYIOIIETO 00s13aTENIbCTBA YiKe
paccMaTpuBaeTcs JaHHOUM pa3BuBarolieiics ctpanoil. HecrmocoOnocts EC oTpearupoBaTh Ha 3TO
TpeOoBaHUE KaKUM-TH00 UHBIM 00pa30M, a HE MPOCTO OTBEPTHYTh €ro, 0COOCHHO B TE€X CIIydasXx,
KOTI'Jla JI0 €ro CBE/ICHUS JJOBEJICHO JKEeIaHNe B3STh Ha ce0sl COOTBETCTBYIOIIEE 0053aTeNbCTBO,

B GATT, EC Imposition of Anti-dumping Duties on Imports of Cotton Yarn from Brazil,

Report of the Panel, ADP/137 (4 July 1995).
Y WTO, European Union - Anti-Dumping Duties on Imports of Cotton - type Bed linen from
India, Report of the Panel, WT/DS/141R (30 October 2001). Report of the Appellate Body,
WT/DS/141/AB/R (10 March 2001).

13 O6s3aTENBCTBO H3YYHTH BO3MOKHOCTD HCIIONB30BAHMS KOHCTPYKTHBHBIX Mep "0
BBeeHMs okoHuaTenbHbIX Mep" cM. EC-Bed Linen, Panel, para. 6.233: "...g3amulx 6 5mom
KOHmeKcme, 0OHAKO ¢ y4emom npeomema u yeau cmamoi 15 mvl 8ce dice cuumaem, 4mo
KOMNnemeHmHble OpeaHbl U pa3eumole CMpPambl, Hceaaroujue 000UmvbCs NOLOHCUMENbHO20 UMOo2d,
OO0JIICHBL AKMUBHO U3YHAMb maKue 803ModcHocmu. Tax, no Hawemy MHeHuio, cmambvsi 15 He
Hanazaem 00a3amenbCmea nPeodycCMampusams Kakyio Obl mo Hu ObL10 KOHCMPYKMUBHYIO Mepy,
KOmMopas modcem Obims onpeoesiend, il Co2Iauamucs ¢ 000U maxkou Mepoul, KOmopast
Modcem Ovlmb npednodicend. Bmecme ¢ mem ona nanazaem obs3amenbcmeo akmueHo u
00bEKMUBHO PACCMAMPUBAND BO3MONCHOCIb NPUHAMUSL MAKOU Mepbl 00 66€0eHUsI KAKOU-TUOO
AHMUOEMNUH208OU MePbl, KOMOPAs 3aMPOHen 0CHOBHbLE UHMEPEChbl PA36UBAIOUeliCs
cmpamuwi...".
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MIPEACTABISIET COO0M HECTIOCOOHOCTH "M3yYUTh BO3MOYKHOCThH IPUHATHS KOHCTPYKTHUBHBIX Mep',
KaK 3TO OJHO3HAYHO ONMPEENICHO B 3aKIIOUSHHH TPYIIIBI SKCIIEPTOB ®.

['pynna 3kxcriepToB nouwia Jajblie U IPUBEIa KOHKPETHBIE IPUMEPBI TOTO, YTO MOTYT
MIPEACTABISITH CO00H "KOHCTPYKTUBHBIC MEPHI 3aIUThI". OHHM MOTYT 00JIeKaThCs B hopmy
B3SITHS Ha ce0s1 0053aTENHCTB WM MPUMEHEHUS TpaBwiia "MeHbiel nonuuuel". C apyroi
CTOPOHBI, 110 3aKJIFOYEHUIO TPYIIIbI SKCIIEPTOB, PEIlIEHNE HE BBOJUTH aHTHIEMITMHTOBYIO
MOIUIMHY HAa TOBAPBI TOW WJIM MHOM pa3BUBAOIIECHCS CTPAHbI B KAYE€CTBE KOHCTPYKTUBHOW MEpBI
3alUThl IPUHUMATh He TpedyeTcs. [lockonbky cTaThs 15 npegycmaTpuBaer, 4To
KOHCTPYKTHBHas Mepa 3alllUThl JOJIKHA PACCMATPUBATHCSA 10 NPUMEHEHU AHMUOEMNUH2O08bIX
NOWLTUH, BOZHUKAET TaKXKe BOIIPOC O TOM, TOJIKHBI JIM TaKHE MEPhI 3alUThl paCCMaTPUBATHCS J10

16 Omnpenenenne KOHCTPYKTUBHBIX Mep cM. EC-Bed Linen, Panel, para. 6.229: "Mui ne

MOdHCeM RPUtimu K Kakomy 6bl mo Hu 6bi10 3aKAIOYEHUI0 OMHOCUMENbHO MO20, YO MOXCE
noopazymesamuvcsi N0O Ppazoi "KOHCmpYyKmueHvle Mepbl, NPeoyCMOmMpeHHble 8 HACMOSIeM
Coenawenuu”, m.e. no0 cpedcmseamu KOMNEHCayuu 8030elcmeus OeMnuned, 8 pe3yibmame
KOMOPO20 NPUYUHSEMCSL Yiyepo, - 3a UCKTIIOUeHUeM MOo20, YMo Mbl MONCEM COCIAMbCI TUULb HA
camo Coenawenue. [lannoe coenawenue npedycmampusaem 8edeHue anmuoemMnuH208bIxX
nOWLIUH UOO 6 pasmepe 8cetl CYyMMbl OEMNUH20BOU MAPIHCU, TUOO, HCeIamenbHO, 8 MeHbULell
cymMme unu dHce npuHamue Ha cebs YeH08020 00A3amenbCmaa 8 Kauecmeae cpedcmed 3aeepulerus
PAaccued08anuust N0 MOMY Ul UHOMY AHMUOEMNUH20BOMY OeLy, KOMOpoe 8 Umoze npueeden K
O0OHO3HAYHOMY ONpedeleHUI0 0eMnut2a, yuepoa u NPUYUHHO-C1e0CMEeHHOU cea3u. Takum
006pazom, no Hauemy MHEeHUI, 66e0eHUe MEeHbULCT NOUWTUHBL UL 835imue HA ceOsl YeHOBO20
obs3amenvcmea 6yoem npedcmasisimes coO0U, o CMbICLY cmambu 15, KOHCMPYKMUGHY0 mepy
sawumol. Mol He MOdIceM npuLimu K 3aKI0YEHUI0 OMHOCUMENbHO MO20, KAKUE MOICHO ObLIO Obl
paccmompems Opyaue 0elicmeusi 8 00NOJHeHUe K 9MOoMY, KOmopble MO2IU Obl A8UMbCS
KOHCMPYKMUBHbIMU MePAMU 3aWUmbl 8 COOMEEMCMEUU co cmamvell 15, NOCKOIbKY Hu4eeo
MaKo2o Ham npeoyoHceHo He obLio".
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17
BBCACHHS MPEABAPUTCIIBHBIX WM OKOHYATCIIBHBIX MCD . B sToMm oTHOMICHUN Tpyiia
SKCIICPTOB Cc1ajia BEIBOJ O TOM, YTO 3TO 003aTeNILCTBO BOZHUKAET TOJIHKO J0 BBCIACHU
OKOHYAaTCJIIbHBIX Mepls.

CorocTaBsis 3TH 3aKIr0YeHuUs Tpynsl dkceptoB o Aeny "EC-Bed Linen" ("EC -
MOCTENbHOE Oenbe") ¢ MaHIaTOM, BO3JIOKEHHBIM Ha KOMUTET 110 aHTHIEMITMHTOBOM TIPAKTHKE
10 MPHUJIAHUIO 3TOMY MOJIO)KEHHIO JEHCTBEHHOIO XapaKTepa, HEACHO, A0 Kakoi creneHn CAJ|
MOJKET PacIpOCTPAHSITHCS 3a MpeAesibl KoAu(UKaLUK BEIBOJIOB, COACPKAILMUXCS B IOKJIA/€ 1O
neny "EC-Bed Linen" ("EC - nocrenbHoe 6enbe"). Eciau oHO MOXKET pacinpoCTpaHsAThCS 3a
MIpeAeIbl TaKOH KOAU(HUKAIINK, TO TOTJa MOKHO OBLIIO OBI 337aTh BOIPOC O TOM, YTO JA€T 3TO
pemenue ais "npaBooi npaktuku' BTO.

B 3axmrodenue rpymnmna 5KCrepToB cielnana CiIeayoIUe BIBOIbL:
a) ['pynma skcnepToB caemnana BBIBOJ O TOM, YTO "KOHCTPYKTHBHBIMH MEPAMH 3alTUTHI"

MO3KET OBITh MPABUJIO "MEHbIIEH MONUIHHBI" WM LIEHOBOE 00513aTEIbCTBO. DTH BBIBOJIBI YXKe

coJiepkaT B ce0e HEKOTOPbIE MOMEHTBI, PEACTABIIAIONINE OONBILION HHTEpEC IS

17 O0s3aTebCTBO CO CTOPOHBI OPTraHOB, KOTOPBIC ITPOBOAAT PACCICAOBAHNEC, AKTUBHO

paccMaTpuBaTh BO3MOXKHOCTh TIPUHSATHS KOHCTPYKTUBHBIX 3alTUTHBIX Mep, cM. EC-Bed Linen,
Panel, para. 6.238: "Omkas, evipascennuiii Eéponetickum coobujecmeom 6 e2o nucome om

22 okmsabps 1997 2ooa, no Hawemy MHeHUIO, YKA3bl8aem He Ha MO, MO 803MONCHOCHIb 835MUS
Ha cebs coomeemcmayrue20 06sa3amenbcmea dvlia u3yiend, a CKopee Ha mo, 4mo maxas
803MONCHOCMb OblLIa Npocmo omeepeHyma. Ha ocnosanuu smux ¢haxmoe mul He Modicem
npULUmMuU K 3aKi0YeHuro 0 mom, umo Eeponetickoe coobuecmeo paccmompeno 603MOACHOCHU
NPUHAMUSA KOHCIMPYKMUBHBIX 3AUJUMHBIX Mep 00 86e0eHUs AHMUOenun208blx nowiiun. Ilo
Hauemy MHeHur, Esponetickoe coobujecmso 6 3mom ciyiae npocmo coeidio mo e camoe,
4mo oHO coenano Ovl U 8 crydae paccied08anusl no J0OOMY UHOMY AHMUOEMNUH2OBOMY Oely, -
OHO He Hanpasulo 8 aopec UHOUNCKUX CHOPOH HU Y8eOOMIeHUS, HU UHpOpMayuy 8 OMHOULeHUU
8APUAHMOB8 PACCMOMPEHUS BOZMONCHOCIEU NPUHAMUSI KOHCMPYKMUBHBIX Mep, HU1e20, 4mo
MO2J10 Dbl c8UOemeNbCME08ams 00 akmusHom cooardenuu Eeponetickum coodwecmseom
obs13amenbemea, 80310%4ceHHo20 Ha Heeo cmamvell 15 Coenawenus no AJ]. Yucmoti
nAaccu8HOCMuU HedOCMamoyHo 071 Y0osiemeopeHus ooszamenvcmea "uzyuums” 603modxcHocmu
NPUHAMUS KOHCIMPYKMUBHBIX MepP, OCOOEHHO 8 MOM Cydae, K020d 8603MONCHOCMb 83MUsl Ha
cebs1 coomeemcmayue2o 0053ameibCcmea yice paccmampueaemcs OGHHOU pa3eusaruletics
cmpanot. Taxum obpaszom, mvl cuumaem, ymo necnocobnocms Eeponetickozo cooouecmea
ompeazupogams Ha 3mMo mpebo8aHue KaKuM-iubo UHbIM 00pAa30M, a He NPOCMO OMBEPSHYMb
€20, 0COOEHHO 8 mex CYyHanx, Ko20a 00 e20 céedeHus 008e0eHO Hcelanue 63Ams Ha ceos
coomeemcmayroujee 00a3amenbcmeo, npeocmasisem cooou HecnocobHocms "uzyuume
B03MONCHOCHb NPUHAMUSL KOHCMPYKMUBHBIX Mep " U 8 2MOll C853U NPUXOOUM K 8b18600Y O TMOM,
umo Eeponeiickoe coobujecmeo He cmMo2iio nocied08amenbHo Ompeazupo8ams Ha c8ou
obs3amenvemea, svimexarowue uz cmamou 15 Coenawenus no AJ/1".

% Edwin Vermulst and Folkert Graafsma, WTO dispute settlement with respect to trade
contingency measures: selected issues, Journal of World Trade, 35:2,209-229 (2001).
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Pa3BUBAIOIINXCS CTPAH U KOTOPbIE CBUJIETENBCTBYIOT B MOJIb3Y aBTOMAaTUYECKOTO PUMEHEHUS
npaBuia "MEHbIIEH MONUIHHBI" ¥ 00JIee MHUPOKOTO UCIIOJIB30BAHUS IIEHOBBIX 0053aTEIIbCTB.
OT0 Kak pa3 Te JBa BONPOCa, 0 KOTOPHIM pa3BUBAIOUINECS CTPaHbl 3aTPATUIIN B MPOIILJIOM
3HAYUTENIbHYIO YaCTh CBOETO IEPErOBOPHOT0 MOTEHIHAIA.

b) I'pynma sxcrepToB BO3J0KKJIA HA OPTaHbl, TPOBOSIINE pacciieIoBaHue, OpeMst
JOKa3bIBaHHUA TOT'O, YTO OHHU IPOBCJIM aKTUBHOC PACCMOTPCHUEC "KOHCTPYKTI/IBHLIX 3alIUTHBIX

n

Mep

¢) [I'pynma skcnepToB Takxke czeiajia BbIBOJA O TOM, YTO TAKOE PACCMOTPEHHE
"KOHCTPYKTHBHBIX 3aIIUTHBIX Mep" TOJKHO aKTHBHO OCYILECTBIIATHCS OpraHaMH,

MMPOBOAAIIMMHA PACCIICAOBAHUEC, 10 BBECACHUA aHTHHeMHHHFOBOﬁ IIOUIJIMHBI.

B pe3ynprare 3TMX BBIBOJOB, CEIAHHBIX [ PYIITION SKCIIEPTOB, OpraHsbl, IPOBOIAIINE
pacciefoBaHue, 00s3aHbl 10Ka3aTh, €CJIM Pa3BUBAIOIINECS CTPAHbI MPEASIOKAT B OYAYILIEM B3ATh
COOTBETCTBYIOIINE 00s3aTEIHCTBA WIJIM BBECTH B JIEHCTBUE MPaBUiia "MEHBIIICH MONUINHBI", 9TO
OHHM TUIATEJILHO PACCMOTPEIHU 3TH MPEITI0KEHUS 10 BBEACHUS MOIUIMH. B 3T0il CBsI3U MOKHO
ObLTO OBbI TaK)Ke MONTH Janblie U 331aTh cebe BOIPOC O TOM, OBLJIO JIM pa3yMHBIM CO
CTpaTEruuecKoi TOUKU 3pEHUS IS pa3BUBAIOLINXCS CTPAH HAcTauBaTh B Jloxe Ha BKIIOYEHHUH
MOJIOXKEHUS 00 OCYIIECTBIIEHUH CTaThU 15, ocie BbIBOAA, KOTOPBINA ObLI ClIeNaH B JOKIAe
rpynmnsl 3xkcneptoB 1o aeny "EC — Bed Linen ("EC — noctenbHoe 6enbe"). [axe ecnu BepHO
TO, YTO JTOKJIQJbI TPYIIIBI SKCIIEPTOB UMEIOT 0053aTENIbHYIO CHUILY TOJIBKO JJIsl CTOPOH B JAHHOM
criope ¥ He 001aJatoT 0053aTebHBIM XapaKTepOM MPELEACHTA, IPOIILIas MPaKTHKa TOKa3bIBaET,
YTO JTOKJIAJb! Tpym 3KkcnepToB U AO ObLIM Obl U30XKEHBI ¢ COOIIOJEHUEM TOH K€ MaHEpbl
pacCy)KIeHHs B BOIPOCAX MPUMEHEHHs cTaThi 15 k apyrum aemam’ . COBEPIICHHO OYCBHIHO,
4TO €CJIM B IIpoliecce neperoBopoB B KomureTe 1o aHTHAEMIMHIOBOM NMPpakTHKE KOJUPHUKAUN
CIENaHHOTO BBIIIE BHIBO/IA HE OyAeT MpuaaH "NelCcTBEHHBIH xapakTep', To Jokia [ pymisl
skcneptoB 1o feny "EC — Bed Linen" ("EC — noctensHoe Oenbe') ocTaHeTcs B KAKOW-TO Mepe

TPAHUYHBIM CIIy4aeM TOJIKOBAHUS CTaTbU 15.

2.3 YcraHoBJiIeHHbIE B CTaThe 5.8 CPOKH, MoAJICKAIIIUE C00JII0ICHH 10 Ipu onpeaeJicHuu
00beMa 1eMIIHHI0BOI0 UMIIopTa

Bomnpoc, kacaromuiics ctateu 5.8, 00cyX1aics B X0/1€ MpeHU 1o npodiemMam
OCYIIECTBIIEHUS, YTO ObLIIO 00YCIOBIEHO HEOOXOAMMOCTHIO YTOYHUTH CPOKH, IOJJIEKAIINE
COOJTIOZICHHIO TP OTIPEACIICHUN 00bheMa JEMITHHTOBOTO HMITOPTA B IEJISIX IPOBEPKU Ha

HaJIM4YME HE3HAYMUTEILHOTr0 00BheMa.

" Cwm. Palmeter and Mavroidis, footnote 8, supra.
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Cratps 5.8 CAJ] ycranaBnamBaeT mpeHeOperacMo MaJIylo JEMIIMHTOBYIO MapxKy 1
HE3HAYUTEIbHBIN 00bEM JEMITMHTOBOTO UMIIOPTa. B COOTBETCTBUU C ITOM CTAaThel 3asBICHUE
OT HAIIMOHAJILHOW OTPACIH Ha MpeIMeT BO30YKICHHS pa30MpaTebCTBa OTKIOHSIETCS U
pazOupaTeIbCTBO HE3aMETUTEIHHO MPEKPAIIACTCs B CIIy4asx, KOT/Ia JEMITMHTOBAsT Mapika
cocTaBisieT MmeHee 2% OT SKCIIOPTHOM IIEHBI WK 00beMa JEMITMHIOBOTO UMIIOPTA UK MEHEe
3% uMMopTa aHAJIOTUYHOT'O TOBApa B UMIIOPTUPYIOIIEE TOCYAAPCTBO-WIEH.

Dta npobieMa, KOTopasi BO3HUKAJIa B MPOIIJIOM, 3aKJIF0YAETCS B TOM, 4YTO B CTaTbe 5.8 He
YKa3bIBAIOTCS CPOKH TSI pacyeTa o0beMa JEMITMHTOBOTO UMIIOPTA, HATPUMED TEKYIIUN TOI,
MOCJIETHUE IIECTh MECALIEB, CAMBIN MOCIECTHUN NEPUOT U T.1I.

Ota npobieMa ycyryossercs TeM (pakTom, 9TO HaTHIHe TOPTOBON CTAaTUCTHUKH B
Pa3IMYHBIX CTpaHaX XapaKTEePH3yeTCs onpeAeseHHbIM pa3opocom. Kpome Toro, B CBsI3H C
OTCYTCTBHEM UYETKUX YKa3aHUH OpPraHbl, KOTOPBIC MTPOBOIAT pacciieIOBaHUE, MOTYT BRIOMPATh
CPOKH B ITPOU3BOJILHOM Mopsiike. [leperoBopsl OyayT HANpaBIIeHbl HA YCTAHOBJICHHE
(UKCHPOBAHHOTO TIEPHO/IA WITH CPOKOB, KOTOPBIEC TOJIKHBI OBITH IPUMEHUMBI HA MUPOBOM
YPOBHE, JIaXe €CITU 3TO MOXKET OKa3aThCs TPyAHbIM. C TOUKH 3pEHUS Pa3BUBAIOIINXCS CTPAH
BOIIPOC 3aKIIOYACTCS B BBIICHEHUH TOTO, HE SBIIICTCS JIM 9TO OJIHUM U3 TEX CIy4acB, TIe
CJIETyeT MPOSIBIIATh OCTOPOXHOCTH TIPH BBIABMYKCHUH CBOMX TPEOOBAHMI, TOCKOJIIEKY OHH MOTYT

OBITh TYT K€ yJIOBIETBOPEHBI.

JIro6bie mpaBuiia, nojyiexaiiye pazpadoTke, Oy1yT, Kak MOYKHO JOIYCTHTb, IPUMEHSITHCS
ko BceM wieHam BTO, Bkitouas pa3BuBaromuecs ctpanbl. CrocoOHBI U TaKHeE CTPaHbl,
HaIpUMep, CBOEBPEMEHHO cOOMpPaTh TOProBYIO CTaTUCTUKY, KOTOpasi HEOOX0oAuMa JIst
HaJJIeXkallero NpUMEHEHNs HOBBIX pa3paOOTaHHBIX MpPaBUil?

Kpowme Toro, Topropast cTaTUCTUKA, KaK [IpaBuiio, ocHoBaHa Ha CorjiacoOBaHHON CHUCTEME.
OpmHako orpoMHOE OOJIBIIMHCTBO CTpaH nojpasneistor CoraacoBaHHYIO CUCTEMY Ha
JIOTIOJTHUTEIIbHBIE KATETOPUH JIJIsl CBOUX CTATUCTUYECKUX LEJIEH € IIECTU- 10 BOCbMU- WIIN
JIeCITU3HAYHONM HOMEHKJIaTyphl. B HEKOTOPBIX cilydasx pacciel0BaHus 10 aHTUAEMITMHIOBbIM
JieJiaM IPOBOJSITCSA HAa TAKOM YPOBHE KOHKPETH3alluu TOBAPOB, YTO AK€ 3T JTONOIHUTEIbHBIE
M0JIKaTeropuu, Ha3blBaeMble "mojipa3esiaMu', MOIyT HETOUHO OTpa)kaTh XapaKTEPUCTUKHU
TOBapa, KOTOPBIN SABISETCS MPEAMETOM paccieioBaHus. B 3Tux ciyyasx s pacuera o0bema
JEMIIMHTOBOTO0 UMIIOPTa UCHIOJIB3YeTCsl Onmrkaimil moapasnen. OAHAKO B HEKOTOPBIX CIIydasx
B ATOT IMO/Ipa3/esl BKIIOYAETCS 00HEM TOPTOBIIM KaK TOBAPOM, KOTOPBIN SBIISIETCS TIPEAMETOM
paccieioBaHusl, TaK U APYTUMHU TOBapaMH, KOTOPbIE IPEAMETOM PACCiIeIOBaHUS HE SIBJISIOTCS.
B pesynbrare 00beM IEMIMHTOBOTO HMITOPTA MOXKET OKa3aThCsl HICKYCCTBEHHO 3aBBIIICHHBIM.
YeTKoro pemeHus TaKUX TEXHUYECKUX MPOOJIeM He CYIIECTBYET; OJIHAKO B IEJISX IMOBBIIICHUS
TPAHCHAPEHTHOCTH U TPEICKa3yeMOCTH PE3YIbTaTOB IPOBEPOK 3TH (PAKTOPHI CIETYET YTOUHUTD
Ha IeperoBopax.
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Hakownern, eie oauH BaXXKHBIN aCIIEKT, KOTOPBIN 10 CUX TTOP HE pacCMaTpUBAJICH,
3aKIJII0YAETCs B pachpeielieHu OpeMeH! JOKa3bIBaHHs MEXKIY OpraHaMu, KOTOPbIE TPOBOIST
pacciefoBaHue, ¥ 3kcnoprepamu. HecomMHeHHO, 371ech clieAyeT 4eTKO YTOUHUTh, YTO UMEHHO
Ha OpraHbl, KOTOPbIE MPOBOAT pacciieJoOBaHKe, CIe1yeT BO3JIOXKUTh OpeMs JOKa3bIBaHUs TOTO,
YTO OHM HaJUIeKaIIUM 00pa3oM MPOBEPUIIN HAJIMUKE IpeHeOperaeMo Majaoi JEMIMHIOBOM
MapKu U KpUTepUil HEHAYUTEJIbHOI0 00beMa IEMIMHIOBOTO UMIIOPTA.

2.4 ExeroaHblii 0030p oCylIeCTBJIEHHS ONIEPATHUBHOIO COIJIANIEHUSI B COOTBETCTBHU
co crarbeit 18.6

Ha noarorosurensHoM 3tane k KoHpepeHuuu B Jloxe OblTM MPOBEACHBI O0CYKACHMUS,
HaIpaBJIEHHBIE HA pacUIMpeHne Bo3MokHOCTe KoMuTeTa 1o moBbIIIEHHIO TPAaHCTTAPEHTHOCTU U
KOHTPOJISI 3@ UCTIOJIb30BAaHUEM aHTUAEMIIMHIOBBIX Mep. B cyIIHOCTH cTpaHbl, KOTOpbIE
BBICTYIAJIU B MOJAJIEP’KKY ATON MEpbI, pACCUNUTHIBAIM Ha TO, YTO KOMHUTET CMOXKET OKa3aTh
MOMOIIb B MPEOTBPAIIECHNH 37I0YIOTPEOIECHUI WU TPOU3BOIBHOTO UCIIOIb30BaHUS

AHTUACMIIMHTOBOT'O ME€XaHNU3Ma.

Ha naHHBII MOMEHT TPYIHO CKa3aTh, KAKUM 00pa30M MOXHO ObLIIO ObI U3BMEHUTD POJIb
KomuTera, 1u1st TOro 4ToObI OH MOT OIpaBAaTh Takue HaAexapl. Ciydau 310ynoTpeOneHus u
BU/JIbI IPAKTUKHU, KOTOpbIE HE co0TBETCTBYIOT CA/l, Gosee 3pheKTUBHO penIaroTcs C MOMOIIBIO
MeXaHu3Ma, MPeycCMOTpeHHOTO JloroBOpeHHOCTHIO 00 yperynupoanuu criopos (Y C).

3. HeyperyaupoBaHHbIe BOIIPOCHI

B xone noarorosurensHOro npoiecca K KoHpepeHuusiMm MUHACTpoB B Cuatie u Jloxe
OBbLIO IPECTABIEHO MHOXECTBO BOIIPOCOB U MPEAoKeHu. MHorue u3 3TUX NpeiioxKeHUH
ObUIM BIIOCJIE/ICTBUU IIepepaboTaHbl B X0€ 00CYkKIE€HN UMIUIEMEHTAlMOHHBIX BOIIPOcoB. OHuU
MOJIYYMJIM IIMPOKOE PACIPOCTPAHEHHUE B OPUIIMATIBHBIX U HEO(QULIMATBHBIX IOKYMEHTaX B XO/1€
MOATOTOBUTENBHOTO IPOLIECCa.

HekoTopsie u3 3TUX BOIPOCOB OTPaXkaroT OOIIYI0 00€CIIOKOEHHOCTh 0 TOBOY
OTCYTCTBHSI TPAHCIIAPEHTHOCTHU U MPEJCKAa3yeMOCTH HEKOTOPHIX nojoxeHuit CA/JL.
B cooTBeTcTBHM € 3TUM MHEHHEM OTCYTCTBUE IOPUINYECKON ONPEAEIEHHOCTH IPUBOIUT K
TOMY, YTO CJIMIIKOM MHOI'O BOIIPOCOB OCTAaBJISIETCS HA YCMOTPEHHE OPraHOB, KOTOPHIE IPOBOJSAT
paccienoBanue. Jlpyrue BOIpPOCHI, MOJHATHIEC B X0/1€ 00CYKIEHH MPOOIJIEM OCYIIECTBICHHUS,
HENOCPEACTBEHHO KacalKCh IepecMOTpa HEKOTOphIX aciiekToB CA/Jl, Takux, KaK MOBBIIIIEHHUE
MIOPOTOBBIX BEJIMYMH IpeHeOperaeMoi Majoi 1eMIIMHIOBOM MapKu U HE3HAUUTEIBHOI0 00beMa
JKcnopTa. MHOrue 4ieHbl BBICKa3bIBAJIM MHEHHE, YTO TAKOW IIEPECMOTP PAaBHO3HAYEH
nepecMoTpy CAJl 1 4TO 3aHUMATHCS ATUM B X0/1€ OOCYKICHUS UMILIEMEHTAIIMOHHBIX BOIIPOCOB
Henb3sa. Kak Obl TO HU ObLIO, T€ HEYPETrYIUPOBaHHBIE UMILUIEMEHTALMOHHBIE BOIIPOCHI, KOTOPHIE

HC HallJIM OTPAXCHHUA B PCIICHUU, IIPUHATOM B I[OXG, MOTYT SABUTBHCA B COOTBCTCTBHU C
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MaHJaToM Jlexmapanun MHHICTPOB OJHUMU U3 MIEPBBIX BOIPOCOB, MOICKAIUX 00CYKICHUIO
Ha Oynymmx neperoBopax mo CAJl. B ciaexyromem pasiene KaKIblil U3 dTHX
HEYpEeTryJIUPOBAHHBIX UMIUIEMEHTAIIMOHHBIX BOTIPOCOB Pa3bICHACTCS U aHATTU3UPYETCS B IEISIX
KPUTUYECKON OIIEHKH €T0 MPUOPUTETHOTO BKIIOUEHHUS B OYIYIIYIO TIOBECTKY JHS.

3.1 IIpaBuio "mMeHbuIeil MOULIMHBI"

- "B coomeemcmeuu co cmamveul 9.1 npasuno "menvueis nownunsl" 00aHCHO HOCUMD
obs3amenvhbill xapakmep".

CA]Jl npenycMaTpuBaeT TUCKPELMOHHOE MPAaBO MPUMEHSATh aHTHIEMITMHTOBbIE MOIITNHBI
HUKE IEMIIMHTOBOM Map:kKH, KOT/1a Takas MEHbIIIast MOILUIMHA 10CTaTOYHA JUIsi KOMITEHCAI[u!
HaHECeHHOro yuiepOa. XoTs Takas NpaKTHKa MOTEHIMAIbHO 0JI€3Ha B OTHOILIEHUH TeX CTpPaH,
KOTOPBIE B HACTOSLIEE BPEMS HE IPUMEHSIOT IPAaBUJIa "MEHBIIEHN MOLINHBL", TEM HE MEHEE
HEKOTOPBIE KOMMEHTATOPBI . OTMEUAIH, 4TO Ha PAKTHKE Oy/IeT TPYIHO MPOBEPHTH, HACKOIBKO
3TO MPABUIIO, €CIIM OHO OyJeT 00s3aTenbHbIM, 3P(HEKTUBHO MPUMEHSETCS, 0COOEHHO B TE€X
CTpaHax, Y KOTOPbIX HET CUCTEMBI pasriamieHusi KoHQUIeHINAaIbHOU nH(pOopMaluy,
NoJMaaoniel moja AeiicTBie aAMUHUCTPATUBHOTO MIOCTAHOBIIEHUS O ee 3amuTe. OnbIT
npuMeHeHus npaswia "MeHblei nouunHbl" B EC moka3bIBaeT, 4To B CBSA3H C OTCYTCTBHEM B
HaCTOsILee BpeMs IPaBUJI pacdyeTa Map>kKu ylepoa opraH, KOTOPbI IPOBOIUT pacciel0BaHuUE,
o0JasaeT MUPOKUMU TUCKPEIUOHHBIMH MPAaBaMU, UTO YCYryOisieTcst TeM (akToM, u4To
METOJIMKA pacyeTa CUUTAETCs] KOH(PUIECHINATbHON U B 3TOM CBSI3U HEMOJKOHTPOJIbHA.

[TpubnmxenHbIil MeTos pacuera B npaktuke EC mokaspiBaer, 4To Map:ka yiiepoa Huxe
JEMIIMHTOBOM Map:ku npuodau3utenbHo B 50% citydaeB; 0AHAKO OOJBIIMHCTBO 3THUX CIIy4aeB
OTHOCHUTCS K CTpaHaM C HEPhIHOYHOM 3KOHOMUKOM Uiu SlnoHuu, rie AeMIMHIoBasi MapKa
BEChMa BHICOKA B CHITy IIPHMEHEHHS HEOOBCKTHBHBIX METOIOB pacdera’’. B ciyuasx,
CBSI3aHHBIX C Pa3BUBAIOIMMUCS CTPAaHAMU, IEMIIMHIOBAs Map:ka 3a4acTyl0 HUKE MapKu
yiep0a, HOCKOJBKY B YCIOBHSIX CYLIECTBEHHOTO CHUKEHMSI LIEHbI HOPMaJlbHasi CTOUMOCTb

OTHOCHUTCIIBHO HU3KA.

TekcT mo aToMy BOonpocy ObLIT 0OCYKJIEH Ha OJHOM U3 3TAMOB MOJATOTOBKH K
KOH(EepeHIIMH MUHUCTPOB B JloXe, MpuyeM ujieHbl CUUTaIu HEOOXOAMMBIM UCTIOIB30BATh B TO
BpeMs U JI0 TOTO MOMEHTA, TIOKa He OYJIeT MPUHATO OKOHYATEIHHOE PEIICHUE Ha MIEPEroBOpax,
00 MTUCIIO3UTUBHOE MOJI0KEHUE O HAWTYUIINX HAMEPEHUSX, JIMOO pelIeHne pacCMOTPETh STOT

2 Edwin Vermulst and Paul Waer, The calculation of injury margins in EEC anti-dumping

proceeding, Journal of World Trade 25:6, 5-43 (1991).

21 Cwm. Vermulst and Waer, footnote 20, supra.
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BOIIPOC B XOJI€ MIEPETOBOPOB HAPSAY "'C MOJUTHUECKUM PEIICHUEM/YCTYIKOM",
MpeyCMaTPUBAIOIIECH UCIIOJIb30BaHUE MTpaBWIIa "MEHbIIEH TONUIUHBI'".

OTa NMHUS TOBEACHUS HE TIOJyYuiIia JOCTaTOUYHOM MOIEPKKH B XO/1€ IEPETOBOPOB B
Hoxe. C y4eToM Opyrux CpOYHBIX BOIPOCOB OBLIO ObI, BEPOATHO, IIEIECO00Pa3HO PACCMOTPETh
Bce "32" 1 "MpoTUB" MPOAOIKEHUS PAOOTHI IO MIPUHATHIO B IPUOPUTETHOM IMOPSAKE ITpaBuia

"MEHbIIEH MOUUIMHBI", 10 KpallHEel Mepe C TOYKHU 3PEHHS Pa3BUBAIOIIMXCS CTPAH.

3.2 Crarbsa 2.2 CA/l "lemnuHroBas map:xa'"

B pa3nnuHbIX TEKCTax M0 BOIPOCAaM OCYIIECTBIIEHHUSI, pACIPOCTPAHEHHBIX B X0
MOJIFOTOBUTENBHOTO Tpoliecca K KoH(epeHuu B Jloxe, BOMPOCHI, OTHOCSIINECS K CTaThe 2.2,

ObUIH HU3JI0KEHBI B CIIEAYIOLIEH KPaTKOW pelaKIiu:

- "Cmamyio 2.2 cnedyem ymoyHumo 8 yeisax obecnedenus CoOomeemcmaeyioue2o

conocmaenieHusd 6 mom, 4no KacaemcA 0eMNUH20801 maporcu "

- "lonoxcenus Coenawenusn ciedyem Yayuyuums 8 yeisiax npedomspawjeHus ciyiaes
88e0eHUsL NPOU3BOTILHBIX UL, NO CYMU, NPOMeKYuoHucmcekux mep. Ilonoscenus,
noozexcawue nepecmompy, 00IHCHbl BKII0UAMb, 8 YACMHOCMU, ) Kpumepuu,
MeMOoO002UI0 U NPOYeOYPbl paccmomperus, npedycmompenuvie ¢ Coenauienuu
(onepamusHoe paccmompeHue 8 ciyude HO8blX IKCNOPMEPOS, OKOHUAMENbHOe
paccmompetue, paccmompeHue no mpebosanuro), ii) onpeodeieHue mosapa,
ABNAIOUE20CS NPULUHOU PACCe008aHUS, 1ii) onpedeneHue 0eMNUHe080U MAPIHCU,
iv) 6sedeHue u cOOp NOUWLTUH, V) NONONHCEHUE O CYMMUPOBaHUU doell”.

O06a Tekcra, B KOTOPBIX, XOTS U TOBOPUTCS O CTaThe 2.2, CIUIIKOM PacIlIbIBYaThl U
JIUIIEHBI HEOOX0IMMOTI0 aKI[€HTa, KOTOPhIM MOXHO ObLIO Obl pyKOBOJICTBOBAThLCS MPHU
pa3paboTKe COOTBETCTBYIOIIMX apIyMEHTOB B IIPOIIECCE IEPErOBOPOB.

B xone o0cyxaeHust UMIJIEMEHTAIIMOHHBIX BOIPOCOB OBLIIO MPU3HAHO, YTO B OTHOILIEHUU
HEKOTOPBIX acleKTOB CTaThH 2.2 HEOOXOAUMO MPUHATH COOTBETCTBYIOLME Mephl. B 3ToM cBA3M
OBbLIO c/IeTIaHo MpenokeHue "mopydunts KoMuTeTy o aHTHAEMIIMHIOBON MTPAKTHKE
paccMoTpeTh MPoOJIEMBI, C KOTOPBIMH MOTYT CTOJIKHYTBCS SKCIIOPTEPHl Pa3BUBAIOLIUXCSI CTPaH
TIPU pacdeTe HOPMAIBHOI CTOMMOCTH", OJIHAKO JATBHEHIIEro PasBHTHS OHO HE HONYUHI0 .

B nro6oMm ciyuae cieayetr OTMETUTD, UTO CTaThs 2.2 SBISETCS OAHUM U3 KIIFOUEBBIX
nosiockeHuit CAJl 1 conepKUT peasibHble CUCTEMHBIE TpoOsieMbl. OHaKO Takue MpoOIeMbl

22 o
ITo KpanHen Mepe, HACKOJIbKO U3BCCTHO aBTOPY.
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HEOOXO0IUMO OMPEENUTh JOCTATOYHO SCHO M TOYHO B LIENISIX PACCMOTPEHHS B X0/1€
MEPEroBOPOB KOHKPETHBIX BOIIPOCOB, CBA3AHHBIX CO CTaThen 2.2.

OnuH n3 HanboJiee CIIOPHBIX AIEMEHTOB pacyeTa JIEMIIMHTOBON Map KM 3aKJIF0YaeTCs B
ONPEAEIEHNN COOTBETCTBYIOIIEH HOPMAIbHON CTOMMOCTH. B BBOJHOM yacTu cTathu 2.2 U €€
MOAMYHKTaX U3J1aratloTcsl CXema, MPUHIIUIIBI 1 METOI0JIOTHS, TIOIJIeKAIINE UCTIOIB30BaAHHUIO
OpFaHaMI/I, KOTOpBIe HpOBO}IS[T paCCJ'ICJIOBaHI/Ie, Ha paSJ'II/I'-IHI)IX npoue)lypHHx aTarrax. 9TI/I
9Tamnbl 0OBIYHO MPEIIOIAraloT ONPEACIICHHE CAEAYIOIINX TPEX MOMEHTOB:

a)  ABISAIOTCA JIM MPOJIaXKU Ha BHYTPEHHEM PbIHKE PETIPE3eHTaTUBHBIMU? ITOT MOMEHT
0OBIYHO OIpeessieTcsl MyTeM MPOBEAECHUS S-TIPOLIEHTHOM MPOBEPKH, YKa3aHHOM B CHOCKE 2 K
ctaTthbe 2.2. B 3T0l CHOCKE TOBOPUTCS, YTO JOCTATOYHOE KOJIMYECTBO MPOJAX ISl TOTPEOIeHUS
Ha BHYTPEHHEM pBIHKE cocTaBisieT 5% uiu 6osee oT 00beMa MpoJjaxk JaHHOTO TOBapa B
UMIIOPTUPYIOLIEH cTpaHe, eCiIH 3TU NPOAAKU HE MPOU3BOAATCSA B OOBIYHOM MOPSAKE, IPUHATOM
B TOPrOBOM MpakTUKe. B 3TOM CBSI3M MOXHO OTMETUTD, YTO 3Ta IPOBEPKA OOBIUYHO

MIPOM3BOUTCS HA OOIIEH M MOJIETTLHOM OCHOBE.

b)  Kakue BHyTpeHHHE NPOoIaKu HEOOXOAUMO IPUHUMATH BO BHUMAaHHE MTPU
ornpezelieHny HopManbHOl ctoumoctu? B cratbe 2.2.1 mpenycmarpuBaroTcs MpaBuia,
MO3BOJISIIOIINE UCKITI0YaTh HEKOTOPbIE BHYTPEHHUE IPOAAK HA TOM OCHOBAHUU, UTO OHU
IIPOU3BOJIATCS BHE paMOK OOBIUHOM TOProBoi MpakTHUKU. B cooTBeTCTBUU CO CHOCKOM 5 K
cTaThe 2.2 MpoJaku HUkKe ce0ECTOMMOCTH HE COOTBETCTBYIOT OOBIYHON TOPIOBOI MPAKTUKE,
eciii 00bEM TaKUX MpoJax cocTasisieT He MeHee 20% oObeMa Mpoaak Ha BHYTPEHHEM PBIHKE.
Ecnu 3T0 Tak, TO Takue Npoaaku HIKe ce0eCTOMMOCTHU IIPU ONPEeNIEHUH HOPMaJIbHOMN
CTOMMOCTH MOT'YT UCKJIFOUaThCsl, U TOTJa B OCHOBY pacdeTa KiIaJeTcs OCTaIbHON 00beM NMpoJax

BBILIE CE6ECTOUMOCTH .

c¢)  Kaxum oOpa3om paccuuThIBatOTCs IPOU3BOACTBEHHBIE U3/IEPKKHU KaK JUIsI
OTpezieNIeHUs] HAIMYUS PO/IaXK HIKE ce0eCTOMMOCTH, TaK U JUJIsl pacyeTa HopMaibHOU
CTOMMOCTH B COOTBETCTBYIOLIMX ciydasix? [loMuMo mpon3BoibHOIO Xapakrepa JIByX
YKa3aHHBIX BBIIIE ITPOBEPOK, T.€. HA HAJTMUKE S-IIPOLUEHTHOTO U 20-IPOIEHTHOTO IPEBBIIICHHUS,
KOTOpBIE U B TOM U B APYTOM CiIy4yae MPEeCTABIAIOT COOON OTJENIbHbIE BOIIPOCHI JIJIs
NIEPETOBOPOB, €CTh U IPYrie HEPEIICHHbIE BOIIPOCHI, CBA3aHHBIE CO CTaThel 2.2, KOTOpbIe

MO3KHO ObLIO ObI YTOUHUT.

Yro kacaetcs ctaThy 2.2, TO MOCIEIHUE AOKIAAbl TPYIIIbI 3KcepToB U AO
CBUJIETENILCTBYIOT O TPYAHOCTH OCIIOPUTH MPUOBLIL, KOTOPAs, 10 MHEHUIO OPraHoB,

23 o . .
[Tpou3BonbHBI Xapakrep 20-IpOLEHTHONH OPOrOBOM BETMUYUHBI OyJIeT pacCMaTpUBAThCS

OT/ENbHO B pazzaene 3.4.
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MIPOBOJIAIIMX paccienoBanue, seisercs "pasymaoit". B gene "EC-Bed-Linen" ("EC-noctensHoe
oenpe") ( mpubbLIb, ycTaHOBICHHAs HAa ypoBHE 18,6%) u nene "Thailand-Anti-dumping duties
on angles, shapes and sections of iron or non-alloy steel and H-Beams from Poland"**

("Tamnanyg - aHTUIEMITMHTOBBIC TIONUTMHBI HA YTOJIKU, TPOPMIbHBINA U (HaCOHHBIN MPOKAT U3
YTJIEPOJIUCTON U HEYTJICPOJUCTON CTAIM U ABYTaBPOBBIX Oasiok u3 [lombmmm")
(Thailand-H-Beams) ("Taunany - nsytaBpoBbie 0anku') (MpruObLIb, YCTAHOBJICHHAS HA YPOBHE
36,3%) rpymnmbl 5KCIepTOB NOATBEPANIH, YTO €CJIM Pa3yMHYIO PUObUIb PACCUYUTHIBATH 110
OJIHOMY M3 METOJIOB, U3JI0’KEHHBIX B CTaThe 2.2.2, TO TOT/Ia 3TH METO/IbI "'0053aTeIbHO JaayT
pPa3yMHYIO CYMMY IPHOBUIHA U YTO B OTHOIICHUH TAKHX CYMM OTJCIBHYIO POBEPKY

000CHOBAaHHOCTH TIPOBOJIUTH HE Tpe6yeTc;1"25.

B 00oux noxmnanax ykasblBaeTCsl, UTO IPYIIIbI SKCIIEPTOB TOJBKO MTPOBEPHIIN
IIPaBUIILHOCTh IPUMEHEHUS METOA0JIOT UM, YKAa3aHHBIX B cTaThe 2.2. Eciun, Hanpumep, OAUH U3
METOJIOB J1aeT 99-NpoLeHTHYIO TPUOBLIb, TO TOTAA CYUTAETCS, YTO OH COOTBETCTBYET
TpeboBanuto CAJl, HE3aBUCUMO OT TOT0, HACKOJIbKO 3Ta BEJIMYNHA HE COOTBETCTBYET
peaIbHOMY MOJIOKEHHIO JIE]1 C KOMMEpPYECKON TOUKH 3peHusi. Takum oOpa3oM, pa3BHUBarOLIMECs
CTpaHbl, BO3MOXHO, TIOKEJIAI0T HACTOSITh Ha TOM, 4TO B CA /] noyKHO coepkaTbes TpeOoBaHUE
0 MPOBEJIEHNH OTJEIbHON MPOBEPKU HA 0OOCHOBAHHOCTD.

3.3 VYBeaunuenue "mpeHedperaeMo MaJi0ii JeMIUHTOBOM Mapxku'" 1 ""He3HAYUTEIHLHOTO
o0bema ummnopra' B crathbe 5.8

- "IIpenebpezaemo manyo 0eMnuH208y10 Mapicy Ha ypoene 2% IKCHOPMHOU YeHbl,
HUJICEe KOMOPOU AHMUOEMNUHE08AsL NOULTUHA He MOdicen Dblmb 86e0eHa
(cmamvs 5.8), cnedyem nosvicums 6 unmepecax pazeuearouguxcsi cmpam 00 5%";

- "nopoeosulil 06vem 0eMnuHe08020 UMNOPMA, KOMOPLIU CHUMAEmCs
He3HauumenbHulM (cmamvs 5.8), cnedyem yeenuuums ¢ noineuwtnux 3% oo [5%] [7%]
8 CIyuae UMNOpmMa u3 pazeuearoyuxcs cmpan';

- "npeonazaemas npenebpezaemo manas mapasca 8 pazmepe 5% npumeHnsemcs ne
MONILKO K HOBbIM CILYUAAM, HO U K CIYYAAM 803Meujenus u nepecmompa”.

2 WTO, Thailand - Anti-dumping Duties on Angles, Shapes and Sections of Iron or Non-

alloy Steel and H-Beams from Poland, Report of the Panel, WT/DS/122/R (28 September 2000).
WTO, Report of the Appellate Body, WT/DS/184/AB/R (12 March 2001).

25 Thailand-H-Beams, Panel, 7.128.
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Kpowme Toro, Ob110 NpeAnoKeHO MOAHATh U UCKITIOUUTh KPUTEPUNA CYMMUPOBAHUS
JI0J1e¥ TOCTaBUIMKOB, KOTOPbIE B MHIMBUYyaJIbHOM MOPSJIKE YIOBIETBOPSIOT KPUTEPHUIO
HE3HAYUTEJIbHOCTH, ONIPEAEIISIEMOMY € UCIIOJIB30BaHUEM ITpaBuia 7%. OTO MpeuiokKeHne
MOJIYYMJIO HIMPOKYIO MOJAEPKKY Kak camo co0oil pazymerouieecs. [IpoBepka Ha Hanmudue
npeHedperaeMo Majaol Map:ku ObLJIO B IEPBYIO OUEpeb HAMIPABJICHO Ha YCTpPaHEHUE B KAKOU-TO
Mepe clydaeB Hey1o0cTBa. BMecte ¢ TeM HeKoTopbie TpeOOBaHMS 00OCHOBAHBI, TOCKOJIBKY 3TO
MIOJIOKCHUE IPUMEHSIETCS KaK K Pa3BUTHIM, TaK M K PA3BHBAIOIIMMCS CTPaHAM, U KaK TaKOBOE
€ro HeJb3s CTPOTO OIMPEIEIISATh B KAUECTBE MOJIOKEHHSI, TPEIYCMATPHUBAIOIIETO OCOOBINA 1
nudGepeHITMPOBAHHBINA PEXKHIM.

OaHUM U3 MOTEHIHAIBHBIX CIa0bIX MECT 3TOTO MPEAJIOKEHUS SABISETCS TO, UTO JI0 TEX
0P, ITOKA MpeieNbHas BeJINYMHA Ha ypoBHE 2% OyJIeT CUMTAThCs IPOU3BOJIBHOM, TOT K€ JOBOJ
MOJKET OBITh BBIIBUHYT U B OTHOUIEHUH MPEAJIOKEHUS 00 YBETUUEHUH STOW BETUUUHBI 10 5%,
€CJIM TOJIbKO aHAJIMTUYECKHE BHIBOBI HE NMO3BOJISAT 0OOCHOBATH €0 C HAYYHOM TOUKH 3PEHUS.
Ha 3aK/Ti0unTeIHOM dTarne coernanns skcriepros FOHKTAI 10 aHTHIEMITMHIOBBIM Mepam’®
OBbUIO MPAaBUIILHO PEKOMEHI0BAHO MMPOBECTU AYMIUPUUYECKUE U AHATTUTHUECKHUE UCCIIEIOBAHMUS C
LeNbl0 YOeIUThCS, UTO TAKOE MOJIOKEHNUE TPUBEIET K BO3ZMOXKHBIM MOJIOKUTEIbHBIM
pe3yabTaram.

Pe3ynbTaThl aHanm3a, conepamumecs B OJHOM U3 )IOKyMeHTOB27, B KOTOPOM TOBOPHUTCS O
IIPUMEHEHNH 2-IIPOLEHTHOM MOPOTrOBOM BEJIUYMHBI B IIPOLIECCE PACCIEAOBAHUS 110
AHTHIEMITMHTOBBIM JI€JIaM, CBSI3aHHBIM C TEKCTUIIbHBIMU U3JIENUSIMU, B iepuo ¢ 1995 no
2000 rox, moka3zaiau, 4TO OKOJIO 25 mpou3BoanuTesnel u3 6 cTpad ObUTH UCKIIOYEHBI. TOT ke
caMbIil aHaM3 0OHAPYKHII, YTO B CITydae MOBBIMICHUS 3TOW BEIMYUHBI 10 5% OBLIO OBI
HCKITFOYEHO eIle 9 mpou3BOAUTEIICH.

Ha ocHoBe 3T0# mIepBOil MOMBITKH CIEAYET MPOBECTH OoJiee 00CTOATEIBHBIN aHAIIN3 B
LEJAX TATbHEUINEro YKPEIIeHUsI TOT0 apryMEeHTa B HHTEPECax MOBBIIICHHS TTIOPOTOBBIX
YPOBHEH C Y4ETOM TOI'0, 4YTO BO3MOYKHOCTb YCTaHOBJIEHMSI (paKTa MpeBbIILIEHUs IpeHeOperaeMo
Majoro ypoBH:A I[CMHI/IHFOBOfI MapiXXu MOXET OBLIThH OCTaBJIEHA Ha YCMOTPCHHUEC OPraHOB, KOTOPBLIC
IIPOBOJST pacciieZIOBaHHUE.

Kpome Toro, MoxHO ObLI0 ObI IPEUIOKUTH IPUMEHSTH IPEHEOPEraeMo Malyro
JEMIIMHTOBYIO MapXky Ha ypoBHE 5% HE TOJIBKO K HOBBIM CIIydasiM, HO U K CIIy4asiM BO3MEILEHUs
u nepecMoTpa. OgHAKO 1715 TOATBEPKAEHUS 3TOT0 apryMeHTa TpedyeTcss HayuyHoe

000CHOBaHHE, TIOCKOJIBKY aJMHHHUCTPATUBHBIC OPTaHbl MOTYT YTBEPKIATh, YTO PUIHHEI

26 Cwm. FOHKTA/L, cHocka 3 BhIme.

7 Cwm. Vermulst and Mihaylova, footnote 11, supra.
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CHWDKCHHSI IEMITUHTOBOM Map>KH 3aKJTFOYAIOTCS B TOM, YTO BBEJICHHAS aHTHICMITHHTOBAast Mepa
paboTaeT Tak, Kak HaJo.

[pyroe npeioxxeHne 3aKI04anoch B MOBBIIIEHUH IOPOTOBOM BETUYUHBI
HE3HAYUTENbHOCTH 00beMa IEMIIMHIOBOI'0 UMIIOPTA ¢ HbIHEIHUX 3% 10 5% B ciyyae uMnopTa
13 Pa3BUBAIOIIMXCS CTPaH. HeKoTopble KOMMEHTATOPBI " yTBEP)KAAIOT, UTO IPOBEPKY 00BEMa
HE00XO0IMMO 3aMEHUTD MTPOBEPKOI PHIHOYHOMN JOJIH, TOCKOJIbKY B HEKOTOPBIX CIIydasiXx UMEHHO
PBIHOYHAS JI0JI1 HOCUT OoJjiee TnOepanbHbIA XapakTep, Hexkenu npoepka BTO, koTopas
OCHOBaHa Ha pacuere oObema. DakTUyecku MpakTHka, npuHaTas B EC, 3akitovaercs B
IIPUMEHEHNH MTPOBEPKU PBIHOYHOW 0y niaK nipoBepku BTO B Tex ciydasx, koraa npoBepka
BTO nocut 6onee nmubepanbHbIi XapakTtep. B 3Toi ¢Bsi3u MOXHO OBLTO OBI TIPEIIOKUTH
AQHAJIOTMYHOE TMOJIOKEHHE, KOAUPHUIHMPYIOIIee 3Ty IPAKTUKY U 3aKpeIIsSIolee MPoBepKy o0bema
U B TO K€ BpeMs IpeyCMaTPHUBAIOIIEE NCIIO0JIB30BAHNE IPOBEPKU PHIHOYHOM JOJIN B TEX
CiIy4asiX, KOTJla OJJHa U3 3THUX JIBYX IPOBEPOK HOCUT OoJjiee MubepanbHbIi XapakTep.

2 Cwm. Vermulst and Mihaylova, footnote 11, pages 533-534, supra: "B npomusosec npaguny

CA/l, cmamws 5 (7) anmudemnuneosvix npasunr EC Ne 384/96 npedycmampueaem nposedenue
npoeepKU PIHOUHOU 00U NO 0OHO- U mpexnpoyenmuomy kpumepuio. Xomsa mexcm EC moorcem
Kasamucs 6ojiee 0epanuiumenbHbiM, AHAIU3 NOKA3bIBAEN, YMOo MO He 005A3ameNbHO MAaK.
IIpeononoxcum, umo peinounblli 00vem uiu nompedieHue KaKko2o-1ubo KOHKpPemHo20 moeapa 6
EC cocmaensem 1 000. B mabauye 6 conocmasnsiromcs pe3yiomamul 08YX NpOGEPOK C
UCNONb308AHUEM Yemblpex npumepos. B ciyuae gvicokoti puinounoti 0oau npogepka EC 6yoem
Hocums Oonee 1ubepanvhvlil xapakmep, yem nposepka BTO. Oouaxo 6 mex ciyuasx, ko2oa
00beM UMNOpmMa CpasHUMENbHO 8eNUK, m.e. Koeoa Ha oanHyto ompaciv EC npuxooumcs
HebOoNbUAs PLIHOUHAA 005, boee ubepanbhblil xapakmep 0yoem Hocums nposepka BTO.

Tabnuya 6. Ilposepka umnopma no kpumepuio 3% u puiHouHou 0oau no kpumepuio 1%

Obwuii 06vem Hunopm e | Ilposepxa umnopma no Ilposepka peinounoii donu no
umnopma cmpany X MPEXnPOYEHMHOMY KpUmepuio | 0OHONPOYESHMHOMY KPUMEPUIO
100 9 3nauumenvuoiii (9%) Hesnauumenvnoil (0.9%)

290 9 3nauumenvuwiii (3,1%) Hesnauumenvnwil (0,9%)

340 10 Hesnauumenvnoiii (2,94%) 3nauumenvuoiii (1%)

700 20 Hesnauumenvnwiii (2,85%) 3nayumenvuoiii (2%)

Takum obpazom, onpedenenue moeo, KaKas npoeepKa Hocum boee MUOEPaIbHbIIL Xapakmep:
npogepka BTO unu nposepka EC, 3a6ucum om cneyuguxu xasxcooeo ciyuas. Qouaxo 6 mex
cayuasx, koeoa nposepka BTO 6yoem nocum 6onee nubepanviwiii xapaxmep, yem nposepra EC,
Esponeiickas komuccus 6yoem ucnonvzosams nposepky BTO, ¢ mem umobwsl He Hapyuiams ceou
obsazamenvcmea neped BTO. Yemxoco HopmamueHozo nonoxcenus, npeodycmampusaoue2o
UCNONIL30BAHUE 2020 N00X00a, Hem, 0OHAKO OH npumeHsemcs Eeponetickotl komuccuetl 6
nopsoke ooviuHoU npakmuky. [losmomy sxcnopmepsl NOAL3YIOMC NPEUMYUECMBAMU U 8 MOM,
u 6 opyeom cnyuae”.
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3.4 Ilpona:xku HUKe ce0ECTOMMOCTH

"[IpedycmompenHtble nposepKoli CyuecmeenHvle KOIU4ecmsa ciedyem Y8eaiuuunms ¢ HolHeuHetl
nopoeosoii geaudunvl 20% 0o munumym 40%".

Kak onuceiBanock paHee, 0IHUM U3 OCHOBHBIX 3TalloOB pacyeTa HOpMaibHON CTOMMOCTH
ABJISIETCS] IPOBEPKa Ha HaJIM4Me Mpojax Huxe cedbectoumoct. Ecnu 6omee 20% npogax
IIPOU3BOJUTCS HUXKE ce0ECTOMMOCTH, TO TaKUE MPOJIaXKH MPU pacyeTe HOPMajIbHOW CTOUMOCTH
MOT'YT HEC YYUTBIBATHCS, UTO IPHUBOAUT K 3aBBIIIICHUIO Cp@}IHeﬁ HOpM&J’IBHOﬁ CTOUMOCTH U, B

KOHC€YHOM HTOTIC, K 00J1e€ BLICOKUM JACMIIMHI'OBBIM Map>KaM.

OT0 NMpeUI0KEHNE KacaeTcsl OTHOTO U3 LIEHTPAJIbHBIX BOIIPOCOB pacyeTa
AHTHUIEMIIMHT OBbBIX nokKazarTejiel U B CJIydac €ro npuHATUA OKAXXET BO MHOTHX ClIydasaX
ONpPEIETIEHHOE BO3CICTBUE.

[Ipennaraemoe yBenuueHue moporoBout Benmmuunbl 10 40%, cyzas o BcemMy, HE CMOXKET
MOJIHOCTBIO Pa3pelInTh MPOOJIEMBI, 3aTparuBaroIIie TOBaphl, IPOU3BOAUMBIE B OTPACIAX C
LIUKIMYECKUM MPOU3BOACTBOM. Hampumep, mpon3BoaUTeNy U3AeIUN YEpHOW METAILITYpIUH WU
MOJIYTIPOBOJTHUKOB MOTYT MPOJIaBaTh CBOIO MPOAYKIIHIO B YOBITOK B CHITy KOJIE€OAHUSI HEKOTOPBIX
HKOHOMUYECKUX OCHOBHBIX IOKa3aTesell Ha r100aabHOM ypoBHE. B Takux ciydasx gaxe
40-pOLEHTHOIO yBeJIMYeHUs Oy/IeT HeA0CTATOYHO, TOCKOJIBKY (PaKTUUYECKH BCSI MPOAYKLIUS
npojaercs B yobITok. Ha 3THX TOBapax cka3pIBaroTCs KoJeOaHHsI OCHOBHBIX SKOHOMHUYECKUX
MO0Ka3aTresel, BbIHYk/1asi KaKk BHYTPEHHUE OTPACIIH, TaK U UX KOHKYPEHTOB B JIMIIE SKCIIOPTEPOB
npojaBaTh B YObITOK. K coxanieHuto, B MOMEHT paccieloBaHus U pacyeTa JEMIIMHIOBOM Mapku
TOT (PaKT, YTO HAIIMOHAJIbHAS OTpAcib IPOAAET CBOM TOBAPHI B YOBITOK, OpraHaMu, KOTOphIE

IMPOBOJAT pacCiIi€A0BaHNEC, BO BHUMAaHUEC HC IPUHHUMACTCA.

C nmpyroi CTOPOHBI, 3TO MPEAJIOKEHUE MOKET UMETh MOJIOKUTETBHBIE TOCTEACTBUS B TEX
CUTYalUsIX, KOT/Ia CPOK XPAHEHUS TOrO WJIM HHOTO TOBapa Ype3BbIYAHO KPATOK, TOCKOJIbKY
MOJIETY MTOCTOSIHHO MEHSIFOTCSL B YTO1Yy PHIHOYHBIM TE€HACHUIMSIM MM TEXHOJIOTUYECKUM
HOBILIECTBaM. B Takux ciiy4asix mpOU3BOJICTBEHHbBIN IUKJ JAHHOTO TOBapa MOKET
MpeArnoaraTh, 4YTO 4acTh MPOU3BEACHHBIX MPEKHUX MOJIENIEH MTPOIaeTCs B YOBITOK, B TO BpeMsi
KaK camble MOCJIETHUE MOJEIH POJIAIOTCS MO OYEHb BBICOKMM LIEHAM U, B KOHEYHOM UTOTE,

MO3BOJISIOT CyOCUAMPOBATh APYrue 0a30Bble WK MPEXKHUE MOJCIIH.

Hckmrouenne npojiax HUKe ce0€CTOMMOCTH MPUBEJET K YBETUUEHUIO HOPMAJIbHOM
CTOMMOCTH U TEM CaMbIM K TIOBBIIICHHIO BEPOSATHOCTH OOHAPYKEHUS IEMITUHTA, KaK 3TO
SBCTBYET M3 HUKETPUBEICHHOIO ITpuMepa. B 3ToMm npumepe Mbl rosaraem, 4yTo MoJiHas
cebecronmMocTs cocTasiseT 50:
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Hara KomuuectBo | HopmanbHasg cTOMUMOCTh | DKCHOpTHAas LIeHA
1/8 10 40 50
10/8 10 100 100
15/8 10 150 150
20/8 10 200 200

B aTom npumepe, BKIIIOUAIOLIEM YETBIPE CIENIKH T10 IPOJaKe B KaKIAOM ciaydae 10 equHuiy
JJAHHOTO TOBapa, BHYTPEHHUE CIIEJIKH 110 IIPOJake, COBEPIIECHHBIE | aBrycra 1o 1neHe

40 eguHML, HUXKE YCTAHOBIEHHOW CTOMMOCTH, paBHOM 50 equnun. Ilockoabky 3T0 cocTaBisieT
25% obbema BHYTpeHHUX npojax (>20%), 3Ty clienKy MOXHO UCKIIIOUUTh. B pesynbrare

100+150+200
CpeHsisl HopMalibHasi CTOUMOCTh COCTaBUT 3 =150. Cpennsisi 5KCOpTHas 1IeHa
+100+150+2
COCTaBIISIET 50+100 2 50+200 =125. Iloatomy oObeMm nemmnunra cocrasisier 100, a

JneMnuHrosas Mapxa - 20%. Eciu, ¢ 1pyroi CTOpOHBI, CF0/1a BKIOYUTh BHYTPEHHIOK MPOAAXY
40 eguHMII, TO TOTJA CPEAHSS HOPMAlIbHAs CTOMMOCTH COCTaBUT 122,5 u (hakT nemMnuHra B

TaKOM CJIy4yac 6y;[eT OTCYTCTBOBaszg.

B Takux CJIy4dasX HbIHCHIHAA [TOPOroBas BEJINYNHA B 20% moxer HCIIPAaBOMCPHO
MMOCTAaBUTBh B HEBBIT'OAHOC IMOJIOKCHUEC TAKHUEC OTPACIIU, YIOMAHYTBIC BbIIIC, U C TOYKHU 3PCHUA
KOMMCPYCCKUX peaJmﬁ SABIIACTCA HpOI/ISBOJIBHOﬁ Y CIHUIIKOM HH3KOM.

3.5 KoJue0anust 00MeHHBIX BAJTIOTHBIX KypPCOB

- "Cmambs 2.4.1 0ondicna exknouams noopobHule OanHble, Kacarowuecs yiema Koieoanutl

0OMEHHbBIX 8ANIOMHBIX KYPCO8 8 npoyecce oemnunea”.

DTOT BOIIPOC B JOKYMEHTaX, PACIPOCTPAHEHHBIX B MPOLIECCE MOATOTOBKU K KOH(MEPEHIIUN
B Jloxe, He yTOUHSJICS, OJJTHAKO OH ObUT MOAHAT Ha coBenanuu skcriepToB FOHKTA/L.
B yacTHOCTH, HEKOTOpBIE JIeJIeralii OTMETUIIN, YTO ONpeieleHue "yCTOMYNBOE U3MeHEeHue" B
cratbe 2.4.1% snsercs MpeIMETOM 03a00YE€HHOCTH HEKOTOPBIX CTPAH C IJIaBAIOLIIIMHU
0OMEHHBIMH KypcaMmH. 371eCh CJIeIyeT YETKO pa3inyaTh KPaTKOCPOYHbIE KOJIEOaHUs U
JOJITOCPOYHBIE TEH/ICHIIMU, 1 UMEHHO JIOJITOCPOYHBIC TEH/ICHIIUHU CIIEyeT ONPEAesiTh B

»  Cwm. UNCTAD Module on Anti-Dumping (Beiiizer u3 nedarn 8 mapre 2002 rosa).

¥ 3ror Bompoc 611 mogHsT Ha Coserannn sxcrepros FOHKTAJT o Bompocy o
MOCJEICTBHUAX aHTUIEMIIMHTOBBIX U KOMIIEHCAI[HOHHBIX MEp, COCTOSIBLIEMCS B
Kenese 4-6 nexadbps 2001 rona. Cm. FOHKTA/I, cHocka 24 BblLeE.
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KadecTBe "yCTOWYMBOTO U3MEHEHHUs ", 9TO OOBIYHO MpeAToiaraeT nepuoy cuime 60 qHew,
HEOOXOIUMBIN /Ui KOPPEKTUPOBKU IKCIIOPTHBIX LIEH.

3.6 CymecTrBeHHas 3a/JepKKa

- "Cmamus 3 0ondicna codepacams 0emanbHoe NoN0dHCeHUe, npedycMampusarouiee
onpeoeneHue cyuecmeeHHol 3a0epiHCKU 6 CO30AHUU HAYUOHATbHOU OMPAciu, KaK
ykasvigaemcs 6 cnocke 9".

Crnyuau yniep6a Ha OCHOBE CYILIECTBEHHOM 3a/1epKKU Ha MPAKTUKE BCTPEUAIOTCS PEIKO.
B 1ensx KOHKpEeTHOTO OMpe/IeTICHUS MOJIOKUTETBHBIX TTOCIICICTBUMA, K KOTOPBIM MOYET
MIPUBECTU B PEATHHBIX CIIydasx 3TO MPEIOKEHHUE, B CIIydae €ro MPUHSITHS, HEO0X0IMMO
MIPOBECTH COOTBETCTBYIOIIHNE AHAJIU3HI.

3.7 OcoOblii 1 11 PepeHIIUPOBAHHBIN PEKUM

- "B Coenawienue ciedyem GKIOUUMb NOLOACEHUE, KOMOPOe NPedycMampusaio ovl
npe3yMIYUuro 0eMIUH208020 UMNOPMA U3 PA3BUMDBIX 8 PA3GUBAIOWUEC CMPAHbL NPU
VCA08UU COON0OEHUL HeKOMOPbIX mpebosanuil”.

JInGepanu3anus TOProBIN B Pa3BUBAIOLIMXCS CTPAHAX 03HAYAET OKAa3aHUE HAKUMA Ha
BHYTPEHHHUE OTPACIM B PE3YyJIbTATE MOBBINICHU nMnopTa. HekoTopsle pasBuBarommecs
CTpaHbl, 0COOEHHO a)pHUKaHCKHUE, HAUWHAIOT BbIpaXkaTh HEOBOJIBCTBO 110 MOBOAY AEMITMHTa
TOBapOB U3 Pa3BUTHIX CTPAH U TPYAHOCTEN B IPUMEHEHUN UMU aHTUJEMIINHTOBOTO

3aKOHOAATCJIbCTBA HA HAIMOHAJIBHOM YPOBHCE.

[Tpennoxenue, NpuBEACHHOE BBIIIE, 00YCIOBIEHO, CY/Is IO BCEMY, JKETaHUEM B KaKOHU-TO
Mepe 00JIerYuTh 3TU TPYAHOCTH IIOCPEICTBOM BBEACHUSI B IEHCTBUE COKPAIIEHHON WK
YIPOIIEHHOHN MPOLEyphl B3UMAHUs aHTHUIEMITMHTOBBIX TIOIIJIMH HA UMITOPT TOBAPOB M3
Pa3BUTHIX CTPaH Ha PHIHKU Pa3BUBAIOLIUXCS cTpaH. Takoil GoJiee MUPOKUIA TOAX01 MOKHO, KaK
IpeJICTaBiIsieTcs, B 00JbIIeH cTereHn 000CHOBATh C HAYYHOM TOUKH 3pEHMSI, HEXKeNU POCTON
BapHaHT MPE3yMILMH JEMIINHTA B CIIy4ae Pa3BUTHIX CTPaH.

OpnnHako Ha MpakTHKE orpeeneHue "nBoHHON" mpoueaypsl U BBISIBIEHUE ITUX IPOOIEM B
LEJAX UX PEIICHHUS MOKET OKa3aThCsl TPYJAHBIM, B CBSI3H C UeM ObLIO OBI 1eJ1eco00pa3Hee

HN3YUUTH KaKOHW-I1n00 MHOH aHLTepHaTHBHBIﬁ MCXaHU3M BMCCTO aHTUACMIIMHI'OBLIX MCP.

B HeKOTOpBIX Cilydasx BHYTPEHHHE OTPACITH MOJABEPratoTCsi KOHKYPEHTHOMY JABJIEHUIO CO
CTOPOHBI UMIIOPTa B pe3yJIbTaTe COYETaHUs psina (PakTOpOB, TAKUX, KaK CHIDKEHHE Tapu(OB,
00yCIIOBIIEHHOE OJJHOCTOPOHHEH JInOepanu3anueil, 1 TpPyAHOCTH C OCYLIECTBICHUEM
COTJIAIICHUS O TAMOXKEHHOM OIIeHKe. B Takux ciydasx u eciu cucreMa o0s3aTebHbIX Tapu(oB
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3TO JOIYCKAaEeT, BPEMEHHOE MOBBILIEHNE TapU(POB U OKa3aHUE HAITMOHATIBHBIM TaAMO>KEHHBIM
OpraHaM TeXHHYECKOHN MOMOIIY B IPUMEHEHUHU COTJIAIIEHUS O TAMOKEHHOM OI[EHKE MOTYT
BIIOJIHE YIYYIIUTh HA HEKOTOPOE BPEMS CUTYAIIUIO B 3aTPOHYTHIX HALIMOHAJIBHBIX OTPACIIfX.

Yro kacaetcst KaapoBOro U GPUHAHCOBOTO MOTEHIIMAJIA AMUHUCTPAIUH, TO B LIETISAX
pemicHuA MMOCTOSTHHOM HpO6J’IeMBI HEXBATKU MHCTUTYHHWOHAJIBHOI'O IMMOTCHIIMAIA UM CIICAYCT
OKa3bIBaTh O0Jiee CYIIECTBEHHYIO U 3HAUMMYIO TEXHUYECKYI0 rnomols. Crenyer npu3HaTh, 4To
naHHas npobiema, ¢ KoTopoil crankuBatorcs aamuauctpanuu HPC u pazBuBaromumxcs cTpas,

HOCHUT CUCTEMHBIN XapakTep.
3.8 VYposens nepecmorpa

— "Cmamvto 17 cnedyem 001#CHbI 00PA30M USMEHUMD, C MeM YmoObl 0OWULL YPOBEHD
nepecmompa, 3a104CeHHbIl 8 002080peHHOCmU 00 ypeeyauposanuu cnopos BTO,
NPUMEHSICS HA PABHOIL U 6CECMOPOHHEN OCHO8e K Cnopam 6 obnacmu anmudemnunea”.

B cBeTe BBIBOJIOB, COEpKAIMXCS B HEKOTOPBIX JoKiIaaax AO u rpynm 3KCIepToB,
PACCMOTPEHHBIX B HACTOSIIIEM JOKYMEHTE H HEKOTOPBIMH KOMMEHTATOPAMH" |, MOXKHO 3a1aTh
cebe BOIpocC O TOM, J0 KaKOW CTENEHN MOXET 0Ka3aThbCs BHITOAHBIM BHECEHUE U3MEHEHHI B
crateto 17. Tlocne YpyrBaiickoro payHaa BeICKa3bIBaJIOCh MHOTO HEOBOJILCTBA, B OCOOCHHOCTH
0 MOBOAY TOTO, uTo cTaThs 17.6 1) CAJl orpannunBaeT BO3MOKXHOCTH AO U rpyNIibl SKCIIEPTOB

06CY)K)IaTB BOIIPOCHKHI, CBA3AaHHBIC C YCTAHOBJICHUEM q)aKTOB KOMIICTCHTHBIMU Opl“.’:‘lHaMI/Ig’2

Jlo HacTosI1Iero BpeMEeH! TOJIBKO OJIMH Pa3 OJHOW U3 IPYII SKCIEPTOB ObLIO CAENAHO /1Ba
BO3MOYKHBIX TOJIKOBaHHUS, OJHAKO COOTBETCTBYIOIIHNE BBIBOJIBI 3TOM TPYIIBI ObUIH OTBEPTHYTHI B

nopsiake anewsiun . Hanporus, B nene "United States - Anti-dumping measures on certain

3 Cwum. Vermulst and Graafsma, footnote 18, supra.

3 E.G. Horlick and Clarke, Standards forPpanels Reviewing Anti-dumping Determinations
Under the GATT and WTO (eds.) in Petermann, International Trade Law and the GATT/WTO
Dispute Settlement System (1997).

¥ Cwm. noknan rpymisl skcneptoB 1o jgeny "EC-Bed Linen, myHKkThI 6-87: "... MbI monaraem,
YTO TOJIKOBaHUE CTaThu 2.2.2 11), B COOTBETCTBUU C KOTOPOH MpOJaxka, HE COOTBETCTBYIOLIAS
OOBIYHOM TOProBOM NMPaKTHKE, UCKIIOYAETCS U3 ONPENIeeHNs] CYMMBbI IPUOBUIH, MOAJIEXKAIeH
MCIIOJIb30BAaHUIO [P pacueTe HOPpMaJIbHON CTOMMOCTH, BIOJIHE AonycTUMO" U fokiaaa AO no
neny EC-Bed Linen, nyHKT 84: "... MBI OTMEHSIEM BBIBOJI I'PYIIIIBI SKCIEPTOB ... YTO MPH
pacdere CyMMbI TPUOBLIIN B COOTBETCTBUU CcO cTatbeit 2.2.2 i1) CAJ] rocyaapcTBO-1WIEH MOXKET
UCKJIFOUUTh NMPOJAKU APYTMM SKCIOPTEPAMU WIIM IPOU3BOIUTEISIMH, KOTOPbIE HEe
COOTBETCTBYIOT OOBIYHOW TOPrOBOM MpaKTHUKe".
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got-rolled steel products from Japan'™* ("Coedunennvie wimamol - anmudemnunzo6vie mepol no
HEKOMPbIM BUOAM 20PAUEKAMAHBIX CMAIbHbLX uzoenuti uz Anonuu”) (united States - Hotrolled
steel) (Coedunennvie [llmamul - copsauekamanvle cmanvrvle uzodenus) AO OTMEHUI BBIBOJ
TPYMIbI SKCIIEPTOB, YKa3aB, UTO UCIOJIb30BaHUe (pUiiManaMu OTIYCKHBIX II€H, TPAKTUKYEMBbIX Ha
MOCIEAYIOIUX dTanax Mporu3BOJCTBEHHO-COBITOBON LIEMOUYKHU MIPH MPOJIaXKe TOBAPOB HE
adGUITUPOBAHHBIM ITOTPEOUTEIISAM Ha BHYTPECHHEM PBIHKE, SIBJIICTCS JIONMYCTUMBIM TOJTKOBAaHHEM
crateu 2.1%.

HpIHemHssS MpaKTHKA MOKA3bIBAET, YTO 3TOT OCOOBIN YPOBEHb PACCMOTPEHHUS HE TIPUBOIUT
K CyOBEKTUBHBIM TOCJICICTBUSM, KOTOPBIC BBI3BIBAIIN ONPECIICHHBIC OITACCHUS: HAIPOTHB,
OOJIBIIMHCTBO CITy4aeB pa30MpaTebCTBa, MPOBEACHHOTO B MOCTEIHEE BPEMS, CBUICTEIbCTBYET,
Kak ObUTO OOHAPYKEHO, O TIOBBIIIICHHH TPAHCIIAPSHTHOCTH M YKPEIUICHUU HaIIeKAIIeH
MIPOIIEAYPHI.

B 37011 cBSI3M MOXKHO 3a/1aTh ceOe BOIPOC O TOM, BCE JIM €I1Ie HYKEH EPECMOTP
cratbu 17.4. YHOPCTBO B 3TOM BOIIPOCE MOXKET PACCMATPUBATHCS KAK HEYMECTHAsI KpUTHKA
HBIHEITHET0 MPUHLHUIIA IEHCTBUS JOTOBOPEHHOCTH 00 YperyJInpOBaHUU CIIOPOB.

¥ WTO, United States - Anti-dumping Measures on Certain Hot-Rolled Steel Products from

Japan, Report of the Panel, WTO/DS/484/R (28 February 2001), WTO, Report of the Appellate
Body, WT/DS/184/AB/R (24 July 2001).

3 Cwm. United States - Hot rolled steel, AB Report, paras. 172-173: "B dannom ciyuae, kax
Mol 2osopunu, Anonus u Coedunennvie [lImamul coenacHvl ¢ mem, 4mo npooadxicu mosapos
Quauanamu Ha nOCIEOYIOUWUX IMANAX NPOU3BOOCHEEHHO-COBIMOBOU YENOYKU NPOU3BOOUNUCD 8
coomeemcmaul ¢ 00bIYHOU MOP20BOU NPAKMUKOU. YUaCmMHUKU MaKdice CO2NACHbL, YMO MU
npooadicu nPeocmasisaiu cooou npooadxcu "ananocuuHulx moapos” u umo dsmu mosapwl OvlLIU
npeonazHavenvl i nompedieHus: 8 cmpane-sKcnopmepe. B amux o6cmosimenbcmeax mol
cuumaem, umo ucnonvzosarnue MTCLLIA omnyckubiX yeH, NPaKmuKyemvix Ha noC1e0youUx
IMAnax nPou3Bo0CmMeeHHO-CObIMOBOL YenouKu 0Jis pacyema HOPMAIbHOU CIOUMOCIU,
coomeemcmayem moaxoeanuro cmamou 2.1 CAJ[, umo 6 npunyune oonyckaemcs Ha 0CHO8AHUU
NPUMEHEHUsL NPABUTL MOJIKOBAHUSL 002080P08, NPedycMompennvlx Benckoil koneenyueti. B smoil
CB53U Mbl OMMEHSIEM peuleHue 2pYnnvl IKChepmos, cooepaicaweecs 6 nynkme 8.1 ¢) ee doxnaoa,
0 mom, ymo ucnonvzogarue MTCILIIA omnycKHbIX YeH, NPaKmMuKyembix Ha HOCAeOVIOUUX
IMANAax nPou3B00CmMeeHHO-CObIMOBOL YENOUKU MeHCOY CMOPOHAMU, CEAZAHHBIMU C
9KCHOPMEPOM, 8 OMHOULEHULU KOMOPO20 NPOBOOUMCSL PACCACO08AHUE, U HE3ABUCUMBLX 3AKYNOK
07151 pacuema HOPMANbHOU CIMOUMOCIU, Hecoemecmumo co cmamveti 2.1 CAJ].
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4. Bomnpocsl, KoTopble eme 0(pUIUAIBHO UM OTKPBITO He NOJHUMAJIUCH WIN KOTOpPbIe
ele He pacCMaTPUBAJIUCH B paMKax npasoBoii npaktuku AYC

4.1 Pemenuss AQ/rpynn 3KCHepToB M0 AHTUAEMIIMHTOBBIM BONIPOCAM

Kak yka3pIBaJIOCH BBIIIIE, B LIEJIOM PsiA€ MOCIEAHUX AOKIAA0B IpymIl s3kcnepToB u AO
paccMaTpuBalOTCs BOIPOCHI, KOTOPbIE OBUIH MPEAIOKEHbBI UM 00CYXACHbI Ha dTare
MOJrOTOBKU K KoH(pepeHusm muauctpos B Cuatie u [loxe. B cinenytomiem pasnene
U3JIaralTcst ocCHOBHbIE petieHust AO U IpyII SKCIEepTOB, MPEICTaBISAI0NINX co00i cBoero poaa
o100pKy Hay4YHO 0OOCHOBAHHOT'O aHAJIM3a HEKOTOPBIX BAXKHEHUILINX CHCTEMHBIX BOIPOCOB.
BrIBO1BI, clieaHHbIe B X0/1€ paccieIoBaHuUs 0 3TUM cllydasiM, HEOOXOAUMO OyaeT
COTIOCTaBUTh M cOATAHCUPOBATH C MPEIOKEHUSIMHI U BOIIPOCAMHU, MOJIEkKAILUMU
COIIACOBAHUIO Ha NIEPEroBOpax, KOTOPbIE CTPaHbl, BO3MOXKHO, MOXKENIAIOT €lIe pa3 pacCMOTPETh
B XO/I€ HBIHEIIHUX MeperoBopoB. HekoTopele cTpaHbl COOOIININ O TOM, YTO OHU XOTENN Obl
MPOJOJKUTD MPaKTUKY "Koaudukanuu" noknanoB AO U rpynn 3KCIEPTOB, COAEPIKALIUX

ITOJIOKUTEBHBIE 3aKIIFOUEHHUS.
4.1.1 JleMmnuHroBasi Mapa 1 HOpMaJjibHasi CTOMMOCTh

B nene "EC-Bed Linen"*® ("EC - mocrenbHoe Genbe") ObUIN IPEIBIBICHBI TPH OCHOBHbIE
MPETEH3HUH, Kacaolluecsl pacyeToB JeMIMHIoBoi Mapku EBponeiickum coobmiectBoM. D1H
MPETEH3UH KacallucCh ONpPEIEICHHs CIEAYIOUUX CIIOPHBIX BOIIPOCOB: OMNpEIEICHNE
JEMIIMHTOBBIX MapiKeH, cojieprKailiieecss BO BBOJIHOM 4acTu ctatbu 2.2 U cTtathe 2.2.2 1), u
00BEKTHBHOE COMOCTABIIEHUE B COOTBETCTBUHU CO cTaThel 2.4.2.

4.1.1.1 Cratbsa 2.2.2 ii) "OnpenesieHue pa3yMHoil NpuObLIN PU pacyeTe HOPMAJIbLHOM
croumoctu"

Cratbg 2.2.2 11) MOXET NPUMEHSATHCS B TEX CIIydasiX, KOTJla pacdeTHas HopMajbHas
CTOMMOCTb Ha BHYTPEHHEM pPbIHKE J0KHA PACCUUTHIBATHCS B COOTBETCTBUHU C BBOJHOM YacCThIO
ctatbu 2.2. CraThs 2.2.2 ycTaHaBIMBaeT oOlIee MPaBUIIO pacyeTa aIMUHUCTPATUBHBIX,
TOPIrOBBIX U OOIIMX M3JIEepKeK U MpuObuIel. B Tex ciyuasx, koraa odiee npaBuUiio pacuera
3TUX CYMM MIPUMEHUTDH HEIb35, MOKHO MPUMEHATh MOANYHKTHI 2.2.2 1), 2.2.2 11) nin 2.2.2 1i1).

B noxnazne rpynmsi sxcrieproB MAO no aeny "EC-Bed Linen" ("EC - moctenbHoe 6enbe')
MOJIHAT BaXKHBIA BONPOC, KacarOIUNCs MPOJaxK, KOTOPbIE HE COOTBETCTBYIOT OOBIYHOM TOPTOBOM

IIPaKTHKE.

36 Cwm. EC-Bed Linen, footnote 14, supra.
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WNunusa yreepknana, uro EC nelictByeT Bomnpeku ctathe 2.2.2 ii) B TOM, YTO OHA
MIPUMEHSIET 3TO MOJIOKEHHE MYyTEM UCIIOIb30BaHUs "yIIIIAYEHHBIX WU MOJTYYEHHBIX'" CyMM B
CBS3M C ITPOU3BOJCTBOM U IIPOJAXKEH IO CAENKaM, IPOU3BEACHHBIM B COOTBETCTBHH €
00BIYHOI TOProBOM NMPAKTUKOM BMECTO "YIJIAUCHHBIX WX MOJYYEHHBIX" CYMM B CBA3U C
IIPOU3BOJCTBOM M IIPOJAKEH 10 BCeM caesikaM. Ha mpakTuke nCKiItoYeHue MpoJax, KOTOphIe
HE COOTBETCTBYIOT OOBIYHOM TOProBOM MPaKTHUKE, 03HAYAET, YTO BCE MPOAAKU HUXKE
ce0ecTOMMOCTH U3 pacyeTa UCKIIIoYaloTesa. JTa MpakTukKa, npuHsras opranamu EQC, kotopbie
MIPOBOJST pacciieZIOBaHNe, IPUBOJUT K 3aBBIILICHUIO TPUObLUIN, YBETUUYEHUIO PACUETHOM
HOpPMAaJIbHOW CTOMMOCTH U, B KOHEUHOM MTOTI'€, K 3aBBIIICHUIO IEMIIMHIOBBIX Mapxkel. ['pymnmna
HKCIIEPTOB HE COIJIACKIIACh C ATOW MPAKTUKOM U MPUIILIA K BBIBOAY O TOM, YTO, XOTSI TOT WK
MHOMW 4JIEH U He 0053aH UCKII0YaTh MPOJIaXkKH, HE COOTBETCTBYIOLIUE OOBIYHOM TOProBOM
MIPAKTUKE B IEJIIX pacyeTa HOPMbI IPUOBLIN B COOTBETCTBUHU C TIOJIMYHKTaMH CTaThu 2.2.2, Bce
’Ke TaKoe MCKITIOUEHNE TEKCTOM dTOM CTaThbH HE 3anpe1uaeTcs[37. ITo anenmnsamuu Uaann
ANeUISIMOHHBIA OPraH OTMEHUJ 3TOT BbIBOA. (CHauanga OH MpOaHaIU3HUPOBAI TEKCT 3TOTO
TOTOKEHHS® 1 0c000 OTMETHI, UTO CTaThst 2.2.2 ii) KacaeTcs CpeHeB3BEUICHHBIX (haKTHICCKIX
CYMM, YHIQYEHHbIX U NOJIYYEeHHbIX TPYTUMHU SKCTIOpTEpaMH WU TPOU3BOAUTEISIMU. DTO
MOJIOXKEHHE HE COACPKUT B cede HUKAKUX MCKIIOUeHUH min TpedoBanuil. [1oaTromy oObI4HbII
cMbICT (Ppa3sl "PaKTHIECKHNE CYMMBI, YIUIAY€HHBIE WM MOJyYeHHbIe" BKITI0YaeT (PaKTHIECKU
MIOHECEHHbIE PacXo/bl, CBSI3aHHBIE C IPOAaKEH, UK OOIIHe aIMUHIUCTPATUBHBIE PACXO/IbI U
npUObLIb WK YOBITKH, (AKTUUECKH IIOHECEHHBIE IPYTUMU SKCIIOPTEpaMu HIIH
MIPOU3BOJUTEINISIMU B CBA3H C IIPOU3BOJCTBOM MJIH MPOJIaXKeH aHaJOTHYHOIO TOBapa Ha
BHYTPEHHEM PbIHKE CTPaHbI IPOUCXOKICHUS. ANEIISIUOHHBIN OpraH OTMETUI, YTO B
cTaTbe 2.2.2 i1) HeT HUKAaKOTO OCHOBAHUS /JIsl UCKJIFOUEHUS HEKOTOPBIX CYMM, KOTOpbIE
(dakTHyecKu ObUIH YIJIAYEHbI WIH MOJIYY€EHBl, U3 "(aKTUYECKUX YIUIAYE€HHBIX WJIM OJTYy4YEeHHBIX
cymm". Takum 00pazom, UjeH OpraHu3aluy He UMEET IPaBO UCKI0YATh MMPOJIaXH, KOTOPbIE HE
COOTBETCTBYIOT OOBIYHON TOPrOBOM MPAKTHUKE, U3 pacueTa "cpeIHEB3BEIIEHHON BEIMUMHBI" B
COOTBETCTBUU CO cTaThel 2.2.2 i1). ANEUISLIMOHHBIA OpraH TaK)Ke Halllesl MOATBEPKIACHHE

9TOMY TOJIKOBAHUIO B KOHTCKCTEC JAHHOT'O HOJ'IO)KGHI/ISISg.

4.1.1.2 Bomnpoc "npupaBHUBaHMS IeMIIMHIA K HYJII0'" NPHU pacyeTe 1eMIIMHIOBOI MapKu

Bropoii uck, npeabsnennbiii Muaueit, kacancs crarbu 2.4.2. Uuaus yrBepxaana, uto
EC neiicTBoBasno Bonpeku cratbe 2.4.2, npupaBHAB K HYJI0 00beMbl "HETaTUBHOTO JIEMITUHTA" B

37 Cwm. EC-Bed Linen, Panel, para. 6.85.
3 Cwm. EC-Bed Linen, Appellate Body, para. 80.

¥ Cwm. EC-Bed Linen, Appellate Body, paras. 81-83.
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Clly4ae HEKOTOPBIX TUIIOB ITOCTEIHLHOTO O€ibs MpHU pacyeTe 001Iel cpeHeB3BEIICHHOM
JEMIMHTOBOM Map:Ku JJIsl TOBApPOB, aHAJIOTUYHBIX MOCTEIHHOMY O€Iblo.

[IpakTHKa MEKMOETBLHOIO "MPUpPaBHUBAHUSA K HYJIIO" I€MIMHIa TOBAPOB MPEICTABISET
c000¥ CKOpee TEXHHYECKHI BOTIPOC, KOTOPBIN MOYKHO TPOIIE Pa3bsCHUTh HA IPUMEPAX, JJIs
TOTO YTOOBI MTOJIHOCTBIO ITOHATH €0 CYTh.

Ocnognoe npasuno ¢ coomeemcmeuu co cmamoeii 2.4.2
B cootBercTBHM cO cTaThel 2.4.2 [IEHBI HA ABYX PBIHKAX JIOJKHBI COMOCTABIISATHCS HA

OCHOBC Cp@}IHCBSBeHIeHHOﬁ BCJIIMYHUHBI UJIXM HA OCHOBE CJACIIKHU. 21.]'[5[ JTy4liero NoOHMMaHHus

MO’KHO HMCIIOJIb30BaTh MPUMEP Kakoro-aubdo pacyera. Ilpennonoxum cienyrouee:

Jata Hopwmainbnas croumocTts OKCHopTHas LIeHa
1 sHBaps 50 50
8 ssHBaps 100 100
15 auBaps 150 150
21 auBaps 200 200

[To meTony pacuera CpeIHEB3BEIICHHOW BEJIMYUHBI, CPEAHEB3BEIIEHHAS! HOpMaJIbHAS
ctouMocTh (500/4 = 125) conocTaBnsieTcsi CO CpeIHEB3BEIICHHOM SKCTIOPTHOM IIEHOH (TaM XKe),
B pE3yJbTATE YETO IEMITUHT SBJISIETCS] HYJIEBBIM.

IIo METOAY pacde€Ta Ha OCHOBC KOHKPCTHBIX CACIOK, BHYTPCHHHUEC U 3KCIIOPTHBIC CACIIKH,
KOTOPBIC ObLIH IMPOU3BCACHBI HA TY K€ UJIHU ITPAKTHUYCCKHU HA TY KC NATYy, COIMOCTABIAIOTCA
MCKAY coboii. B COBCPHICHHO CUMMCTPUYHOM IIPUMEPEC, IPUBCACHHOM BBIIIC, CICIKHA HA
1 SHBApPs COIIOCTABJISIFOTCA MCKAY co0oit u T.4. 1 B 3TOM cJIydac ACMIIUHIT 6y,[[eT HYJICBbIM.

N3bsiTHE U3 OCHOBHBIX IPABUJI B COOTBETCTBHH €O cTaTheil 2.4.2: cpelHeB3BeIICHHAS
HOPMAaJIbHAsl CTOUMOCTDH B CONOCTABJICHUHU ¢ KOHKPETHBIMH CIeJIKAMH 110 IKCIIOPTHBIM
HeHaM

B cooTBeTcTBUHM cO cTaThel 2.4.2 CPCAHCB3BCUICHHAA HOPMAJIbHAA CTOUMOCTb MOKET, B
MOpAAKE UCKITFOUCHUS, COTIOCTABJIAATECA C HCHAMU KOHKPETHBIX SKCIIOPTHBIX CACIIOK, CCIIN
KOMIICTCHTHBIC OpraHbl CUUTAIOT, YTO CTPYKTYpPaA 3KCIIOPTHBIX LECH CYIICCTBCHHO BAPbUPYCTCA
110 PA3JIMYHBIM HOKYIIATCIIAM, PETMOHAM U IEPUOJaM BPEMECHU, U €CIIU ITPEACTABIIACTCS
00BsACHEHHE IIPpUYHH, 10 KOTOPBIM 3THU pa3JIM4YUAg HC MOT'YT OBLITh JOJI2KHBIM 06pa30M IIPUHATHI
BO BHUMAHUC IIPH UCIIOJIB30BAHUU OAHOTO U3 ABYX OCHOBHBIX METOJOB.
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Eciu Mbl MpUMEHNM METO/ UCKITIOUEHUS K BBIIICITPUBEICHHOMY IPUMEPY, TO PE3YJIbTAThI
OyIyT COBEpIICHHO UHBIMU:

Hata HopmanbpHas cTouMOCTh Ha | DKCHOpPTHAs LIEHA HA YpoBeHb
OCHOBE CPETHEB3BEILIEHHON | OCHOBE KOHKPETHBIX JeMIIHTa
BEJTMYHUHBI C/IETIOK
1 ssHBaps 125 50 75
8 ssHBaps 125 100 25
15 sHBaps 125 150 -25
21 suBaps 125 200 =75

BOI’lpOC npupaeHueanus oemMnunza K HY10

B BbIIenprBeICHHOM MTpUMEPE HAJIUIO MO3UTUBHBIN AeMIUHT Ha ypoBHe 100 (75 u 25 no
MEPBBIM JIByM CJI€JIKaM) U HeTaTUBHBIN AeMnuHr Ha ypoBHe 100 (-25 u -75 no nByM nocieaHum
caenkam). HeraTuBHBINM JeMIIMHT BO3HUKAET B CHIIY TOTO, UTO SKCIIOPTHAS LieHa (paKTUYeCKH
BBIIIIE HOPMAJIbHOM cTonMocTH. Eciu Obl HeraTUBHBIN IEMIUHT MOXHO OBIJIO UCTIOIb30BATh
JUIS. KOMITEHCAIIMM TO3UTUBHOTO JEMITMHTIA, TO TOT 1A IEMIIMHTa, KaK TAKOBOTO, HE OBLIO ObI
coBceM. OpHako nmpakTuka HeKOTOpsIX 4ieHoB BTO 3akmrodaercss B TOM, 4TO Takou
KOMIIEHCAIIUY OHYU HE JOIIYCKAIOT U IPUPABHUBAIOT CAEIKH C HETaTUBHBIM JEMIIMHIOM K HYJIIO.
OTa npakTHKa U3BECTHA M0/ HA3BaHUEM H)1e6020 OemnuHed. B pe3yabTare IpUMEHEHUs 3TOTo
METO/Ia B BBILICTIPUBEICHHOM IIPUMeEpE BEJIMYMHA AeMITuHTa Oyaet coctasiath 100, a
(ynpouennas) nemnunronas Mapxka 100/500 x 100 = 20 npoueHTOB.

Hcnonb30BaHKe 3TOT0 METO/a KOHIIETITYaIbHO MPEANOIaraeT, YTo eCIi Obl XOTS O/HA
cAeNKa MPUBOJUT K AEMITMHTY, TO 3TOT JEMIIHHT OyAeT 0OHapyKeH, 1axe ecliu B
999 ocTalbHBIX CAEIKAX HUKAKOrO JEMIIMHTA Het??,

Jlo 3aBepiieHus Ypyraaiickoro payHjaa oOblyHast MpakTHKa HEKOTOPBIX CTOPOH, aKTUBHO
UCIOJIb30BABIINX aHTUIEMIIMHIOBBIE MEPBI, 3aKJIH0YaIach B IPUMEHEHHUHU 3TOM MPaKTUKH
NpUpaBHUBAHUSA AeMIUHra K Hymto. Ctarbs 2.4.2 Obliia MIPUHSTA B CBSI3U C HAKUMOM, KOTOPBIi
OKa3aJld B X0JIe MeperoBopoB Apyrue ctpanbl. Unenst BTO, kak npaBuiio, moib3yoTcs
METOJIOM CpelHEB3BELIEHHOI cTouMocTh. OJHAKO MPU MCIIOJIb30BAaHUH METOAA
CpEIHEB3BEIIEHHON CTOMMOCTH HEKOTOpbIe rocyaapcTsa - wieHsl BTO nmpuMeHsIoT HOBBIH BUA

4 o
0 ECJ'H/I, C IlperH CTOpOHI)I, BC€ CACJIKHU ABJIAIOTCA ACMIIMHI'OBBIMHA, TO METO/]

CPEIHEB3BEIIEHHON CTOMMOCTH M METOJ COMIOCTABJICHHSI CPEHEB3BEIIICHHONW CTOUMOCTH U
CTOMMOCTH 110 KOHKPETHBIM CJEJIKaM JacT OJUH U TOT ke pe3ynabrar. OgHaKo 3TOT ciaydyai
BCTPEUAETCS OTHOCUTEIBHO PEAKO.
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MNPUBCACHUA JEMIIMHTA K HYJIIO: IMPUBCACHUC K HYJIIO MEKMOJAJIBHOT'O ACMITMHTI A. ECJ'II/I,
Hanmpumep, MOJCIIb A sBusercs npeaAMETOM ACMIIMHIA, B TO BPEMs KaK MOJECJIb B He SABIIACTCA,
TO roCyaapCTBa-4JICHBI HC JOITYCKAIOT B pacucTe, IPUBCACHHOM HHUKEC, KOMIICHCALIUTO
IIO3UTUBHOIO ACMIIMHTIA 3a CYHET HEraTUBHOI'O JEMIIMHTI'a MOACIN B.

Mooenv A: Tun xa0nK06020 NOCMEnbHO20 0e1bA

Hara HopmanbHast cTouMOCTh | DKCHOpPTHAS IEHAa | YPOBEHb JIEMITMHIA
Ha ocHOBe CB Ha ocHoBe CB

1 ssHBaps 125 75 50

8 ssHBaps 125 75 50

Mooenv B: Tun xnonko6020 nocmenbnozo 0eva

[Hara HopmanbHast cTonMOCTh | DKCHOpTHAs IEHAa | YPOBEHb JIEMITMHIA
Ha ocHOBe CB Ha ocHOBe CB

1 suBaps 125 75 -50

8 ssHBaps 125 75 -50

B arom npumepe EC cymmupoBano ypoBHH JEMIIMHIA, KOTOPBIE OHO PACCUUTAIIO JUIS
Mozenu A n mozenu B. Opnako B npouecce pacueta OHO MPUHSUIO YPOBHHU HETATUBHOIO
JeMIMHra Mozienu B 3a Honb. 3aTeM, CyMMHpPOBaB O3UTUBHYIO JEMIIMHIOBYIO MapKy
(75 + 25) nna monenu A u npupoBHsB ee K Hyito (0 + 0) g mogenu B, nmonyuunno pe3ynprar
100, nmocne yero EC pa3genuio 3Ty CyMMy Ha COBOKYITHYIO CTOMMOCTb BCEX IKCIIOPTHBIX
CZEJIOK, BKIIOYAIOIIMX BCE TUIIBI M MOZEIIN ATOI0 TOBAPA, T.€. SKCIIOPTHBIE CAEIKU C MOJENbI0 A
u MoJenbio B. CTonMoCTh Beex 3KCIOPTHBIX clieiok paBHa 50 + 100 + 150 + 200.
Jemmnunrosas mapika cocrasiser 100/500 x 100 = 20%.

B nenax mo CIiopaM, CBA3aHHBIM C ITOCTCIIbHBIM 6CJ'IBCM, Wuausa cMoria OCIIOPUTH I3TY
IMPAKTHUKY. EC OIMPOTECTOBAJIO OTOT BbIBO I'PYIIIbI 9KCIICPTOB B AHeJ]J'ISIL[I/IOHHOM oprasne,
OHAKO OH 3TOT BBIBOJ ITOJIHOCTBIO IMOAACPIKAIIL.

4.1.1.3 OcymecrBiaenne EC BbIBOAOB rpynm 3KkcnepToB u AO
[Tocne yperynupoBanus nen "EC-Bed Linen" ("EC - nocrensnoe 6enbe") Ha ypoHe EC

OBLJT MPEATPUHSAT PSJT MEP O OCYIIECTBICHUIO BBIBOAOB, COJAEPKAIIMXCS B JOKJIaTaX IPYIIIIbI
skcniepToB U AO.
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B 9T0i1 CBsI3M OBLIM PUHSATHI npamzma“, ynongnomouunBarontue Coser EC "a) ommenumo
UIU UBMEHUMb OCNOPEHHYI0 Mepy, b) npunsame ntobvie Opyaue ocobvie mepol, KOmopbie
NpeOCmasnAOmcs HeobxoOuMbIMU 8 danHbIX 0bcmosmensemeax™*:. DTH MpaBHIIa OTHOCHINCH
He ToJIbKO K gokiany mo aeny "EC-Bed Linen" ("EC - mocTenpHOE Genbe"), MOCKOIBKY OHU
OBLTH HAIpaBIICHBI, B COOTBETCTBHUHU C ITYHKTaMH 4 U 5 ipeaMOyIIbl K THM MIpaBUIIaM, Ha
YCTaHOBJICHHE COOTBETCTBYIOIIEH MPOLIEAYPHI:

"4) B yensax npedocmasnenus Coooupecmsy 603MONCHOCMU MAM, 20€ OHO CUUmaenm 3mo
Heobx00uMvIM, npusecmu 100yio mepy, npunamytro Ha ocnosanuu IIpasun (EC)
Ne 384/96 unu Ilpasun (EC) Ne 2026/97 [ocnoBuble ipaBuia EC,
pernamenTupytomue ocyuectienue CAJl], 6 coomeemcmeuu ¢ pexomenoayuamu u
peuieHuaMuU, cooeprcamumucs 6 0oxknaoe, npunamom OYC, neobxooumo esecmu 8
Oeticmeue KOHKpemHble NOLONCEHUSL.

5)  Vupeoswcoenus Coobwecmea mozym nocuumamo yenecoooOpasHbiM OMMeHUmb,
USMEHUMb UIU NPUHAMb 100ble Opyeue 0cobvle Mepbl 8 OMHOUIeHUU Mep, NPUHAMBIX
Ha ocnosanuu Ilpasun (EC) Ne 384/96 unu [Ipasun (EC) Ne 2026/97, exnrouasn mepeoi,
KOmopbwie He ABNANUCL NPeoMemom ype2yauposanus cnopa na ocnosanuu /[VC 6
yesix yuema npasogulx MmoaKo8anull, coelannvix 6 0okiade, npunamom OYC.
Kpome moeo, yupesrcoenus Coobuecmea 00axicHbL UMEMb B03MOICHOCD, 8
COOMBemMcmeyIowUxX CLy4asax, NPUOCMaHasIu8ams oeticmaue maxkux mep uiu
nepecmampusams ux".

DTOT MOCIEeTHUHN MYHKT IPeaMOyJIbl H COOTBETCTBYIOIIAS CTAThs 2 MPABWII HE TOJIBKO HACIISIOT
CoBeT OJTHOMOYHSIMH Ha OCHOBE TIpeTOXeHHs KoMuccnn 1o BHECEHHIO ITOTIPABOK B
OCIIOPCHHBIE MPaBUJIa, PETIAMCHTHPYIOIINE aHTUICMITHHT B IIEJIAX MPUBEACHHS HX B
COOTBETCTBHUE C BBIBOJIAMH T'PYIIIIBI SKCIIEPTOB WM ATICIUISIIHOHHOTO OpraHa, HO M JIAlOT
BO3MOXKHOCTh TIPUMEHSTE TO e PEIICHNE WIH ToJIKoBaHue nipaBmwi BTO, mpuHsaToe rpymnmoin
9KCIIEPTOB WIIH ATICJUISIIMOHHBIM OPTAaHOM, K JAPYTUM TIPAaBHIIAM 110 aHTHIACMITHHTY, "Komopule
He ABTANUCL NPeOMemoM ype2yauposanus cnopa Ha ocHoganuu J{YC", ¢ TeM 4To0bI
"npuocmanosums Oelicmeue HeoCNOPeHHbIX UL NepecmMompenHvix mep".

BwMmecre ¢ TeM neiicTBHE 3TOT0 MOJI0KEHUS B KAKOH-TO Mepe HelTpanu3yercs TeM (pakToMm,
4TO BO30y’KAECHUE MpoLiecca TAKOro epecMoTpa OTHOCUTCA K cepe komnereHuuun Komuccun.
WHBIMU CI0BaMM, YaCTHBIE CTOPOHBI HE MOT'YT CChUIATHCS HA BBIBOJIBI TPYIIIIBI HIIU YKCIIEPTOB

41 Council Regulation 1515/2001 of 23 July 2001 on the measures that may be taken by the

Community following a report adopted by the WTO Dispute Settlement Body concerning anti-
dumping and anti-subsidy, O.J.L.201 (26 July 2001).

4 Cwum. Article 1 of Regulation 1515/2001, footnote 41, supra.
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WM ATICJUISIIMOHHOTO OpraHa Il IepecMoTpa KaKoW-Tu00 HEOCTIOPEHHON MEPHI B
COOTBETCTBHUU C NMPOLEIYPOM, YKa3aHHOM B CTAThE 2.

BO BTOPBIX MPABHIIAX "~ [EPECMOTPEHBI BHIBOIBI PACCIICIOBAHHS C YIETOM PEKOMEH/IAIIHIA,
coaepxamuxcs B gokiasne mo neny "EC-Bed Linen". B yacTHOCTH ¥ B COOTBETCTBHH C
MOJAMYHKTOM 5 myHKTa 2.1 mpaBuJi, nepeoieHka J1eMIMHI0BOM Mapku Oblila MPOBEACHA IO
pPEKOMEHIallUsAM, COJEpKAIIUMCS B TOKJIaJle OTHOCUTENBHO "a) onpedenenus mop2oawlx, oouiux
U AOMUHUCTPAMUBHBIX U30EPAHCEK U NPUOBLIU NpU npumereruu cmamou 2 ¢) (1) ocHosHbix
npAsuil 8 Yesax pacuema HOpMalbHoU cmoumocmu u b) npaxkmuku npupasHusanusi 0emMnuned K
HYJII0 NPU ONpedeneHUU CPeOHeB36eUEeHHOU 0eMNUH2080U mMapicu”.

Ha »Toi1 ocHOoBe opranbsl EC npoBeinn nepeoneHKy BbIBOIOB TEPBOHAYAIIBHOTO
pacciaen0BaHus U IPOU3BEIN HOBBIE PACUETHI C YYETOM BBIBOJIOB, COAEPKALIUXCS B JOKIIAJIE

B o0miem u 11esoM cienyeT OTMETHTb, YTO EPEOLIeHKA YKa3aHHBIX BBIBOJOB Oblia
IpoBeJIeHa Ha OCHOBE MH(OpMaLMK, COOPaHHOI BO BpeMsl MPOBEACHUS IEPBOHAYATBHOTO
paccienoBanus. Ho nmockonbky komnereHTHbIE opranbl EC OTKpBITO MPU3HAIN B IyHKTE 74
MpaBHJI, KaCAIOLINXCSl METO/IOB pacyeTa TOProBbIX, OOIIUX U aIMUHUCTPATUBHBIX U3AEPKEK U
npuObLIH, 4TO (PaKT OTCYTCTBUS HEKOTOPOH MH(pOpMalLuu, KOTopasi He Obljla coOpaHa B MOMEHT
MIPOBEJICHUS IEPBOHAYAIILHOTO PACCIIEOBAHUS, MOT UMETh OIpeIeJICHHbIE TIOCIEICTBUS TPU
IIPOBEJICHUH NEPEOLIEHKH BbIBOIOB. Hampumep, mo Borpocy yiiep6a MOKHO yTBEpKAATh, YTO
IIPOM3BE/ICHHAs IEPEOIICHKA YCTaHABIMBAECT HEOAUHAKOBbBIE YCIOBHUS /IS UCTLOB U OTBETYHUKOB.

OT1oT Aucbananc 00yCIOBICH TeM (PaKTOM, UTO TIPH MOj1adye Kajnod HaIlMOHATbHbIE
OTpaciiv, KaK MPeACTABIISACTCS, He 00s3aHBI IEPEUUCIIATh Bee 15 (hakTOpoB JJIs TOATBEPIKICHUS
yiep6a. MHBIMU CJIOBaMU, paCCMOTPEHUE | MPEJIOCTaBICHUE HH(OPMAIIUU 110 BCEM

15 dbaxTopam He SBISIOTCS HEMTPEMEHHBIM YCIIOBUEM BO30YXKICHUS aHTUICMITUHTOBOM

POLEAYPHI.

B Council Regulation (EC) No. 1644/2001 of 7 August 2001 amending Regulation

(EC) No. 2398/97 imposing a definitive anti-dumping duty on imports of cotton-type linen
originating in Egypt, India and Pakistan and suspending its application with regard to imports
originating in India, O.J. L.219/1 (14 August 2001).

4 Cwm. manpumep, nyukr 9 wactu 2 (nemmuar) npasun Cosera (EC) Ne 1644/2001

(cM. cHOCKY 43 6biuie), e 4eTKO ykazaHo: "Credyem ommemums, 4mo npooaxic,
npou3zeedeHHble 8 COOMBEMCMEUL C 0ObIYHOL MOP20BOU NPAKMUKOU, NPU ONpedeleHUl YUCmou
npUOBLIU, OMHOCUMOU K OPYeUM YemblpeM KOMAAHUSM, UCKTIOUeHbl He Oblau"", u TTyHKT 11
yactu 2 (neMnuHr): "B coomgemcmeuu ¢ peKoMeHOAUUAMU, COOEPACAUUMUCI 8 OOKAAOe, NPU
pacueme obweli 0eMNUH2080U MAPIAHCU NO KAAHCOOU KOMNAHUU OblLL NPUMEHEH NPUHYUN
"Henpupasnueanus oemnunea K Hyawo".
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Taxum 00pa3oM, ecii OpraHbl, KOTOPBIE MPOBOAST paccieoBanue, kak Komuccus B
CiIy4yae epBOHAYAILHOTO pacciieIoBaHusl, He coOpanu nHdopmaluio 1mo BceM 15 daxropam,
MIPOU3BECTH OOBEKTHUBHYIO MEPEOIICHKY (aKTOPOB yiiepda 3aHUM YHCIOM MOXKET OKa3aThCs
TPYAHBIM.

[TosTOMY SKCIIEPTHI BEIHYK/ICHBI TTOJIaraThcsi HA 00bEKTUBHOCTH OPTraHOB, KOTOPHIC
MPOBOJISIT paccieI0OBaHne, €CITH BO BPEMsI IIEPBOHAYATILHOTO paCcCiieIOBAaHUS HYKHBIC JTaHHBIC
He Obutn coOpanbl. [lo MHeHuto rpymibl akcnepTos 1o aeny "EC-Bed Linen" ("EC-noctenbHoe
oenbe"): "Kax sscmeyem uz Hacmosue2o cnucka [Cucok (akTopoB, MEPEUUCICHHBIX B
IIpe/IBapUTENIbHBIX MIPABUIIAX |, OaHHble N0 8ceM Pakmopam, nepeyucienHuim 6 cmamoe 3.4,
oadice He ObLIU coOOpaHbl unu xoms dOvl oyenenvl opeanamu EC, nposoouswiumu pacciedosanue.
Cogepuienno ouesuoHo, 4mo mom uiy UHol axkmop Henv3s oyeHums, He coopas 0 3Mo2o

5
coomeemcecmeyrowue aaHHbleﬂ4 .

Jns npoBenieHust 00BEKTUBHOTO pacCMOTpeHUs ObUI0 ObI HEOOXOAUMO, UTOOBI B JKanodax,
[IPEJICTAaBICHHBIX HAllMOHABHBIMU ITPOU3BOIUTENSIMH YK€ C CAMOT0 Hadalia, COAepKalInuCh
JaHHbIe 10 BceM 15 ¢dakTopam. 310 OGpemMs JOoKa3bIBaHUS CO CTOPOHBI HCTLIOB U OPTaHOB,
IPOBOJAIINX pacciel0BaHUe, YCTAHABIMBAECT COOTBETCTBYIOIIEE PABHOBECUE MEXKIY TUM
0053aTeNbCTBOM U 00513aTEICTBOM 3KCIIOPTEPOB /1aBATh CBOEBPEMEHHYIO U TOUHYIO
nMH(pOpPMAaLIMIO Ha BOMPOCHUK OPTaHOB, KOTOPbIE MPOBOJIAT paccieioBaHusl. B koHeuHOM nTore
3TO MOJKET SIBUTHCS OJTHUM M3 BOIPOCOB, MOIJIEKALUIUX PACCMOTPEHHUIO, TOCKOJIBKY B JAHHOM
cilydae pedb UAET 0 HecOaIaHCUPOBAHHOCTHU IIPaB U 00SI3aHHOCTEH MEXy UCTLIAMU U

OTBE€TUYHUKaAMU.

C 3T0i1 TOUKM 3peHHUs IEPEOLIEHKA BHIBOJIOB B OTHOILIEHUH yliepOa, MpoBeieHHas

KOMI/ICCI/IGI\/'I, MOJKET BIIOJIHE SIBUTHCS O0OBEKTOM KPUTHUKHU.

4
HaKOHeII, B IIpaBUJIax 6 IMPOU3BCACH NTCPECMOTP U ICPCOLUCHKA BEIBOAOB IICPBOHAYAIIBHOI'O
paccnenoBanus 1o Ilakucrany u Erunty. Ora nepeoneHka Obliia IpOBeJeHA HA OCHOBE
9 4
POLEYpBI, coaepsKameiics B crathe 2 IIpasmn 1515/2001Y7.

45 Cwm. EC-Bed Linen, 6.167.

4 Council Regulation (EC) No. 160/2002 of 28 January 2002 amending Regulation

(EC) No. 2398/97 imposing a definitive anti-dumping duty on imports of cotton-type linen
originating in Egypt, India and Pakistan, and terminating the proceeding with regard to imports
originating in Pakistan, O.J. L.26/1 (30 January 2002).

4 Cwm. Council Regulation 1515/2001, footnote 41, supra.
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CornacHo yKa3aHHBIM IpaBUjIaM 3Ta MepeolieHKa Oblia IpoBeieHa Ha OCHOBE
MPUPABHUBAHUSA JEMIIMHTA K HYJIIO, KaK IPETyCMOTPEHO B MyHKTE 6 4acTu 2 (AEMITUHT) IPaBUIIL.
DTOT HOBBIM pacyeT MO3BOJIMII BBISIBUTH, UTO B cirydae [lakucrana nemmnunra He 06110, [ToaToMy
sTa Mepa B ciydae [lakucrana 6pu1a otMeHeHa. B ciydae Erunrta oTcyTcTBHE JaHHBIX 11O
NepBOHAYAIbHOMY pacciieZIOBaHUIO HE Jajl0 BO3MOXKHOCTH, 110 3aKitoueHnto Komuccun,
JIETAbHO TIePECMOTPETh AEMITHHTOBYIO MapKy . Ommako COBET, PHHSB BO BHUMAHHE (GaKT
IMPUMEHCHUA METOAA MMPUPABHUBAHUA JEMIIMHTA K HYJIIO, ITPUIICIT K BBIBOAY, YTO ACMIIMHIOBast
Mapxa ObLiIa HUXKE U C YUE€TOM HU3KOI'O YPOBHA CTUIICTCKOI'0O S3KCIIOPTAa MPUOCTAHOBUII I{CﬁCTBHe

3TOU MEpHI.
4.2 Hcnoab3oBaHue NPOAAK HA BHYTPEHHEM PbIHKE B ciay4dae a¢puanpoBaHHBIX CTOPOH

B nene "US-Hot rolled steel"™ ("CILIA - ropsiaexataHbie cTaabHbIe H3xemus'")
paccmaTtpuBaach npakTuka MuHucrepcra Toproeiu Coenunennsix tatos (MTCIIA) o
pexuMe, IPUMEHSIEMOM K ITpoJakaM ToBapoB adGUIMPOBaHHBIMU CTOPOHAMU Ha BHYTPEHHEM
pbiHKe. YTo KacaeTcs omnpezesieHus: IKCIIOPTHOM LIEHBI, TO 3TOT BOIPOC YETKO paccMaTpUBAETCs
B cTaThe 2.3, KOTOpas OJJHO3HAYHO MPEeAyCMaTPUBAET TAKUE CIIyYau.

B HekoTOpBIX cilydasx KOMIaHUH MIPOJIAI0T CBOM TOBAphl HE HEMTOCPECTBEHHO ONTOBBIM
WM PO3HUYHBIM MPOJIaBliaM, a KOMITAHUH, SBJISIONIEHCs X GpuinanoM, Kotopas 0a3upyercs Ha
HKCIOPTHOM pbIHKE. OOBIYHO CUMTAETCS, YTO HA TaKHE MPOJAKH KOMITaHUU-PUIHATY
1oJIaraTbCs HeIb3s B CHUITY HAJIMYMS CBSI3€H MIJIM KOMITEHCAI[MOHHBIX COTJIAllIEHUN MEXTY
UMITIOpPTEpaMH U dKciopTepamu. B atux ciayuasx crates 2.3 CAJl mpeaycMarpuBaet, 94To
HKCIIOPTHAs [IeHa MOXKET OBITh "paccurTaHa Ha OCHOBE LIEHBI, [10 KOTOPOH UMIOPTHPOBAaHHbBIE
TOBapbI BIEPBbIE MEPENPOJAIOTCS HE3aBUCUMOMY MOKYTaTeNto".

AHaJOrM4YHOI0 MOJI0KEHUS, PErylaMEHTUPYIOLIEro NPoAaXxy yepes puiinaisl Ha
BHYTpEHHEM pbIHKE, HeT. [lpaktuka, pazpadborannas MTCILIA, cocTosina B TOM, 4TO NpU
pacyeTe HOpMaJIbHON CTOMMOCTH ITPOAAXKH, OCYILECTBIIIEMBbIE TIPOU3BOIUTEIEM/IKCIIOPTEPOM
KOMIIaHUSAM-(pUIHaIam, 3aMEeHsUTUCh TPOJakaMu, OCYILIECTBISIEMbIMU ATUMH (PHIIMATaMU

MEPBOMY HE3aBUCUMOMY IMOKYIIATCIIIO.

B notenuumane caMbIM peBOTIOIMOHHBIM PELIEHUEM, COJEPKAILMMCS B JIOKJIa/1e ITON
IpYyNIbl 3KCIEPTOB, ObUT BBIBOJ O TOM, YTO KJIACTh LIEHbI, IPAKTUKYEMbIE IIPU NEPEIPOAAKE
KOMIIaHUSAM-(puiInagam, (4aCTUYHO) B OCHOBY pacueTa HOpMaJbHON CTOMMOCTH HE JI0ITyCKAaeTCs.
WHupiMH c10BaMH, Tpymia 3KCIIEPTOB HE COTIACUIIACH C UCIIOJIb30BAaHUEM ""TIOJMEHHBIX Mpoaax",

T.C. ICPLIIpoaax TOBapOB KOMHaHI/IHMI/I-(l)I/IJII/IaJ'IaMI/I HC3aBUCHUMBIM HOTpe6I/IT€J'I$IM, KOTOPELIC

48 Cwum. Council Regulation 160/2002, para 15, footnote 46, supra.

49 Cm. WTO, footnote 34, supra.
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OBUIH KCIIOJIb30BAHBI BMECTO MPOAAXK ITUM KOMITAaHUSAM IPOU3BOJUTENIEM/IKCIIOPTEPOM IIPH
pacueTe HOpMaJIbHOM CTOMMOCTH.

['pynma sxcrnepToB OTMETHIIA, YTO, XOTS 3TH "MOJAMEHHBIE TPOJAAXKHU" B IIIMPOKOM CMBICTIE
MOTYT BIIOJIHE PACCMaTPUBATHCS KAK COOTBETCTBYIOIINE OOBIYHOM TOProBOM MPAKTUKE, TEM HE
MEHEe OHU He SIBIISIOTCS] TEMU MPOJakaMu, KOTOPbIE MOYKHO YUUTHIBATh MPU ONpEAeTICHUN
HOpPMAaJIbHON CTOMMOCTH B Cy4yae KOMITAHUM, IO KOTOPBIM YCTaHABIMBAETCS AEMITMHIOBAst
MapiKka, MOCKOJIbKY OHU BCE YK€ HE SIBJIIOTCS MPOJIakaMH, COOTBETCTBYIOIIMMH OOBIYHON
TOProBO¥ IPAKTHKE 2MuXx KoMnanui .. I'pyIiia SKCIIepTOB BBIAEIHIIA STOT MOAX0, COCIABIINCH
Ha OOIIyIO0 CTPYKTYpY cTaThii 2°'. Hampuwmep, X0Ts B cirydae ahduInpoBaHHOrO HMIOPTEpa
OJIHO3HAYHO pa3pelIaeTcs UCI0JIb30BaTh 3TH MEPENPOAAKU IPU pacueTe SKCIOPTHON IIEHbI, BCE
’Ke CTaThsl 2 HE IPeyCMaTPUBAET AaHAJIOTUYHON BO3MOKHOCTH JJIsl BHYTPEHHETO PBIHKA,
MI03TOMY YETKO€ YIIOMHUHAHUE TaKOW BO3MOXKHOCTH CO CTOPOHBI KCIIOPTA YKa3bIBajIoO Ha
IIPOM3BOJILHBINA XapaKTep YTBEPKIEHUS 00 OTCYTCTBUU TaKO BO3MOYKHOCTH CO CTOPOHBI
uMIopTa™>. B 9Toif CBSI3M MCIIOIB30BAHIE HCKITIOYEHHBIX PO (DHIHATAM BMECTO IPOIAK
CBOETr0 TOBapa MOKyMNaTessiM i ero AajbHeiei 00paboTKU He COOTBETCTBOBAJIO, COTJIACHO
BbIBOJIaM Tpymibl, ctathe 2.1 CA/L.

AQO OTMEHMUJI 3TU BBIBOJIbI TPYIIIBI [JIABHBIM 00pa30M IO TOM MPUYHHE, YTO MPAKTHKA
MTCIIA ocuoBbiBanack Ha ToakoBaHUU CAJl, B COOTBETCTBUHU C KOTOPHIM "OHA B MPUHIIUIIE
"nomycTrMa" Ha OCHOBaHUM IIPUMEHEHUS ITPaBUJ TOJIKOBAHMS IOTOBOPOB, COAEPIKAIUXCS B

Beunckoit kouBeHIMA".
4.3 VYmepo

B noxnagax rpymm skcneptoB u AO nio aeny "Mexico - Anti-dumping Investigation of
High Fructose Corn Syrup (HFCS) from the United States"> (Mexico-HFCS) ("Mexkcuxka -
AQHTHJIEMITHHTOBOE PACCIIEIOBAHUE TI0 BBICOKO KOHIICHTPUPOBAHHOMY CHPOITY HA OCHOBE
¢pykro3sl (BKC®D) u3z Coenunennbix llltaTtos") ("Mekcuka - BKCO") u mo neny
"Thailand-H-Beams">* ("Tannasz - 1ByTaBpoBbie GaIKi'") pacCMATPUBAIICS P BOIIPOCOB,

CBSI3aHHBIX CO CTAaThbel 3 U onpesesieHueM NePeUrCIeHHBIX IKOHOMUYECKUX (DaKTOPOB,

30 Cwum. US-Hot rolled steel, Panel, mynkT 7.114.

31 Cwm. US-Hot rolled steel, Panel, mynkT 7.115.

2 Cwm. cHocky 89 B mene US-Hot rolled steel, Panel.

3 WTO, Mexico - Anti-dumping investigation of High Fructose Corn Syrup (HFCS) from the

United States, Report of the Panel, WT/DS/132/R (28 January 2000). WTO, Report of the AB
WT/DS/184/AB/4 (24 July 2001).

>4 Cwm. WTO, footnote 24, supra.
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MOJJIeKALIUX YUETy MPH OompeneseHnu yiepoa. B yacTHOCTH, B HUX YTOUHSIETCS, KAKUM
00pa3zoM cieayeT MPOU3BOIUTH OIICHKY (aKTOPOB yIepOa U YTO Takas OICHKA JOJIKHA OBITh
SBHO OTpakeHa B nokiane. B nene "Mexico-HFCS" ("Mekcuka - BKC®") I'pynina skcniepToB
MpHUILIA K BBIBOAY, UTO TEKCT CTaThH 3.4 OHO3HAYHO CBUJETEIBCTBYET O TOM, UTO (PAKTOPHI,
MEPEYUCIICHHbIE B cTaThe 3.4, TOMKHBI yYUTHIBATHCA BO BeeX ciaydasx. [lpu 3Tom Moryt ObITh U
APYyru€ 5 KOHOMHUYCCKUC (baKTOpBI, NMCHOIIINEC OTHOIICHUEC K 00CTOSTENBLCTBAM TOTO MJIM MHOTO
KOHKPETHOTO CITydasi, KOTOpBIE TOXE MoJyiexar yuery. OIHaKo paccMOTpeHue (aKTopoB,
conepKamuxcs B crathe 3.4, Tpedyercs B IIOOOM citydae, JaKe €I TaAKOe PaCCMOTPEHHE
MOJKET B UTOT'C IIPUBECTH K TOMY, YTO OpTaH, KOTOPBIH MPOBOIUT PACCIICIOBAHKE, CACIACT
BBIBOJIT O TOM, YTO JAHHBIH KOHKPETHBIN (PaKTOp HE MOXKET UCIIOJIb30BAThCS JUIS IOKA3aTeIbCTBA
B 00CTOSITENECTBAX TOM MM MHOW KOHKPETHOM OTpaciy WM TOTO UM HHOTO KOHKPETHOIO
CiIydasi, U B 3TOH CBSI3M K JaHHOMY ()aKTHUYECKOMY OIpeIeNIEHUI0 OTHOIIeHUs He uMeeT. Kpome
Toro, ['pynna skcrnepToB NMpuIilia K BEIBOJY O TOM, UTO PACCMOTPEHHE KaKJ0ro U3 (PaKkTOpOB,
MNEPCUUCIICHHBIX B CTATHEC 34, JOJIKHO ABHO ITPOCJIC)KHUBATHECA B OKOHYATCIIBHOM OIIPEACTICHUN

JaHHOTO (haKTa OpraHOM, KOTOPBINA MTPOBOJIUT paCCJ'IeJIOBaHI/IeSS.

AHaJOTrMYHBIN MOJXO0/ UCIOJIB30BAJICS TPYIIIAMHU YKCIEPTOB IIPU PACCMOTPEHUH el
"Thailand H-Beams", "EC-Bed Linen" u "Guatemala-Cement" ("Taunany - 1ByTaBpoBbIe
6anku", "EC - moctensHoe Oenbe" u "['Baremana - iemMeHT"), B X0/1€ KOTOPBIX
aJMUHHMCTPATUBHBIE ONpeeNieHUs] ObUIM COUTEHBI HEJJOCTATOYHBIMU HA TOM K€ OCHOBAHHUU.
[Tpu paccmorpenuu nena "Thailand H-Beams" ("Taunann - nsyraBpoBsie 6anku') rpyrrma
HKCIIEPTOB TaKXe MOJUYEPKHYJIA, UTO OLEHKA JOJDKHA YETKO ciIeloBaTh U3 Aokiaaga. OHa
cZieana 3aKJII04YeHre He TOIBKO O TOM, 4To TansaHa He ydes HEKOTopbie (aKkTopsl,
NIEPEYUCIICHHbIE B cTaThe 3.4, HO U HE OLICHUJI I0JDKHBIM 00pa3oM T€ U3 HUX, KOTOPbIE UM ObLIN
PacCMOTPEHBI COTVIACHO 3TOM K€ cTaThe 3.4, MOCKOJIbKY OH HE MPEJCTAaBUII - HA OCHOBE OYeHKU
3TUX (PaKTOPOB - TOJZKHOTO 0OBSICHEHUS TOT0, KAKUM 00pa30M U MO KaKUM NMPUYHHAM C YYETOM
MO3UTUBHOTO XapaKTepa MHOXKECTBA (PaKTOPOB, UMEIOIIMX OTHOILIEHUE K yIepOy, OH TeM He
MeHee MpUIIeN K BBIBOJLY O TOM, UTO HAIIMOHAJIBHOM OTpaciu Obul HaHeceH yiiep6. Takum
o0pasom, onpeenieHre ymepoa He MOXKET OBITh MPOU3BEICHO HAa OCHOBE "OECITPUCTPACTHON
WM 0ObEKTUBHOMN OLIEHKH" WIIH "0OBEKTUBHOTO PACCMOTPEHUSI" PACKPBITHIX (PaKTHUECKUX
J@AHHBIX . [Ipu paccmoTtpenun anemisanuu, noganHor Tannangom, AO moaTBepauI, 4To
olleHKa BceX 15 (akTopoB sBIsETCs 00513aTeNbHON, U MOATBEPIUII aHAIMU3 TPYIIIbI SKCIIEPTOB

"IIOJTHOCTBIO U B ueHOM"57.

3 Cum. Mexico-HFCS, Panel, mynkt 7.128.
56 Cwm. Thailand H-Beams, Panel, para. 7.256.

37 Cw. Thailand H-Beams Appellate Body, para. 125.
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B nene "Thailand H-beams" ("Taunann - neyraBpoBsie 6anku') [Tonpina yrBepkaana, 4To
crateu 3.1, 3.2 u 3.4 ObLIM HapYIICHBI, TOCKOJIBKY ONpeeeHue, cneaannoe Tanmanaom, He
OBLJI0O OCHOBAHO Ha "MO3UTUBHBIX (DAKTUYECKUX JAHHBIX" U HE BKIIOYAIO "00BEKTUBHOTO
paccMoTpeHus" 00beMa U MOCAEACTBUM ISl LIEHBI TIOJIbCKOTO UMIIOPTA U BO3/ICHCTBHE 3TOTO
MMITOPTA HA TAMIAHICKOTrO IIPOM3BOMTENS -. ['pyIia SKCIEPTOB MPHIIUIA K BEIBOJY, UTO
TeKCTyallbHble TpeOOBaHUs, CoJepKaliruecs B ctaThe 3.1, HamaraloT Ha OpraHbl, KOTOpPbIE
MIPOBOJIAT PACCiIeIOBaHNE, CYIIECTBEHHOE 005A3aTEILCTBO M0 YCTAHOBIICHUIO JIOCTATOYHON
(dakTH4ecKoit 6a3bl ONpeneNeHrs, a TAKXKe M0 pa3yMHOMY 000OCHOBAaHUIO C/ICIAHHOTO

Ol'IpeJIe.J'IeHI/ISIS9 " UTO PACKPLITHIC q)aKTBI HCJIb3d pacCMaTpUBaATh B KAYCCTBEC "HalIJ'Ie)KaHH/IM

00pa3oM yCTaHOBJIEHHBIX", €CJI OHU HE Touns®.

4.4 CooTBeTCTBYWIIHE BONMPOCHI, KOTOPBIE ellle 0(pUIUAILHO He MOJHUMAIHUCH B X0/1e

MEKIIPABUTECIBCTBEHHBIX COBeIIIaHI/lﬁ

IIpu pacuere nEMIMHIOBOM MAPKU €CTh LENBINA P BOIPOCOB, KOTOPBIE HE OYEBUIHBI C
MEPBOIO B3TJIsa, OTHAKO UCKIIOYUTENbHO BaKHBI B OOJIBITMHCTBE AaHTUIEMITMHIOBBIX €Il
[IpensioxeHuss N0 BHECEHUIO U3MEHEHNH 1y nonpasok B CA /] MOTyT mOMOYb yCTPaHUTH
HBIHEIITHUE HelocTaTku, uMerouecs B CA/Jl, TOIbKO B TOM ciydae, eciii OHU OyayT

COCPCAOTOYCHBI HAa TAKUX BAXXHBIX BOIIPOCAX.

Ecnu HenpaBoMepHOCTh MpUPaBHUBAHUS MEXMOJEIBHOTO IEMITMHTA K HYJIIO B HACTOSIIIEE
BpeMs oJjHo3HauHO ycTaHosiieHa B jiene "EC-Bed Linen" ("EC - noctenbHoe Oenbe") B
OTHOILIEHWH OCHOBHOTO IPAaBWJIA, IPEAYCMOTPEHHOTO CTaThel 2.4.2, TO, BEPOSATHO, BAXKHO TAKXKE
B KaKOI-TO M€pe YyTOUHUTh U T€ MOMEHTBI, KOTOPBIE 3TO PEIIEHUE A8MOMAMUYecKy He 03Ha4aeT

WK TTOJIPa3yMEBaeT:

a)  OHO He paccMaTpUBAET BOIPOC MPUPABHUBAHUS JEMIIMHIA K HYIIO MIPU pacyeTe
JIEMIIMHIOBOM MapKH € UCIIOJIb30BAHUEM BTOPOTO OCHOBHOI'O IIPABHUJIA B COOTBETCTBUU CO

ctaTtbeit 2.4.2, T.e. METOJ1 pacyeTa Ha OCHOBE KOHKPETHBIX CJIEJIOK;

58 Cwm. Thailand H-Beams, Panel, para. 7.130.
59 Cwm. Thailand H-Beams, Panel, para. 7.143.

60 Cwm. Thailand H-Beams, Panel, paras. 7.188-7.189.
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b)  OHO He yTOYHSET, JOMYCKAETCs JIU MPUPABHUBAHUE JIEMITMHTA K HYIIO B XOJI€
€XKeroJIHbIX 0030pOB B paMKax CUCTEMbI BBE/ICHUS aHTUAEMIIMHTOBBIX MOILINH 33HIUM YUCIIOM,
Kak, HalpuMep, TOM, KOTOPYIO UCI0JIb30BAIH COEIMHEHHBIE Ilrare®;

c¢)  OHo He yTOYHSeT, JOMyCKaeTcs JIn MPUpPAaBHUBAHUE IEMITUHTA K HYJIIO B ClIydae
U3BATHS (BTOPOE MPABMIIO) U3 CTaThu 2.4.2 (METO/ Ha OCHOBE COTIOCTABJICHHS
CpellHeBSBeHIeHHOfI CTOUMOCTH C ICHAMH KOHKPCTHBIX CI[G.]'IOK). B 51011 cBsA3M BITOJIHE MOXKHO
CACJIaTb BBIBOJ O TOM, YTO, ITIOCKOJIBKY 3aIIpC€T HA IIPUPABHUBAHUC ACMIIMHI'A K HYJIIO B
COOTBETCTBUU C ITPpaBHUIIOM 00 U3BITUN C MATEMATUYECKOH TOUKHA 3pCHHS IPUBCACT K TOMY KC
pPE3YyibTaTy, Kak v B ClIyda€ NPUMCHCHHA OCHOBHOI'O ITpaBuJia, IpUpaBHUBAHWEC JCMIIMHIA K

HYJIIO B COOTBETCTBHH C [PABUIOM 00 H3bSTHH JOTHYECKH IOITYCKACTCS .
4.4.1 Bo3BpaT NOULIMHBI

[IpakTHueckuM IpPUMEPOM TOTO, KaK OTCYTCTBHE KOHKPETHBIX IMPABHII MOXKET CKa3aThCs
Ha pe3yJIbTaTax pacciieIOBaHUS 110 aHTUIEMITMHTOBBIM JIEJIaM, SIBJISIETCSI OTKa3 B
YIOBJIETBOPEHUHU MCKOB O BO3BPATE MOIUIMHBI IO OFOPOKPATUUECKIUM COOOPAKEHUSIM,
CBSI3aHHBIM C HEOOXOMMOCTBIO IOKYMEHTAJIBHOTO MTOATBEPKICHUS. DTa MpobdiieMa CTOUT
0COOEHHO OCTPO B CJIy4ae pa3BUBAIOIINXCS CTPaH, T/Ie CPETHNE BBO3HBIC MOILIMHEI BBIIIE, YEM B

Pa3BUTHIX CTpaHax.

HekoTopsie opratbl, MpoOBOJSIINE pacciieJOBaHMsI, HACTAUBAIOT HA HEOOXOAUMOCTH
MNpEaACTaBICHUA YPE3IMCPHO ACTATU3UPOBAHHBIX JOKYMCHTAJIBHBIX JAHHBIX, IIOATBCPKAAIOIINX,
YTO BBO3HBIE MOULINHBI OBIIIA YIIa4€HbI B OTHOIICHWH BHYTPCHHUX IMPOAAX U YTO OHU HE ObLIH
YI1a4CHbI UJIM BOSMCIICHBI B OTHOICHUHN SKCIIOPTHPYEMEBIX TOBAPOB, MPUYEM MHOT I, B CAMBIX
KpaliHUX ciydasiX, OHU TPeOyIOT OT 3KCIOPTEPOB YOSAUTEIHHO YCTAHOBUTH 3TOT MOMEHT Ha
OCHOBE pacueTa 110 KOHKPETHbIM clieikaM. CTaHIapTHbIE COOTHOLIEHUS "BBOAMMBIE PECYPCHI -

roTOBAadA HpOIIYKIH/ISI", HCII0JIb3YEMbIC MHOTMMHU Pa3BUBAIOIIMMHUCA CTPAHAMH B CBOUX CUCTEMAX

' Bronme BEPOATHO, YTO B Kakoil-1100 MomeHT B Oyaymiem MTCIIA Oynet yTBepx1aTh,

YTO, XOTS IPUPABHUBAHUE JIEMIIMHTA K HYJIIO MOXKET HE JIOMYCKaThCS IPU pacueTe
npeononazaemo2o ypoBHs (JIEMIIMHIOBasl Mapa B ClIydae UMIIOpTa B MIPEJICTOALIEM T'OAY), TEM
HE MEHEe OHO JOIYCKaeTCsl Ul pacyeTa OLEHOYHOI0 YPOBHs (omnpeaeneHre o0beMa IMOLUINH,
NPUYUTAIOLIUXCS 32 MPOLUIBINA T0/1). DTO COOTBETCTBOBAJIO ObI BO3MOXHOCTH, KOTOPYIO
AneuIaIMOHHBINA OpraH OCTaBHJI OTKPHITON B cBOeH cHocke 30 K BOIpocy O MpUpaBHUBAHUU
JIEMITMHTa K HYJII0 U cO0py NOLUINH.

62 Dro Takke cootBercTBOBaNO 661 ATC, I/le IPUPABHUBAHKE IEMITHHIA K HYITIO B
COOTBETCTBUU C METOJ/IOM COIIOCTABJIEHUS CPETHEB3BEILIEHHON CTOMMOCTH C LIEHaMU
KOHKPETHBIX CIIEJIOK CYUTAETCS AOIMYCTUMBIM.
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BO3BpaTa IOLUINHBI, TAKXKE 3a4aCTyI0 B pacyeT He MpUHUMaroTCs. HakoHern, ynmopcTBO OpraHos,
KOTOPBIE ITPOBOJAT PACCIIEAOBAaHMs, B TOM, UTOOBI IMIIOPTUPOBAHHbBIE BBOJUMBIE PECYPCHI
yOeaUTeNnbHO YBA3BIBAIUCH C SKCIIOPTUPOBAHHBIMU TOTOBBIMU TOBApAMHU, MOXKET CO3/1aTh
OrpOMHBIE TPOOJIEMBI Ha MPaKTHKE. B ciiyyae skcnopTepoB MHOTUX Pa3BUBAIOIIUXCS CTPaH,
KOTOpPBIE ITPOU3BO/ISAT MacCOBbIE TOBAPHI, IPOBECTH PA3IUUME B CKIIAJCKUX YCIOBUSIX MEXKIY
00bEMOM BHYTPEHHHUX BBOJIMMBIX PECYPCOB U UMIIOPTHPOBAHHBIMU BHYTPEHHUMU pECypcamu,
MCIOJIb3YEMBIMHU IS TPOU3BOJICTBA TOTOBOM MPOAYKIIHMHU, IOCTYIAIOIIEH B MPOJaKy Ha
BHYTPEHHUH PBIHOK, U SKCIIOPTUPYEMOM, IPAKTUYECKU HEBO3MOXKHO. HekoTopeie u3 3Thx
BBOJMMBIX PECYpPCOB MPEACTABIISAIOT COO0M ChIPbEBBIE U B3aUMO3aMEHIEMbIE MAaTEPUAJIbI,
KOTOpPBIEC HE UMEIOT OTIIMYHUTEIIBHBIX 0COOeHHOCTEH. HecrmocoOHOCTh AKCIIOpPTEpOB
yOenuTeNbHO 10Ka3aTh PAKT usuuecko2o 6KkI04eHUss IMIIOPTUPOBAHHBIX BBOJUMBIX PECYPCOB
B DKCIIOPTUPOBAHHBIE TOTOBBIE TOBAPhI MOXKET SIBUTHCS B 3TOM Clly4yae JjIsi OpraHoB, KOTOpbIE
MPOBOJST pacciieZIOBaHKE, TIOBOJOM IS TOTO, YTOOBI OTKJIOHUTH TPeOOBaHUE O BO3BpATE

MOUIIMHBI, YTO MPHUBOJUT K YBCIIMYCHUIO HOpM&J’IBHOﬁ CTOMMOCTH.

4.4.2 CcyaHble U31ep:KKHU

Bompoc 00 ycioBusix mpeaocTaBIeHUs] KPEAUTOB TaKKe HMEET 0c000e 3HAUCHHE.
OO0BI4HO HU3CPIKKH, CBA3AHHBIC C OKCIIOPTHBIMH KPEAUTAMU, BEIYUTAIOTCA B IIPOLECCCE
OonpeaAcCICHUA YUCTBIX COCTABIIAIOMINX, ITOCKOJBKY OHM HAXOOAT YETKOC TOKYMCHTAJIBHOC
MOATBCPIKACHUC B aKKPCAUTUBAX. OI[HaKO BO MHOTHX PAa3sBUBAIOMIUXCA CTPaHAX YCIOBUA
MpeaoCTaBJICHNA BHYTPCHHUX KPCAUTOB 3a9aCTYIO OCHOBAHBI HA ITPAKTUKCE, HpI/IHSITOI\/’I B
MMPOMBIINIJICHHOCTH. B Ttakom CJIydac U3ACPIKKHU, CBA3aHHBIC C TAKUMH BHYTPCHHHUMU
Kp€auTaMH, HCKOTOPBIMH OpraHaMu, IPpOBOAAIIMMHU paCCICA0OBAHUC, HC BEIYUTAIOTCA HA TOM
OCHOBAHWH, YTO OHH HE "COTJIacOBaHbI Ha IOTOBOPHOM ocHOBE". Takum oOpazoM, HOpMaJibHAS
CTOMMOCTb, BKJTFOUAFOINAsT CCYTHBIC U3JICPIKKH, COTIOCTABIISETCS ¢ KCIIOPTHOH IICHOH, B
KOTOPYIO CCYAHBIC U3JICPKKN HC BKIIFOYCHBI. HOCKOJ’II)Ky CTOUMOCTB BHYTPCHHHUX CCYI
324aCTYIO B Pa3BHBAIOIIMXCS CTPaHAX OTHOCUTEIHHO BBICOKA, YTO O0YCIOBJIICHO BRICOKUMH
CTaBKaMHU MPOLUCHTOB HAa KPATKOCPOYHBIC KPEAUTHI, 3TO ACUMMCTPHUYIHOC COITOCTABJICHUC
CKa3bIBAETCSl HA HUX OCOOCHHO CHIIBHO.

Kpome Toro, B 1iesis1x ydera pa3inyui, KOTOPbIE CKa3bIBAKOTCS HA COMIOCTAaBUMOCTH LIEH,
MOTYT [TOHaI00UTHCSI TOTIOTHUTEIbHBIE O0JIee IeTallbHbIE paBuia. B aToM oTHOIIEHUH
clenyeT OTMETUTh, YTO HEKOTOPBIE CTOPOHBI, TPAJAUIIMOHHO UCIIOJIB3YIOIINE AHTUAEMIIMHI OBBIE
Mepbl Ha MPaKTUKE, BO3JIararoT OpeMs JoKa3bIBaHHs HETOCPEICTBEHHO HA OTBETYMKA, KOTOPHIN
JIOJKEH ITOKA3aTh Pa3jIM4Ke ¢ TOUYKU 3pEHUs YPOBHEN TOPIOBIIN U APYTMX TOPTrOBBIX U

KOMMCPYCCKUX YCHOBHﬁ, CKa3bIBAarOIIMXCs Ha COMMOCTaBUMOCTH IICH.

[Tonoxxenus crateu 2.4 npeaoCTaBIAIOT KOMIICTCHTHBIM OpraHaM CJIMIIKOM 6OJ'II)HIYIO

MapXxy Il MaHEBPaA, ITO3BOJIAA UM OTKIIOHATDH UCKHU 110 TOBOAY TAKUX pa3qu1/H71.
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5. Ilpouenypsl

CoO0TBeTCTBYIOIINE BBIBOJIBI TPYIIIIBI AKCIIEPTOB 10 feny "Guatemala - Definitive Anti-
Dumping Measures on Grey Portland Cement from Mexico"®® ("Guatemala-Cement II")
("I'Baremarna - OKOHYATEIbHbIEC AHTHIEMITUHTOBBIE MEPHI IO CEPOMY MOPTIAHALEMEHTY U3
Mexkcuku") ("I'Baremana - nemenr II) u o geny "Argentina - Definitive Anti-Dumping
Measures on Import of Ceramic Floor Tiles from Italy" ("Argentina-Tiles from Italy")
("ApreHTHHA - OKOHYATEJIbHBIEC AHTUIEMITMHTOBbIE MEPHI 10 UMITOPTY MOJIOBOM KEpaMHUUYECKOI
muTky u3 Utammu" ("ApredaTuna - mimtka u3 Utanuu'") MOTyT CIIyKUTh CBOETO poJia
IPUMEPOM, TTOCKOIBKY OHH®! OXBATBIBAIOT MHOTHE 3 IPOLIEAYPHBIX TPeGOBaHMIA® 1

TPYAHOCTHU, C KOTOPBIMU CTAJIKUBAIOTCA aAMUHUCTPALIUN.

"a) Onpedenenue, coenannoe I'eamemanoii Ha npeomem HATUYUSL OOCMAMOYHBIX
OAHHBIX, NOOMBEPHCOAIOUUX OEMNUHE U YePO3) HaAHeCeHUs yujepoa, 0 6030)HCOeHUs.
paccaedosanus, Hecoemecmumo co cmamvell 5.3 CAJ].

b)  Onmpeoenenue, coenannoe I samemanou Ha npeomem HaIU4us OOCMAMOYHbIX
OAHHBIX, NOOMBEPHCOAIOUUX OEMNUHE U Y2PO3) HaAHeCeHUs yujepoa, 0l 6030)HCOeHUs.
paccnedosanus, u mom akm, Ymo OHA 6NOC1e0CMEUlU He OMKIOHULA 3AA6]1eHUe O
66€0eHUU AHMUOEMNUH20BbIX NOWLIUH, NpedcmasienHoe npeonpuamuem "Cemenmoc
npoepeco", necoemecmumvi co cmamveii 5.8 CA/].

c)  Tom gpaxm, umo I'eamemana ne yseoomuna ceoespemenno Mekcuky 6
coomeemcmauu co cmamveil 5.5 CAJ], necoemecmum ¢ YKA3AHHbIM HOJOHCEHUEM.

d)  Hecobniooenue ' samemanoti mpebosanus, kacaroue2ocs nyoIudHo2o
V8e0OMIeHUsL O 8030VHCOEHUU pACCled08anus, Hecoemecmumo co cmamveil 12.1.1 CAJJ.

e)  Heceoespemennoe npedocmasnenue I eamemanoti noiHo20 mekCma 3as671eHus
Mexcuxu u "Kpyc Acyn" necosmecmumo co cmamvweiti 6.1.3 CA/.

9 Henpeocmasnenue I'eamemanoii oocmyna Mekcuke k mamepuaiam
paccaedosanus necoemecmumo co cmamvamu 6.1.2 u 6.4 CAJ].

63 Cm. WTO, footnote 5, supra.

64 Cum. WTO, footnote 5, supra.

65 Hoxnan AO no geny "US - Hot rolled steel" u noknaa rpymmsl 3KCIEPTOB O STy

"Argentina-Tiles" cogepkaT HHTepeCHbIE MaTepUabl 10 UCIOJB30BAHNIO UMEIOIUXCS (PAKTOB.
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g)  Hecsoespemennoe npeocmasnenue I samemanor mamepuanos, HanpasieHHbIX
"Cemenmoc npoepeco” 19 oexabpsa 1996 2o0a, 6 pacnopsiscenue "Kpyc Acyn" 0o 8 auseaps
1997 200a, necoemecmumo co cmamveti 6.1.2 CA/].

h)  Henpeocmasnenue I 6amemanoii 08yx KONuti Mamepuaios paccied08anus no
mpebosanuto "Kpyc Acyn" necoemecmumo co cmamveti 6.1.2 CAJ].

i) Ilpoonenue ['6amemanou nepuooa pacciedosanusi no npocvbe "Cemenmoc
npoepeco", komopas ne oanra "Kpyc Acyn" 6ce 6ozmooicnocmu 05 3augumuol c80uUx
unmepecos, Hecoemecmumo co cmamoeu 6.2 CA/J.

J) Heundopmuposanue I'samemanoti Mexcuku o 8xnoueHuu
HenpasumenbCmeeHHbIX IKCNepmos 8 2pynny npoepKu HecO8MeCmuUMo ¢ NYHKMom 2
npunodcenus 1 CAJJ.

k)  Henpeowaenenue ' samemanoii mpebosanus 8 aopec "Cemenmoc Ilpoepeco”
NPeOCmasumy U3L0HCEHUe NPULUH, NO KOMOPLIM NOO20MOBKA pe3tome UHGOpMayuu,
npeoCcmasieHHOlL 8 npoyecce NPOBEPKU, OKA3AI0CH HEBO3MONICHOU, HECOBMECTNUMO CO
cmamoveti 6.5.1 CA/J].

l) Pewenue I'eamemanvt npuoamo mamepuanam "Cemenmoc Ilpoepeco”,
npeocmasieHnviM 19 0exabps, KoHpuoeHyuanbHuIl Xapakmep no c8oeti cO6CMEeHHOl
uHUYUamuee Hecoemecmumo co cmamoetl 6.5 CAJJ.

m)  Heungopmuposanue [ eamemanot 6cex 3aunmepeco8aHHblX CHOPOH O
BAdCHETIUUX (DAKMAX, HAXOOAWUXCSL HA PACCMOMPEHUU, HA OCHOBE KOMOPBIX
NPUHUMAEMCSL pelieHue OMHOCUMENbHO NPUMEHEHUS. OKOHYAMEbHBIX Mep,
Hecoemecmumo co cmamoetl 6.9 CAJl.

n)  Hcnonvsosanue I'samemanou "naunyuweri umerowetics ungpopmayuu” 6 yensax
. 6
onpeoeiieHUs €10 OKOHYAMENIbHO20 0eMNUH2A HeCOBMeCmUMOo co cmambeti 6.8 CA*®.

ITo neny "Argentina — Tiles from Italy" ("Aprenruna — mimrka u3 Uranuu") I'pynmna sxkcneproB
IpPHUILIA K BBIBOAY O TOM, YTO:

"a)  Apeenmumna Oeticmeosana 6 napywenue cmamou 6.8 u npunodxcenus Il k CA/J,
HOCKOIbKY OHA He YYld 8 3HAYUMENbHOU Mepe UHDopMayuio, npedCcmagieHHyo
9KCcnopmepamu 0Jisl Onpeoenetus HOPMAIbHOU CIMOUMOCU U IKCNOPMHOU YeHbl, He

NPOUHGHOPMUPOBAG NPU IMOM IKCNOPMEPOS O NPUYUHAX MAKO20 Hey4emd,

66
Guatemala - Cement, Panel, para. 9. Ha3Banue cornamenust AJl 66110 3amenero Ha CA/L.
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b)  Apeenmuna oeticmsosana 6 napyuienue cmamou 6.10 CAJ], ne onpedenus
UHOUBUOYATILHYIO OEMNUH20BVIO MAPIHCY OJISL KAHCO020 IKCHOpMepPd, BKIIOUEHHO2O 6
8bI00PKY MOBAPO8, ABIAIOUUXCSL NPEOMEMOM PACCAEO08AHUSL,

c¢)  Apeenmuna oeticmeosana 6 napyuienue cmamou 2.4 CA/, ne npedycmompes
00HCHBIU OONYCK HA PA3IUYUs 8 PU3UYECKUX XAPAKMEPUCTUKAX, CKA3bI8AIOUWUXCSL HA
CONOCMAaBUMOCMU YEH;

d)  Apeenmuna oeticmeosana 6 napyuienue cmamou 6.9 CAJ, e packpwie nepeo
9KCHOpMepamu OCHOBHbLE (haAKMbl, HAXOOAUUECS HA PACCMOMPEHUU, HA OCHOBE KOMOPbIX
NPUHUMAEMCs peulenue 0 YerecooopasHoCmu NPUMeHeHUss OKOHYAMmelbHbiX mep".

6. BoiBoabI 1 pekOMeH AU

Ha ocHose KOM6I/IHHpOBaHHOFO aHaJIM3a HCPCIICHHBIX UMINIEMEHTAIIMOHHBIX BOIIPOCOB,
BOIIPOCOB, MOAHATBIX KOMMCHTATOpaMu, BOIIPOCOB, 3aTPOHYTEIX B XOI€
MEKIPABUTEILCTBEHHBIX COBEIIAHMI, U TIOCJIEIHUX CIIy4aeB pacciienoBanus B pamkax Y C
BTO, M0oXHO BBICKa3aTh HEKOTOPHIC MPEIBAPUTEIHHBIE COOOPAXKEHHUS IO TIOBOTY BO3MOYKHOTO
MepPEYHs MPUOPUTETHBIX BOIIPOCOB, TOIJICKAIINX 00CYKIACHUIO HA MTEPErOBOpax.

Kak npezcrasnsercs ¢ camoro Hadasa, BHICTYIIJICHUE B MOJAEPXKKY "Koaudukauun"
OnaronpusTHBIX J0k1ag0B AO U IpyIil 3KCIIEPTOB MyTeM BKJIIOUYEHUs HOBBIX cTartell B CA/l,
MOJKET OKa3aThCsl HEHYHBIM C YYETOM CJIOKHBIICHCS JOKTPUHBI U IPAKTUKU IPUMEHEHUS
HoroBoperHoctu 00 yperynupoBanuu criopoB BTO, o6bema nmeperoBopHOro moTeHImania,
KOTOPBIN MPHUAETCS 3aTPaTUTh HA 3TO JI€JI0, U BO3MOYKHOCTH HE YIYUIIUTh, @ YXYIIUTh
cymectBytomue npasuia CAJl. OnHoil U3 caMbIX TPYAHBIX MPOOJIEM B Mpoliecce
pacciieZJoBaHUI U IeperoBOPOB 110 aHTHUIEMIIMHTOBBIM JIEJIaM SBJISIETCS YPOBEHb TEXHUUECKON
JeTalln3aluy U TOYHOCTH, KOTOPBIA HEOOXOAUM JUIsl TOCTHKEHUS TIOCTABICHHBIX LIEJeH.
[ToaTomy 311€CH HEOOXOUMO HE TOJIBKO YETKO ONPENETUTh U 3a0J1arOBpEMEHHO pacCTaBUTh
IIPUOPUTETHI B NPOIIECCE IEPETOBOPOB, HO U 3apaHee MOATOTOBUTH HEOOXO0IMMBIN pabounii u

aJIbTEPHATUBHBIN CLICHAPHIA.

B To ke BpeMst He00X0AMMO NPUHSATH 3a0JIarOBPEMEHHBIE PELLIEHUSI OTHOCUTENIBHO TOTO,
CKOJIBKO CJIEAYeT 3aTpaTUTh IEPErOBOPHOrO MOTEHIMANIA HA OTAEIbHbIE BONpockl. Ha ocHOBE
IIPEABAPUTEIILHOIO AHAIN3A, IPOBEACHHOTO B HACTOSIEM JJOKYMEHTE, MOKHO CIEJATh BBIBOJ O
TOM, 4YTO HEKOTOPBIE HEYPEryJIUPOBAaHHbIE UMIUIEMEHTALMOHHBIE BOIIPOCHI HEJIETKO OTCTOSITh
WM YTO OHU TPEOYIOT CIMIIKOM MHOI'O IEPETOBOPHOTO NMOTEHIIMANIA ISl TIOTYyYEHUS
pE3yJIbTaTOB, KOTOPhIE MOT'YT OKa3aTh OTPAHUYEHHOE peajibHOe Bo3aeicTBue. Cpenu
HEypEeTryJIMPOBAaHHBIX UMIUIEMEHTALIMOHHBIX BOIIPOCOB TE€ U3 HUX, KOTOPBIE MOTI'YT CKa3aTbCs HA

COACPIKAaHNU aHTUACMIIMHIOBOT'O MEXAaHU3MaA, MOKHO ITOJAPA3ACIINTh, KaK IPEACTABIISACTCS, HA
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JIBE€ KaTErOpHH: BOIPOCHI [0 CYIIECTBY U MPOIleAypHbIe BOIpockl. Cpean BOIPOCOB MO
CYIIECTBY MPUOPUTETHBIM, CYAS 110 BCEMY, SIBISETCS, KaK OMKMCAHO HUXKE, pacieT HOpMaIbHOU
CTOUMOCTH.

6.1 Pacuer HOpMaJIbLHOI CTOMMOCTH
6.1.1 Crarbsa 2.2 "OnpeaeseHusi pa3ymMHo#i npuosLIn'

Jaxxe camble ITOCIIEAHUE Cay4yau paccienoBanus B paMkax BTO HocAT o aTomy Bompocy
B KaKOH-TO Mepe KOHCEpPBAaTUBHBIN XxapakTep. Omnpeznenenue "pazymHoe" cieayer BKIOYUTH B
TEKCT C 11eJIbI0 U30eXkaTh "aBToMaTHuyecKuX" BbIBOJIOB WIIM Pa3yMHOM NMpUOBLIH, Kak 00 3TOM
TOBOpPHUTCS B paszene 3.2

6.1.2 Crarbs 2.2.1, cHocka S, "IIpoaaxa nmo neHam Hu:ke cedbecroumoctu'

20-1TpOLIEHTHBIN ITOPOTOBBIM YPOBEHb HE COOTBETCTBYET KOMMEPUYECKON PEAIBHOCTH U
JIOJI’KEH OBITh YBEJIUYEH.

[pyrue Bonpocsl, KOTOpbIe HEOOXOIUMO PACCMOTPETH B IPUOPUTETHOM HOPSAKE, CBSI3aHBI
co crarbsimu 2.4, 2.4.1 n 2.4.2. HekoTopsle U3 3TUX BOIIPOCOB HEYETKO OMPEIEIEHBI B KAUECTBE
HEPELIEHHBIX UMILIEMEHTAIIMOHHBIX BOIPOCOB U JOKHBI ObITh YETKO YTOUHEHBI ITPH MEPBOM Ke
BO3MO>KHOCTH.

6.2 ComnocraBiieHHe HOPMAJIBbHOI CTOMMOCTH € SKCIOPTHLIMHU HEHAMU
6.2.1 Crarbs 2.4 "CnpaBeajiuBoe conocrapjienue"

DTy CcTaThIO CIENYET NEPECMOTPETH C LENbI0 MPUHATH BO BHUMAHUE pa3iINyHbIle (DaKTOPBHI,
KOTOpBIE MOTYT CKa3aThCs Ha ""CIpaBelJIMBOM COMOCTaBICHUH'", @ UMEHHO:

a)  Heo0X0aMMO 00eCIeYUuTh COITOCTABUMOCTh YPOBHS TOPTOBIIM C LIEJIbIO U30€kKaTh
Takux cutyanuii, kak B aene "US — Hot rolled steel" ("CILIA — ropsiuexaTaHble CTajIbHbIE
uznenus "),

b) HeO6XOI[I/IMO pa3pClinThb UCITIOJIB30BAHUC COIMMOCTABUMBIX NOITYCKOB B LEJIAX
IMPOBCACHUA ”CHpaBeI[J'II/IBOFO COMOCTAaBJICHNU" B OTHOIIEHUH CCYAHBIX U3IACPIKECK U BO3BpaATa
KpEaAuToOB.
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6.3 IIpoyue HeyperyJIMpOBaHHbIE BONPOCHI

EcTb eme u 1pyrue HeyperyaupoBaHHbIE BOIIPOCHI, KOTOPHIE MOTYT OBITh IPEAMETOM
JATBHEHIIIETO aHaIM3a Wik 00JIee TIIATeILHOTO KOHTPOJISA, HallpuMep, cTaths 2.4.2.

6.3.1 Cratba 2.4.2

Kak yxassiBanocs Bbiie, B 1okiane AO no neny "EC-Bed-Linen" ("EC nocrensnoe
Oenpe") 4eTKO yKa3bIBAeTCsl Ha HEJOMYCTUMOCTh PUPABHUBAHUS K HYJIIO MEXKMOJIEIBHOTO
JCMIINHTIa. O}IHaKO B 3TOM BBIBOJIC MOKET HE HalTH YE€TKOI'O OTpaXCHUA pa3BHUBarOIasiCA
MpaKTUKa ¥ METOJIOJIOTHS, IPUMEHsIeMasi OpraHaMH 10 TTPOBEICHUIO pacciiejoBaHui. Takum
00pa3zoM, BO BpeMsi IIEPEroBOPOB MPHUCTATHLHOEC BHUMaHUE HEOOX0IUMO OYy/IET yIeTUTh
CJIEIYIOIIUM TPEM MOMEHTaM:

1)  pa3BHUBaeTCs JIM MPAKTUKA TAaKUM 00pa3oM, YTO MIPH UCIIOJIb30BAHUU BTOPOTO
OCHOBHOT'O IIpaBUJIa, MPEIYCMOTPEHHOTO B CTaThe 2.4.2, T.€. COMOCTABICHUE IO
KaXKIbIM KOHKPETHBIM C/I€TIKaM, IPUMEHSETCSl METO/l IPUPAaBHUBAHUS AEMIIMHTA K

HYJIIO;

11) BCC JIM CIIC NPUMCHACTCA MCTOJ IPpUPAaBHUBAHUA ACMIIMHI'A K HYJIFO B paMKax
CUCTCMBI PCTPOAKTUBHBIX aHTUACMIIMHIOBBIX MCP;

1i1) OyAyT 1 OpraHbl 110 MPOBEICHHIO pacciael0BaHui 6osiee 4acTo MOoIb30BaThCs, B
COOTBETCTBUU C NokiaaoM 1o aeny "EC-Bed-Linen" ("EC-noctensHoe 6enbe"),
U3BATHEM U3 CTaThH 2.4.2 B Cllyyasix, KOrja MpupaBHUBAHUE IEMIIMHIA K HYJIIO BCEe
ellle JI0MYCKaeTCsl.

B 3aBucumocTu ot YIIOMAHYTBIX BBIIIC IICPCMCHHBIX, HAKOIIJICHHOT'O OIIbITa U HpaBOBOI\/’I
IMPAKTUKHU B paMKax I[YC 9THU HCPCIICHHBIC BOIIPOCHI TAKIKE MOT'YT IPECTCHAOBATH HA BKIIFOUCHHUC
B CITMCOK IMPUOPUTECTOB.
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6.4 IIpoueaypHbie BONPOCHI

6.4.1 Crarba 5.8 "lIpoBepka HAJINYNSA HE3HAYUTEJIbHOI0 00bEMa UMIIOPTA U
npeHedperaeMo MaJIoii JeMIMHIOBOH Map:xu''

DTy cTaThio HEOOXOAUMO MEPECMOTPETh B COOTBETCTBUHM C IPUHIIUIIAMH,
paccMoTpeHHBIME panee’’. OHAKO, IS TOro YTOOB YOSAUTBCS B TOM, UTO MpEUTaraeMbie
KOPPEKTUBBI IPUBEIYT K CYILIECTBEHHOMY BO3/ICHCTBUIO, COU3MEPUMOMY C 00BEMOM
MEPErOBOPHOTO MOTEHIIMAJA, KOTOPBI MPUAETCS 3aTPaTUTh Ha 3TOT BOMPOC, HE0OX01UMO OyieT
IIPOBECTU COOTBETCTBYIOIIUI aHAIIU3.

6.4.2 Crarbu 5.3 u 5.4 "Ilono:xenune uctuoB' u "bBpemst noka3piBaHus"

BoznoxxenHoe Ha skcropTepoB (akTHuyecKoe Opemsi T0Ka3bIBaHUs TOTO, YTO YCIOBHS,
CBSI3aHHBIE C MTOJIO’KEHUEM HCTILOB B CTaThsX 5.3 U 5.4, opraHaMu, MpOBOIAILNMHA
pacciefioBaHue, He ObUTN yIOBJIETBOPEHBI, CIEAYET OTMEHUTh. OpraHbl, KOTOPbIE MPOBOISAT
paccieioBaHNe, JOJDKHBI IPEICTaBUTh TOKYMEHTAJIbHBIE T0KA3aTENbCTBA, IOATBEPKAAIOIINE
coOnroaeHue 25-nmpoueHTHOro u S0-npoIeHTHOTO KpuTepus npoBepku. [IpeaycMoTpeHHbIH B
cTaThe 5.3 aHaIM3, MOJICKAIINI TMPOBEICHUIO 10 BO30YKICHUS paCCIeI0OBaHUS, TODKCH ObITh
MOJIKPEIUJIEH TOKYMEHTaIbHBIMU JAHHBIMH, @ €r0 pe3yJIbTaThl JOJKHbI TOBOJUTHCS 10 CBEICHUS
3aTPOHYTHIX IKCIIOPTEPOB 0 UX MPOCHOE.

Kpome Toro, cymiecTByeT MHOKECTBO IPYTUX BOMPOCOB, KOTOPHIE MOTYT OBITh TIOTHSTHI B
paMKax MpoIeAYPHBIX BOMPOCOB, TAKHUX, KaK MPOJOJKUTEIFHOCTh AHTHIEMITMHTOBBIX MEP WUITH
MEPECMOTP KOHEUHBIX CPOKOB, BOIIPOCHUKH, SI3BIK, KOTOPBHIMU TMOJIB3YIOTCS OPTaHbI 110
IIPOBEJICHUIO paccieloBaHus, U LIEHOBbIE 00s3aTeNIbCcTBA. B X0/1€ eperoBopoB HEKOTOPHIE U3
ATUX MPOIEAYPHBIX BOITPOCOB MOT'YT SIBUTHCS MIPEAMETOM 00CYKIeHUU. B TO ke BpeMs
HEe00X0oauMO Oy/IeT MPOBECTH THIATEIIBHYIO OIEHKY BceX "3a" u "mMpoTHB' MO KaK10My BOIIPOCY
U COIMOCTABUTh PE3YJIbTAThl 3TOT0 aHaJIN3a C 00bEMOM IEPErOBOPHOIO MOTEHIINAJA, KOTOPhIE

MNpUACTCA Ha HUX 3aTPAaTUTh.

[Tomumo ctarbu 15 CAJl u npoBepKU HE3HAUUTEIBLHOTO 00bEMa UMIIOPTA U
npeHedperaeMo MaJiol JEMITUHTOBOM MapKu, TPYAHO OMPEAEIIUTh HAaJEKHOE "TOPU30HTaIbHOE"
M0JIOXKEeHUE, ob1iee 11 Bcero CornamieHust B I€JI0M, C TIOMOIIBIO KOTOPOrO MOKHO ObLIO ObI
OTIPENIEHTD M 3aKPEIUTh KOHIETIIHIO0 0c000T0 U Au(PepeHIPOBaHHOTO PEKIMA.

7 Cwm IIYHKT 3.2 BBIIIIE.
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B xoxe moaroroBku k yerBepToi kKoHpepenunn MuHUCTpoB BTO 0110 cemano yxe
YIIOMUHABIIEECs paHee MPEUI0KEHHE O TOM, YTOObI BBECTH MPE3YMIIIHIO AEMIIMHTa UMIIOPTA U3
Pa3BUTHIX B Pa3BUBAIOIINECS CTPAHBI MPU COOJIIOICHUH HEKOTOPBIX yciioBuit. C npyroit
CTOPOHBI, U C YYETOM KaJIpOBbIX U (PMHAHCOBBIX TPYJHOCTEN, C KOTOPHIMH CTAJIKHUBAIOTCS
agmunuctpanuu HPC, Obut crienansl npeyioxkeHus pa3padoTarh YIpOIIEHHYIO TPOLEYPY

MNPUHATHA aHTUACMITMHTOBBIX MEP HANMCHEC Pa3BUTHIMU CTpaHaMI/I68.

[TpakTryeckast OCyleCTBUMOCTh TaKoM "IBOMHON" Mpoueypbl MOKET OKa3aThCs BECbMa
TPYAHOI B MPOLECCE MEPETOBOPOB C YUETOM MOJIUTHYECKUX U TEXHHYECKUX CI0KHOCTEH, C
KOTOPBIMHU MO>KET CTOJIKHYThCSI TAKOM Kypc AeiicTBuil. B kauecTBe anbTepHaTUBBI HEOOXOIMMO
Oynet pa3paboTaTh pa3IMvYHbIC KPUTCPUU U TIOKA3ATEIH JJIs BBEJCHUS B ICHCTBUE CHCTEMBI
3alIUThI C MOMOIIBIO MEP, HAMPABIECHHBIX MPOTHB JEMITMHTA UMITOPTA U3 Pa3BUBAIOIINXCS
crpad. OJHAKO 3TOT BOMPOC JIOJHKEH SIBUTHCS MPEIMETOM aHATUTUYECKOTO U HAYYHOTO
MCCJICIOBAHMS B IENSIX pa3pabOTKU HAJEKHBIX TMPEITI0KEHHH, KOTOPBIE MOKHO ObLIO OBI
OTCTOSTb.

Opnolt u3 nepsbIx nHenel - B yactu gocryna HPC k peiHKY - Moria Obl 3aK/1104aThes BO
B3SITHH Ha ce0sl pa3BUTHIMU CTpaHaMH OOILEro IOPUANYECKOro 00s3aTeabCTBa HE BO30YKIaTh
aHTUJIEMITUHTOBBIEC paccienaoBanus mpotuB HPC. 310 00s3aTenbCTBO MOTIIO OBI SBUTHCS OJTHUM
13 KOMITOHEHTOB 0OIIEro MeXaHn3Ma ynydamenust foctyma HPC k peIHKY Ha IPOYHO# 0cHOBE® .

Pemenrie HEKOTOPHIX OCHOBHBIX BOIPOCOB, MOJHATHIX B HACTOSAIIEM JIOKYMEHTE,
pa3paboTKa COOTBETCTBYIOIIUX 00S3aTEILCTB B OTHOIIICHUH TPEeHEeOperaeMo Majoit
JEMIIMHTOBOM Map:Ku U MpUJIaHue cTaThe 15 AeiiCTBEHHOr0 XapakTepa, MOTJIH Obl IPEACTABIATh
co00i1 pa3yMHYI0 OCHOBY JJIsl COTJIACOBAaHUS BOIPOCOB, MOJIEKAILIUX PACCMOTPEHUIO HA IEPBOM
JTare neperoBOpoB.

8 Cm. WTO, LCD Trade Ministers Meeting, 22-24 July 2001, WT/L489 (6 August 2001).

% Bonee mompoGHO cM. B Improving Market Access for LDCs, UNCTAD//DICT/TNCD/4
(May 2001).
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ANNEX I

Excerpt from WTO document WT/MIN(01)/DEC/1 of 20 November 2001:

Ministerial Declaration — Adopted on 14 November 2001
Ministerial Conference, Fourth Session, Doha, 9-14 November 2001

WORK PROGRAMME
IMPLEMENTATION-RELATED ISSUES AND CONCERNS

12.  We attach the utmost importance to the implementation-related issues and concerns raised
by Members and are determined to find appropriate solutions to them. In this connection, and
having regard to the General Council Decisions of 3 May and 15 December 2000, we further
adopt the Decision on Implementation-Related Issues and Concerns in document
WT/MIN(01)/17 to address a number of implementation problems faced by Members. We agree
that negotiations on outstanding implementation issues shall be an integral part of the Work
Programme we are establishing, and that agreements reached at an early stage in these
negotiations shall be treated in accordance with the provisions of paragraph 47 below. In this
regard, we shall proceed as follows: (a) where we provide a specific negotiating mandate in this
Declaration, the relevant implementation issues shall be addressed under that mandate; (b) the
other outstanding implementation issues shall be addressed as a matter of priority by the relevant
WTO bodies, which shall report to the Trade Negotiations Committee, established under
paragraph 46 below, by the end of 2002 for appropriate action.

WTO RULES

28. In the light of experience and of the increasing application of these instruments by
Members, we agree to negotiations aimed at clarifying and improving disciplines under the
Agreements on Implementation of Article VI of the GATT 1994 and on Subsidies and
Countervailing Measures, while preserving the basic concepts, principles and effectiveness of
these Agreements and their instruments and objectives, and taking into account the needs of
developing and least-developed participants. In the initial phase of the negotiations, participants
will indicate the provisions, including disciplines on trade distorting practices, that they seek to
clarify and improve in the subsequent phase. In the context of these negotiations, participants
shall also aim to clarify and improve WTO disciplines on fisheries subsidies, taking into account
the importance of this sector to developing countries. We note that fisheries subsidies are also
referred to in paragraph 31.

29. We also agree to negotiations aimed at clarifying and improving disciplines and procedures
under the existing WTO provisions applying to regional trade agreements. The negotiations
shall take into account the developmental aspects of regional trade agreements.
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ANNEX II

Excerpt from WTO document WT/MIN(01)17 of 20 November 2001:

Implementation-Related Issues and Concerns — Decision of 14 November 2001
Ministerial Conference, Fourth Session, Doha, 9-14 November 2001

Agreement on the Implementation of Article VI of the General Agreement on Tariffs and
Trade 1994

7.1  Agrees that investigating authorities shall examine with special care any application
for the initiation of an anti-dumping investigation where an investigation of the same
product from the same Member resulted in a negative finding within the 365 days prior to
the filing of the application and that, unless this pre-initiation examination indicates that
circumstances have changed, the investigation shall not proceed.

7.2 Recognizes that, while Article 15 of the Agreement on the Implementation of
Article VI of the General Agreement on Tariffs and Trade 1994 is a mandatory provision,
the modalities for its application would benefit from clarification. Accordingly, the
Committee on Anti-Dumping Practices is instructed, through its working group on
Implementation, to examine this issue and to draw up appropriate recommendations within
twelve months on how to operationalize this provision.

7.3 Takes note that Article 5.8 of the Agreement on the Implementation of Article VI of
the General Agreement on Tariffs and Trade 1994 does not specify the time-frame to be
used in determining the volume of dumped imports, and that this lack of specificity creates
uncertainties in the implementation of the provision. The Committee on Anti-Dumping
Practices is instructed, through its working group on Implementation, to study this issue
and draw up recommendations within 12 months, with a view to ensuring the maximum
possible predictability and objectivity in the application of time frames.

7.4 Takes note that Article 18.6 of the Agreement on the Implementation of Article VI of
the General Agreement on Tariffs and Trade 1994 requires the Committee on Anti-
Dumping Practices to review annually the implementation and operation of the Agreement
taking into account the objectives thereof. The Committee on Anti-dumping Practices is
instructed to draw up guidelines for the improvement of annual reviews and to report its
views and recommendations to the General Council for subsequent decision within 12
months.



_52-

ANNEX III

AGREEMENT ON IMPLEMENTATION OF ARTICLE VI
OF THE GENERAL AGREEMENT ON TARIFFS AND TRADE 1994

Members hereby agree as follows:
PART I
Article 1

Principles

An anti-dumping measure shall be applied only under the circumstances provided for in
Article VI of GATT 1994 and pursuant to investigations initiated' and conducted in accordance
with the provisions of this Agreement. The following provisions govern the application of
Article VI of GATT 1994 in so far as action is taken under anti-dumping legislation or regulations.

Article 2
Determination of Dumping

2.1 For the purpose of this Agreement, a product is to be considered as being dumped, i.e.
introduced into the commerce of another country at less than its normal value, if the export price of
the product exported from one country to another is less than the comparable price, in the ordinary
course of trade, for the like product when destined for consumption in the exporting country.

2.2 When there are no sales of the like product in the ordinary course of trade in the domestic
market of the exporting country or when, because of the particular market situation or the low
volume of the sales in the domestic market of the exporting country?, such sales do not permit a
proper comparison, the margin of dumping shall be determined by comparison with a comparable
price of the like product when exported to an appropriate third country, provided that this price is

' The term "initiated" as used in this Agreement means the procedural action by which a

Member formally commences an investigation as provided in Article 5.

Sales of the like product destined for consumption in the domestic market of the exporting
country shall normally be considered a sufficient quantity for the determination of the normal
value if such sales constitute 5 per cent or more of the sales of the product under consideration to
the importing Member, provided that a lower ratio should be acceptable where the evidence
demonstrates that domestic sales at such lower ratio are nonetheless of sufficient magnitude to
provide for a proper comparison.
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representative, or with the cost of production in the country of origin plus a reasonable amount for
administrative, selling and general costs and for profits.

2.2.1 Sales of the like product in the domestic market of the exporting country or sales to a
third country at prices below per unit (fixed and variable) costs of production plus
administrative, selling and general costs may be treated as not being in the ordinary
course of trade by reason of price and may be disregarded in determining normal value
only if the authorities® determine that such sales are made within an extended period of
time* in substantial quantities and are at prices which do not provide for the recovery
of all costs within a reasonable period of time. If prices which are below per unit costs
at the time of sale are above weighted average per unit costs for the period of
investigation, such prices shall be considered to provide for recovery of costs within a
reasonable period of time.

2.2.1.1 For the purpose of paragraph 2, costs shall normally be calculated on the basis of
records kept by the exporter or producer under investigation, provided that such
records are in accordance with the generally accepted accounting principles of the
exporting country and reasonably reflect the costs associated with the production
and sale of the product under consideration. Authorities shall consider all available
evidence on the proper allocation of costs, including that which is made available
by the exporter or producer in the course of the investigation provided that such
allocations have been historically utilized by the exporter or producer, in particular
in relation to establishing appropriate amortization and depreciation periods and
allowances for capital expenditures and other development costs. Unless already
reflected in the cost allocations under this sub-paragraph, costs shall be adjusted
appropriately for those non-recurring items of cost which benefit future and/or

3 When in this Agreement the term "authorities" is used, it shall be interpreted as meaning

authorities at an appropriate senior level.
4 The extended period of time should normally be one year but shall in no case be less than six
months.

> Sales below per unit costs are made in substantial quantities when the authorities establish that
the weighted average selling price of the transactions under consideration for the determination of
the normal value is below the weighted average per unit costs, or that the volume of sales below
per unit costs represents not less than 20 per cent of the volume sold in transactions under
consideration for the determination of the normal value.
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current production, or for circumstances in which costs during the period of
investigation are affected by start-up operations.®

2.2.2 For the purpose of paragraph 2, the amounts for administrative, selling and general
costs and for profits shall be based on actual data pertaining to production and sales in
the ordinary course of trade of the like product by the exporter or producer under
investigation. When such amounts cannot be determined on this basis, the amounts
may be determined on the basis of:

(1) the actual amounts incurred and realized by the exporter or producer in question
in respect of production and sales in the domestic market of the country of origin
of the same general category of products;

(11) the weighted average of the actual amounts incurred and realized by other
exporters or producers subject to investigation in respect of production and sales
of the like product in the domestic market of the country of origin;

(111) any other reasonable method, provided that the amount for profit so established
shall not exceed the profit normally realized by other exporters or producers on
sales of products of the same general category in the domestic market of the
country of origin.

2.3 In cases where there is no export price or where it appears to the authorities concerned that
the export price is unreliable because of association or a compensatory arrangement between the
exporter and the importer or a third party, the export price may be constructed on the basis of the
price at which the imported products are first resold to an independent buyer, or if the products are
not resold to an independent buyer, or not resold in the condition as imported, on such reasonable
basis as the authorities may determine.

2.4 A fair comparison shall be made between the export price and the normal value. This
comparison shall be made at the same level of trade, normally at the ex-factory level, and in
respect of sales made at as nearly as possible the same time. Due allowance shall be made in each
case, on its merits, for differences which affect price comparability, including differences in
conditions and terms of sale, taxation, levels of trade, quantities, physical characteristics, and any

6 The adjustment made for start-up operations shall reflect the costs at the end of the start-up

period or, if that period extends beyond the period of investigation, the most recent costs which can
reasonably be taken into account by the authorities during the investigation.



-55-

other differences which are also demonstrated to affect price comparability.” In the cases referred
to in paragraph 3, allowances for costs, including duties and taxes, incurred between importation
and resale, and for profits accruing, should also be made. If in these cases price comparability has
been affected, the authorities shall establish the normal value at a level of trade equivalent to the
level of trade of the constructed export price, or shall make due allowance as warranted under this
paragraph. The authorities shall indicate to the parties in question what information is necessary to
ensure a fair comparison and shall not impose an unreasonable burden of proof on those parties.

2.4.1 When the comparison under paragraph 4 requires a conversion of currencies, such
conversion should be made using the rate of exchange on the date of sale®, provided
that when a sale of foreign currency on forward markets is directly linked to the export
sale involved, the rate of exchange in the forward sale shall be used. Fluctuations in
exchange rates shall be ignored and in an investigation the authorities shall allow
exporters at least 60 days to have adjusted their export prices to reflect sustained
movements in exchange rates during the period of investigation.

2.4.2 Subject to the provisions governing fair comparison in paragraph 4, the existence of
margins of dumping during the investigation phase shall normally be established on
the basis of a comparison of a weighted average normal value with a weighted average
of prices of all comparable export transactions or by a comparison of normal value and
export prices on a transaction-to-transaction basis. A normal value established on a
weighted average basis may be compared to prices of individual export transactions if
the authorities find a pattern of export prices which differ significantly among different
purchasers, regions or time periods, and if an explanation is provided as to why such
differences cannot be taken into account appropriately by the use of a weighted
average-to-weighted average or transaction-to-transaction comparison.

2.5 In the case where products are not imported directly from the country of origin but are
exported to the importing Member from an intermediate country, the price at which the products
are sold from the country of export to the importing Member shall normally be compared with the
comparable price in the country of export. However, comparison may be made with the price in
the country of origin, if, for example, the products are merely transshipped through the country of
export, or such products are not produced in the country of export, or there is no comparable price
for them in the country of export.

7 It is understood that some of the above factors may overlap, and authorities shall ensure that

they do not duplicate adjustments that have been already made under this provision.
8 Normally, the date of sale would be the date of contract, purchase order, order confirmation, or
ivoice, whichever establishes the material terms of sale.
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2.6 Throughout this Agreement the term "like product" ("produit similaire") shall be interpreted
to mean a product which is identical, i.e. alike in all respects to the product under consideration, or
in the absence of such a product, another product which, although not alike in all respects, has
characteristics closely resembling those of the product under consideration.

2.7  This Article is without prejudice to the second Supplementary Provision to paragraph 1 of
Article VI in Annex [ to GATT 1994.

Article 3
Determination of Injury’

3.1 A determination of injury for purposes of Article VI of GATT 1994 shall be based on
positive evidence and involve an objective examination of both (a) the volume of the dumped
imports and the effect of the dumped imports on prices in the domestic market for like products,
and (b) the consequent impact of these imports on domestic producers of such products.

3.2 With regard to the volume of the dumped imports, the investigating authorities shall consider
whether there has been a significant increase in dumped imports, either in absolute terms or
relative to production or consumption in the importing Member. With regard to the effect of the
dumped imports on prices, the investigating authorities shall consider whether there has been a
significant price undercutting by the dumped imports as compared with the price of a like product
of the importing Member, or whether the effect of such imports is otherwise to depress prices to a
significant degree or prevent price increases, which otherwise would have occurred, to a
significant degree. No one or several of these factors can necessarily give decisive guidance.

3.3 Where imports of a product from more than one country are simultaneously subject to
anti-dumping investigations, the investigating authorities may cumulatively assess the effects of
such imports only if they determine that (a) the margin of dumping established in relation to the
imports from each country is more than de minimis as defined in paragraph 8 of Article 5 and the
volume of imports from each country is not negligible and (b) a cumulative assessment of the
effects of the imports is appropriate in light of the conditions of competition between the imported
products and the conditions of competition between the imported products and the like domestic
product.

®  Under this Agreement the term "injury" shall, unless otherwise specified, be taken to mean

material injury to a domestic industry, threat of material injury to a domestic industry or material
retardation of the establishment of such an industry and shall be interpreted in accordance with the
provisions of this Article.
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3.4 The examination of the impact of the dumped imports on the domestic industry concerned
shall include an evaluation of all relevant economic factors and indices having a bearing on the
state of the industry, including actual and potential decline in sales, profits, output, market share,
productivity, return on investments, or utilization of capacity; factors affecting domestic prices;
the magnitude of the margin of dumping; actual and potential negative effects on cash flow,
inventories, employment, wages, growth, ability to raise capital or investments. This list is not
exhaustive, nor can one or several of these factors necessarily give decisive guidance.

3.5 It must be demonstrated that the dumped imports are, through the effects of dumping, as set
forth in paragraphs 2 and 4, causing injury within the meaning of this Agreement. The
demonstration of a causal relationship between the dumped imports and the injury to the domestic
industry shall be based on an examination of all relevant evidence before the authorities. The
authorities shall also examine any known factors other than the dumped imports which at the same
time are injuring the domestic industry, and the injuries caused by these other factors must not be
attributed to the dumped imports. Factors which may be relevant in this respect include, inter alia,
the volume and prices of imports not sold at dumping prices, contraction in demand or changes in
the patterns of consumption, trade restrictive practices of and competition between the foreign and
domestic producers, developments in technology and the export performance and productivity of
the domestic industry.

3.6  The effect of the dumped imports shall be assessed in relation to the domestic production of
the like product when available data permit the separate identification of that production on the
basis of such criteria as the production process, producers' sales and profits. If such separate
identification of that production is not possible, the effects of the dumped imports shall be assessed
by the examination of the production of the narrowest group or range of products, which includes
the like product, for which the necessary information can be provided.

3.7 A determination of a threat of material injury shall be based on facts and not merely on
allegation, conjecture or remote possibility. The change in circumstances which would create a
situation in which the dumping would cause injury must be clearly foreseen and imminent.'’ In
making a determination regarding the existence of a threat of material injury, the authorities
should consider, inter alia, such factors as:

(1)  asignificant rate of increase of dumped imports into the domestic market indicating
the likelihood of substantially increased importation;

" One example, though not an exclusive one, is that there is convincing reason to believe that

there will be, in the near future, substantially increased importation of the product at dumped
prices.
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(i) sufficient freely disposable, or an imminent, substantial increase in, capacity of the
exporter indicating the likelihood of substantially increased dumped exports to the
importing Member's market, taking into account the availability of other export
markets to absorb any additional exports;

(111) whether imports are entering at prices that will have a significant depressing or
suppressing effect on domestic prices, and would likely increase demand for further
imports; and

(iv) 1inventories of the product being investigated.

No one of these factors by itself can necessarily give decisive guidance but the totality of the
factors considered must lead to the conclusion that further dumped exports are imminent and that,
unless protective action is taken, material injury would occur.

3.8  With respect to cases where injury is threatened by dumped imports, the application of
anti-dumping measures shall be considered and decided with special care.

Article 4
Definition of Domestic Industry

4.1 For the purposes of this Agreement, the term "domestic industry" shall be interpreted as
referring to the domestic producers as a whole of the like products or to those of them whose
collective output of the products constitutes a major proportion of the total domestic production of
those products, except that:

(i)  when producers are related'' to the exporters or importers or are themselves importers
of the allegedly dumped product, the term "domestic industry" may be interpreted as
referring to the rest of the producers;

""" For the purpose of this paragraph, producers shall be deemed to be related to exporters or

importers only if (a) one of them directly or indirectly controls the other; or (b) both of them are
directly or indirectly controlled by a third person; or (c) together they directly or indirectly control
a third person, provided that there are grounds for believing or suspecting that the effect of the
relationship is such as to cause the producer concerned to behave differently from non-related
producers. For the purpose of this paragraph, one shall be deemed to control another when the
former is legally or operationally in a position to exercise restraint or direction over the latter.
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(i) 1in exceptional circumstances the territory of a Member may, for the production in
question, be divided into two or more competitive markets and the producers within
each market may be regarded as a separate industry if (a) the producers within such
market sell all or almost all of their production of the product in question in that
market, and (b) the demand in that market is not to any substantial degree supplied by
producers of the product in question located elsewhere in the territory. In such
circumstances, injury may be found to exist even where a major portion of the total
domestic industry is not injured, provided there is a concentration of dumped imports
into such an isolated market and provided further that the dumped imports are causing
injury to the producers of all or almost all of the production within such market.

4.2 When the domestic industry has been interpreted as referring to the producers in a certain
area, i.e. a market as defined in paragraph 1(ii), anti-dumping duties shall be levied'? only on the
products in question consigned for final consumption to that area. When the constitutional law of
the importing Member does not permit the levying of anti-dumping duties on such a basis, the
importing Member may levy the anti-dumping duties without limitation only if (@) the exporters
shall have been given an opportunity to cease exporting at dumped prices to the area concerned or
otherwise give assurances pursuant to Article 8 and adequate assurances in this regard have not
been promptly given, and (b) such duties cannot be levied only on products of specific producers
which supply the area in question.

4.3 Where two or more countries have reached under the provisions of paragraph 8(a) of
Article XXIV of GATT 1994 such a level of integration that they have the characteristics of a
single, unified market, the industry in the entire area of integration shall be taken to be the
domestic industry referred to in paragraph 1.
4.4  The provisions of paragraph 6 of Article 3 shall be applicable to this Article.
Article 5

Initiation and Subsequent Investigation

5.1  Except as provided for in paragraph 6, an investigation to determine the existence, degree

and effect of any alleged dumping shall be initiated upon a written application by or on behalf of
the domestic industry.

2 As used in this Agreement "levy" shall mean the definitive or final legal assessment or

collection of a duty or tax.
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5.2 An application under paragraph 1 shall include evidence of (@) dumping, (b) injury within
the meaning of Article VI of GATT 1994 as interpreted by this Agreement and (c¢) a causal link
between the dumped imports and the alleged injury. Simple assertion, unsubstantiated by relevant

evidence, cannot be considered sufficient to meet the requirements of this paragraph. The

application shall contain such information as is reasonably available to the applicant on the

following:

(i)

(ii)

(111)

(iv)

the identity of the applicant and a description of the volume and value of the domestic
production of the like product by the applicant. Where a written application is made
on behalf of the domestic industry, the application shall identify the industry on behalf
of which the application is made by a list of all known domestic producers of the like
product (or associations of domestic producers of the like product) and, to the extent
possible, a description of the volume and value of domestic production of the like
product accounted for by such producers;

a complete description of the allegedly dumped product, the names of the country or
countries of origin or export in question, the identity of each known exporter or foreign
producer and a list of known persons importing the product in question;

information on prices at which the product in question is sold when destined for
consumption in the domestic markets of the country or countries of origin or export
(or, where appropriate, information on the prices at which the product is sold from the
country or countries of origin or export to a third country or countries, or on the
constructed value of the product) and information on export prices or, where
appropriate, on the prices at which the product is first resold to an independent buyer in
the territory of the importing Member;

information on the evolution of the volume of the allegedly dumped imports, the effect
of these imports on prices of the like product in the domestic market and the
consequent impact of the imports on the domestic industry, as demonstrated by
relevant factors and indices having a bearing on the state of the domestic industry, such
as those listed in paragraphs 2 and 4 of Article 3.

5.3 The authorities shall examine the accuracy and adequacy of the evidence provided in the

application to determine whether there is sufficient evidence to justify the initiation of an

investigation.
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5.4 An investigation shall not be initiated pursuant to paragraph 1 unless the authorities have
determined, on the basis of an examination of the degree of support for, or opposition to, the
application expressed"® by domestic producers of the like product, that the application has been
made by or on behalf of the domestic industry."  The application shall be considered to have

been made "by or on behalf of the domestic industry" if it is supported by those domestic

producers whose collective output constitutes more than 50 per cent of the total production of the

like product produced by that portion of the domestic industry expressing either support for or

opposition to the application. However, no investigation shall be initiated when domestic

producers expressly supporting the application account for less than 25 per cent of total production

of the like product produced by the domestic industry.

5.5

The authorities shall avoid, unless a decision has been made to initiate an investigation, any

publicizing of the application for the initiation of an investigation. However, after receipt of a

properly documented application and before proceeding to initiate an investigation, the authorities

shall notify the government of the exporting Member concerned.

5.6

If, in special circumstances, the authorities concerned decide to initiate an investigation

without having received a written application by or on behalf of a domestic industry for the

initiation of such investigation, they shall proceed only if they have sufficient evidence of

dumping, injury and a causal link, as described in paragraph 2, to justify the initiation of an

investigation.

5.7 The evidence of both dumping and injury shall be considered simultaneously (@) in the

decision whether or not to initiate an investigation, and (b) thereafter, during the course of the

investigation, starting on a date not later than the earliest date on which in accordance with the

provisions of this Agreement provisional measures may be applied.

13

In the case of fragmented industries involving an exceptionally large number of producers,

authorities may determine support and opposition by using statistically valid sampling techniques.

14

Members are aware that in the territory of certain Members employees of domestic producers

of the like product or representatives of those employees may make or support an application for
an investigation under paragraph 1.
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5.8 An application under paragraph 1 shall be rejected and an investigation shall be terminated
promptly as soon as the authorities concerned are satisfied that there is not sufficient evidence of
either dumping or of injury to justify proceeding with the case. There shall be immediate
termination in cases where the authorities determine that the margin of dumping is de minimis, or
that the volume of dumped imports, actual or potential, or the injury, is negligible. The margin of
dumping shall be considered to be de minimis if this margin is less than 2 per cent, expressed as a
percentage of the export price. The volume of dumped imports shall normally be regarded as
negligible if the volume of dumped imports from a particular country is found to account for less
than 3 per cent of imports of the like product in the importing Member, unless countries which
individually account for less than 3 per cent of the imports of the like product in the importing
Member collectively account for more than 7 per cent of imports of the like product in the
importing Member.

5.9 An anti-dumping proceeding shall not hinder the procedures of customs clearance.

5.10 Investigations shall, except in special circumstances, be concluded within one year, and in no
case more than 18 months, after their initiation.

Article 6
Evidence

6.1 All interested parties in an anti-dumping investigation shall be given notice of the
information which the authorities require and ample opportunity to present in writing all evidence
which they consider relevant in respect of the investigation in question.

6.1.1 Exporters or foreign producers receiving questionnaires used in an anti-dumping
investigation shall be given at least 30 days for reply."”” Due consideration should be
given to any request for an extension of the 30-day period and, upon cause shown,
such an extension should be granted whenever practicable.

6.1.2 Subject to the requirement to protect confidential information, evidence presented in
writing by one interested party shall be made available promptly to other interested
parties participating in the investigation.

5 Asa general rule, the time-limit for exporters shall be counted from the date of receipt of the

questionnaire, which for this purpose shall be deemed to have been received one week from the
date on which it was sent to the respondent or transmitted to the appropriate diplomatic
representative of the exporting Member or, in the case of a separate customs territory Member of
the WTO, an official representative of the exporting territory.
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6.1.3 As soon as an investigation has been initiated, the authorities shall provide the full text
of the written application received under paragraph 1 of Article 5 to the known
exporters'® and to the authorities of the exporting Member and shall make it available,
upon request, to other interested parties involved. Due regard shall be paid to the
requirement for the protection of confidential information, as provided for in
paragraph 5.

6.2 Throughout the anti-dumping investigation all interested parties shall have a full opportunity
for the defence of their interests. To this end, the authorities shall, on request, provide
opportunities for all interested parties to meet those parties with adverse interests, so that opposing
views may be presented and rebuttal arguments offered. Provision of such opportunities must take
account of the need to preserve confidentiality and of the convenience to the parties. There shall
be no obligation on any party to attend a meeting, and failure to do so shall not be prejudicial to
that party's case. Interested parties shall also have the right, on justification, to present other
information orally.

6.3  Oral information provided under paragraph 2 shall be taken into account by the authorities
only in so far as it is subsequently reproduced in writing and made available to other interested
parties, as provided for in subparagraph 1.2.

6.4 The authorities shall whenever practicable provide timely opportunities for all interested
parties to see all information that is relevant to the presentation of their cases, that is not
confidential as defined in paragraph 5, and that is used by the authorities in an anti-dumping
investigation, and to prepare presentations on the basis of this information.

6.5 Any information which is by nature confidential (for example, because its disclosure would
be of significant competitive advantage to a competitor or because its disclosure would have a
significantly adverse effect upon a person supplying the information or upon a person from whom
that person acquired the information), or which is provided on a confidential basis by parties to an
investigation shall, upon good cause shown, be treated as such by the authorities. Such
information shall not be disclosed without specific permission of the party submitting it."”

16 Tt being understood that, where the number of exporters involved is particularly high, the full

text of the written application should instead be provided only to the authorities of the exporting
Member or to the relevant trade association.

7" Members are aware that in the territory of certain Members disclosure pursuant to a narrowly-
drawn protective order may be required.
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6.5.1 The authorities shall require interested parties providing confidential information to
furnish non-confidential summaries thereof. These summaries shall be in sufficient
detail to permit a reasonable understanding of the substance of the information
submitted in confidence. In exceptional circumstances, such parties may indicate that
such information is not susceptible of summary. In such exceptional circumstances, a
statement of the reasons why summarization is not possible must be provided.

6.5.2 If the authorities find that a request for confidentiality is not warranted and if the
supplier of the information is either unwilling to make the information public or to
authorize its disclosure in generalized or summary form, the authorities may disregard
such information unless it can be demonstrated to their satisfaction from appropriate
sources that the information is correct.'®

6.6  Except in circumstances provided for in paragraph 8, the authorities shall during the course
of an investigation satisfy themselves as to the accuracy of the information supplied by interested
parties upon which their findings are based.

6.7 In order to verify information provided or to obtain further details, the authorities may carry
out investigations in the territory of other Members as required, provided they obtain the
agreement of the firms concerned and notify the representatives of the government of the Member
in question, and unless that Member objects to the investigation. The procedures described in
Annex [ shall apply to investigations carried out in the territory of other Members. Subject to the
requirement to protect confidential information, the authorities shall make the results of any such
investigations available, or shall provide disclosure thereof pursuant to paragraph 9, to the firms to
which they pertain and may make such results available to the applicants.

6.8 In cases in which any interested party refuses access to, or otherwise does not provide,
necessary information within a reasonable period or significantly impedes the investigation,
preliminary and final determinations, affirmative or negative, may be made on the basis of the facts
available. The provisions of Annex II shall be observed in the application of this paragraph.

6.9 The authorities shall, before a final determination is made, inform all interested parties of the
essential facts under consideration which form the basis for the decision whether to apply
definitive measures. Such disclosure should take place in sufficient time for the parties to defend
their interests.

% Members agree that requests for confidentiality should not be arbitrarily rejected.
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6.10 The authorities shall, as a rule, determine an individual margin of dumping for each known
exporter or producer concerned of the product under investigation. In cases where the number of
exporters, producers, importers or types of products involved is so large as to make such a
determination impracticable, the authorities may limit their examination either to a reasonable
number of interested parties or products by using samples which are statistically valid on the basis
of information available to the authorities at the time of the selection, or to the largest percentage
of the volume of the exports from the country in question which can reasonably be investigated.

6.10.1  Any selection of exporters, producers, importers or types of products made under
this paragraph shall preferably be chosen in consultation with and with the consent
of the exporters, producers or importers concerned.

6.10.2  In cases where the authorities have limited their examination, as provided for in this
paragraph, they shall nevertheless determine an individual margin of dumping for
any exporter or producer not initially selected who submits the necessary
information in time for that information to be considered during the course of the
investigation, except where the number of exporters or producers is so large that
individual examinations would be unduly burdensome to the authorities and
prevent the timely completion of the investigation. Voluntary responses shall not
be discouraged.

6.11 For the purposes of this Agreement, "interested parties" shall include:

(1)  an exporter or foreign producer or the importer of a product subject to investigation, or
a trade or business association a majority of the members of which are producers,
exporters or importers of such product;

(1)) the government of the exporting Member; and

(111) a producer of the like product in the importing Member or a trade and business
association a majority of the members of which produce the like product in the
territory of the importing Member.

This list shall not preclude Members from allowing domestic or foreign parties other than those
mentioned above to be included as interested parties.

6.12 The authorities shall provide opportunities for industrial users of the product under
investigation, and for representative consumer organizations in cases where the product is
commonly sold at the retail level, to provide information which is relevant to the investigation
regarding dumping, injury and causality.
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6.13 The authorities shall take due account of any difficulties experienced by interested parties, in
particular small companies, in supplying information requested, and shall provide any assistance
practicable.

6.14 The procedures set out above are not intended to prevent the authorities of a Member from
proceeding expeditiously with regard to initiating an investigation, reaching preliminary or final
determinations, whether affirmative or negative, or from applying provisional or final measures, in
accordance with relevant provisions of this Agreement.

Article 7
Provisional Measures
7.1  Provisional measures may be applied only if:

(1) aninvestigation has been initiated in accordance with the provisions of Article 5, a
public notice has been given to that effect and interested parties have been given
adequate opportunities to submit information and make comments;

(1) a preliminary affirmative determination has been made of dumping and consequent
injury to a domestic industry; and

(ii1) the authorities concerned judge such measures necessary to prevent injury being
caused during the investigation.

7.2 Provisional measures may take the form of a provisional duty or, preferably, a security - by
cash deposit or bond - equal to the amount of the anti-dumping duty provisionally estimated, being
not greater than the provisionally estimated margin of dumping. Withholding of appraisement is
an appropriate provisional measure, provided that the normal duty and the estimated amount of the
anti-dumping duty be indicated and as long as the withholding of appraisement is subject to the
same conditions as other provisional measures.

7.3 Provisional measures shall not be applied sooner than 60 days from the date of initiation of
the investigation.

7.4  The application of provisional measures shall be limited to as short a period as possible, not
exceeding four months or, on decision of the authorities concerned, upon request by exporters
representing a significant percentage of the trade involved, to a period not exceeding six months.
When authorities, in the course of an investigation, examine whether a duty lower than the margin
of dumping would be sufficient to remove injury, these periods may be six and nine months,
respectively.
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7.5 The relevant provisions of Article 9 shall be followed in the application of provisional
measures.

Article 8
Price Undertakings

8.1 Proceedings may" be suspended or terminated without the imposition of provisional
measures or anti-dumping duties upon receipt of satisfactory voluntary undertakings from any
exporter to revise its prices or to cease exports to the area in question at dumped prices so that the
authorities are satisfied that the injurious effect of the dumping is eliminated. Price increases under
such undertakings shall not be higher than necessary to eliminate the margin of dumping. It is
desirable that the price increases be less than the margin of dumping if such increases would be
adequate to remove the injury to the domestic industry.

8.2  Price undertakings shall not be sought or accepted from exporters unless the authorities of
the importing Member have made a preliminary affirmative determination of dumping and injury
caused by such dumping.

8.3  Undertakings offered need not be accepted if the authorities consider their acceptance
impractical, for example, if the number of actual or potential exporters is too great, or for other
reasons, including reasons of general policy. Should the case arise and where practicable, the
authorities shall provide to the exporter the reasons which have led them to consider acceptance of
an undertaking as inappropriate, and shall, to the extent possible, give the exporter an opportunity
to make comments thereon.

8.4 If an undertaking is accepted, the investigation of dumping and injury shall nevertheless be
completed if the exporter so desires or the authorities so decide. In such a case, if a negative
determination of dumping or injury is made, the undertaking shall automatically lapse, except in
cases where such a determination is due in large part to the existence of a price undertaking. In
such cases, the authorities may require that an undertaking be maintained for a reasonable period
consistent with the provisions of this Agreement. In the event that an affirmative determination of
dumping and injury is made, the undertaking shall continue consistent with its terms and the
provisions of this Agreement.

" The word "may" shall not be interpreted to allow the simultaneous continuation of proceedings

with the implementation of price undertakings except as provided in paragraph 4.
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8.5 Price undertakings may be suggested by the authorities of the importing Member, but no
exporter shall be forced to enter into such undertakings. The fact that exporters do not offer such
undertakings, or do not accept an invitation to do so, shall in no way prejudice the consideration of
the case. However, the authorities are free to determine that a threat of injury is more likely to be
realized if the dumped imports continue.

8.6  Authorities of an importing Member may require any exporter from whom an undertaking
has been accepted to provide periodically information relevant to the fulfilment of such an
undertaking and to permit verification of pertinent data. In case of violation of an undertaking, the
authorities of the importing Member may take, under this Agreement in conformity with its
provisions, expeditious actions which may constitute immediate application of provisional
measures using the best information available. In such cases, definitive duties may be levied in
accordance with this Agreement on products entered for consumption not more than 90 days
before the application of such provisional measures, except that any such retroactive assessment
shall not apply to imports entered before the violation of the undertaking.

Article 9
Imposition and Collection of Anti-Dumping Duties

9.1 The decision whether or not to impose an anti-dumping duty in cases where all requirements
for the imposition have been fulfilled, and the decision whether the amount of the anti-dumping
duty to be imposed shall be the full margin of dumping or less, are decisions to be made by the
authorities of the importing Member. It is desirable that the imposition be permissive in the
territory of all Members, and that the duty be less than the margin if such lesser duty would be
adequate to remove the injury to the domestic industry.

9.2 When an anti-dumping duty is imposed in respect of any product, such anti-dumping duty
shall be collected in the appropriate amounts in each case, on a non-discriminatory basis on
imports of such product from all sources found to be dumped and causing injury, except as to
imports from those sources from which price undertakings under the terms of this Agreement have
been accepted. The authorities shall name the supplier or suppliers of the product concerned. If,
however, several suppliers from the same country are involved, and it is impracticable to name all
these suppliers, the authorities may name the supplying country concerned. If several suppliers
from more than one country are involved, the authorities may name either all the suppliers
involved, or, if this is impracticable, all the supplying countries involved.

9.3 The amount of the anti-dumping duty shall not exceed the margin of dumping as established
under Article 2.
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9.3.1 When the amount of the anti-dumping duty is assessed on a retrospective basis, the
determination of the final liability for payment of anti-dumping duties shall take place
as soon as possible, normally within 12 months, and in no case more than 18 months,
after the date on which a request for a final assessment of the amount of the
anti-dumping duty has been made.? Any refund shall be made promptly and normally
in not more than 90 days following the determination of final liability made pursuant
to this sub-paragraph. In any case, where a refund is not made within 90 days, the
authorities shall provide an explanation if so requested.

9.3.2 When the amount of the anti-dumping duty is assessed on a prospective basis,
provision shall be made for a prompt refund, upon request, of any duty paid in excess
of the margin of dumping. A refund of any such duty paid in excess of the actual
margin of dumping shall normally take place within 12 months, and in no case more
than 18 months, after the date on which a request for a refund, duly supported by
evidence, has been made by an importer of the product subject to the anti-dumping
duty. The refund authorized should normally be made within 90 days of the
above-noted decision.

9.3.3 In determining whether and to what extent a reimbursement should be made when the
export price is constructed in accordance with paragraph 3 of Article 2, authorities
should take account of any change in normal value, any change in costs incurred
between importation and resale, and any movement in the resale price which is duly
reflected in subsequent selling prices, and should calculate the export price with no
deduction for the amount of anti-dumping duties paid when conclusive evidence of the
above is provided.

9.4 When the authorities have limited their examination in accordance with the second sentence
of paragraph 10 of Article 6, any anti-dumping duty applied to imports from exporters or producers
not included in the examination shall not exceed:

(1) the weighted average margin of dumping established with respect to the selected
exporters or producers or,

(i)  where the liability for payment of anti-dumping duties is calculated on the basis of a
prospective normal value, the difference between the weighted average normal value
of the selected exporters or producers and the export prices of exporters or producers
not individually examined,

2 1t is understood that the observance of the time-limits mentioned in this subparagraph and in

subparagraph 3.2 may not be possible where the product in question is subject to judicial review
proceedings.
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provided that the authorities shall disregard for the purpose of this paragraph any zero and

de minimis margins and margins established under the circumstances referred to in paragraph 8 of
Article 6. The authorities shall apply individual duties or normal values to imports from any
exporter or producer not included in the examination who has provided the necessary information
during the course of the investigation, as provided for in subparagraph 10.2 of Article 6.

9.5 Ifaproduct is subject to anti-dumping duties in an importing Member, the authorities shall
promptly carry out a review for the purpose of determining individual margins of dumping for any
exporters or producers in the exporting country in question who have not exported the product to
the importing Member during the period of investigation, provided that these exporters or
producers can show that they are not related to any of the exporters or producers in the exporting
country who are subject to the anti-dumping duties on the product. Such a review shall be
initiated and carried out on an accelerated basis, compared to normal duty assessment and review
proceedings in the importing Member. No anti-dumping duties shall be levied on imports from
such exporters or producers while the review is being carried out. The authorities may, however,
withhold appraisement and/or request guarantees to ensure that, should such a review result in a
determination of dumping in respect of such producers or exporters, anti-dumping duties can be
levied retroactively to the date of the initiation of the review.

Article 10
Retroactivity

10.1 Provisional measures and anti-dumping duties shall only be applied to products which enter
for consumption after the time when the decision taken under paragraph 1 of Article 7 and
paragraph 1 of Article 9, respectively, enters into force, subject to the exceptions set out in this
Article.

10.2 Where a final determination of injury (but not of a threat thereof or of a material retardation
of the establishment of an industry) is made or, in the case of a final determination of a threat of
injury, where the effect of the dumped imports would, in the absence of the provisional measures,
have led to a determination of injury, anti-dumping duties may be levied retroactively for the
period for which provisional measures, if any, have been applied.

10.3 If the definitive anti-dumping duty is higher than the provisional duty paid or payable, or the
amount estimated for the purpose of the security, the difference shall not be collected. If the
definitive duty is lower than the provisional duty paid or payable, or the amount estimated for the
purpose of the security, the difference shall be reimbursed or the duty recalculated, as the case may
be.
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10.4 Except as provided in paragraph 2, where a determination of threat of injury or material
retardation is made (but no injury has yet occurred) a definitive anti-dumping duty may be
imposed only from the date of the determination of threat of injury or material retardation, and any
cash deposit made during the period of the application of provisional measures shall be refunded
and any bonds released in an expeditious manner.

10.5 Where a final determination is negative, any cash deposit made during the period of the
application of provisional measures shall be refunded and any bonds released in an expeditious
manner.

10.6 A definitive anti-dumping duty may be levied on products which were entered for
consumption not more than 90 days prior to the date of application of provisional measures, when
the authorities determine for the dumped product in question that:

(1)  there is a history of dumping which caused injury or that the importer was, or should
have been, aware that the exporter practises dumping and that such dumping would
cause injury, and

(i) the injury is caused by massive dumped imports of a product in a relatively short time
which in light of the timing and the volume of the dumped imports and other
circumstances (such as a rapid build-up of inventories of the imported product) is
likely to seriously undermine the remedial effect of the definitive anti-dumping duty to
be applied, provided that the importers concerned have been given an opportunity to
comment.

10.7 The authorities may, after initiating an investigation, take such measures as the withholding
of appraisement or assessment as may be necessary to collect anti-dumping duties retroactively, as

provided for in paragraph 6, once they have sufficient evidence that the conditions set forth in that
paragraph are satisfied.

10.8 No duties shall be levied retroactively pursuant to paragraph 6 on products entered for
consumption prior to the date of initiation of the investigation.

Article 11
Duration and Review of Anti-Dumping Duties and Price Undertakings

11.1 An anti-dumping duty shall remain in force only as long as and to the extent necessary to
counteract dumping which is causing injury.
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11.2 The authorities shall review the need for the continued imposition of the duty, where
warranted, on their own initiative or, provided that a reasonable period of time has elapsed since
the imposition of the definitive anti-dumping duty, upon request by any interested party which
submits positive information substantiating the need for a review.?' Interested parties shall have
the right to request the authorities to examine whether the continued imposition of the duty is
necessary to offset dumping, whether the injury would be likely to continue or recur if the duty
were removed or varied, or both. If, as a result of the review under this paragraph, the authorities
determine that the anti-dumping duty is no longer warranted, it shall be terminated immediately.

11.3 Notwithstanding the provisions of paragraphs 1 and 2, any definitive anti-dumping duty shall
be terminated on a date not later than five years from its imposition (or from the date of the most
recent review under paragraph 2 if that review has covered both dumping and injury, or under this
paragraph), unless the authorities determine, in a review initiated before that date on their own
Initiative or upon a duly substantiated request made by or on behalf of the domestic industry within
a reasonable period of time prior to that date, that the expiry of the duty would be likely to lead to
continuation or recurrence of dumping and injury.?* The duty may remain in force pending the
outcome of such a review.

11.4 The provisions of Article 6 regarding evidence and procedure shall apply to any review
carried out under this Article. Any such review shall be carried out expeditiously and shall
normally be concluded within 12 months of the date of initiation of the review.

11.5 The provisions of this Article shall apply mutatis mutandis to price undertakings accepted
under Article 8.

Article 12
Public Notice and Explanation of Determinations
12.1 When the authorities are satistied that there is sufficient evidence to justify the initiation of
an anti-dumping investigation pursuant to Article 5, the Member or Members the products of

which are subject to such investigation and other interested parties known to the investigating
authorities to have an interest therein shall be notified and a public notice shall be given.

2L A determination of final liability for payment of anti-dumping duties, as provided for in

paragraph 3 of Article 9, does not by itself constitute a review within the meaning of this Article.
22 'When the amount of the anti-dumping duty is assessed on a retrospective basis, a finding in the
most recent assessment proceeding under subparagraph 3.1 of Article 9 that no duty is to be levied
shall not by itself require the authorities to terminate the definitive duty.
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12.1.1 A public notice of the initiation of an investigation shall contain, or otherwise
make available through a separate report™, adequate information on the
following:

(1) the name of the exporting country or countries and the product involved,

(i1) the date of initiation of the investigation;

(1i1) the basis on which dumping is alleged in the application;

(iv) a summary of the factors on which the allegation of injury is based;

(v) the address to which representations by interested parties should be directed;
(vi) the time-limits allowed to interested parties for making their views known.

12.2 Public notice shall be given of any preliminary or final determination, whether affirmative or
negative, of any decision to accept an undertaking pursuant to Article 8, of the termination of such
an undertaking, and of the termination of a definitive anti-dumping duty. Each such notice shall
set forth, or otherwise make available through a separate report, in sufficient detail the findings and
conclusions reached on all issues of fact and law considered material by the investigating
authorities. All such notices and reports shall be forwarded to the Member or Members the
products of which are subject to such determination or undertaking and to other interested parties
known to have an interest therein.

12.2.1 A public notice of the imposition of provisional measures shall set forth, or
otherwise make available through a separate report, sufficiently detailed
explanations for the preliminary determinations on dumping and injury and shall
refer to the matters of fact and law which have led to arguments being accepted or
rejected. Such a notice or report shall, due regard being paid to the requirement for
the protection of confidential information, contain in particular:

(i) the names of the suppliers, or when this is impracticable, the supplying countries

involved;

(i1) a description of the product which is sufficient for customs purposes;

2 Where authorities provide information and explanations under the provisions of this Article in
a separate report, they shall ensure that such report is readily available to the public.
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(1i1) the margins of dumping established and a full explanation of the reasons for the
methodology used in the establishment and comparison of the export price and the
normal value under Article 2;

(iv) considerations relevant to the injury determination as set out in Article 3;
(v) the main reasons leading to the determination.

12.2.2 A public notice of conclusion or suspension of an investigation in the case of an
affirmative determination providing for the imposition of a definitive duty or the
acceptance of a price undertaking shall contain, or otherwise make available
through a separate report, all relevant information on the matters of fact and law
and reasons which have led to the imposition of final measures or the acceptance of
a price undertaking, due regard being paid to the requirement for the protection of
confidential information. In particular, the notice or report shall contain the
information described in subparagraph 2.1, as well as the reasons for the acceptance
or rejection of relevant arguments or claims made by the exporters and importers,
and the basis for any decision made under subparagraph 10.2 of Article 6.

12.2.3 A public notice of the termination or suspension of an investigation following the
acceptance of an undertaking pursuant to Article 8 shall include, or otherwise make
available through a separate report, the non-confidential part of this undertaking.

12.3 The provisions of this Article shall apply mutatis mutandis to the initiation and completion of
reviews pursuant to Article 11 and to decisions under Article 10 to apply duties retroactively.

Article 13
Judicial Review

Each Member whose national legislation contains provisions on anti-dumping measures
shall maintain judicial, arbitral or administrative tribunals or procedures for the purpose, inter alia,
of the prompt review of administrative actions relating to final determinations and reviews of
determinations within the meaning of Article 11. Such tribunals or procedures shall be
independent of the authorities responsible for the determination or review in question.
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Article 14

Anti-Dumping Action on Behalf of a Third Country

14.1 An application for anti-dumping action on behalf of a third country shall be made by the
authorities of the third country requesting action.

14.2 Such an application shall be supported by price information to show that the imports are
being dumped and by detailed information to show that the alleged dumping is causing injury to
the domestic industry concerned in the third country. The government of the third country shall
afford all assistance to the authorities of the importing country to obtain any further information
which the latter may require.

14.3 In considering such an application, the authorities of the importing country shall consider the
effects of the alleged dumping on the industry concerned as a whole in the third country; that is to
say, the injury shall not be assessed in relation only to the effect of the alleged dumping on the
industry's exports to the importing country or even on the industry's total exports.

14.4 The decision whether or not to proceed with a case shall rest with the importing country. If
the importing country decides that it is prepared to take action, the initiation of the approach to the
Council for Trade in Goods seeking its approval for such action shall rest with the importing
country.

Article 15

Developing Country Members

It is recognized that special regard must be given by developed country Members to the
special situation of developing country Members when considering the application of
anti-dumping measures under this Agreement. Possibilities of constructive remedies provided for
by this Agreement shall be explored before applying anti-dumping duties where they would affect
the essential interests of developing country Members.
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PART II
Article 16
Committee on Anti-Dumping Practices

16.1 There is hereby established a Committee on Anti-Dumping Practices (referred to in this
Agreement as the "Committee") composed of representatives from each of the Members. The
Committee shall elect its own Chairman and shall meet not less than twice a year and otherwise as
envisaged by relevant provisions of this Agreement at the request of any Member. The Committee
shall carry out responsibilities as assigned to it under this Agreement or by the Members and it
shall afford Members the opportunity of consulting on any matters relating to the operation of the
Agreement or the furtherance of its objectives. The WTO Secretariat shall act as the secretariat to
the Committee.

16.2 The Committee may set up subsidiary bodies as appropriate.

16.3 In carrying out their functions, the Committee and any subsidiary bodies may consult with
and seek information from any source they deem appropriate. However, before the Committee or
a subsidiary body seeks such information from a source within the jurisdiction of a Member, it
shall inform the Member involved. It shall obtain the consent of the Member and any firm to be
consulted.

16.4 Members shall report without delay to the Committee all preliminary or final anti-dumping
actions taken. Such reports shall be available in the Secretariat for inspection by other Members.
Members shall also submit, on a semi-annual basis, reports of any anti-dumping actions taken
within the preceding six months. The semi-annual reports shall be submitted on an agreed
standard form.

16.5 Each Member shall notify the Committee (@) which of its authorities are competent to initiate
and conduct investigations referred to in Article 5 and (b) its domestic procedures governing the
initiation and conduct of such investigations.

Article 17

Consultation and Dispute Settlement

17.1 Except as otherwise provided herein, the Dispute Settlement Understanding is applicable to
consultations and the settlement of disputes under this Agreement.
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17.2 Each Member shall afford sympathetic consideration to, and shall afford adequate
opportunity for consultation regarding, representations made by another Member with respect to
any matter affecting the operation of this Agreement.

17.3 If any Member considers that any benefit accruing to it, directly or indirectly, under this
Agreement is being nullified or impaired, or that the achievement of any objective is being
impeded, by another Member or Members, it may, with a view to reaching a mutually satisfactory
resolution of the matter, request in writing consultations with the Member or Members in question.
Each Member shall afford sympathetic consideration to any request from another Member for
consultation.

17.4 1f the Member that requested consultations considers that the consultations pursuant to
paragraph 3 have failed to achieve a mutually agreed solution, and if final action has been taken by
the administering authorities of the importing Member to levy definitive anti-dumping duties or to
accept price undertakings, it may refer the matter to the Dispute Settlement Body ("DSB"). When
a provisional measure has a significant impact and the Member that requested consultations
considers that the measure was taken contrary to the provisions of paragraph 1 of Article 7, that
Member may also refer such matter to the DSB.

17.5 The DSB shall, at the request of the complaining party, establish a panel to examine the
matter based upon:

(1)  awritten statement of the Member making the request indicating how a benefit
accruing to it, directly or indirectly, under this Agreement has been nullified or
impaired, or that the achieving of the objectives of the Agreement is being impeded,
and

(i) the facts made available in conformity with appropriate domestic procedures to the
authorities of the importing Member.

17.6 In examining the matter referred to in paragraph 5:

(i)  in its assessment of the facts of the matter, the panel shall determine whether the
authorities' establishment of the facts was proper and whether their evaluation of those
facts was unbiased and objective. If the establishment of the facts was proper and the
evaluation was unbiased and objective, even though the panel might have reached a
different conclusion, the evaluation shall not be overturned;
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(i) the panel shall interpret the relevant provisions of the Agreement in accordance with
customary rules of interpretation of public international law. Where the panel finds
that a relevant provision of the Agreement admits of more than one permissible
interpretation, the panel shall find the authorities' measure to be in conformity with the
Agreement if it rests upon one of those permissible interpretations.

17.7 Confidential information provided to the panel shall not be disclosed without formal
authorization from the person, body or authority providing such information. Where such
information is requested from the panel but release of such information by the panel is not
authorized, a non-confidential summary of the information, authorized by the person, body or
authority providing the information, shall be provided.
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PART III
Article 18

Final Provisions

18.1 No specific action against dumping of exports from another Member can be taken except in
accordance with the provisions of GATT 1994, as interpreted by this Agreement.**

18.2 Reservations may not be entered in respect of any of the provisions of this Agreement
without the consent of the other Members.

18.3 Subject to subparagraphs 3.1 and 3.2, the provisions of this Agreement shall apply to
investigations, and reviews of existing measures, initiated pursuant to applications which have
been made on or after the date of entry into force for a Member of the WTO Agreement.

18.3.1  With respect to the calculation of margins of dumping in refund procedures under
paragraph 3 of Article 9, the rules used in the most recent determination or review
of dumping shall apply.

18.3.2  For the purposes of paragraph 3 of Article 11, existing anti-dumping measures shall
be deemed to be imposed on a date not later than the date of entry into force for a
Member of the WTO Agreement, except in cases in which the domestic legislation
of a Member in force on that date already included a clause of the type provided for
in that paragraph.

18.4 Each Member shall take all necessary steps, of a general or particular character, to ensure,
not later than the date of entry into force of the WTO Agreement for it, the conformity of its laws,
regulations and administrative procedures with the provisions of this Agreement as they may apply
for the Member in question.

18.5 Each Member shall inform the Committee of any changes in its laws and regulations relevant
to this Agreement and in the administration of such laws and regulations.

18.6 The Committee shall review annually the implementation and operation of this Agreement
taking into account the objectives thereof. The Committee shall inform annually the Council for
Trade in Goods of developments during the period covered by such reviews.

18.7 The Annexes to this Agreement constitute an integral part thereof.

2 This is not intended to preclude action under other relevant provisions of GATT 1994, as

appropriate.
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ANNEX I

PROCEDURES FOR ON-THE-SPOT INVESTIGATIONS PURSUANT
TO PARAGRAPH 7 OF ARTICLE 6

1. Upon initiation of an investigation, the authorities of the exporting Member and the firms
known to be concerned should be informed of the intention to carry out on-the-spot investigations.

2. Ifin exceptional circumstances it is intended to include non-governmental experts in the
investigating team, the firms and the authorities of the exporting Member should be so informed.
Such non-governmental experts should be subject to effective sanctions for breach of
confidentiality requirements.

3. It should be standard practice to obtain explicit agreement of the firms concerned in the
exporting Member before the visit is finally scheduled.

4. As soon as the agreement of the firms concerned has been obtained, the investigating
authorities should notify the authorities of the exporting Member of the names and addresses of the
firms to be visited and the dates agreed.

5. Sufficient advance notice should be given to the firms in question before the visit is made.

6.  Visits to explain the questionnaire should only be made at the request of an exporting firm.
Such a visit may only be made if (a) the authorities of the importing Member notify the
representatives of the Member in question and (b) the latter do not object to the visit.

7. As the main purpose of the on-the-spot investigation is to verify information provided or to
obtain further details, it should be carried out after the response to the questionnaire has been
received unless the firm agrees to the contrary and the government of the exporting Member is
informed by the investigating authorities of the anticipated visit and does not object to it; further, it
should be standard practice prior to the visit to advise the firms concerned of the general nature of
the information to be verified and of any further information which needs to be provided, though
this should not preclude requests to be made on the spot for further details to be provided in the
light of information obtained.

8. Enquiries or questions put by the authorities or firms of the exporting Members and essential
to a successful on-the-spot investigation should, whenever possible, be answered before the visit is
made.
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ANNEX II
BEST INFORMATION AVAILABLE IN TERMS OF PARAGRAPH 8 OF ARTICLE 6

1.  Assoon as possible after the initiation of the investigation, the investigating authorities
should specify in detail the information required from any interested party, and the manner in
which that information should be structured by the interested party in its response. The authorities
should also ensure that the party is aware that if information is not supplied within a reasonable
time, the authorities will be free to make determinations on the basis of the facts available,
including those contained in the application for the initiation of the investigation by the domestic
industry.

2. The authorities may also request that an interested party provide its response in a particular
medium (e.g. computer tape) or computer language. Where such a request is made, the authorities
should consider the reasonable ability of the interested party to respond in the preferred medium or
computer language, and should not request the party to use for its response a computer system
other than that used by the party. The authority should not maintain a request for a computerized
response if the interested party does not maintain computerized accounts and if presenting the
response as requested would result in an unreasonable extra burden on the interested party, e.g. it
would entail unreasonable additional cost and trouble. The authorities should not maintain a
request for a response in a particular medium or computer language if the interested party does not
maintain its computerized accounts in such medium or computer language and if presenting the
response as requested would result in an unreasonable extra burden on the interested party, e.g. it
would entail unreasonable additional cost and trouble.

3. All information which is verifiable, which is appropriately submitted so that it can be used in
the investigation without undue difficulties, which is supplied in a timely fashion, and, where
applicable, which is supplied in a medium or computer language requested by the authorities,
should be taken into account when determinations are made. If a party does not respond in the
preferred medium or computer language but the authorities find that the circumstances set out in
paragraph 2 have been satisfied, the failure to respond in the preferred medium or computer
language should not be considered to significantly impede the investigation.

4. Where the authorities do not have the ability to process information if provided in a
particular medium (e.g. computer tape), the information should be supplied in the form of written
material or any other form acceptable to the authorities.

5. Even though the information provided may not be ideal in all respects, this should not justify
the authorities from disregarding it, provided the interested party has acted to the best of its ability.
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6.  If evidence or information is not accepted, the supplying party should be informed forthwith
of the reasons therefor, and should have an opportunity to provide further explanations within a
reasonable period, due account being taken of the time-limits of the investigation. If the
explanations are considered by the authorities as not being satisfactory, the reasons for the
rejection of such evidence or information should be given in any published determinations.

7. If the authorities have to base their findings, including those with respect to normal value, on
information from a secondary source, including the information supplied in the application for the
initiation of the investigation, they should do so with special circumspection. In such cases, the
authorities should, where practicable, check the information from other independent sources at
their disposal, such as published price lists, official import statistics and customs returns, and from
the information obtained from other interested parties during the investigation. It is clear,
however, that if an interested party does not cooperate and thus relevant information is being
withheld from the authorities, this situation could lead to a result which is less favourable to the
party than if the party did cooperate.



