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Article 57

Role of the Pre-Trial Chanber in relation to
a unigue investigative opportunity

1. (a) VWere the Prosecutor considers an investigation to present a
uni que opportunity to take testinmony or a statement froma witness or to
exam ne, collect or test evidence, which my not be avail abl e subsequently for
t he purposes of a trial, the Prosecutor shall informthe Pre-Trial Chanber and
the Pre-Trial Chamber mamy, upon request of the Prosecutor [or on its own
notion], ! take such measures as nay be necessary to ensure the efficiency and
integrity of the proceedings and, in particular, to protect the rights of the
def ence.

(b) Unl ess the Pre-Trial Chanber orders otherw se, the Prosecutor
shall also informthe person who has been arrested or appeared in response to
a sunmons in connection with the investigation, in order that he or she nay be
heard on the matter
2. The nmeasures referred to in paragraph 1 (a) may include the power to:

(a) Make recommendations or orders, in its discretion, regarding
procedures to be foll owed

(b) Direct that a record be nade of the proceedings;

(c) Appoi nt an expert to assist;

1f this bracketed text is retained, paragraph 3 may not be required.
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(d) Aut hori ze counsel for a person who has been arrested, or appeared
before the Court in response to a sumons, to participate, or where there has
not yet been such an arrest or appearance or counsel has not been designated,
appoint a lawer to attend and represent the interests of the defence;

(e) Name one of its nmembers or, if necessary, an avail able judge of
the Court, to observe and nake recommendations or orders, in its discretion,
regardi ng the collection and preservati on of evidence and the questioning of
per sons;

() Take such other action as may be necessary to collect or preserve
evi dence.

[ 3. Where the Prosecutor has not sought measures under paragraph 2, but the
Pre-Trial Chanmber is of the view that such neasures are required to preserve
evi dence essential for a proper determ nation of guilt or innocence at tria
(giving due regard for the protection of the rights of the defence), it shall
consult with the Prosecutor and if the Prosecutor fails to request those
measures, it may act on its own initiative.]

4, Evi dence preserved or collected for trial pursuant to this article, or
the record thereof, shall be admtted at trial in accordance with article 69,
and given such wei ght as determ ned by the Trial Chanber. ?

N.B. The ability of the arrested or sunmpned person to use this article
woul d be provided for in article 57bis, paragraph 3 (b).

Article 57 bis
Functions and powers of the Pre-Trial Chanber

1. Unl ess otherwi se provided for by this Statute, functions of the
Pre-Trial Chanmber shall be exercised in accordance with the provisions of this
article. 3

From Chairman's text on article 63.

%To assist the reader, a list of potential functions to be exercised by
the Pre-Trial Chanber has been issued as a di scussion paper
( A/ CONF. 183/ C. 1/ WGPM L. 40) .
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2. (a) Orders or rulings of the Pre-Trial Chanber issued under
articles [13], [16], 17, [54 bis (1 bis)], * 61 (6) [and 71] mnust be concurred
in by a mpjority of its judges; °®

(b) In all other cases, a single judge of the Pre-Trial Chanber nmay
exercise the functions provided for under this Statute, unless otherw se
provided for in the Rules of Procedure and Evidence or by a majority of the
Pre-Tri al Chanber.

3. In addition to its other functions under this Statute, the Pre-Tria
Chanmber may:

(a) At the request of the Prosecutor, issue such orders and warrants
as may be required for the purposes of an investigation;

(b) Upon the request of a person who has been arrested or has appeared
pursuant to a sunmons under article 58, issue such orders (including neasures
such as those described in article 57, paragraph 2), or seek such cooperation
pursuant to Part 9, as mmy be necessary to assist the person in the
preparation of his or her defence;

(c) Wher e necessary, provide for the protection and privacy of victins
and witnesses, the preservation of evidence, the protection of persons who
have been arrested or appeared in response to a summons, and the protection of
national security information;

(d) Aut hori ze the Prosecutor to take specific investigative steps
within the territory of a State wi thout having secured the cooperation of that
State under Part 9 if, having regard whenever possible to the views of the
State concerned, it has determned that the State is clearly unable to execute

“This citation refers to the text of the working paper on article 54 set
forth in A/CONF. 183/ C. 1/WEPM L. 1

SReferences in this text to the potential functions conferred on the
Pre-Trial Chanmber in articles 13, 16, 54bis (1) (b) are without prejudice to
the separate discussion regarding the merits of those articles. Should these
provi sions (or a nunmber of other functions also remaining in brackets; see
di scussi on paper A/ CONF. 183/C. 1/WGPM L.40) ultimately not be included in the
Statute, the text of this subparagraph would have to be adjusted accordingly.
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a request for cooperation due to the total or partial collapse or
unavai lability of its national judicial systeny?®

(e) Having regard to the strength of the evidence, seek the
cooperation of States pursuant to article 90 for the purpose of taking
protective neasures, strictly necessary to preserve the possibility for the
Court to order reparations to, or in respect of, victins, in accordance with
article 73. 7

5The term “national judicial systenf was understood to include those
authorities conpetent for executing a request for assistance under Part 9,
that are not nenbers of the judiciary. A nunber of delegations felt further
consultations mght result in a nore precise fornmulation. An alternative
forrmul ation is provided in option 2 on page 76 of A/ CONF.183/2/Add.1. Sone
del egat es expressed the view that, even if there had been a partial collapse
of the national judicial system the issue for decision by the Court would be
whet her there existed authorities capable of responding to a request for
assistance; and if there were, the article would not apply.

I'n deciding whether to grant protective measures, the Court will have to
take into account the interests and rights of the (unconvicted) person(s) in
respect of whose property protective neasures are sought. The view was
expressed that the proposed text did not provide a clear threshold in relation
to these neasures. The close connection between this proposal and article 73
was al so pointed out.



