
REPORT

OF THE

UNITED NATIONS COMMISSION

ON

INTERNATIONAL TRADE LAW

on the work of its twelfth session

18~29 June 1979

GENERAL ASSEMBLY

OFFICIAL RECORDS: THIRTY - FOURTH SESSION

SUPPLEMENT No. 117 (A/34/17)

UNITED NATIONS

New York, 1979



NOTE

Symbols of United Nations documents are composed of capital letters combined with
figures. Mention of such a symbol indicates a reference to a United Nations document.



{Original: Englis£!

55 August 197if

CONTE)\!TS
Peragraphs Pa~e

Chapter

INTRODUCTION 1 - 2 1

INTERT\fATIONAL TRADE CONTRACTS

A. Introduction. • •

ORGANIZATION OF THE SESSION

TITTERNATIONAL PAYMENTS • • • • • • • • . •

2

2

2

4

4

5

5

6

6

7

8

8

la

12

3 -11

3

4 - 7
8

9

la

11

32 - 40

41 - 56

17 - 23

24 - 40

24 - 31

12 40

12 - 16

Memberfhip and attendance

Election of officers

Opening

Agenda .

Adoption of the report • • •
Decisions of the Commission

1. Liquidat-o. damages and penalty clauses •

2. Clauses protecting parties against the
effects of currency fluctuations • •

B. Barter or exchange • • • • •

C. International contract practices •

A.

B.

C.

D.

E.

F.

n.

I.

Ill.

IV. INTERNATIONAL COMMERCIAL ARBITRATION AND CONCILIATION

A. UNCITRAL Arbitration Rules • • • • • • • • • •

B. Recommendations addressed to the Commission by

the Asian-African Legal ConSUltative Committee

C. UNCITRAL Conciliation Rules

Draft Convention on International Bills of

Exchange and Internatio~al Promissory Notes

Stand-by letters of credit • • • • • •

Security interests in goods

A.

B.

C.

D. Other matters . . . . .

41 - 44

45 - 48

49 - 54

55 - 56

57 - 88

57 71

72 - 81

82 - 88

12

13

14

16

17

17

20

23

V. NEW INTERNA':"IONAL ECONOMIC ORDER

VI. TRA..T\fSPORT L..A.W

89 - 100

101 - 106

26

29

.=.. r

-iii-



Chapter

CONTENTS (continued)

Paragraphs

VII. TRAINING Al~D ACSI8TAJTCE IN THE FIELD OF INTEFL~ATIONAL

TRADE LA'" . • • • • • • • • • • • . • • • • • • • •• 107 - 113 31

VIII. STATE OF SIGNATURES AND RATIFICATIONS OF THE UNITED
l~LTIONS CONYCNTION OH THE CARRIAGE OF GOODS BY SEA 114 - 120 33

IX. FUTURE '-TOme AND OTHER BUSINESS 121 - 133

A.

B.

C.

D.

E.

F.

G.

H.

Venue of sessions of the Commission and its
Working Groups • • • • • • • • • • • • .

Date and place of the thirteenth session of the
Commission . . . . . . . . . . . . . . .

Constitution and sessions of Working Groups

General Assembly resolution on the report of the
Commission on the work of its eleventh session

General Assembly resolution on the United
Nations Conference on Contracts for the
International Sale of GOOL~S •••••••

Current activities of inter~ational

organizations related to the harmonization and
unification of international t.rade la10T • •

Ratification of or adherence to cOliventions
concerninc international trade law • . • • •

Transfer of the International Trade La'. Branch
to Vienna . . . . . . . . . . D • • • • • • • •

121 - 122

123

124 - 126

127

128

129 - 131

132

133

34

34

34

35

35

35

36

37

1.

II.

S~~ffiRY OF DISCUSSION IN THE COMl,ITSeION OF THE DRAFT
UNCI~RAL CONCILIATION RULES • • • • • • • • • •

LIST OF DOCuME'l~TS :BEFORE THE SESSION

-iv-

38

55



31

33

34

34

34

35

35

35

36

37

38

55

INTRODUCTION

1. The present report of the United Nations Commission on International Trade
Law covers the Commission's twelfth sessicn, held at Vienna from
18 to 29 June 1979.

2. Pursuant to General Assembly resolution 2205 (XXI) of 17 December 1966, this
report is submitted to the General Assembly and is also submitted for comments
to the United Nations Conference on Trade and Development.

-1-

~~~*... ~-~----- I_-----'



L

CHAPTER I

ORGANIZATION OF THE SESSION

A. O'Pening

3. The United Nations Commission on International Trade Law (UNCITRAL) commenced
its twelfth session on 18 June 1979. The se~sion was opened on behalf of the
Secretary-General by Mr. Erik SUY. the Legal Counsel.

B. Membership and attendence -

4. General Assembly resolution 2205 (XXI) established the Commission with a
wembership of 29 States, elected by the Assembly. By resolution 3108 (XXVIII),
the General Assembly increased the membership of the Commission from 29 to
36 States. The present members of the Commission, elected on 12 December 1973
and 15 December 1976, are the following States: 1/

Argentina,* Australia,** Austria,** Barbados.* Belgium.* Brazil,* Bulgaria,*
Burundi , ** Chile, *i:' Colombia,** Cyprus, ~~ Czechoslovakia,* Egypt, ** Finland, *,~
France, *if Gabon,* German Democra.tic Republic, ** Germany, Federal RepUblic of,*
Ghana, ** Greece,':' Hungary,* India,* Indonesia,** Japan,** Kenya,* Hexico,*
Nigeria.~~* Philippines,* Sierra Leone,* Singapore,** Syrian Arab Republic.*
Union of Soviet Socialist Republics,** United Kingdom of Great Britain and
Northern Ireland, ;f* United Republic of Tanzania,** United States of Am~rica,*
and Zaire.*

* Term of office expires on the day before the opening of the regular
annual session of the Commission in 1980.

** Term of office expires on the day before the opening of the re~ular

annual session of the Commission in 1983.

11 Pursuant to General Assembly resolution 2205 (XXI), the members of the
Commission are elected for a term of six years. except that, in connexion with the
initial election', the terms of 14 members. selected by the President of the
Assf':1Ilbly, by drawing lots, expired at the end of' three years (31 December 1970):
the terms of the 15 other members expired at the end of six years
(31 December 1973). Accordingly, the General Assembly, at its twenty-fifth
session, elected 14 members to serve for a full term of six years, ending on
31 December 1976, and, at its twenty-eighth session, elected 15 members to serve
for a full term of six years, ending on 31 December 1979. The General Aspembl,y,
a:t its twenty··eighth session. also selected seven additional members. Of these
additional members. the term of three members. selected by the President of the
Assembly by drawine lots, would expire at the end of three years (31 December 1976)
and the term of four members would expire at the end of six years
(31 December 1979). To fill the vacancies on the Commission which would occur
on 31 December 1976, the General Assembly, at its thirty-first session,

-2-
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5. 1Hth the exception of Barbados, Bulgaria, Burundi, Colombia, Gabon,
Sierra Leone, the Syrian Arab RepUblic, the United Republic of Tanzania and Zaire
all members of the Commission were represented at the session.

6. The session was also attended by observers from the following States Members
of the United Nations: Algeria, Burma, Canada, Cuba, Ecuador, Iraq, Ireland,
Italy, Luxemboure. Nicaragua, Oman, Poland, Portugal, Romania, Spain, Thailand,
Trinidad and Tobago, Tunisia, Turkey, Uruguay, Venezuela and Yugoslavia.

7. The following specialized agency intergovernmental organizations and
international non-governmental organizations were represented by observers:

(a) Specialized agency

World Bank (International Centre for the Settlement of Investment
Disputes)

(b) Intergovernmental organizations

Asian African Legal Consultative Committee, Bank for International
Settlements, Commission of the European Communities, Council of Europe,
Council for Mutual Economic Assistance, European Free Trade Association,
Hague Conference on Private International Law and International
Institute for the Unification of Private Law.

(c) International non-governmental organizations

Baltic and International Maritime Conference, International Bar
Association, International Chamber of Commerce and Interna"ciclla1 LavT
Association.

(continuel!)

on 15 December 1976, elected (or re-elected) 17 members to the Commission.
Pursuant to resolution 31/S') of 15 December 1976, the new members took office on
the first day of the regu1El' annual session of the Commission immediately
following their election (23 May 1977) and their term will expire on the last day
prior to the opening of the seventh regular annual session of the Commission
following their election (in 1983). In addition, the term of office of those
members whose term would expire on 31 December 1979 was by the same resolution
extended till the last day p~ior to the beginning of the regular annual session of
the Commission in 1980.

-3-
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C. Election of officer~

The Commission elected the following officers by acclamation: gj8.

Chairman:

Vice-Chairmen

Mr. L. Kopac (Czechoslovakia)

Mr. G. Barrera-Graf (Mexico)
Mr. R. Herber (Germany ~ Federal Republic of)
Mr. H. Nimpuno (Indonesia)

Mr. P. K. Mathanjuki (Kenya)

10.
were

D. Agenda

9. The agenda of the session as adopted by the Commission at its 210th meeting,
on 18 June 1979~ was as follows:

1. Opening of the session.

2. Election of officers.

3. Adoption of the agenda~. tentative schedule of meetings.

4. International trade contracts.

5. International payments.

6. International arbitration.

7. New international economic order.

8. Transport law.

9. Training and assistance in the field of international trade law.

10. Ratification of the 1978 United Nations Conver~ion on the Carriage of
Goods by Sea (Hamburg Rules).

11. Future work.

12. Other business •

13. Date and place of the thirteenth session.

14. Adoption of the report of the Commission.

gj The elections took place at the 210th and 21lth meetings~ on 18 June~

and at the ?12th meeting~ on 19 J~ 1979; for the summary records of these
meetings, see A!CN.9!SR.210~ 211 and 212. In accordance with a decision taken by
the Commission at its first session~ the Commission has three Vice-Chairmen, so
that~ together with the Chairman and Rapporteur, each of the five groups of States
listed in General Assembly resolution 2205 (XXI), sect. II~ para. l~ will be
represented on the bureau of the Commission (see Official Records of the ~eneral

Assembly, Twenty-third Session. Supplement No. 16 (A!7216), para. 14 (Yearbo~k'""(;'f
the United Nations Commission on Internati0I!.al Trade Law. Volume 1: 1968-197Q.
(United Nations publication, Sales No. E.71.V.l), part two, I~ para. 14».
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10. The decisions taken by the Commission in the course of its twelfth session
were all reached by consensus.

F. Adoption of the. report

11. The Commission adopted the present report at its 226th meeting, ,on
29 June 1979.

-5-
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CHAPTER II

INTERNATIONAL TRADE CONTRACTS d!

A. Introduction

12. The Commission, at its eleventh session~ decided to commence a study of
international contract practices with special reference to Ilhardship" clauses,
~~ m",.ie~ clauses, liquidated damages and penalty clauses ~ and clauses
protecting parties against the effects of fluctuations in the value of currency. ~
The Commission requested the Secretariat to undertake preliminary studies in
respect of those and other clauses used in international trade contracts.

13. At the present session. the Commission had before it a note by the
Secretary-General containing information on the establishment of a collection of
international trade contracts, g~neral conditions and various clauses (A/CN.9/160).

I

14. In the course of the general discussion~ the view was expressed that model
clauses would not necessarily reflect consistent commercial practice and that
their interpretation would probably vary according to the law applicable to the
contract of ,.hich a clause forms part and according to the context in which a
clause was placed. However ~ there was general agreement that the Secretariat
should proceed with its stucJ.V of contemporary international contract practices.
Such a study might reveal whether gene:i.'ally acceptable clauses could indeed be
identified or whether guidelines should be prepared and issued on the matters which
might be covered in different types of contract.

15. It was also noted that although the collection of clauses in international
contracts on various commodities was an extensive one it did not yet reflect the
commercial practices of all regions. Accordingly, the Commission requested its
Secretariat to make every effort to render that collection more representative
and. to this end~ appealed to its members to facilitate the work of the Secretariat
by transmitting to it copies of such clauses.

16. The Commission considered separately and L~ turn the reports of the
Secretary-General on international barter or exchange. liquidated damages and
penalty clauses, and clauses protecting parties against the effects of currency
fluctuations. .

3/ The Commission considered this subject at its 2llth meeting~ on
18 June 1979. and at its 2l2th and 213th meetings. on 19 June 1979; for the
summary records of these meetings~ see A/CN.9/SR.2ll. 212 and 213.

~ Official Records of the General Assem~Thirty-third Session~
Supplement No. 17 (A/33/l7)~ paras. '47~ 67 (c) (i) b •.
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Introduction

17. The Commission, at its eleventh session~ retained the subject of barter or
exchange in international trade in its programme of 1'10rk and requested a further
study of the subject by the Secretariat. y At the present session, the Commission
had before it a report of the Secretary-General, entitled IlBarter or exchange in
international trade:; (A/CN. 9/159) •

18. The report states that inquiries have indicated that the conclusion of a true
barter contract, in Which the parties exchange goods for goods, remains a rare
event in international trade. The report sugsests, therefore, that the Commission
mA.y w'ish to conclude that it would not be useful to undert8:ke the unification of
the la,~ relatins to barter in the strict legal sense of the term.

19. In respect of barter-like transactions in ,~hich the parties exchanse goods,
services or other items of economic value with the intention that no more than a
minimum amount of money ultimately be transferred from one party to the other,
the report notes that such transactions as used in international trade tend to be
complex and involve several separate agreements. The report further notes that
such several separate agreements are. for the most part, ordinary contracts of
licence of industrial property, sale of goods, services or construction of plant
with the usual terms found in such contracts.

20. The report suggests. however;, that there are at least two sets of provl.sl.ons
1'1hich differ from those to be found in the ordinary contract in order to
effectuate the barter....like nature of the transaction: payment terms and the
remedies for non-performance. The report suggests that, in the context of its
future work on international contract practices, the Commission may wish to
consider whether standard clauses should be prepared dealing with those two
SUbjects.

Discussion at t~e session

21. During the discussion of the report, there 1~S general agreement that,
although the incidence of true barter contracts Wherein goods are exchanged for
goods was relatively infrequent, barter-like transactions (often called
compensation contracts) were a significant fa~tor in international trade. It was
also agreed that their use created various kinds of legal problems Which the
Commission might consider. -

22. Although there was some support for the preparation of either a convention or
a model la,~ to unify the law in respect of barter-like transactions, the viet'1
was widely held that such transactions took too many different forms to admit of
regulation by means of uniform rules. On the other hand it was agreed that.
within the context of its work on contract practices. the Commission might attem'!?t
to prepare model clauses for use by parties in such transactions.

2! The Commission considered this subject at its 211th meeting, on
18 June 1979: for the summary records of this meeting, see A/CN.9/SR.211.

y Official Records of.-:the General As_sembly, Thirtx-third SessioI!.,
Supplement No. 17 (A/33/17). paras. 67-69. .
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23. The Cununission, after deliberation, decided to request its Secretariat to
include~ in the studies being conducted in respect of contract practices~

consideration of clauses of particular importance in barter-like transactions. The
Commission also requested the Secretariat to approach other organizations iv.lthin
the United Nations, such as the Economic Commission for Europe, which are engaged
in studies on such transactions, and to report to it on the work being undertaken
by these organizations.

1. Liquidated damap;es and p"~nalty clauses Jj

Introduction

24. At its tenth session, the Commission requested the Secretary-General to
consider, as part of the study on the future Ions-term programme of work of the
Commission to be presented to its eleventh session, the feasibility and
desirability of establishing a uniform regime governing liquidated damages clauses
in international contracts. y In response to that request, the stud,.v on the
long-term programme of work presented to the eleventh session included a note by
the Secretary-General (A/CN.9/l49/Add.l) examining the desirability and
feasibility of unifying the rules on liquidated damages and penalty clauses in
relation to a wide ra.nge of international commercial contracts. At its eleventh
session. after considering this note, the Commission included liquidated damages
and penalty clauses as a priority topic in its new programme of work 21 and
requested the secretariat to undertake a preliminary study of the subject. At the
present session the Commission had before it a report of the Secretary-General
entitled 'lLiquidated damages and penalty clauses\! (A/cN .9/161).

25. The report first describes the purposes sought to be achieved by liquidated
damages and penalty clauses, and then attempts to distinguish such clauses from
other clauses i.;rhich may sometimes serve the same purposes. Thereafter, the
report focuses on two main issues: firstly, the treatment of liquidated damages
and penalty clauses under different legal systems and, secondly, the use of such
clauses in international trade contracts and general conditions. On the first
issue, the report describes both common features and differences in the
regulation by different legal systems of liquidated damages and penalty clauses,
In particular, the report analyses the different approaches of the civil law and
the common law to such clauses, and the circumstances under which such clauses
may be declared invalid under different legal systems. On the second issue, the

11 The Commission considered this subject at its 2llth meeting, on
18 June 1979. and at its. 2l2th meeting, on 19 June 1979; for the summary records
of these meetings, see A/cN.9/sR.2ll and 212 .

. ~ Official Re~ords of the General Assembly. Thirty-second Session,
Supplement No. 17 (A/32/l7). para. 18 and annex I. para. 513 (Yearbook of the
United Nations Commission on International Trade Law. Vol. VIII: 1977 (United
Nations publication, Sales No. E.78.v.7), part' one, 11, A, para. 18 and annex T,
para. 513).

21 Official Records of the General AssemblX2 Tnirty-third Session.
Supplement No. 17 (A/33/l7). para. 67 (c) (i) b.
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report examines the way in which liquidated damages and penalty clauses are used
in sample international trade contracts and general conditions. It also examines
the use of such clauses in the C}~ General Conditions of Delivery, 1968-1975.

26. In conclusion, the report considers the difficulties that stand in the way of
formulating uniform rules regulating the different aspects of liquidated damages
and penalty clauses, including their validity, and the circumstances in which
valid clauses may be useful to contracting parties.

Discussion at the session

s

e

27. During the discussion of the report, there was wide agreement on the utility
of continuing work in this field. The Commission noted that liquidated damages
and penalty clauses served useful purposes, and were therefore widely used in
international trade contracts. However, there was often uncertainty as to their
validity or effect owing to different treatment of such clauses by the various
legal systems, combined with the fact that there was often doubt as to what would
be the applicable law. Uniform rules which would eliminate or reduce these
uncertainties would therefore be useful.

28. The view was expressed that future work should be restricted to liquidated
damages clauses whose purpose was to pre-estimate the compensation payable on
breach of contract. Punitive clauses should be excluded, as they were undesirable
and should be discouraged. The prevailing view, however, was that the ,York should
include both types of clauses. In support of the latter view, it was noted that
most legal systems empowered the judge to mitigate harsh punitive clauses, and
that there was no great difference in over-all result between clauses pre-estimating
compensation payable and punitive clauses which had been mitigated.

29. As to the possible scope of unif\:>rm rules which might be formulated regulating
these clauses, the suggestion \Yas made that they might be restricted to apply to
contracts for the international sale of goods, as these clauses appeared to be
inserted most often in such contracts. There \Yas, however, general agreement that
it would be more useful to attempt to formulate uniform rules applicable to a
wide range of international trade contracts. It was also observed that any uniform
rules formulated must contain safeguards protecting contracting parties in a
weaker bargaining position from the imposition of unfair clauses.

30. As to the desirable method of unification to be adopted, support was
expressed for three different approaches: the formulation of model clauses, the
drafting of a model lafT, and the drafting of a convention. It was observed that
the formulation of model clauses \Yould not result in unification, as the model
clauses v10uld be modified by different applicable laws of a mandatory' character.
It was generally agreed that it was unnecessary at the present stage to decide
whether the uniform rules should take the form of a model law or a convention,
it being recognized that each of these forms had its advantages and disadvantages.
Further work should be entrusted to a working group which would report back to
the CommisRion. .

-9-



Decision of the Commis~ion

31. At its 212th meeting~ on 19 June 1979, the Commission adopted the follow'ing
decision:

The United Nations Commission on International Trade Law

1. Decides that "IoTorlt should be undertaken directed to the formulation of
uniform ru~~ulating liquidated damages and penalty clauses;

2. Further decides that the 1vork be entrusted to the Working Group on
International Contract ... L"actices;

3. Requests the Working Grou~ to, consider the feasibility of formulating
uniform rules on liquidated damap;es and penalty clauses applicable to a wide range
of international trade contracts.

2. Clauses protectin~ parties a~ainst the effects
of currencv fluctuations 10/

Introduction

32. The Commission, at its eleventh session, decided that, as part of the general
stUdy of international contract practices~ special consideration should be given
to clauses in international trade contracts by vhich parties seek to protect
themselves against the effects of curren~y fluctuations. 11/

33. At the present session the Commission had before it a report of the
Secretary-General entitled "Clauses protecting parties against the effects of
cur.·rency fluctuations" (A/CN.9/164).

34. The report describes the commercial reasons for clauses designed to protect
creditors a~ainst changes of the value of a currency in relation to other
currencies or by which creditors seek to maintain the purchasing value of the
monetary obligation under such contracts. The report analyses two broad
categories of clauses used in international trade contracts~ according to tIle
kino. of monetary risk: pure monetary clauses and purchasing value maintenance
clauses.

35. Under the first category are examined compensatory interest rate clauses,
stipulation of exchange rate clauses~ clauses that denominate the debt in the
currency of either the creditor or the debtor or in a currency other than that of
the creditor or the debtor~ optional currency clauses~ combination of currencies
devices ~ reference-ta-gold clauses, and the composite unit of account or "basket
of currencies" method. Under 'che second category are examined index clauses,
quantity adjustment clauses and hardship clauses.

10/ The Commission considered this SUbject at its 213th meeting on
19 June 1979; for the summary records of this meeting~ see A/CN.9/SR.2l3.

11/ Official Records of the General Assembly, Thirty-third Session,
SUPPlement No. 17 (A/33/17)~ para. 67 (c) (i) b.

-10-
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36. The report considers the legal and pOlicy framework in which such clauses
operate in a selected number of countries. It suggests that the Commission m~
,'fish to request the Secretariat to carry out further studies and to refer the
item to the Working Group on International Negotiable Instruments.

Discussion at the session

37. There was wide agreement that the development of clauses of the type described
in the report would benefit international trade. The sUbject was of great current
interest in view of the floating of major trade currencies. Monetary obligations,
parti~ularly under long-term contracts, i.ere subject to changes in value and there
was thus a need for value-protection devices. In this connexion, the view was
expressed that it i.as the task of the Commission to prepare mQdel clauses that
provided a check on the possible abuses of such clauses by e~onamical1y strong
creditors to the detriment of economically weak debtors.

38. Some doubts iYere expressed as to the effectiveness of value maintenance
clauses as a safeguard against currency fluctuations. It was therefore suggested
that, before taking a decision on iYhether to refer the matter to a ''lorking Group,
the Secretariat should undertake further studies.

39. The view ioTas also expressed that it was doubtful whether it was possible for
the Commission to regulate, on a world-wide basis, the content of clauses that
sought to eliminate most or all of the risks involved in long-term contracts.
There ",as an obvious connexion with monetary pOlicy which, in many States, was a
matter of public policy. Hence, it was important that further studies should be
made and that, as suggested by the Secretariat, a questionnaire should be
circulated to Governments and banking and trade circles. It might well be that
in the long term the only possibility would be for the Commission to prepare a
document explaining to ioThat extent partiCUlar types of clauses were enforceab2.e
in the legal systems of different countries.

Decision of the Commission

40. At its 213th meeting, on 19 June 1979, the Commission, after deliberation,
adopted the following decision:

The United Nations Commission on International Trade Laio1

Requests the Secretariat to carry out further studies in respect of clauses
protecting parties against the effects of currency fluctuations, in consultation
with the Study Group on International Payments, including the circulation of a
questionnaire to Governments and -interested iIiternational organizations and trade
and banking circles, and, after consultation i-Tith the \-lorking Group on
International Negotiable Instruments, with specific reference to the desirability
and feasibility of work by -the Commission on this topic, to submit a report on
its findings to the Commission with appropriate recommendations.

-11-
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CHAPTER HI

INTERNATIONAL PAYMENTS

A. Draft Convention on International Bills of Exchange
and International Promissory NGtes 12/

41. The Commission had before it the report of the Horking Group on International
Negotiable Instruments on the work of its seventh session, held in New York from
3 to 12 January 1979 (A/CN.9/157). The report sets forth the progress so far
made by the Horking Group in its work on the preparation of a draft convention on
international bills of exchange and international promissory notes. The proposed
convention would establish uniform rules applicab:e to an international negotiable
instrument (bill of exchange or promissory note) for optional use in international
payments.

42. As indicated in its report, the Working Group at its seventh session continued
its consideration of the revised text of the draft convention on inter~aticr-albills
of exchange and international promissory notes, prepared by the Secretariat on the
basis of the deliberations and decisions of the Working Group at its six previous
sessions relative to the draft uniform law first prepared by the Secretary-General
in response to a decision of the Commission 13/ and referred by the Commission
to the t-lorking Group. 14/ The report indicates that the Horking Group at this
session completed consideration of articles 54 to 68, and 70.

43. The report sets forth the deliberations and conclusions of the Working Group
with respect to the provisions of the draft uniform law regarding presentment for
payment, recourse and payment. The report also notes that the Working Group is
nearing completion of its work on the draft convention, but that at -least one more
session is required in order to accomplish this. The Secretariat informed the
Commission that it would be possible to hold such a meeting within the budgetary
appropriations for the year 1979.

Decision of the Commission

44. At its 213th meeting, on 19 June 1979, the Commission adopted the following
decision:

12/ The Commission considered this subject at its 213th meeting on .
19 June 1979; for the summary records of this meeting, see A/CN.9/SR.213.

13/ Official Records of the General Assembly, Twenty-sixth Session,
Supplement No. 17 (A/8417), para. 35 (Yearbook of the L"nited Nations Commission on
International Trade Law, vol. 11: 1971 (United Nations publication, Sales
No. E.72.V.4), part one, 11, A, para. 35).

14/ Ibid., Twenty-seventh Session, Supplement No. 17 (A/81l7), para. 61
(Yearbook of the United Nations Commission on International Trade Law, vol. Ill:
1972 (United Nations pUblication, Sales No. E.73.V.6)~ part one, II, A~ para. 61).

-12-
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The United Nations Commission on International Trade Law

1. Takes note with appreciation of the report of the Working Group on
International Negotiable Instruments on the work of its seventh session;

2. Requests the Working Group to continue its work under the terms of
reference set forth by the Commission in the decision adopted in respect of
negotiable instruments at its fifth session, and to complete that work
expeditiously;
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3. Agrees with the request of the Horking Group that it should hold a.
further session in the course of 1979;

4. Recalls its request addressed to the '{orkini' Group. at the fifth session
of the Commission that it consider the desirability of preparing uniform rttles
applicable to international cheques and the question whether this can best be
achieved by extending the application of the draft convention to international
cheques or by drawing up separate draft rules on international cheques;

5. Authorizes the Working Group, if it is of the view that the formulation
of uniform rules for international cheques is desirable because of the use of the
cheque for settling international payments and that the application of the draft
convention can be extended to include international cheques, to proceed accordingly;

6. Requests the Secretary-General to carry out, in accordance with the
directives of the Working Group on International Negotiable Instruments, further
work in connexion with the draft uniform law on international bills of exchange
and with the inquiries regarding the use of cheques for settling international
payments, in consultation with the Commission's Study Group on International
Payments, composed of experts provided by interested international organizations
and banking a~d trade institutions, and for these purposes to convene meetings as
required.

B. Stand-by letters of credit 15/

45. At its eleventh session, the Commission included, as a priority topic in its
new programme of work, the item entitled "Stand-by letters of credit" and
requested the Secretariat to study this topic in conjunction with the International
Chamber of Commerce (ICC). The Commission further requested the Secretariat to
undertake a preliminary study of the topic. 16/ At the current session the
Commission had before it a report of the Secretary-General entitled "Stand-by
letters of credit" (A/CN. 9/163).

46. The report notes that the parties to a contract (referred to in this connexion
as "the underlying contract") may agree that, in the event of non-performance or
defective performance by the obligor (referred to in this connexion as "the

15/ The Commission considered this subject at its 213th meeting, on
19 Ju~ 1979; for the summary records of this meeting, see A/CN.9/SR.213.

16/ Official Records of the General Assembly, Thirty-third Session,
Supplement No. 17 (A/33/17), para. 67 (c) (ii) a, and (d).
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account party"), a specified sum was to be payable to the obligee (referred to in
this connexion as "the beneficiary") under a letter of credit (the Ilstand-by
letter of credit") to be opened by a bank in favour of the beneficiary at the
instance of the account party. Diffic:ulties sometimes arose when, under the terms
of the stand-by letter of credit, the non-performance or defective performance by
the account party was proved solely by the certification by the beneficiary to
the bank of such default. Such certification was sometimes ~hallenged by the
account party as being fraudulent. The report considers methods of reducing claims
which are fraudulent or not made in good faith.

47. The report considers the existing protection given to an account party against
fraudulent claims, and other possible means of protection against fraud, including
certification of default by a third party, determillation of default by the bank,
or compulsory arbitration between the parties as to the validity of the claim of the
account party. The report also notes that. in view of the frequent use of stand~by

letters of credit in international trade transacti(.,ns, work directed to eliminating
the abuse noted above would be useful. The report states that a joint Working Party
of ICC and the secretariat of the Commission has been constituted to carry forward
the work, and recommends that ICC be encouraged to continue this work in
collaboration with the Secretariat, subject to a review of the results by the
Commission.

Discussion at the session

48. It was observed that the suggestions contained in the report as to possible
means of protecting the account party against fraud needed further examination.
The Commission noted that the work of ICC in respect of documentary letters of
credit and contract guarantees had a direct bearing on work in respect of stand-by
letters of credit. For this-reason, there was general agreement that ICC should be
encouraged to continue its work on stand-by letters of credit in co-operation with
the Commission's Secretariat and should be requested to consider the possible means
of protection against fraud that had already been developed by the -UNCITRAL Study
Group on International Payments. The Secretariat was requested to report on the
progress of work to the Commission. The Commission also requested ICC to submit
to it the results of its work before final adoption by its competent organs.

C• Security interest s in goods 17/

Introduction

49. At 'its tenth session, ';;he Commission had before it three reports 18/
submitted by the Secretary-General in compliance with a request made by the

17/ The Commission considered this subject at its 213th meeting on
20 June 1979; for the summary records of this meeting, see A/CN.9/SR.213.

18/ A/CN.9/130, A/CN.9/131 and A/CN.9/132. For A/CN.9/131 and 132. see
Yearbook of the United Nations Commission on International Trade Law, vol. VIII:
1971 (United Nations pUblication, Sales No. E.78.v.7.>, part two, n, A and B.
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Cou~ission at its eighth session. 19/ After considering these reports the
Commission requested the Secretary-General to submit to it at its twelfth session
a further report on the feasibility of uniform rules on security interests and on
their possible content. 20/

50. At the present session the Commission had before it a report of the
Secretary-General entitled "Security interests: feasibility of uniform rules to
be used in the financing of tradell

• The report examines the role of security
interests in a credit system, w'hether that role is fulfilled under the rules
obtainin~ in national legal systems, and whether action by the Commission could be
useful t,o improve the situation. The report advances t,.o are;uments in favour of
action'by the Cou@ission: (a) there is a demonstrable need for modernization of
the law of security interests in most parts of the world, and countries 'n1ich
mip,ht vTish to make their lm'Ts more receptive to present-day :requirements mi["ht
welcome the aid which the Commission could give by furnishin[" them with a model
text; and (b) as long as the law of security interests differs significantly in
different countries, the legal problems which arise when goods subject to a
non-possessory security intereBt are moved from one State to another are dif~icult

to solve satisfactorily.

51. The report sUlmests that. in the present state of development of the la'T, it
would not be feasible to try to achieve unification by means of a uniform law in
the form of a convention but that, instead, a model law could be formulated with
sue;~ested alternatives for provisions which present particular difficulties.

Discussion at the session

52. The discussion in the Commission revealed two currents of opinion. According
to one view, the subject of security interests was strongly rooted in particular
legal concepts of the various legal systems and could not satisfactorily be dealt
with unless other branches of law, in particular that of baID~ruptcy, were unified.
Moreover, the law of security interests was strongly affected by public policy
determinations and required a system of registration or publicity which it would
be difficult to establish on a world-wide basis. Hence, the preparation of uniform
rules would be an arduous task and, in vievT of the e;reater importance of other
items on the Commission's work programme, should be given a low priority or deleted
from the programme of 'vork a1toe;ether. Proponents of this view sue;r;ested that a
better approach mi[ht be the preparation of conflict rules and that the attention
.of the Hague Conference on Private International Law should be drawn to the
desirability of undertaking the unification of the rules of conflict of laws in
this matter.

53. According to another view, the very fact of the important differences in the
law of security interests in different legal systems was a cogent reason for
undertaking the unification or harmonization of the substantive law. Thuse

19/ Official Records of the General Assembly, Thirtieth SessionA-Supplement
No. 17 (A/l0017), para. 63 (Yearbook of the United Nations Commission on
International Trade Law, vol. VI: 1975 (United Nations publication, Sales
No. E.76.V.5), part one, 11, A, para. 63).

20/ Official Records of the General Assembly. Thirty-second Session, Supplement
No. 17(A!32/l7), para. 37. _.
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differences interfered with the financing of international trade. Moreover, it
was pointed out that in many countries the law in respect of security interests
was not adequate for the purposes of commercial credit. It was agreed by those
who held this vie', that unification of the law by means of a convention would not
be feasible. However, it was suggested that the preparation of a model law could
'be useful for those legal systems which wished to modernize their law of security
interests and, over a period of time, it could be expected that the existence of
a model law might have the effect of reducing the differences in the law which
currently exist. Moreover, one representative proposed the consideration of
whether such a model law should provide for a specific type of security interest to
be introduced into all national legislations in addition to the existing security
interests under domestic legal systems.

Decision of the Commission

54. At its 225th meeting, on 27th June 1979, the Commission decided to request
the Secretariat to prepare a report setting out the issues to be considered in
the preparation of uniform rules on security interests and to propose the manner
in which those issues might be decided.

D. other matters

55. The Commission took note of a state.llent by its Secretary on the work at
present being carried out within the UNCITRAL Study Group on International Payments,
a consultative body composed of representatives of banking and trade institutions.
The Study Group, at its meeting~ in September 1978 and April 1979, had continued
its consideration of legal problems of electronic funds transfer (a topic included
in the work programme of the Commission with a low priority) and had commenced
work on the determination of a universal unit of account for international
conventions (included in the Commission's programme of work at the suggestion of
France) •

56. The Commission, recognizing the complex technical aspects of these topics,
requested the Secretariat to continue the preparatory "ork within the framework
of the Study Group and to present progress reports to it at a future session.
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CHAPTER IV

INTFoRNATIONAL CO~~1ERCIAL ARBITRATION AND CONCILIATION

A. UNCITRAL Arbitration Rules

Introduction

57. The Commission had before it a note by the Secretariat settine; forth
certain "Issues relevant in the context of the UNCITRAL Arbit:r:ation Rules"
(A/CN.9/170). The issues brought to the attention of the Commission relate to
the use of the Rules in administered arbitration and to the d.esi(mation of an
appointing authority.

58. The first issue concerns the fact that existing arbitral institutions
have approached the IDTCITRAL Arbitration Rules in the context of administered
arbitration in different ways and that regional arbitration centres are, or soon
will be, established for which this question of approach is of particular
importance. The note sets forth certain suggestions for consideration by the
Commission.

59. The secon~ issue relates to the fact that the assistance of an appointing
authority may be an essential element in the arbitral process :Ulder thelffiTCITRAL
Arbitration Rules. In order to further the availability of such assistance,
the Commission was invited to consider the desirability of issuing a list of
arbitral institutions that have declared their willingness, if so requested, to
serve as appointing authorities under the UNCITRAL Arbitration Rules.

Discussion on the use of the UNCITRAL Arbitration Rules in administered
arbitration 21/

60. The Commission considered certain questions relating to the use of the
UNCITRAL Arbitration Rules in administered arbitration brought to its attention
by the above-mentioned note by the Secretariat (A/C1T.9/l70). It was noted with
satisfaction that the UNCITRAL Arbitration Rules had proved to be successful in
that they were widely applied in practice. It was also noted that various
arbitral institutions had declared their \nllin~ess to serve as administrative
bodies in connexion with these Rules, or had adopted them as their own.

61. It was recalled in that context that the Rules, when first submitted in
preliminary draft form, had provided for liadministered" and "non-administered"
arbitration but that the prevailing view in the Commission at its eighth session
had been "to exclude, for the time being, administered arbitrat':.')n from the
scope of the Ruies" (see A/CN.9!170, paras. 2 and 3). Consequently, the final

21/ The Commission considered this subject at its 218th and 219th meetings,
on 22 June 1979; for tbe summary records of these meetings, see A/CN.9/SR.218
and 219.
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version of the Rules had been drafted and adopted for ad hoc arbitration, but
the Rules were sufficiently flexible to permit parties or arbitrators to arrange
for administrative assistance in order to facilitate the conduct of cases. It
~vas re-ported that such arrangements had been made in various contexts.

62. The basic question considered by the Commission at its present session was
whether it should t~te any steps to facilitate the use of the ful1es in
administered arbitration and seek to prevent disparity in their use by various
existing or future arbitral institutions. There was considerable support for
the proposal that, if a list of arbitral institutions were prepared (see
discussion in paras. 67 to 69 below), it should also indicate Whether the
institution in question had declared its willingness to provide administrative
services for arbitral proceedings under the UNCITRAL Arbitration Rules. The
question of' the preparation of administrative model rules or guidelines on
administrative servic~s was also discussed, in particular such model rules or
guidelines ~~hich might be of assistance tc ne\V arbitral centres. It was
suggested that such preparation might be done in collaboration with existing
arbitration institutions and interested bodies.

63. According to one view, the promulgation of such rules 01' guidelines would
be inadvisable on the following grounds. There was no .ee!>.l nfoed for administrative
rules because the established institutions had their own rliles or because the
recent use of the UNCITRAL Arbitration Rules by arbitral iI.'stitutions had
apparently not caused any problem. Also, the Rules should remain exclusively
desiened for ad hoc arbitration. Furthermore, the preparation of rules or
guidelines on administrative services would face insurmountable problems in
view of the different local conditions and organizational structures of the
various institutions, and such an undertaking would probably fall outside the
competence and mandate of the Commission.

64. According to another view, the Commission should facilitate the use of the
Rules in administered arbitration. Under one proposal, the model ar.bitration
clause could be modif~ed so as to provide parties with the option of entrusting
the appointing authority with administ~~tive functions. Such an approach
would not, in substance, modify the Rules. Such rules or guidelines would not
be detailed procedural rules. They would not be binding on parties or
institutions, but would provide a check list of the various administrative
services, largely of a secretariat nature, which the parties or the arbitrators
might wish to request and which institutions would be free to state whether
they were willing to perform. The decision taken at the eighth session that the
UNCITRAL Arbitration Rules should not deal with administered arbitration should
be reconsidered -in the light of the recent developments, Le., the use of the
Rules by arbitral institutions in divergent ways.

65. The view was also expressed that it was premature to take any firm decision
at the present stage. Further studies should be undertaken by the Secretariat
including, but not limited to, inquiries among arbitral institutions and other
interested bodies to determine the feasibility of such rules or guidelines, the
extent of their acceptability by various arbitral institutions, and~ in the
light of such studies, to suggest to the Commission any such rules or guidelines
as might be appropriate.

66. After extensive discussion, the prevailing view in the Commission was that
it ~vas desirable that the UNCITRAL Arbitration Rules .be applied without change,
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even where arbitral institutions administer arbitration under the UNCITRAL
Arbitration Rules. Hhere modification was required to adjust the UNCITRAL
Arbitration Rules to administered arbitration, that could be achieved if the
parties agreed to have their arbitration conducted under the administrative rules
of the arbitral institution. While each arbitral institution was in no way bound
to adhere to the UNCITRAL Arbitration Rules, the preparation by the Commission of
guidelines or a check list of issues relevant to administrative services would
have two results: first, it would assist arbitral institutions to formulate their
administrative rules for the administration of arbitration under the UNCITRAL
Arbitration Rules; secondly, it would encouraFe arbitral institutions to utilize
the UNCITRAL Arbitration Rules unchanged. In this connexion , it ,vas noted that
the arbitration centres which had been recently established by the Asian-African
Legal Consultative Committee would welcome an initiative by t~e Commission in
preparing such guidelines for administrative rules.

Discussion on the desir.;nation of an appointing authority 22/

67. The Commission considered the desirability and feasibility of issuing a list
of arbitral and other institutions that have declared their willingness to serve
if so requested as appointing authorities under the UNCITRAL Arbitration Rules.
No agreement was reached on whether or not such a list should be issued.

68. There was support for the view that a carefully prepared list would be of
great assistance to parties and that its ·practical value would outweigh any
possible short-comings or undersirable implications. However, concern ~cas

expressed about the potential difficulties and negative effects of such an
mdertaking. Neither the Commission nor the Secretariat was in a position to
judge whether the institutions which applied for inclusion in the list were
genuine and qualified. This aspect was particularly crucial in view of the fact
that inclusion in a list published by the United Nations might be interpreted as
carrying with it a stamp of approval or recommendation.

69. There was, h01vever, general agreement that the Secretariat should be asked
to carry out further inquiries and studies in consultation with arbitral
organizations concerning the feasibility and possible methods of compiling such
a list. The Secretariat should also study the experience gained by other bodies,
in particular, with the list of arbitral institutions published by the Economic
Commission for Europe in connexion with the ~961 European Convention on
International Commercial Arbitration and the Arbitration Rules of that Commission
of 1966.

70. There was wide agreement on the continuing need to promote and facilitate the
use of the UNCITRAL Arbitration Rules. In this connexion it was suggested that
States and arbitral institutions should make every effort to ensure the widest
possible publication and distribution of the Rules. It was recalled that, in its
resolution 31/98 of 15 December 1976, the General Assembly requested the Secretary
General to arrange for the widest possible distribution of the Rules. It was
suggested that this could be facilitated by the Secretary-General contacting
arbitral institutions and chambers of commerce in various States and regions, as
well as regional commissions, requesting them to make available to interested

22/ The Commission considered this subject at its 219th meeting, on
22 June 1979; for the summary records of this meeting, see A/CN.9/SR.219.
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parties copies of the Rules and infor~ation concerning their use. Such activities
were reported to have been undertalten in several parts of the world. It ,vas also
suggested by some representatives that the Secretary-General might convene
periodic meetings of institutions which are willing to perform such functions in
order to share experiences and further develop methods for promoting the Rules.
Such meetings might be conveniently held in conjunction with meetings of the
International Council for Commercial Arbitration.

Decision of the Commission on both issues,
71. The Commission, at its 219th meeting, on 22 June 1979, adopted the following
decision:

The United Nations Commission on International Trade Law

1. Takes note of the note by the Secretariat entitled IIIssues relevant in
the context of the IDfCITRAL Arbitration Rules"; 23/

2. Requests the Secretary-General:

(a) To prepare for the next session, if possible in consultation with
interested international organizations, guidelines for administering arbitration
under the UNCITRAL Arbitration Rules, or a check list of issues which may arise
when the UNCITRAL Arbitration Rules are used in administered arbitration;

(b) To consider further, in consultation with interested international
organizations, including the International Council for Commercial Arbitration, the
advantages and disadvantages in the preparation of a list of arbitral and other
institutions that have declared their willingness to act as appointing authorities
under the UNCITRAL Arbitration Rules, and to submit its report to the Commission
at a future session;

(c) To consider methods to promote and facilitate use of the UNCITRAL
Arbitration Rules.

B. Recommendations addressed to the Commission by the
Asian-African Legal Consultative Committee

Introduction

72. The Commission, at its tenth session, considered certain recommendations of
the Asian-African Legal Consultative Committee (AALCC) relating to international
commercial arbitration. 24/ These recommendations were aimed at ensuring the
autonomy of parties to agree on arbitration rules irrespective of any contrary
provision of the law applicable to the arbitration, at safeguard:'1g fairness in

23/ A/CN.9/170.

24/ Official Records of the General Assembly, Thirty-second Session, Supplement
No. 17 (A/32/17), annex 11, paras. 27-37 (Yearbook of the United Nations Commission
on International Trade Law, Volume VIII: 1977 (United Nations publication,
Sales No. E.78.v.7), part one, 11, A, annex 11, paras. 27-37).
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arbitral proceedings, and at excluding reliance on sovereign immunity in
international commercial arbitration. 25/ It was suggested by AALCC that these
issues could possibly be clarified in a protocol to the 1958 New York Convention
on the Recognition and Enforcement of Foreign Arbitral Al.rards.

73. In the decision taken at its tenth session, the Conmission requested the
Secretary-General to consult with AALCC and other interested international
organizations and to prepare studies on the matters raised by AALCC. 26/ Pursuant
to "that decision, the Secretariat had consultations with representatives of the
secretariat of AALCC, members of the International Council for Commercial
Arbitration and of the International Chamber of Commerce at Paris in
September 1978, and with representatives of member States of AALCC at that
organization's twentieth and twenty-first sessions in 1978 ~nd 1979.

74. The Commission, at its present session, had before it two studies. One was
a report of the Secretary-General entitled ilStudy on the application and
interpretation of the Convention on the Recognition and Enforcement of Foreign
Arbitral AloJards (New York, 1958)1l (A/CN.9/168). This report contains an analytical
survey of over a hundred court decisions concerning the application and
interpretation of the 1958 New York Convention. It identifies ambiguities,
divergencies and problems encountered in the application of the Convention and
ascertains the practical value of the Convention for the proIOOtion of international
commercial arbitration. The report concludes that the Convention, despite some
minor deficiencies, has satisfactorily met the general purpose for which it was
adopted and that it would therefore be inadvisable to amend its provisions or
prepare a protocol, at least for the time being.

75. The second was a note by the Secretariat entitled l1Further work in respect of
international commercial arbitration ll (A/CN .9/169), which discusses the need for
greater uniformity of national laws on arbitral procedure and the desirability of
establishing standards for rrodern and fair arbitration procedures. The note
suggests that the Commission commences work on a model law on arbitral procedure
which could help to overcome mst of the problems identified in the above survey
and meet the concerns expressed in the recommendations of AALCC.

Discussion at the session 27/

76. The Commission considered the issues raised in the recommendations of AALCC
in the lieht of the report on the interpretation and application of the 1958 New

25/ The recommendations of AALCC are contained in A/CN.9/127, annex
(YearbOok of the United Nations Commission on International Trade Law, Volume VIII:
1977 (United Nations publication, Sales No. E. 78. V. 7), part two, HI).

26/ Official Records of the General Assembly, Thirty-second Session, Supplement
No. ly-(A/32/17), annex 11, para. 39 (Yearbook of the United Nations Commission on
International Trade Law, Volume VIII: 1977 (United Nations publication,
Sales No. E.78.v.7), part one, 11, annex 11, para. 39).

27/ The Commission considered this subject at its 220th meeting on
25 Jurue 1979; for the summary records of this meeting, see A/CN.9/SR.220.
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York Convention (A/CN.9/168) and the note on further work in respect of
international commercial arbitration (A/CN.9/169). The discussion in the
Commission focused on the question whether there was a need to u:odify or amend the
1958 Convention, possibly by way of a protocol, and whether the Commission should
attempt to elaborate a model la" on arbitral procedure which could, to a large
extent, meet the concerns expressed by AALCC.

77. It was generally agreed that there was no need to alter or amend, by way of
revision or protocol, the 1958 Convention. In support of that view it was noted
that the Convention worked well in practice, despite some minor divergencies in
its application and interpretation; it was also stressed that any modification or
amendment might have a harmful effect in that it could cause confusion and impede
further accessions to or ratification of the Convention. In this connexion, it
was suggested that the attention of the General Assembly of the United Nations
should be dra,.rn to the need for wider adherence to the Convention and that States
which had not yet done so should be invited to accede to, or ratify, the Convention.

78. As to the suggestion that a rr.odel law on arbitral procedure be prepared, there
was wide agreement in the Commission to request the Secretariat to undertake the
necessary preliminary studies and to pI'epare a preliminary draft of such a law.
A model law could assist States in reforming and modernizing their law on
arbitration procedure and would thus help to reduce the divergences encountered
in the interpretation of the 1958 Convention. A model law would also rr.eet in
large measure the concerns expressed by AALCC in its recommendations in that a
model law, if accepted by States, would minimize the possible conflicts between
national laws and arbitration rules. The view was expressed that in developing a
model law, the Conmission would be helping to bring about fairness and equality in
business relationships, and that this was therefore relevant to the Commission's
consideration of the legal aspects of a new international economic order.

79. As to the scope of application of such model law, it was generally agreed
that it should be restricted to international commercial arbitration in view of
the specific features inherent in the settlement of international disputes. This
would, however, not prevent States which were willing to do so from adopting the
model provisions also for domestic arbitrations.

80. It was further agreed that it would be useful to prepare an analytical
compilation of provisions of national laws pertaining to arbitration procedure,
setting forth the major differences between such provisions as well as possible
conflicts between national laws and the UNCITRAL Arbitration Rules. It was
suggested ~hat this compilation should also include instances of divergences in
the interpretation of the 1958 Convention which were due to c",-rtain provisions of
national law.

Decision of the Commission

81. '!he Commission, at its 220th meeting, on 25 June 1979, adopted the following
decision:

The vnited Nations Commission on International Trade Law

1. Takes note of the report on the interpretation and application of the
1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral
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Awards 28/ and the note on further work in respect of international commercial
arbitration; 29/

2. Requests the Secretary-General:

(a) To prepare an analytical compilation of provisions of national law's
pertaining to arbitration procedure, including a comparison of such laws with the
UNCITRAL Arbitration Rules and the 1958 Convention;

(b) To prepare, in cOi>;:.ultation with interested international organizations,
in particular the Asian-African Legal Consultative Committee and the International
Council for Commercial Arbitration, a preliminary draft of a model law on arbitral
procedure, taking into account the conclusions reached by tpe Commission, and in
particular :

(ii) That the draft uniform la"tv should take into account the provisions of
the 1958 Convention and of the UNCITRAL Arbitration Rules;

n.

e

( . )
1., That the scope of application of the draft uniform rules should be

restricted to international commercial arbitration;

(c) To submit this compilation and the draft to the Commission at a future
session;

3. Draws the attention of the General Assembly to the desirability of
achieving world-wide adherence to the 1958 New York Convention and of inviHng
States, which have not yet done so, to rati fy, or accede to, that Convention.

C. UNCITRAL Conciliation Rules

Introduction

82. .Among the priority items included in the Commission's new programme of >vork
adopted at its eleventh session 30/ was !'Conciliation of international trade
disputes and its relation to arbitration and to the UNCITRAL Arbitration Rules ll

• 31/
Pursuant to that decision, the Secretariat held consultations with representatives
of the International Council for Commercial Arbitration (ICCA) and the International
Chamber of Commerce (ICC) in September 1978 and February 1979.

83. At the present session the Commission had before it the text of a preliminary
draft of UNCITRAL Conciliation Rules (A/CN.9/166) and a report of the Secretary
General entitled IIConciliation of international trade disputes" (A/CN.9/167). 32/

28/ A/CN .9/168.

29/ A/CN .9/169.

30/ Official Records of the General ]I..ssembly Thirty-third Session. Sup lement
No. 17(A 33/11 , para. 9.

31/ ~., para. 67 (c) (iv).

32/ Professor Pieter Sanders (Netherlands) who had acted as a consultant to
the Secretariat in the drafting of the UNCITRAL Arbitration Rules also acted as a
consultant in the preparation of the draft IDICITRAL Conciliation Rules.
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'!he report, in chapter I, deals 1'Tith the nature and characteristics of conciliation
as distinguished from other methods of dispute settlement and discusses the
purpose and potential advantages of conciliation. Chapter 11 of the report
contains a commentary on the preliminary draft UNCITRAL Conciliation Rules.

Discussion at the session on the desirability and general principles of
conciliation rules 33/

84. '!he Commission had a full discussion, before considering the draft UNCITRAL
Conciliation Rules in detail, on the desirability of elaborating a set of
conciliation rules and on the general principles and features of conciliation.
The Commission, though divided on the question of whether there was a world-wide
need for UNCITRAL Conciliation Rules, reached a consensus that it should have an
exchange of views on the draft set of rules in detail in the light of certain
principles agreed upon by it.

85. Doubts were expressed about the practical value" of conciliation rules:
conciliation, if unsuccessful, could lead to additional costs and time to be spent
by parties; there was a certain similarity between conciliation proceedings and
party negotiations; and parties might well be reluctant to have recourse to
conciliation for fear of later risks in adversary proceedings. According to
another view, however, there was a growing tendency in many countries to settle
disputes by conciliation; conciliation as an amicable settlement method was in
many respects a viable alternative to arbitration and court proceedings;
conciliation had been found useful in regions and countries where it was well
known and frequently used, and sometimes was a necessary prerequisite to the
institution of arbitral or judicial proceedings.

86. While, under one view, conciliation was regarded as closely linked to
arbitration and, as it were, its first stage, under another view conciliation
should be conceived as a distinct, independent, and basically different method
of settlement. ~ere was wide agreement in the Ccmmissior that the procedure
envisaged in the conciliation rules should be simple, flexible, and expeditious;
that the parties should be free to modify the rules and to terminate the
proceedings at any time; that the conciliator should play an active role and have
wide discretion in the conduct of the proceedings; and that the conciliation rules
should contain clear provisions so that arbitrators would not be influenced by
what had occurred in the conciliation.

Discussion of the draft UNCITRAL Conciliation Rules 34/

87. The Commission considered the preliminary draft UNCITRAL Conciliation Rules
contained in A/CN.9/166 article by article. It was understood that this discussion
was a preliminary exchange of views which should be taken into account by the

33/ The Commission considered this SUbject at its 221st meeting, on
25 June 1979; for the summary records of this meeting, see A/CN.9/SR.221.

34/ '!he Commission considered the draft UNCITRAL Conciliation Rules at its
222ndand 223rd meetings, on 26 June 1979, and at its 224th and 225th meetings,
on 27 June 1979; for the summary records of these meetings, see A/CN.9/SR.222,
223, 224 and 225.
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Secretariat in its further studies and in revising the draft Rules. .A summary
of this discussion is set forth in annex I to the present report.

Decision of the Commission

88. After deliberation, the Commission, a~ its 225th meeting, on 27 J~e 1979,
adopted the following decision:

The United Nations Commission on International Trade Law

-1. Takes note of the preliminary draft UNCITRAL Conciliation Rules 35/
(A/CN.9/l66) and the report of the Secretary-General entitled I1Conciliationof
international trade disputes": 36/

2. Requests the Secretary-General:

(a) To prepare, in consultation with interested international
organizations and arbitral institutions, inclUding the International Council for
Commercial Arbitration, a revised draft of the UNCITRAL Conciliation Rules, taking
into account the views expressed during the discussions at the present session;

(b) To transmit the revised draft RUles, together with a commentary.
to Governments and interested international organizations and institutions for
their observations;

(c) To submit to the Commission at the thirteenth session the revised
draft Rules and commentary together with the observations received.

35/ A/CN.9/166.

36/ A/CN.9/167.
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CHAPTER V

NEi'T INTERNATIONAL ECONOHIC ORDER 37/

Introduction

89. At its eleventh session~ the COIDDlission decided to include in its work
programme a topi(~ entitled "The legal implications of the new international
economic order il and to accord priority to the consideration of this subject. The
Commission on that occasion also established a Working Group, but deferred the
dcsi~nation of the States members of that Group until the present session, and
reQuested the Secretary-General to prepare a report setting forth subject-matters
that are relevant in the context of the rlevelopment of a new international economic
order and that would be suitable for consideration by the Commission. 38/

90. At the present session, the Commissi~~ had before it a report of the
Secretary-General entitled "New international economic order: possible work
programme of the Commission" (A!CN.9/171).

91. The report reflects the views expressed and the prouosals submitted at the
eleventh session of the Commission, during the discussions in the Sixth Committee
of the General Assembly on the Commission's report on the work of its eleventh
session, and in the replies of GoverpJnents to a note verbale of the Secretary
General, dated 6 October 1978. The report also draws upon the Declaration on the
Establishment of a New International Economic Order, 39/ the Programme of Action on
the Establishment of a Nev Iuternational Economic Order 40/ and the Charter of
Economic Rights and Duties o~ States. 41/ --

92. The report reviews subject- 'latters of possible relevance to international
trade under the following headings: general principles of international economic
development, commodities, trade, monetary system, industrialization, transfer of
technoloeY, transnational corporations, and permanent sovereignty of States over
natural resources. The report then examines certain issues relevant to the work
of the Commission: the scope of international trade law and co-ordination and
co-operation.

Discussion at the session

93. The Commission recalled that the Working Group on the New International
Economic Order, established at its eleventh session, had been given the mandate to
examine the report of the Secretary-General in order to make recommendations as to

37/ The Commission considered this subject at its 214th and 2l5th meetings,
on 20 June 1979; for the summary records of these meetings, see
A/CN.9/SR.214 and 215.

38/ Official Records of the General Assembly, Thirty-third Session, (A/33/17),
para.7l (2) (a).

39/ General Assembly resolution 3201 (S-VI).

40/ General Assembly resolution 3202 (S-VI).

41/ General Assembly resolution 3281 (XXIX).
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specific topics which could appropriately form part of the programme of work of the
Commission. Therefore, the Commission focused its discussion on the two issues set
out in the second part of the Secretary-GeneralIs report - scope of international
trade law and co-ordination of "lll'ork - in order to provide the Horking Group with
certain Buidelines for its work. The general view was that the Harking Group should
interpret its mandate in a flexible manner and that it was f!"ee, for instance, to
consider items that were not mentioned in the report of the Secretary-General.
One representative reaffirmed the opposition of his Government to "ioTOrk by the
Commission pertaining to the new international economic. order and the establishment
of a special Working Group. However, he recognized certain changes in world trade
and the possible usefulness of studying problems which such changes entailed
Consequently, his Government would be ready to work in or with the Harking Group •

94. Some representatives expressed the view that it would be useful if the
consideration of subject-matters by the Working Group include the legal basis of the
relations between States where such relationships were connected with international
trade, and in particular should include the principle of non-discrimination, the
principle of most-favoured-nation treatment, and the democratic and equitable basis
of such relationships in the context of international trade. On the other hand,
some representatives recalled decisions of the Commission from the beginning Which,
in their view, led to the inescapable conclusion that the Commission would
concentrate on private law matters relating to trade practice and not deal with
trade policies. These representatives favoured the continuation of this approach
which they regarded as the most prudent. The view "ifaS expressed that no progress
could be made in the Commission on such matters as non-discrimination and most
favoured-nation clauses •

95. There was general agreement on the need for effective co-ordination of work
between international organizations and bodies engaged in the unification of
international trade law within and outside the United Nations system. Co-ordination
of "ivork became especially important in the context of the new international economic
order.

96. Various suggestions were made in respect of the ways and means of
co-ordination. According to one view, the Secretariat' should continue with, and
strengthen, its traditional policy of information and consultation. Useful results
had been obtained, .through periodic contacts at high secretariat level, bet\{een the
secretariats of UNCITRAL, the International Institute for the Unification of Private
Law (UNIDROIT), the Hague Conference on Private International Law, the Asian
African Legal Consultative Committee and the International Chamber of Connnerce.
According to another view, adequate co-ordination at the secretariat level l1Ould. not
al,vays lead to satisfactory results. Notably, the degree of co-ordinati!.:>n of "ivork
within the United Nations system left much to be desired. Where such was the case,
action by Governments and their representatives in various United Nations bodies
would be required to allocate different types of work to the bodies most competent
to deal ~vith them, and thereby prevent overlapping of functions.

97. The vie\{ was also held that the responsibility for co-ordination rested "ifith
the Commission itself and not with its secretariat.

98. Hany representatives were of the view that the General Assembly should be asked
to stress the importance of co-ordination of work in respect of the legal
regulation of international trade, in particular where the new international
economic order was concerned. It was most important that the legal texts prepared
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by various urgans and bodi es in the field of international trade law' reflect a
common approach and constitute a coherent system. Coo-ordination would also
mitigate the danger of duplication of efforts and of the adoption of legal texts
that ,,,ere in conflict "ith each other or reflected divergent policies.

99. The view was also expressed that what mattered was not only the co-ordination
of work in the sense of a division of labour between various international
organizations but also, and perhaps more important, the identification of these
legal problems which cut across the various issues dealt with in different bodies.
In this respect it was felt that it ,.,as not only necessary to continue to exchann;e
information between the organizations concerned, and for the Secretariat to
continue to provide surveys of the legal activities of those organizations, but also
to analyse and identify the general legal issues, end to prepare recommendations
for the Commission as to the action to be taken.

Decision by the Commission

100. At its 226th meeting, on 29 June 1979, the Commission un~nimously adopted the
followin3 decision:

The United Nations Commission on International Trade Law,

Recallin~ the decision taken at its eleventh session on the establishment of a
Working Group on the New International Economic Order and the mandate conferred
upon the Horlcing Group,

1. Decides that the Working Group on the New International Economic Grder
should be composed of 17 members of the Commission, as follows:

Argentina, Australia, ~lile, Czechoslovakia, Frrolce, German Democratic
Republic, Germany, Federal Republic of, Ghana, India, Indonesia, Japan, Kenya,
Hexico, Nigeria, Union of Soviet Socialist Republics, United K:l.ngdom ':' F' Great
Britain and Northern Ireland and United States of America;

2. Requests the Secretary-General to invite Member States of the United
Nations and the specialized agencies and interested international organizations to
attend meetings of the Working Group as observers;

3. Requests the '-lorking Group to examine the report of the Secretary-General
on the new international economic order 42/ and to take into account the
discussibns on this subject by the Commission at its twelfth session in order to
make recommendations as to specific topics "lhich could appropriately form part of
the programme of work of the Commission and to report to the Commission at its
thirteenth session;

4. Further requests the Working Group to bear in mind the need for
co-ordination in the field of international trade law as set out in the decision
adopted by the Commission at its 225th meeting, on 27 June 1979, 43/ and to make
recommendations in respect of the steps that could usefully be taken by the
Commission.

42/ A/CN.9/171.

43/ For this decision, see chap. IX, para. 131 below.
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CHAPTER VI

TRANSPORT LAW 44/

I
Introduction

101. At its eleventh session, the Commission decided to include the topic of
transpc:>rtation in its future work programme, and to accord priority to the
consideration of this subject. 45/ The Commission also requested the Secretariat
to prepare a study setting fort~the work accomplished so far QY international
organizations in the field of multimodal transport~ charter-p'llrties, marine
insurance, transport by container and the forwarding of goods. 46/

102. At the present session, the Commission had before it a report of the
Secretary-General (A/CN.9/172) containing a survey of the work of international
organizations in the field of transport law. This report mentions in brief the
major resolutions in the field of transport that have been adopted by the General
Assembly, the Economic and Social Council and the United Nations Conference on
Trade and Development (UNCTAD). The report then considers the work of international
organizations in the five areas of transportation law, as requested by the
Commission.

103. The report notes that within the United Nations primary responsibility
concerning multimodal transport and containerized transport has been entrusted to
Ul'lCTAD. The report then states that the topics of charter-parties and marine
insurance have received some preliminary consideration by UNCTAD bodies and
suggests that the Commission may wish to consult UNCTAD as to the desirability of
preparing an international agreement or uniform rules on either or both topics.
The report also notes that the Commission may wish to consider whether there is
justification for the drafting of rules concerning the legal status of freight
forwarders in respect of which UNIDROIT has carried out preparatory work.

Discussion at the session

104. There was no support in the Commission for work on either :m.ultimodal transport
or transport by container, it being noted that a draft Convention on International
Multimodal Transport had been completed by an UNCTAD Intergovernmental Group.
Furthermore, it was agreed that the Commission should not undertake "Tork on the
regulation of contracts for the forwarding of goods, because the need for uniform
rules was not clearly established and the proposed convention on International
Multimodal Transport might resolve some of the difficulties which were currently

44/ The Commission considered this subject at its 2l7th meeting, on
21 June 1979; for the summary records of this meeting, see A/CN.9/SR.2l7.

45/ Official Records of the General Assembly. Thirty-third Session,
Supplement No. 17 (A/33/17), paras. 67 (c) (vii)~ 68 and 69.

46/ Ibid., paras. 67 (c) (viih 68.
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experienced. It was also agreed that the Commission should not commence work on
charter-parties or marine insurance, as these subjects were under consideration by
the UHCTAD \'lorking Group on International Shipping Legislation. However, there was
agreement that the UNCTAD Working Group should be informed of the 1villingness of the
Commission to undertake work of a legal character on these subjects if the UNCTAD
Working Group determined that work directed to unification in these subjects was
desirable.

105. Suggestions were made that the Commission might undertake work on the
fullowing subjects: the liability of port authorities for damage caused in the
storing or handling of goods; regulation of the warehousing contract; and liability
for the transport of dangerous goods. The Commission did not adopt these
suggestions.

Decision of the Commission

106. At its 217th meeting, on 21 JllOe 1979, the Commission unanimously adopted the
following decision:

The United Nations Commission on International Trade Law

1. Takes note of the survey of the work of international organizations in
the field of transport; 47/

2. Decides:

(a) To request the Secretariat to continue to follow such work and to report
the developments in this field to the Commission;

(b) To inform the UNCTAD Working Group on International Shipping Legislation,
by a letter of the Chairman ef the Commission, of the willingness of the Commission
to undertake work of a legal character in the fields of charter-parties and marine
insurance, if the UNCTAD Working Group determines that work directed to unification
in these subjects is desirab' '.

47/ A/cN.9/172.
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CHAPTER VII

TRAINING AND ASSISTANCE IN THE FIELD OF
INTERHATIONAL TRADE LAU 48/

Introduction

107. In regard to the programme of work of the Commission in this field, the
Commission had before it a note by the Secretary-General (A/CN.9/l73) dealing with
the UNCITRAL symposia on international trade law, and fellowqhip and inGernship
arrangements.

UNCITRAL symposia

108. In regard to the UNCITRAL symposia, the note recalls that, at its tenth
session, consequent upon the cancellation for lack of funds of the second UNCITRAL
symposium on international trade law planned in connexion 1.ith that session, the
Commission recommended to the General Assembly that it llshould consider the
possibility of providing for the funding of the Commission's symposia on
international trade law, in whole or in part, out of the regular budget of the
United Nations". 49/ In response to this recommendation, the General Assembly
requested the Secretary-General to stUdy the problem of financing the symposia.
Accordingly, the Secretary-General submitted to the Assembly at its thirty-third
session a report (A/33/177) containing suggestions in this regard.

109. After considering this report, the General Assembly, at its thirty-third
session: (a) expressed the view that the United Nations Commission on International
Trade Law should continue to hold symposia on international trade law; and
(b) appealed to all Governments and to organizations, institutions and individuals
to consider making financial and other contributions that would ill~~e possible the
holding of a symposium on international trade law during 1980, as envisaged by the
United Nations Commission on International Trade Law, and authorized the Secretary
General to apply tmTards the cost of the United Nations Commission on International
Trade Law symposia, in whole or in part, as may be necessary to finance up to
15 fellowships for participants in the said symposia, voluntary contributions
to the United Nations Programme of Assistance in the Teaching, Study, Dissemination .
and Wider Appreciation of International Law not specifically earmarked by the I
contributors to some other activity within the Programme.

110. The note by the Secretary-General (A/CN.9/173) further states that the funds
available both by way of contributions specifically made to the lIDICITRAL symposia,
and by way of' contributions to the above Programme of Assistance, are inadequate for

48/ The Commission considered this subject at its 2l7th meeting, on
21 J~ 1979; for the summary records of the meeting, see A/CN.9/SR.2l7.

~21 Official Records of the General Assembly. Thirty-second Session,
Sup~lement No. 17 (A/32!17), para. 45 (Yearbook of the United Nations Commission on
International Trade La,•• Volume VIII: 1977 (United Nations pUblication, Sales
No. E.73.V.7), part one, 11. A, para. 45).
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financing a symposium in 1980, and that in any event, by reason of other items
occurring in the programme of 1m:::"k s the earliest date for which the next UNCITRAL
symposium could be scheduled is 1981.

Discussion at the session

Ill. There 1vas general agreement that the UI~CITRAL symposia were very useful, and
should be continued. The representatives of Austria, Canada, the Federal Republic
of Germany and Finland expressed the willingness of their Governments to pledge
monies for a symposium, disbursement.s to be made, however, only providea. that other
developed States in turn undertoolt to make contributions.

112. After deliberation, the Commission decided to place on the agenda of its
thirteenth session the financing of the symposia, with a vie1v to organizing a
symposium in 1981.

Fellowship and internship arrangements

113. The Commission noted with appreciation that the Government of Belgium, as it
had in the past few years, had again in 1979 offered two fellowships to candidates
from developing countries for academic and practical training in international law,
and that the Government of Poland had also indicated a 1.rfllingness to award three
similar fellows.hips for English speaking candidates for study in Poland. The
representative of Austria expressed the readiness of his Government to award a
similar fellowship for study in Austria to a candidate from a developing country,
and the Commission took note with appreciation of this offer.
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CHAPTER VIII

STATE OF SIGl.ATURES AND RATIFICAHONS OF THE UNITED NATIONS
CONVENTION ON THE CARRIAGE OF GOODS BY SEA 50,'

Introduction

114. The Commission, at its seventh session, decided to maintain on its agenda
the question of the ratification of conventions concluded on the basis of texts
prepared by it. 51/

115. At the present session, the Commission had before it a note by the Secretary
General concerning the state of signatures and ratifications of the United Nations
Convention on the Carriage of Goods by Sea, 1978 (Hamburg Rules) (A/CN.9/174).

116. This Convention was opened for signature on 31 Harch 1978 and remained
open for signature until 30 April 1979. The Convention is subject to
ratification by the signatory States and since 30 April 1979 is open for accession
by all States which are not signatory States.

Discussion at the session

117. The Commission noted with appreciation that as at 30 April 197~ the United
Nations Convention on the Carriage of Goods by Sea had been signed by the
following 27 S.tates: Austria, Brazil, Czechoslovakia, Chile, Denmark, Ecuador,
Egypt, Finland, France, Germany, Federal Republic of, Ghana, Holy See, Hungary,
Madagascar, Hexico, Norway, Pakistan, Panama, Philippines, Portugal, Senegal,
Sierra Leone, Singapore, Sweden, United States of America, Venezuela and Zaire.

118. The Commission also noted with appreciation that the Convention had been
ratified by Egypt on 23 April 1979.

119. The hope was expressed that the Convention would receive wide acceptance at
an early date. In this connexion, some representatives indicated the intention
of their Governments to initiate the ratification process in respect of the
Convention in the near future.

120 .. The Commission requested the Secretariat to submit information, at each of
its sessions, in respect of the state of signatures, accessions and ratifications
relating to conventions concluded on the basis of texts prepared by the Commission.

50/ The Commission considered this subject at its 217th meeting, on
21 June 1979; for the summary records of this meeting, see A/CN.9/SR.217.

51/ Official Records of the General Assembl Twenty-ninth Session,
Supplement No. 17 A/9617), para. 64 (Yearbook of the United Nations Commission on
International Trade Law. Volume V: 1974 (United Nations pUblications, Sales
No. E.75.V.2), part one, 11, A, para. 64).
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CHAPTER IX

FUTURE HORK AND OTHER BUSINESS 52/

A. Venue of sessions of the Commission and its Horking Groups

121. The Commission was informed by the Secretariat that, although the normal
rule .Tas that all meetings of the United Nations boo..V and its subsidiary organs
should be held at the place where the secretariat of that body was located, the
Committee on Conferences had decided that sessions of the Commission and its
Working Groups which had alternated bet¥een New York and Geneva should now
alternate between New York and Vienna. In this connexion, the view was
expressed that representatives of some developing countries found it easier to
attend meetings in New York or Geneva rather than in Vienna. Under another view,
however, the interests of efficiency and economy required that sessions when
held in Europe be held at the location of the Commission's secretariat.

122. After deliberation, the Commission was agreed that sessions of the Commission
and its 'forking Groups should, as a general rule, alternate between New York and
Vienna.

B. Date and place of the thirteenth session of the Commission

123. It was decided that the thirteenth session of the Commission would be held
from 9 to 20 June 1980 in New York.

C. Constitution and sessions of Working Groups

124. It was decided that the future sessions of the Working Group on International
Negotiable Instruments would be held as follows:

(a) Eighth session, from 3 to 14 September 1979. at Geneva.

(b) If a further session were required, ninth session, from
2 to 11 January 1980 in New York.

125. It was decided that the Working Group on the New International Economic Order
would meet from 14 to 25 January 1980 in New York.

126. It was decided that the name of the Working Group on the International
Sale of Goods should be changed to the Working Group on International Contract
Practices. This Working Group would meet from 24 to 28 September 1979 in
Vienna.

2aI The Commission considered this subject at. its 225th meeting, on
27 June 1979; for the summary records of this meeting, see A/CN.9/SR.225.
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D. General Assembly resolution on the re~ort of the Commission
on the \~rk of its ~leventh session

127. The Commission took note of General Assembly resolution 33/92 of
16 December 1978 on the report of the United Nations Commission on International
Trade Law on the work of its eleventh session.

E. General Assembly resolution on the United Nations Conference
on Contracts for the International Sale of Goods

128. The Commission took note of General Assembly resolution 33/93 of
16 December 1978 convening the United Nations Conference on Contracts for the
International Sale of Goods. It was noted that the Conference·would take place
at Vienna from 10 Harch to 11 April 1980, in.th a possible extension of one week
to 18 April 1980.

F. Current activities of international organizations related to
the harmonization and unification of international trade laioT

129. The Commission took note of a report of the Secretary-General on the current
activities of international organizations related to the harmonization and
unification of international trade law (A/CN.9/175).

130. The Commission recalled that during its discussion on the new international
economic order (see paras. 95 and 98 above) there was general agreement on the
need for greater co-ordination among bodies engaged in the harmonization and
unification of international trade law, and that many representatives were of the
view that the General Assembly should be asked to stress the importance of
co-ordination of ivork in respect of the legal rep,;ulation of international trade.
The Commission had before it a draft resolution of the General Assembly submitted
by Algeria, Egypt, Ghana, India, Indonesia, Ke~ya, Nigeria and Yugoslavia
intended to reaffirm both the need for greater co-ordination and the mandate of
the Commission in the co-ordination process, which the Commission should propose
for adoption by the General Assembly.

131. After deliberation at its 225th meeting, on 27 June 1979, the Commission
decided to recommend to the General Assembly the adoption of the following draft
resolution:

Co-ordination in the field of international trade law

The General Assembly,

Noting that the significant increase in economic and trade relations between
States and their peoples has given rise to increased activities of a legislative
nature by international bodies and organs both within and without the United
Nations system,

Being of the view that such activities should not result in duplication of
WO.l?k or establishment of conflictinlI ...", AS, resulting in non-ratification by
States o~ non-application by t~~ courts,

_3';_



Recalling that the General Assembly, in resolution 2205 (XXI) of
17 December 1966 by which it established the United Nations Commission on
International Trade Law, conferred upon that Commission the mandate of furthering
the progressive harmonization and unification of the law of international trade
by, inter alia, co-ordinating the work of organizations active in this field and
encouraging co-operation among them,

Considerinp; that, by virtue of the mandate conferred upon it by the General
Assembly, it is among the tasks of the Commission to ensure that legal texts
prepared by various international organizations in the field of international
trade law contribute to a coherent and generally acceptable system of
international law,

Bearing in mind the establishment of that Commission's Working Group on
the new international economic order and its mandate, as well as the work
programmes of the other l'1orking Groups of the Commission,

Reaffirming General Assembly resolution 33/92 of 16 December 1978,

1. Reaffirms the mandate of the United Nations Commission on International
Trade Law in co-ordinating legal activities in the field of international trade
law;

2. Calls the attention of all organs and bodies within the United Nations
system to this mandate of the Commission;

3. Invites all organs and organizations concerned to co-operate with the
Commission by providing it with relevant information on their activities and by
consulting with it;

4. Calls upon all Governments to bear in mind the importance of improved
co-ordination of activities related to the participation in the various
international organizations concerned with international trade law;

5. Requests the Secretary-General:

(a) To take effective steps to secure a close co-ordination especially
between those parts of the Secretariat which are serving the
United Nations Commission on International Trade Law, the International
Law Commission, the United Nations Conference on Trade and Development,
the ynited Nations Industrial Development Organization and the
Commission on Transnational Corporations;

(b) To place before the United Nations Commission on International Trade
Law, at each of its sessions, a report on the legal activities of the
international organs, bodies and organizations concerned, together
with recommendations as to steps to be taken by the Commission.

G. Ratification of or adherence to conventions concerning
international trade law

132. The view was expressed that, in addition to the Commission noting at each
session the state of ratification of or adherence to conventions concerning
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international trade law based on drafts prepared by the Commission, the members
of the Commission should also exchange views on the prospects for, and possible
impediments to, ratification of or adherence to such conventions in particular
with regard to the intentions of their Governments. There was general agreement
that such a discussion would be useful, and that the agenda of future sessions
of the Commission should include as an item such an exchange of vie~vs.

H. Transfer of the International Trade Law Branch to Vienna

133. There was some support for the view that the Commission should request the
General Assembly to defer the transfer of the Branch, now scheduled for
September 1979, by one year, as such a deferment would help the International Trade
Law Branch to handle the heavy work programme which it faceq in the period between
the current session and the thirteenth session of the Commission. The prevailing
view, however, was that on balance it would be preferable that no reQ.uest should
be addressed to the General Assembly in this regard.
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ANNEX I

Summary of discussion in the Commission of the draft
UNCITRAL Conciliation Rules ~

Scope of application

Article 1

(1) These Rules shall apply when the parties to a contract have
agreed in writing that disputes in relation to that contract shall be
referred to conciliation under the UNCITRAL Conciliation Rules.

(2) The parties may also agree to refer to conciliation under these
Rules disputes arising out of legal relationships that are not
contractual.

(3) The parties may agree in writing to any modification of these Rules.

l. There was general support for the substance of paragraph (1). It was observed
that the present wording may not make sufficiently clear that the agreement to
refer a dispute to conciliation can be contained either in a contract as a
concillation clause, or in a separate conciliation agreement. Although the
availability of both alternatives clearly appeared from the provisions of
article 4, paragraph (1) (c), it was suggested that the provision be redrafted.

2. It was further observed that the present wording of paragraph '(1), and the
model conciliation clause suggested in A/CN.9/l67, paragraph 26. could be
construed as imposing on the parties who had agreed to conciliation an obligation
to have recourse to conciliation once a dispute had arisen. It was felt that this
issue of interpretation was basic to the nature and concept of conciliation. It
was also felt that this issue was closely connected with the provisions on the
commencement of conciliation proceedings (art. 3), which ifere based on the idea
that conciliation could usefully take place only if both parties, in the event of
a dispute, were still willing to seek an amicable solution to their differences.

3. It was the general view that conciliation could be a pre-condition to
arbitration or court proceedings. The prevailing view was that the concept of
conciliation emcodied in the UNCITRAL Conciliation Rules should stress the
voltmtary non-binding nature of conciliation and any commitment thereto, as the
norm, but should be SUfficiently flexi.ble to permit parties to agree that some

a/ The report of the Secretary-General entitled "Conciliation of international
trade-disputes" (A/CN.9/l67) contains a commentary on each article of the draft
UNCITRAL Conciliation Rules. The summary of the discussion set forth below on each
article is preceded by the text of the article.
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amount of conciliation must occur as a pre-condition to arbitration and court

proceedings where permitted by the applicable law. fuere was also general support

for the view that paragraph (1) should more clearly reflect that concept, for

example, by omitting the word "shall" in that provision. It was further stated

that this concept was also related to the question whether and when parties could

resort to arbitration or court proceedings (cf. the discussion on art. 22).

4. Since the question as to whether. conciliation was, in a sense, mandatory

depended on the specific terms of the conciliation clause or the separate

conciliation agreement, it was suggested that parties be provided with two different

model clauses, one giving the parties complete freedom to have recourse to

conciliation or to refuse conciliation and the second implying a kind of binding

obligation, for example, to commence conciliation proceedings or, at lea;;; t, to

request the other party to consent to the commencement. The Commission requested

the Secretariat to study this matter and prepare model clause~.·

5. It was the general vie'l'T that paragraphs (2) and (3) of article 1 were

generally acceptable in their present form.

Number of conciliators

Article 2

There shall be one conciliator unless the parties have agreed that

there shall be three conciliators.

6. The Commission noted that article 2 envisaged conciliation by a sole

conciliator or, if parties preferred this, by three conciliators. The policy

underlying the Rules was that the necessary impartiality and independence of a

conciliator was best secured if the sole conciliator and, where there are three

conciliators, the third conciliator, were not appointed by the parties. Under the

policy of the Rules, it was this aspect of impartiality and independence of the

sole conciliator, or the "presiding" conciliator, which should distinguish

conciliation from the basically different procedure of negotiations between the

parties through their counsel.

7. The Commission was of the view that the approach taken by article 2 was not

acceptable. In particular, the possibility of having two conciliators should also

be taken into account. There was no valid reason for envisaging only an uneven

number of conciliators. In this connexion, it was stated that a panel of two

conciliators was not uncommon in international conciliation procedures. '!he notion

that party-appointed conciliators were not sufficiently impartial and independent

could not be retained. It 'I'1as also pointed out that an uneven number of

conciliators, while facilitating the internal decision-making process, was not

necessary in conciliation since it was the task of conciliators to make

recommendations for a settlement and not to render decisions.

8. According to one view, the Rules should not indicate a preferred number of

conciliators, but should leave that entirely to the parties. The prevailing view,

however, was that the Rules should indicate the numbar of conciliators without

thereby precluding parties from choosing a different number of conciliators. 'This

solution was preferred on the ground that i tprovided guidance to the parties and

that certain subsequent provisions of the Rules, for example, those relating to

appointment, conduct of proceedings and costs, could then be more precisely

formulated.
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9. After deliberation~ it was generally felt that the UNCITRAL Conciliation
Rules should contemplate conciliations 'with one, two or three conciliators and
set out the specific implications of such alternatives • As to the number of
conciliators to be specified in article 2, one view was to formulate the article
along the following lines: "'lhere shall be one conciliator wless the parties have
agreed that there Ehall be two or three conciliators". Under another view, the
article should be formulated along the following lines: ilThere shall be one
conciliator 1.mless the parties have agreed that there shall be more than one
conciliator" •

Commencement of conciliation proceedings

Articl~~2

(1) The party initiating recourse to conciliation shall give to the
other party a written notice of conciliation.

(2) The other party shall within 30 days after receipt of the notice of
conciliation reply to the party having given notice.

(3) (a) If in his reply the other party consents to conciliation, the
conciliation proceedings shall commence on the date on which suCh reply
is received by the party having given notice;

(b) If in his reply the other party refuses conciliation or if he
does not reply within 30 days, there shall be no conciliation proceedings.

10. The Commission considered whether the notice of the party requesting
condliation should, as suggested in article 3, paragraph (1), be in written form.
Ac('ording to one view, the written form should not be required because it was too
fo~JU and inflexible. and be':.ause there was no sanction for its non-observance.
It was suggested that it was sufficient if the notice was given orally, since all
that was required was to a.scertain whether the other party was willing to
conciliate. The written form should only be required in respect of a detailed
statement of the points at issue after both parties had decided to commence the
conciliation proceedings.

11. However. the prevailing view was that the written form should be required for
the notice of conciliation. This would facilitate proof. and provide certainty
to the parties; it would also facilitate determining the 30-day period mentioned
in paragraphs (2) and (3). The written form alse seemed pre:ferable because of the
possible contents of the notice set forth in article 4 and becaus::: of the fact that
the notice wouJ.d later b': f'orwarded to the conciliator or. possibly, the appointing
authority (cf. arts. 6 and 9).

12. It was suggested that the term "notice" be replaced by a less formal term.
such as "invitation11 or "request".

13. The Commission considered paragraph£. (2) and (3) of article 3 which deal with
the reply of the party ~o whom a notice :;.1' conciliation was given. According to
one view, paragraph (2) was not acceptable because it was superfluous in view of
paragraph (3) (b), and because there was no sanction for not replying as required
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under that provision. It was suggested that these paragraphs be restructured
by stating {,nat the other party in his reply may accept or refuse the inyitation
to conciliation, and by regulating the consequences of possible silence. Under
another view, however, the policy underlying the draft article was acceptable
because it clearly called on the other party to reply and would nat unduly
.~phasize the implied option of refusal.

14. Opinions differed in respect of the period of 30 days laid down in
paragraphs (2) and (3) (b). According to cne view this period of time was
appropriate in that it i.as designed as a maximum period which seemed reasonable in
the cpntext of international relat:i.onships. Account should also be had of the
possible contents of the reply referred to in ~.!"\;:i.cle 4, paragraph (3). Another
view was that a shorter period, for example, .15 days, would b~ preferable since
this would speed up the procedure. Yet another view was tha:t there was no need
for a fixed time-limit and that it would suffice to use a general, flexible term,
such as ''without undue delay" or "as soon as possible il

•

15. Concern was expressed about the provision of paragraph (3) (b) that there
shall be no conciliation r.roceedings if the other party does not reply within a
period of 30 days. While it was the general view that, according to article 22,
both parties were free to z'esort to arbitration or court proceedings until the
commencement of the conciliation proceedings, it was suggested that the expiry
of th€' period should not be construed as a definite cut-off date. Thus,
concili9.tion should still be possible even if the other party did not reply within
that period. On the other hand, it was suggested that the initiating party should
be pernitted to assume that, in case of silence of the other party, that other
party VI'.1$ rejecting recourse to conciliation.

Notice of conciliation

Article 4

(l) The notice of conciliation shall include:

(a) Ar invitation that the dispute be referred to conciliation;

(b) The names and addresses of the parties;

(c) A reference to the co~ciliation clause or the separate
conciliation agreement that is invoked;

(d) A reference to the contract the legal relationship out of' or
in relation to which the dispute arises;

(e) A brief description of' the general nature of the dispute;

(f) A brief description of the points at issue.

(2) The notice of' conciliation may also include:

(a) If' no agreement has previously been reached on the number of
conciliators, a proposal that there shall be one conciliator or three
conciliators;
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(b) (i) In conciliation proceedings with one conciliator~

a proposal as to the name of the conciliator;

(ii) In conciliation proceedings with threr ~0nciliators,

the name of the conciliatcr appointed -4 the party
giving notice of conciliation.

(3) The party consenting to conciliation may in his reply give his
own description of the general nature of the dispute and the points at
issue. He may also indicate in his reply his agrE'ement or disagreement
with the proposals made by the other party under paragraph (2) (a) and
(b) (i) of this article and, in conciliation proceedings with three
conciliators, indicate the name of the conciliator appointed by him.

16. It was noted that, in line with the principle that conciliation procedures
should be flexible, it was inadvisable t;':;j.t paragraph (1) of this article should
require the inClusion in the notice of conciliation of the items of information
listed in subparagraphs (a) to (f). The inclusion of such detailed information
'Ivas more appropriate to adversary procedures. Furthermore, there was no sanction
if the required items were not included. The contrary view was expressed that,
since the information in the notice of conciliatioI".i and the reply was of assistance
to the parties as well as to appointing authorities in selecting suitable
conciliators (art. 6 (1» and to the conciliators appointed (art. 9), the inclusion
of full information in the notice of conciliation was desirable.

17. After deliberation it was the general view that an effort should be made in
redrafting the provision to consider elements which might be omitted at this stage
of the conciliation and postponed to a later stage. Further thought should be
given to the question as to what information shoula be required at the different
stages of the conciliation.

Appointment of conciliator(s)

Article 5

(1) If a sole conciliator is to be appointed, and if within 15 days
after the commencement of the conciliation p~oceedings the parties
have not agreed on the name of the conciliator, either party may a.pply
to the appointing authority agreed upon by the parties to make the
sppointment according to the procedure laid down in article 7 of these
Rules.

(2) If three conciliators are to be appointed, each party shall
appoint one conciliator. The two conciliators thus appointed shall
choose the third conciliator who will act as presi~ing conciliator. If
within 15 days upon their appointment the conciliato:l."s appointed by the
pa~ties have not agreed on the name of the third conciliator, either
party may apply to the appointing authority agreed upon by the parties
to make the appointment according to the procedure laid down in
article 7 of these Rules.
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(3) If no appointing authorit~· has been agreed upon by the parties,
or if the appointing authority agreed upon refuses to' act C':c fails
to appoint the conciliator within 60 days of the receipt of a party's
request therefor, either party may request X to designate an appointing
authority. The request shall be accompanied by a copy of the notice of
conciliation and of the reply given thereto.

18. It was the general view that article 5 and subsequent proVJ.s~ons on the
appointment of conciliators should be revised so as to correspond with the earlier
agreed numbers of conciliators, in particular, the added option of having two
conciliators (see discussion on art. 2). Divergent views were expressed on
whether the Rules should provide for an appointing authority as suggested in the
draft.

19. According to one view, the Rules should provide for resort to an appointing
authority. This was considered as a useful mechanism for securing appointment of
the sole or the third conciliator. In this connexion, it was stressed that the
appuinting authority would act only after the commencement of concilil "ion
proceedings initiated because both parties wanted it. Therefore, it we... :-egarded
as a helpful procedure whiCh would assist the parties to implement their previous
agreement.

20. Under another view, however, a rule which may lead to an imposed appointment
upon the request of only one party ·..rould be contrary to the voluntary,
I1non·-mandatoryii spirit of conciliation which, in the general Vl.e,·T, should be
stressed. It was argued that the conciliation proceedings should be considered
terminated if no agreement on the sole or third conciliator could be reached. It
was understood that a party was free to seek non-binding assistance of an
institution or il1dividual, and advice or information on qualified candidates.
Also, a binding appointment by an appointing authority could be envisaged, but
only if both parties made a request to that effect, or included in their agreement
to conciliate a provision for appointment to be made by an appointi.ng authority.

210 The view was expressed that article 5 should include provisions that all
conciliators should be independent and impartial persons.

22. The Commission requested the Secretariat to take these possibilities into
account when revising the draft and preparing model clauses.

Application to appointing authority

Article 6

(1) The application to the appointing authority shall be accompanied
by a copy of the notice of conciliation and of the reply given thereto
and may suggest the professional qUalifications of the sole or the
presiding conciliator.

(2) The party applying to the appointing authoritiy shall:-senda copy of
the application to the other party. The other party may within 15 days
after the receipt of the copy of the application send to the appointing
author:i.ty such suggestions as he may wish to make on the professional .
qualifications of the sole or the presiding conciliator.
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23. It was noted that this procedural provision related to article 5 and the
revised version would depend on the answer that would be given to the question
whether the Rules should provide for an appointing authority.

Appointment of conciliator by appointing authori+'y

Article 7

(1) The appointing authority shaJ.l,by telegram or telex, confirm to
the parties the receipt of the application.

(2) The appointing authority shall proceed with the appointment of
the sole or presiding conciliator Wi,thO'lt undue delay, using the
following list-procedure:

(a) The appointing authority shall communicate to the parties an
identical list containing at least three names;

(b) Within 15 days after the receipt of this list, each party may
return the list to the appointing authority after having deleted the
name or names to which he objects and numbered the remaining names on
the list in the order of his preference;

(c) After the expiration of the above period of time, the
appointing authority shaJ.I appoint the sole or the presiding conciliator
from among the nan:es approved on the lists returned to it in accordance
with the order of preference indicated by the parties;

(d) If for any reason the appointment cannot be made according to
this procedure, the appointing authority shall exercise its diecretion
in appointing the sole or the presiding conciliator.

(3) In making the appointment, the appointing authority shaJ.I have
regard to the suggestions of the parties as to the qualifications of the
sole or the presiding conciliator and to such considerations as are
likely to secure the appointment of an independent and impartial person.
It shall aJ.so take into account the advisability of appointing a sole or
a presiding conciliator of a nationaJ.ity other than the nationalities
of the parties.

24. It was noted that, like article 6, this proVJ.s~on related to article 5, and
that the revised version would depend on whether the Rules will make provision for
an appointing authority.

25. The view was expressed that the functions of the appointing authority could
be set out in a model clause providing for recourse to an appointing authority.
According to another view, it was preferable to have procedural provisions in both
the Rules themselves and the model clause. It wc:.s also the view of some that the
procedure envisaged in draft article 7 was too complex and time-consuming.
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Notification of appointment of conciliator

Article 8

The appointing authority, upon maldng the appointment, shall
forthwith notify the parties of the name and address of the conciliator.*

* This and all following articles, in which the expression
Ilconciliatorll il:' used without qualification, apply to either a sole
conciliator or to three conciliators, as the case may be •.

26:. As this provision sets out another duty of the appointing authority, it was
noted that the considerations concerning article 7 apply also to this article.

Forwarding of notice and repl.v to concilia~

Article 9

A copy of the notice of conciliation and of the reply thereto shall
be given to the conciliator promptly after his appointment.. This shall
be done by the parties if they made the appointment, or by the
appointing authority if it made the appointment.

27. No specific comments were made on this article.

Representation and assistance

Article 10

The parties may be represented or assisted by persons of their
choice. The names and addresses of such persons ml...'l6t be communicated
in writing to the other party and to the conciliatol~; such communication
must specify whether the appointment is bIding made for purposes of
representation or assistance.

28. No views were expressed objecting to this article.

Role of conciliator

Article 11

(1) The role of the conciliator shall be to assist the parties to reach
an amicable settlement of their dispute.

( 2) The conciliator may conduct the conciliation proceedings in such
a manner as he considers appropriate, taking into account the
circumstances of the case~ the wishes the parties may have expressed
and the need for a speedy settlflment of the dispute.
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(3) In assisting the parties to reach a fair and equitable settlement,
the conciliator shall give consideration to, among other things, the
terms of the contract, the law applicable to the substance of the
dispute, the usages of the trade concerned and the circumstances
surrounding the dispute.

29. It was suggested that this article (er art. 5) should stress the independent
and impartial role of the conciliator, irrespective of whether he is appointed by
only one party, by both parties or by an appointing authority. It was also
suggested that there be incorporated into this article the provision on the
conciliator's function to make proposals for a settlement (present art. 18).
Another suggestion was that article 11 should state guidelines in respect of the
conduct of proceedings by a panel of conciliators. For example, in the case of
three conciliators, a majorit\'{ could be r~quired for any decision to be taken. In
the case of two conciliators, consensus could be required, except perhaps in
respect of diverging settlement proposals which, it was SUbmitted, could each be
communicated to the parties. In case of two conciliator.s, failure to reach the
required consensus ,.,ould be a basis for terminating the conciliation.

30. Paragraph (3) of article 11 sets out the points to which, among other things,
consideration should be given by the conciliator in assisting the parties to reach
a fair and equitable settlement. According to one view, the points listed did not
fully accord with the idea of conciliation. It was stated, for example, that some
of the points were too reminiscent of standards of adversary proceedings; that too
much emphasis was placed on the legal aspects, and too little importance attached
to such standards as fairness, justice or equity. It was SUbmitted, in this
connexion, that not only lawyers should be envisaged as possible conciliators.
It was also suggested that the Rules should not set forth an;}T standards at all
because such a list would unduly restrict the conciliator in performing his task.

31. Under another view, however, the points listed in paragraph (3) were
appropriate and represented a reasonably balanced set of standards. It was pointed
out that the ideas of fairness and equity ,.,ere not neglected in that prov~s~on, but
set forth as the two basic criteria of a settlement that would thus govern the
conciliator's efforts. It was pointed out that the points were quite different
from the standards laid down in article 33 of the UNCITRAL Arbitration Rules. A
suggestion was made to list as an additional point the previous business practices
between the parties.

Request by conciliator for information
•

Article 12

(1) The conciliator may request each party to submit to him a written
statement of his position and the facts and grounds in support thereof,
supplemented by any documents and other evidence that such party deems
appropriate. He may also request each party to submit a fuller statement
of points at issue.

(2) At any stage of the conciliation proceedings the conciliator may
request a party to submit to him such additional information as he
deems appropriate.



a.
t

32. The view was expressed that the second sentence of paragraph (1) was
superfluous in that the right to "request a fuller statement of points at issue",
as provided for in that sentence, was covered by paragraph (2) of that article,
which dealt with the "request for additional information". Another view was that
this article should not be changed because paragraph (1) related to what might be
called the "pleadings", whereas paragraph (2) was directed towards production of
evidence which the conciliator might consider necessary and therefore would be
helpful in practice. It was also submitted that in the first sentence of
paragraph (1) the words lithat such party deems appropriate" were superfluous. A
contrary view was that these words were desirable in underscoring the autonomy of
the parties in preparing their written submissions and to eliminate arguments
that any' such submissions were void because of incompleteness.

33. The suggestion was made to change the right of the conciliator under
paragraph (1) into a duty, by substituting the word "shall" for the word "may".
This suggestion was based on the assumption that the notice envisaged under
article 4 would merely ccntain a short statement of the intent to conciliate a
particular dispute. It WOuld, then, be appropriate to oblige the conciliator to
request a detailed statement from the parties. While under another view the
discretion of the conciliator was preferable, it was the general view that the issue
had to be considered in connexion with the provision on the contents of the notice.

Communication between conciliator and parties

Article 13

(1) If, after reviewing the written materials submitted to him, the
conciliator deems it advisable, he may invite the parties to meet with
him.

(2) The conciliator may have oral discussions or communicate in
writing 'Idth either party alone.

(3) Unless the parties have agreed upon the place where meetings with
the conciliator are to be held, such place shall be determined by the
conciliator, after consuJ.tation with the parties, having regard to the
circumstances of the conciliation proceedings.

34. No specific comments were made on this article.

Administrative assistance

Article 14

In order to facilitate the conduct of the conciliation, the
parties, or the conciliator after consultation with the parties,
may arrange for administrative assistance to be provided by the
appointing authority or other suitable institution.

35. While no specific comments were made on this provision, it was noted that
the reference to the appointing authority should be considered in the light. of the
approach which the Rules would take in respect of the appointing authority. . ~
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Party suggestions for settlement of dispute

Article 15

The conciliator may invite the parties, or a party, to submit to

him suggestions for settlement of the dispute. A party may do so upon

his own initiative.

36. No specific comments were made on this article.

Obligation of parties to co-operate

Article 16

The parties shall in good faith endeavour to comply with requests

by the conciliator to submit written materials, provide evidence,

attend meetings and otherwise co-operate with him.

37. It was submitted that the heading of this article was misleading in that it

implied that there was a binding obligation. It was, therefore, suggested that

the term "obligation" be omitted and, for example. the heading "co-operation of

parties with conciliator" be used.

Disclosure of information

Article 17

The conciliator, having regard to the procedures which he believes

are most likely to lead to a settlement of the dispute, may determine

the extent to which anything made known to him by a party shall be

disclosed to the other party; provided, however, that he shall not

disclose to a party anything made known to him by the other party subject

to the condition that it be kept confidential.

38. The view was expressed that any statements, pleadings, or submissions of

evidence as envisaged under articles 4 and 12 should be disclosed to the other

party.' It waS, thus, suggested that provision should be made for a corresponding

exception to the general rule of discretion contained in the above provision on

disclosure of information.

Proposals for settlement

Article 18

39.

At any stage of the conciliation proceedings the conciliator may

make proposals for a settlement of the dispute. Such proposals need

not be in writing and need not be accompanied by a statement of the

reasons therefor.

No specific comments were made on this article.
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Settlement agreement

Article 19

(1) When it appears to the conciliator that there exist elements of
a settlement which would be acceptable to the parties, he may
formulate the terms of a possible settlement and submit them to the
parties for their observations.

(-2) . If the parties reach agreement on a settlement of the dispute, they
shall draw up and sign a written settlement agreement. Upon request of
the parties, the conciliator shall draw up, or assist parties in drawing
up, the settlement agreement.

(3) Upon signing by the parties the settlement agreement becomes
binding on them.
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40. It was suggested that there be added to paragraph (1) of this article a
provision which would enable the conciliator, after having received the observations
of the parties, to reformulate the terms of a possible settlement in the light of
these observations.

41. Under one view, paragraph (3), which states the binding effect of the signed
settlement agreement, was superfluous and potentially misleading. The reascn was
that the legal nature of the settlement agreement, including its validity and
enforceability, depended on the terms of the agreement itself and on the applicable
law. According to another view, it was preferable to have a rule expressing the
binding effect of a signed settlement agreement in order to emphasize the ultimate
purpose of conciliation, i.e., final settlement of the dispute. Thus, it should
be made clear that the agreement had not merely a moral effect , although the
applicable law might in some instances render the agreement invalid and
non-enforceable.

42. As to this possibility, it was suggested that the provision be drafted in
such a way that parties were made aware of the potential risk. It was further
suggested that the Secretariat should also study the legal nature and effect of
the settlement agreements under various national laws.

Confidentialit;y:

Article 20

Unless otherwise agreed by the parties or required by law, the
conciliator and the parties shall keep confidential all matters
relating to the conciliatio~ proceedings, including any settlement
agreement.

lf3. It was suggested that there be excluded from this provision the settlement
agreement itself to the extent its disclosure might become necessary in an arbitral
or judicial proceeding for its enforcement.
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Termination of conciliation proceedings

Article 21

The conciliation proceedings are terminated:

(a) By the signing of the settlement agreement by the parties,
on the date of the agreement; or

(b) By a written declaration of the conciliator, after
consultation with the parties, to the effect that further efforts at
conciliation are no longer justified, on the date of the declaration;
or

(c) By a written declaration of the parties addressed to the
conciliator to the effect that the conciliation proceedings are
terminated, on the date of the declaration; or

(d) By a written notice of a party to the conciliator and the
other party to the effect that the conciliation proceedings are
terminated, 30 days after the date of the declaration [; unless SU6u

party revokes the declaration prior to the expiration of the 30-day
perioY·

44. It was doubted whether the pro~s10ns on termination in this article were
needed, in particular, the exact determination of the effective dates. However,
under another view, this article, in it s substance, was necessary in order to
provide certainty in relations between parties and in view of article 22 which
excluded recourse to arbitration or court proceedings before termination of the
conciliation proceedings. In this respect, article 21 would have .to be considered
in the light of the position taken in regard to article 22.

45. It was suggested that termination by the conciliator (subpara. (b)) be
dependent upon his having made at least one settlement proposal to the parties.
However, another view was that in practice conduct of parties might ma~e

termination advisable before the conciliator had sufficient information upon which
to base a recommendation. It was further suggested that in a revised draft the
square brackets at the end of subparagraph (d) be omitted, and that the wording
of that subparagraph, particularly the French version, be improved. Another
suggestion was that insolvency or bankruptcy of one party should be a :further cause
of termination.

Resort to arbitral ct' judicial proceedings

Artir.:le 22

Neither party shall initiate arbitral or judicial proceedings
in respect of a dispute that is the subject of conciliation proceedings
from the date of the commaucement of the conciliation proceedings, as
defined in article 3, paragraph (3) (a), of these Rules, to the date
of their termination, as provided in article 21.
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46. It was noted that this proV1s~on does not cover the case where arbitral or
judicial proceedings are initiated before the commencement of the conciliation
proceedings.

47. In view of this possibility of parallel proceedings, it was suggested that
parties be also permitted to initiate arbitral or court proceedings after the
conciliation has started because there were no convincing reasons to treat these
two cases differently. It was submitted that initiation of arbitral or court
proceedings after conciliation had started would not necessarily indicate an
unwillingness to conciliate. Such initia'cion could take place for reasonable
purposes, such as preventing expiry of a prescription period or meeting the
"t'eq,uir~ment, contained in some arbitraticn rules, of prompt submission of a dispute
to arbitration.

48. Under anot."I1er view, the idea behind this article was cor'rect in that it
emphasized the va..ue of serious conciliation efforts although exceptions should be
made for the last mentioned cases of initiation of arbitral or court proceedings
for reasonable purposes. A suggestion in that direction was to req,uest the party
initiating arbitral or jUdicial proceedings to inform the other party and the
conciliator in advance about such step and the purposes of it.

49. Another ob jection against the rule of exclusion contained in this article
was that such eAclusion would not be valid and enforceable under various applicable
la:~s. Various suggestions were made in this respect. One was to not have any
rule of exclusion in order to save parties from confusion or undesirable surprises.
Another suggestion was to indicate in some way the potential risk of
unenforceability of the rule. Yet another suggestion was to formulate the
prohibition on the parties in terms of a "moral", not legally binding, obligation.
It was the general view that these suggestions needed careful consideration.

Costs

Article 23

(1) Upon the termination of the conciliation proceedings. the
conciliator shall fix the costs of the conciliation and give written
notice thereof to the parties. The term "costs" includes on.ly:

(a) The fee of the sole or the presiding conciliator, to be
fixed by that conciliator in accordance with article 24 of these Rules;

(b) The travel and other expenses of the sole or the presiding
conciliator and of any witnesses req,uested by a conciliator after
consultation with the parties;

(c) The cost, travel and other expenses of any expert advice
requxsted by a conciliator after consultation with the parties;

(d) The cost of any administrative assistance provided pursuant
to article 14 of these Rules;

(e) Any fees and expenses of the appointing authority and X.
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(2) '!he costs, as defined above, shall be borne equally by the parties.

All other eJqlenses incurred by a party, including the fee, travel and

other expenses of a conciliator appointed by a party, shall be borne

by that party.

50. It was pointed out that, in the light of the vie1v previously expressed by the

COIllIllission that all conciliators should be independent and. impartial,

subparagraph (a) of paragraph (1) should relate to the fees of all conciliCltors, and

not only to those of the sole or presiding conciliator.

51. It was suggested that, since the amount of the cost, travel and other expenses

referred to in subparagraphs (b) and (c) of pa.'t"sgraph (1) might be considerable,

the article should only make the parties liable to pay that amount if it had been

agreed to by them; accordingly, the words "after consultation with" should be

replaced by "if agreed to byll.

52. It was observed that there was a possible difficulty created by the terms of

the opening words of paragraph (1), taken tOGether 1vith the terms of article 25,

paragraph (1). For while under article 25, paragraph (1), the conciliator 'Io1aS

empowered, upon his appointment, to request each party for an advance of the costs

referred to in article 23, paragraph (1), the latter costs 1'1ere only fixed linon the

termination of the conciliation proceedings.

53. It was suggested that paragraph (2) 01 this article be restructured in order

to clar~fy the distinction between the two following categories of costs: costs

which were to be borne equally by the parties, and all other expenses incurred by

a party, which were to be borne by the party concerned.

54. '!here was support for the view that to make the party who has himself

appointed a conciliator solely responsible for the fee, travel and other expenses

of that conciliator implied that that conciliator acted as an agent of the

appointing party. '!he Commission had, however, supported the principle that

conciliators, including those appointed by one party, were intended to be impartial

and independent. It followed that the fee, travel and other expenses of all

conciliators should be borne equally by the parties.

55. It was observed that it might not always be appropriate that costs as defined

in paragraph (1) should be borne equally by the parties. A fair and equitable

settlement could require that one party bore a greater proportion of the costs.

Fees of conciliator

Article 24

The fees of the conciliator shall be reasonable in amount, taking

into account the amount in dispute, the complexity of the subject

matter, the time spent by the conciliator and o":'her relevant factors.
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56. It was noted that the criteria adopted by this article to determine the

amount of the fees of conciliators was the same as those adopted by article 39 (1)

of the UNCITRAL Arbitration Rules which determines the fees of arbitrators.

However, in view of the dl.fferences between conciliation and arbitration, this

might not be appropriate. One view was that the article should merely require the

conciliator's fees to be reasonable in amount, without specification of the

relevant factors to be considered. Another view, however, considered that

specification of criteria was necessary in order to provide practical guidance to

conciliators.

Deposits

Article 25

(1) The sole or the presiding conciliator, upon his appointment, may

request each party to deposit an equal amount as an advance for the

costs referred to in article 23, paragraph (1).

(2) During the course of the conciliation proceedings the sole or the

presiding conciliator may request supplementary deposits in an equal

amount from each party.

(3) Where a conciliator has been appointed by a party he may request a

deposit or a supplementary deposit only from that party.

(4) If the required deposits under paragraphs (1) and (2) of this

article are not paid in full by both parties witlan 30 days after the

receipt of a request therefor, the conciliator may suspend the

proceedings or may make a written declaration of termination in

accordance with article 21, subparagraph (b), of these Rules.

57. It was suggested that a prc~nsion be added to the article along the lines of

article 41 (5) of the UNCITRAL Arbitration Rules, requiring the conciliator to

render an accounting to the parties of deposits, and to return any unexpended

balance.

Role of conciliator in subsequent proceedings

Article 26

Unless the parties have agreed otherwise, no conciliator may

act as an arbitrator in SUbsequent arbitral proceedings, or as a

representative or counsel of a party, or be called as a witness by a

party in any arbitral or judicial proceedings in respect of a dispute

that was the subject of the conciliation proceedings.

58. No objection was expressed to the principle embodied in this article. However,

it was noted that the circumstances in which a conciliator may be prohibited from

being a witness in other proceedings may be regulated by the applicable law.

Accordingly, provisions of the applicable law may invalidate the prohibition

contained in this article against calling a conciliator in arbitral or judicial

proceedings in respect of disputes which were the subject of the conciliation

proceedings.
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Admissibility of evidence in other proceedings

Article 27

A party shall not, be entitled to rely on or to introduce as

evidence in arbitral or jUdicial proceedings, whether or not such

proceedings relate to the dispute that was the subject of the

conciliation proceedings:

(a) Views expressed by the other party in respect of a possible

solution of the dispute;

(b) Admissions made by the other party in the course of the

conciliation proceedings;

(c) Proposals made by the conciliator;

(d) 'Ihe fact that the other party has indicated his willingness to

accept a proposal for settlement b:ade by the conciliator.

59. It was noted that it might be more appropriate to formulate the prohibition

contained in this article against relying on or introducing evidence in the form of

an agreement by the parties instead of a rule prohibiting parties from relying on,

or introducing, evidence. .
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ANNEX II

List of' documents bef'ore the session

A. General series

A/CN .9/157 ••• International payments - draf't Convention on International Bills

of Exchange and International Promissory Notes: report of the

Working Group on International Negotiable Instruments on the work

of its seventh session (New York~ 3-12 JanuarY'1979)

A/CN.9/158 ••• Prcvisional agenda~ annotations thereto and tentative schedule

of meetings: note by the Secretary-General

A!CN.9/159 ••• Barter or exchange in international trade: report of the

Secretary-Gereral

A/CN.9/160 ••. International trade contracts - note by the Secretary-General on

the progress made by the Secretariat in respect of its

investigatory study on contract practices in international trade

A!eN .9/161 •• ~ Liquidated damages and penalty clauses: report of the Secretary

General

A/CN.9/162 •.• Memorandum on the second co-ordination meeting~ held at Rome on

9 and 10 April 1979 ~ as agreed upon by the participants

A/CN.9/163 • Stand-by letters of credit: report of the Secretary-General
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A/CN.9/164 •.• Clauses protecting parties against the effects of currency

fluctuations: report of the Secretary-General

A/CN.9/165 .•• Security interests - fea~ibility of uniform rules to be used in

the financing of trade: report of the Secretary-General

A/CN.9/166 ••• International commercial arbitration - draft UNCITRAL Conciliation

Rules: preliminary draft prepared by the Secretary-General

A/CN.9/167 ••• International commercial arbitration - conciliation of international

trade disputes: report of the Secretary-General

A/m~.9/168 ••• Inte~national commercial arbitration - study on the application

and interpretation of the Convention on the Recognition and

Enforcement of Foreign Arbitral Awards (New York. 1958): report

of the Secretary-General

A/CN.9/169 ... International commercial arbitration - further work in respect of

international commercial arbitration: note by the Secretary

General
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A/CN .9/110 • . • International cOIllll',eJ~cial arbitration - issues relevant in the
context of the UNCITRAL Arbitration Rules: note by the Secretary
General

A/CN.9/111 • • • New international economic order - possible work programme of the
Commission: report of the Secretary-General

A/CN .9/112 Survey of the work of international organizations in the field of
transport law: report of the Secretary-General

A/CN.9/113 Training and assistance in the field of international trade law:
note by the Secretary-General

A/CN.9/114 ••• State of signatures and,ratifications of the United Nations
Convention on the Carriage of Goods by Sea, 1918 (Hamburg Rules),
adopted at Hamburg on 30 March 1918: note by the Secretary
General

A/CN.9/115 ••• Current activities of international organizations related to the
harmonization and unification of international trade law: report
by the Secretary-General

B. Restri.cted series

A/CN .9/(XII)/CRP.l • Draft repo~t of the United Nations Commission on
International Trade Law on the work of its twelfth
session: chapter I

A/CN.9/(xlI)/CRP.lA " . . Draft report , chapter 11. Introduction

A/CN.9/(XII)/~RP.l/Add.l • DI'~f't repc:i"t. chapter 11, (i) and (ii) (a)

A/CN.9/(XII)/CRP.l/Add.2 Draft report, chapter 11, (E) (b)

A/CN.9/(XII)/CRP.1/Add.3 . · • Draft report, chapter Ill, (i) and (ii )

A/CN.9!(XII)/CRP.1/Add.4 • Draft report, chapter Ill, (Hi)

A/CN.9/(XII)/CRP.1/Add.5 . · • Draft report, chapter IV, (i)

A/CN.9/(XII)/CRP.1/Add.6 Draft report, chapter IV. (ii)

A/CN.9/(XII)/CRP.l/Add.6A Draft report, chapter IV, (Hi)

A/CN.9/(XII)/CRP.l/Add.6B • Draft report. chapter IV. (Hi) (contd)

A/CN.9/(XII)/CRP.l/Add.6c Draft report, chapter IV. (Hi) (contd)

A/CN.9/(XII)/CRP.1/Add.6D • · • Draft report. chapter IV, (Hi) (contd)

A/CN.9/(XII)/CRP.1/Add.6E • · • Draft report, chapter IV, (Hi) (contd)
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A!CN.9/(XII)/CRP.l/Add.7 . . . Draft report, chapter V

A/CN.9/(XII)/CRP.l/Add.8 • Draft report, chapter VI

A/CN.9/(XII)/CRP.l/Add.9 • Draft report, chapter VII

A!CN.9/(XII)/CRP.l/Add.lO • Draft report, chapter VIII

A!CN.9/(XII)!CRP.l/Add.11 •• • Draft report, chapter IX

law:

u.es) ,

A!CN.9/(XII)/CRP.2•••• • Proposal submitted by Egypt, Ghana, India,
Indonesia, Kenya, Nigeria and Yugoslavia

C. Information series

I the
'eport

1 on
,elfth

INF.l and Rev.l •••••••• List of participants

rr
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