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Introduction

1. At its twenty-fourth session, held on 23-24 June 1997, the Governing
Council of the United Nations Compensation Commission (the “Commission”)
appointed Messrs. Robert R. Briner (Chairman), Alan J. Cleary and

Lim Tian Huat as the first Panel of Commissioners (the “Panel”) charged with
reviewing “E4” claims. The “E4” population consists of claims submitted by
Kuwaiti private sector corporations and entities, other than oil sector and
environmental claimants, eligible to file claims under the Commission’s

“Claim Forms for Corporations and Other Entities” (“Form E”).

2. A ninth instalment consisting of 21 “E4” claims was submitted to the
Panel on 29 February 2000, in accordance with article 32 of the Provisional
Rules for Claims Procedure (S/AC.26/1992/10) (the “Rules”).

3. Pursuant to article 38 of the Rules, this report contains the Panel’s
recommendations to the Governing Council concerning the ninth instalment

claims.
I. OVERVIEW OF THE NINTH INSTALMENT CLAIMS

4. The ninth instalment claims were selected from the population of
approximately 2,750 “E4” claims on the basis of criteria that include, inter
alia, the size, volume and complexity of the claims, the legal, factual, and
valuation issues raised by the claims, and the date of filing of the claims

with the Commission.

5. The ninth instalment claimants filed losses aggregating Kuwaiti dinars
(“KWD”) 141,736,561 (approximately United States dollars
(*USD”) 490,437,927). The claimants also filed claims for interest totalling

KWD 9,924,295 (approximately USD 34,340,121) and claim preparation costs
aggregating KWD 171,422 (approximately USD 593,156).

6. The claims range between KWD 2,366,482 and KWD 32,527,398 (i.e., between
approximately USD 8,188,519 and USD 112,551,550) in value. In view of the
complexity of the issues raised, the volume of the documentation underlying
the claims and the amount of compensation sought by the claimants, all of the
claims in the ninth instalment are classified as “unusually large or complex”

within the meaning of article 38(d) of the Rules.

7. The nature of the legal and factual issues raised in each claim and the
amount of documentation provided in support of each claim has allowed the
Panel to complete its verification of the claims within 12 months of the date
on which the ninth instalment claims were submitted to the Panel.
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8. All of the claimants in the ninth instalment operated in Kuwait prior to
Iraqg’s invasion and occupation of Kuwait. Most claimants carried on business

operations in the food, agricultural and fisheries industries.

9. The two most common loss types asserted by claimants in this instalment
are loss of tangible property (mainly stock, plant equipment and machinery)
and loss of earnings or profits. Claimants have also sought compensation for
real property, uncollectible receivables, restart costs, interest and claim

preparation costs as “other losses”.

IT. THE PROCEEDINGS

10. Before the ninth instalment claims were submitted to the Panel, the
secretariat undertook a preliminary assessment of the claims in accordance
with the Rules. This review is described in paragraph 11 of the “Report and
recommendations made by the Panel of Commissioners concerning the first
instalment of ‘E4’ claims” (S/AC.26/1999/4) (the “First ‘E4’ Report”). The
results of the review were entered into a centralized database maintained by

the secretariat (the “Claims Database”).

11. Originally three claims presented formal deficiencies and the
secretariat issued notifications to these claimants pursuant to article 15 of

the Rules. The claimants corrected all formal deficiencies.

12. A substantive review of the claims was undertaken to identify
significant legal, factual and valuation issues. The results of the review,
including the significant issues identified, were recorded in the Claims

Database.

13. The Executive Secretary of the Commission submitted report nos. 28 and
29 dated 23 July 1999 and 28 October 1999, respectively, to the Governing
Council in accordance with article 16 of the Rules. These reports covered,
inter alia, the ninth instalment of “E4” claims and presented the significant
legal and factual issues identified in these claims. A number of
Governments, including the Government of Iragqg, submitted additional
information and views in response to the Executive Secretary’s article 16

reports.

14. In addition to having access to narrative claim summaries for each claim
in the ninth instalment, the Panel also directed the secretariat to request
specific information and documents from the claimants pursuant to article 34
of the Rules.

15. At the conclusion of the (i) preliminary assessment; {ii) substantive
review; and (iii) article 16 reporting, the following documents were made
available to the Panel:
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(a) The claim documents submitted by the claimants;
(b) The preliminary assessment reports prepared under article 14 of
the Rules;
(c) Narrative claim summaries and reports;
(d) Further information and documentation provided by the claimants

pursuant to specific requests made pursuant to article 34 of the Rules;

(e) ITnformation and views of Governments, including the Government of

Iraqg, received in response to the article 16 reports; and

(f£) Other information deemed, under article 32 of the Rules, to be

useful to the Panel for its work.

16. For the reasons stated in paragraph 17 of the First “E4” Report, the
Panel retained the services of an accounting firm and a loss adjusting firm
as expert consultants. The Panel directed the éxpert consultants to review
each claim in the ninth instalment in accordance with the verification and
valuation methodology developed by the Panel. The Panel directed the expert
consultants to submit to the Panel a detailed report for each claim
summarizing the expert consultants’ findings.

17. During the period from 6 to 15 April 2000, at the direction of the
Panel, members of the secretariat and expert accounting and loss adjusting
consultants travelled to Kuwait to obtain information for the Panel’s
assessment of the claimants and to carry out an on-site inspection. This
delegation met with all ninth instalment claimants and representatives of the
Government of Kuwait’s Public Authority for Assessment of Compensation for

Damages Resulting from Iragi Aggression (“PAAC”)}.

18. By its procedural order dated 29 February 2000, the Panel gave notice of
its intention to complete its review of the ninth instalment claims and
submit its report and recommendations to the Governing Council within 12
months of 29 February 2000. This procedural order was transmitted to the

Government of Iraqg and the Government of Kuwait.

19. By its second procedural order dated 29 February 2000, the Panel
instructed the secretariat to transmit a copy of the original claim files
{consisting of the claim form, the statement of claim and all supporting
documents) filed by all ninth instalment claimants with claims greater than
KWD 30,000,000 (approximately USD 100,300,000) to the Government of Iraqg.
Only one ninth instalment claim, filed by Kuwait Danish Dairy Company W.L.L.,
met this criterion. The Panel invited the Government of Irag to submit its

comments within 180 days of the date of the procedural order. Iraq submitted
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written comments on this claim, which raised some specific issues,
particularly in connection with the claimant’s claim for loss of tangible
assets. These comments were taken into consideration by the Panel when
making its recommendations on compensation for this claim.

20. pursuant to article 34 of the Rules, additional information and evidence
was requested from the claimants in order to assist the Panel in its review
of the claims. Claimants who were unable to submit the evidence requested
were asked to provide reasons for their inability to comply with such
requests. All requests for additional information and evidence were directed
through PAAC. These requests were made in relation to the entire “E4” claims

population and not just the ninth instalment claims.

21. The requests for additional information and evidence are described in
prior “E4” reports, e.g., paragraphs 21-26 of the “Report and recommendations
made by the Panel of Commissioners concerning the second instalment of ‘E4’
claims” (S/AC.26/1999/17) (the “Second ‘E4’' Report”) and paragraph 18 of the
sReport and recommendations made by the Panel of Commissioners concerning the
sixth instalment of ‘E4’ claims” (S/AC.26/2000/8) (the “gixth ‘E4’ Report”).
These requests are not restated in this report.

22. Pursuant to article 34 of the Rules, the secretariat also sought
specific clarifications from all claimants in the ninth instalment. The
Panel has considered the responses submitted by these claimants.

23. An additional level of verification was performed to determine if
related claimants filed duplicate claims with the Commission. This review is
described in paragraph 18 of the “Report and recommendations made by the
Panel of Commissioners concerning the fourth instalment of ‘E4’ claims”
(S/AC.26/1999/18) (the “Fourth ‘'E4’' Report”).

24. Based on its review of the documents submitted and the additional
information obtained, the Panel concluded that the issues presented by the
ninth instalment claims had been adequately developed and that oral

proceedings were not required to explore such issues further.
ITI. LEGAL FRAMEWORK AND VERIFICATION AND VALUATION METHODOLOGY

25. The legal framework and the verification and valuation methodology
applied to the evaluation of the claims in this instalment are the same as
that used in earlier “E4~” instalments. This framework and methodology are
discussed in paragraphs 25-62 of the First “E4" Report. Subsequent “E4"
reports discuss additional legal and verification and valuation issues that
were encountered in later instalments of “E4" claims. These various elements
of the Panel’s review are not restated in this report. Instead this report
refers to sections in the previous “E4” reports where such issues have been

addressed.
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26. Where the Panel encountered new issues not addressed in prior “E4”
reports, the Panel developed methodologies for verifying and valuing the
losses. These new issues are discussed in the text of this report. The
Panel’s specific recommendations on the losses asserted in this instalment

and the reasons therefor are set out in the annexes to this report.

27. Before discussing the Panel’'s specific recommendations for compensating
the ninth instalment claims, it is important to restate that the Panel’s
approach to the verification and valuation of these claims balances the
claimant’s inability always to provide best evidence against the “risk of
overstatement” introduced by shortcomings in evidence. In this context, the
term “risk of overstatement”, defined in paragraph 34 of the First “E4"
Report, is used to refer to cases in which claims contain evidentiary
shortcomings that prevent their precise quantification and therefore present

a risk that they might be overstated.

Iv. THE CLAIMS

28. The Panel reviewed the claims according to the nature and type of loss
identified. Therefore, the Panel’s recommendations are set out by loss type.
With the exception of income-producing property, reclassified losses have
been dealt with in the section pertaining to the loss types into which the
Panel reclassified the losses.

A. Contract

29. One claimant in this instalment asserted a claim aggregating KWD 273,014
(approximately USD 944,685) for loss of contract. The claim did not raise
any new legal or verification and valuation issues. The Panel’s approach to
the compensability of contract losses is stated in prior “E4” reports and the
verification and valuation methodology adopted by the Panel for the loss of
contract claims is discussed in paragraphs 77-84 of the First “E4” Report.

30. The Panel’s recommendation with respect to the contract loss is set out

in annex II.

B. Real property

31. Fifteen claimants in this instalment filed claims aggregating

KWD 19,097,804 (approximately USD 66,082,367) for loss of real property.
These claims sought compensation for damage to a number of owned and rented
premises in Kuwait, including several agricultural buildings and

constructions.

32. The claims for loss of real property in this instalment did not raise
any new legal or verification and valuation issues. The compensability

standards and the verification and valuation methodology adopted by the Panel
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for loss of real property claims are stated in paragraphs 89-101 of the First
“E4” Report.

33. The nature of damage to the properties and the location of the affected
properties in Kuwait established that the losses were a direct result of
Irag’'s invasion and occupation of Kuwait. In particular, many of the ninth
instalment claimants carried out farming operations that were located in
areas close to the Kuwaiti borders with Iraqg and Saudi Arabia. The extent of
the damage to farming operations in these areas is well documented in the
report to the Secretary-General by a United Nations Mission, led by former
Under-Secretary-General Mr. Abdulrahim A. Farah (the “Farah Report”). Claims
were either based on the actual costs incurred in repairing the properties or

on estimates of such costs.

34. Most claimants submitted sufficient evidence to establish their interest
in the affected properties and the loss claimed. However, as was the case in
earlier “E4” instalments, claimants generally did not exclude regular
maintenance or depreciation costs from their claims. The Panel adjusted the
claims to account for these costs, which would have Dbeen incurred in the
normal course of business and were not a direct result of Iraq’'s invasion and
occupation of Kuwait. Similar adjustments were made by the Panel in cases of
unforced “betterment”, as explained in paragraph 97 of the First “E4” Report.

35. In claims based on estimated repair costs, the Panel sought a reasonable
explanation for the claimant’'s failure to repair or replace the affected
property. Where such explanatidn was absent the Panel adjusted the claim to
offset the “risk of overstatement” created by this shortcoming.

36. The Panel’s recommendations on real property losses are summarized in
annex ITI.

C. Tangible property, stock, cash and vehicles
37. Tangible property losses are claimed by a majority of the ninth

instalment claimants. The claimed losses, relating to industrial plant and
machinery, stock, furniture and fixtures, equipment, vehicles and cash,
aggregate KWD 79,449,119 (approximately USD 274,910,446). One claimant,
United Fisheries, has claimed for loss and damage to its fleet of 15 fishing

vessels.

38. Wwhen determining the compensability and the verification and valuation
of these tangible property claims, the Panel applied the approach set out in
paragraphs 108-135 of the First “E4" Report. For claims for the repair or
replacement costs of tangible assets, the Panel reviewed the claims to verify
whether adjustments were made by the claimant to reflect, inter alia,
applicable depreciation (see paragraph 113 of the First “E4" Report). 1In the
case of Kuwait Danish Dairy Co. W.L.L., the Panel determined that the
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applicable depreciation was not applied by the claimant and the tangible

asset claim was adjusted accordingly.

39. With regard to claims for loss of stock, a number of claimants have
raised claims for livestock that was lost as a direct result of Irag’s
invasion and occupation of Kuwait. Such claims for loss of livestock
commonly have two elements, those for productive livestock and those for
livestock held for slaughter. The former consists of livestock held by the
claimant to produce goods such as other livestock (lambs, calves etc.), or
products such as milk or eggs. Livestock held for slaughter represents the

product itself.

40. It is the Panel’s view that the verification and valuation of these two
types of stock cannot be carried out in the same manner. A similar view was
also taken by the D2 Panel in the Report and Recommendations made by the
Panel of Commissioners Concerning the Sixth Instalment of Individual Claims
for Damages Above USD 100,000 (S/AC.26/2000/24). (See paragraph 107, p. 24.)

41. For the verification and valuation of livestock held for slaughter, the
Panel treats this as a current asset and reviews the basis of valuation of

such livestock for reasonableness (i.e., valuation at the lower of the

original cost or net realisable value). (See paragraphs 117-126 of the First
“E4” Report.)
42 . For the verification and valuation of productive livestock such as egg-

laying poultry, the Panel considers that this livestock is more in the nature
of a fixed asset and therefore the cost of the asset should be amortized over

its useful life.

43 . The Panel considered information provided by claimants during the on-
site inspection as to the productive life of such poultry and values it based
on the cost of raising the poultry to the age at which it commences
production, such costs to be amortized over its useful productive life. The
Panel then sought to confirm that the valuation policy of the claimant as
stated in the claimant’s audited accounts complied with this approach. 1In
view of the nature of the evidence provided by the claimants, (most claimants
provided audited accounts for the three years immediately prior to Iraqg’s
invasion and occupation of Kuwait), the Panel was able to make such a
confirmation for the majority of claimants. However, where the evidence
submitted by the claimant did not allow the Panel to confirm that the
claimant’s valuation policy for productive poultry complied with this
approach, this shortcoming was regarded as creating a “risk of
overstatement”, and the Panel adjusted the claim to offset such risk of
overstatement.

44 . The claimants in this instalment generally submitted the same type of

evidence encountered by the Panel in earlier “E4” instalments in relation to
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claims for loss of tangible property. (See the Second “E4* Report,
paragraphs 55-56.)

45. For most claimants the existence, ownership and value of stocks lost
were supported by copies of their audited accounts, original inventory
purchase invoices and vroll-forward” calculations, as defined in paragraph
119 of the First “E4” Report. A few claimants sought to rely mainly on
employee or related party witness statements to establish the fact of loss of
stock. Where the fact of loss of stock was not supported by sufficient
evidence, such as extraordinary losses in the claimant’s audited post-
1iberation accounts, the Panel has recommended no compensation for such

losses.

46 . As was the case in prior instalments of “E4” claims, claims for loss of
goods in transit related to goods that were in Kuwait on the day of Iraqg’s

invasion and that were subsequently lost. Successful claimants were able to
submit sufficient proof of payment for the goods and establish the ownership,
existence and loss of the goods from certificates issued by the Kuwaiti port

authorities or shipping agents.

47 . A majority of the claimants seeking compensation for cash losses sought
to rely on witness statements from related parties without providing further
evidence to substantiate their claims. Where claims for cash losses were not
supported by sufficient contemporaneous evidence, establishing the possession
and amount of cash held on 2 August 1990, the Panel has recommended no

compensation.

48. Most claimants with loss of vehicle claims were able to establish their
losses by submitting copies of deregistration certificates and additional
documents such as post-liberation audited accounts and witness statements
that substantiated the fact and circumstances of their losses. Two ninth
instalment claimants claimed for loss of vehicles that were used in their
farming operations. These claimants were unable to provide deregistration
certificates, as the farm vehicles were not required to be registered by the
Kuwait Traffic Department. The Panel held that where the claimants could
establish their ownership of the lost vehicles and the fact of loss with
alternative evidence, such as the existence of an extraordinary loss in
respect of the vehicles being recorded in the claimant’s post-liberation

accounts, compensation would be awarded for such losses.

49 . The Panel’s recommendations on tangible property, stock, cash and

vehicle losses are summarized in annex II.

D. Income-producing property

50. One ninth instalment claimant, Kuwait Pharmaceutical Industries Company

S.A.K., seeks compensaztion for loss of income-producing property consisting of
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the estimated value of its business that allegedly had to be liquidated as a
result of Irag’s invasion and occupation of Kuwait. Upon reviewing the
nature of the claim, and for the reasons set out below, the Panel determined
that the loss should be reclassified into other categories, including loss of
profits, loss of real property and loss of tangible property.

51. The claim was valued by the claimant using the discounted cash flow
(DCF) method, allegedly in accordance with Governing Council decision 9
(S/AC.26/1992/9). Except for liquidation and claim preparation costs, no
other losses are being claimed, although the claimant‘s audited accounts for
the two-year period ending December 1992 show extraordinary losses due to

Irag’s invasion and occupation of Kuwait of KWD 8,511,439.

52. The DCF method of valuation is described at paragraph 18 of Governing

Council decision 9:

“For the valuation of income-producing properties there are several
alternative concepts. One is to measure by reference to costs,
which leads to the determination of book wvalue. Another is to
determine the value of the property as a going concern. This is
often done by reference to the market value of similar properties.
Where such market value cannot be ascertained, the economic or
current value of that asset can be ascertained by the discounted
cash flow (DCF) method or by the price/earnings (P/E) method. The
DCF method calculates the value at one specified time of cash flows
that are to be received at a different time by discounting the
yvearly net cash flows to present value, with the discount rate
including cost of capital and risk components . . .”

53. In considering whether the valuation method used by the claimant in
computing the loss is the correct method, in accordance with the valuation
methods prescribed under Governing Council decision 9, the Panel has
considered the “Report and Recommendations Made by the Panel of Commissioners
Concerning the Second Instalment of ‘El’ Claims”, (S/AC.26/1999/10) (“the
Second ‘El’ Report”).

54. At paragraph 435 of the Second “El” Report, the “E1” Panel found that
the DCF method of valuing business losses, as described at paragraph 52
above, was mentioned only as one of several methods that the Panel may employ
in valuing business losses and that it was ultimately the Panel’s choice as
to which method most accurately values a claimant’s loss. The “El” Panel
also found that the Governing Council has placed a limitation on the scope of
compensable losses. The “El1” Panel stated that:

“"At the outset, the Panel finds that the Governing Council has
placed a limitation on the scope of compensable losses. The
Governing Council states, in paragraph 17 of decision 9, that
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“In the event that the business has been rebuilt and
resumed, ... compensation may only be claimed for the
loss suffered during the relevant period.’”

The Governing Council does not explicitly define the term
‘relevant period’, but in the context in which it is used, it
appears to the Panel that the Governing Council intended that the
relevant period be defined as the period between the date of
impairment of the business and the date on which the business was
or could have been rebuilt and resumed operations at pre-invasion
levels. In so doing, the Governing Council has.placed an
implicit limit on the scope of consequential losses that are
compensable before the Commission, and the Panel must pay due
regard to this limitation.

Based on this interpretation, the Panel concludes that where an
income-producing property, i.e., an asset or a group of assets,
such as a business, has been completely destroyed or irreparably
damaged, the DCF method can be used to estimate the cash flows
through the end of the property’s expected economic life in order
to value that property. Where the asset or business can be
repaired or resumed, however, the DCF method will not be an
appropriate measure of loss to the extent that it takes into
account estimated losses beyond the restoration date of the asset
or business.” (paragraphs 437-439)

55. The Panel also notes that a liquidator was appointed over the claimant
in May 1992, following an extraordinary general meeting of the claimant’s
shareholders, at which a majority voted in favour of the claimant’s
liquidation. The claimant alleges in its statement of claim to have
sustained extensive damage as a result of Iraq’s invasion and occupation of
Kuwait, which left it with the difficult choice of liquidating the company or
restarting operations. The claimant states that 54 per cent of the
shareholders of the claimant who were present at the extraordinary general
meeting in May 1992 voted in favour of the ligquidation of the company.
Specific reasons as to why this decision was taken and why the claimant was
unable to restart operations were not given. However, no evidence was
submitted by the claimant to show that the business was completely destroyed

or irreparably damaged.

56. The Panel agrees with the conclusions reached by the “El” Panel at
paragraphs 437-439 of the Second “El1” Report, and in the circumstances, finds
that the DCF method is not the appropriate measure for calculating the
claimant’s losses in this instance. The Panel finds that the amounts
recorded in the provision in the claimant’'s post-liberation accounts for
extraordinary losses arising as a result of Irag’s invasion and occupation of
Kuwait forms a more appropriate basis for accurately measuring the claimant’s
Josses. The Panel has therefore reclassified the amount claimed as loss of
income-producing property into other loss categories in accordance with the

amounts recorded in the claimant’s post-liberation accounts and has dealt
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with such reclassified losses in the section pertaining to the loss category

into which the Panel reclassified the losses.

E. Payment or relief to others

57. Five claimants in this instalment submitted claims in the amount of

KWD 712,662 (approximately USD 2,465,958) for payment or relief to others.

58. The claims did not raise any new legal or verification and valuation
issues. When reviewing the claims for payment or relief to others, the Panel

applied the approach and verification and valuation methodology described in

earlier “E4” reports. (See, for example, the Second “E4” Report, paragraphs
70-74.)
59. The Panel’s recommendation on the payment or relief to others claim is

summarized in annex ITI.

F. Loss of profits

60. Seventeen claimants in this instalment submitted claims for loss of
profits aggregating KWD 38,842,668 (approximately USD 134,403,696) .

61. Four significant legal and factual issues raised in the first instalment
claims were all raised in the claims in this instalment. These relate to the
impact and assessment of (i) benefits received under the Government of
Kuwait’s post-liberation debt settlement programme, (ii) windfall or
exceptional profits earned by claimants in the period immediately following
the liberation of Kuwait, (iii) the indemnity period for loss of profits
claims, and (iv) claims for loss of profits selectively based on profitable
lines of business. The conclusions reached by the Panel in relation to these
issues are set forth in paragraphs 161-193 of the First “E4” Report. The
Panel has applied these conclusions in its considerations and recommendations

for the loss of profits claims in this instalment.

62. One claimant, United Fisheries of Kuwait, claimed for loss of profits in
connection with its fishing operations. The claimant stated that it was
unable to recommence its fishing operations until it had replaced its fishing
vessels, all of which were damaged or destroyed during Iraq’s invasion and
occupation of Kuwait. The claimant also stated that whilst it recommenced

its fishing operations in October 1992, its profitability declined generally
after the liberation of Kuwait, and on this basis it sought to extend the
period of the compensability of its loss of profits claim to 31 December

1993.

63. The standard applied by the Panel in determining the appropriate period
of time for which a claim for loss of profits is a direct loss resulting from

Irag’s invasion and occupation of Kuwait, is to allow compensation for the
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period until the claimant could have recommenced operations at pre-invasion
capacity (and not necessarily the period within which the claimant could have
achieved pre-invasion levels of profitability). (See paragraphs 182-187 of
the First “E4” Report”.) '

64. The Panel finds that the earliest time that the claimant could have
resumed trading at pre-invasion capacity was at the start of the 1992 fishing
season, which was in September 1992. The Panel therefore awards compensation
to the claimant for loss of profits for a period of’ 25 months.

65. Despite several requests, some claimants in the ninth instalment did not
provide annual accounts for the three financial years preceding and following
the period of Irag’s invasion and occupation of Kuwait. The Panel noted that
in some cases the failure to submit some accounts was sufficiently explained;
for example, where the claimant had commenced trading in the period between
1987 and 1990 or where the claimant had ceased trading following Iraq’'s

invasion and occupation of Kuwait.

66. Loss of profits claims by businesses that failed to provide a full set
of annual audited accounts for the relevant periods were regarded as
presenting a “risk of overstatement”, unless the failure to submit the

accounts was sufficiently explained.

67. The verification and valuation methodology adopted by the Panel for loss
of profits claims is stated in paragraphs 194-202 of the First “E4" Report.

68. The Panel’s recommendations on loss of profits claims are summarized in
annex ITI.

G. Receivables
69. Seven claimants in this instalment asserted claims for uncollectible

receivables or “bad debts” aggregating KWD 1,290,633 (approximately
USD 4,465,858). All of these claims were for amounts owed by businesses or

individuals located in Kuwait prior to Irag’s invasion.

70. As was the case in previous instalments of “E4” claims, most claimants
sought compensation for debts that remained uncollected because debtors had
not returned to Kuwait after liberation. The Panel reiterates its
determination on this matter as set out in paragraphs 209-210 of the First
“E4” Report. Claims for debts that have become uncollectible as a result of
Iraq’s invasion and occupation of Kuwait must demonstrate, by documentary or
other appropriate evidence, the nature and amount of debt in question and the
circumstances that caused the debt to become uncollectible.
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71. The ninth instalment claims for uncollectible receivables were verified
and valued in the manner described in paragraphs 211-215 of the First “E4”
Report.

72. As discussed above, the Panel has recommended no compensation for claims
that relied on the mere assertion that uncollected debts were ipso facto
uncollectible because the debtors did not return to Kuwait. Most of the
claimants failed to provide evidence to demonstrate that their debtors’
inability to pay was a direct result of Irag’s invasion and occupation of
Kuwait. This shortcoming was brought to the attention of the claimants, in
the context of the additional information requested from claimants (see
paragraph 14 above). While a number of responses were received from

claimants, six claimants did not satisfy the above criteria.

73. The Panel’s recommendations on claims for receivables are summarized in
annex IT.

H. Restart costs
74 . Nine claimants in this instalment asserted claims aggregating

KWD 1,285,467 (approximately USD 4,447,983) for restart costs. The amounts
claimed as restart costs have been reviewed using the methodology described
in paragraphs 221-223 of the First “E4” Report and paragraphs 93-96 of the
Second “E4” Report.

75. One claimant, Kuwait Supply Company, seeks compensation for incremental
costs incurred in connection with the shipment of goods that arrived in
Kuwait on 31 July 1990. Discharge of the goods commenced on 31 July 1990,
but was subsequently halted on 2 August 1990. Discharge of the goods
recommenced on 11 August 1990 and was completed on 1 September 1990. The
claimant claimed in respect of demurrage charges and other costs incurred in
connection with the delay in discharging the cargo, which it was ordered to

pay to the shipping company following arbitration proceedings.

76. The claimant was ordered to pay the shipping company for sums in respect
of demurrage on loading, demurrage on discharge and the balance of freight
charges of 10 per cent due to the shipping company. The balance of freight
charges represent the retention of 10 per cent by the claimant of the cost of
shipping the goods. The claimant was also awarded damages in respect of a
counterclaim brought by it against the shipping company in respect of short

loading and the claimant gives credit for this amount in its claim.

77. The Panel finds that the amounts claimed for demurrage on loading and
the payment of balance of freight charges were liabilities accruing to the
claimant at the time the goods were loaded on the vessel on 23 July 1990, and
hence these costs did not arise as a direct result of Irag’s invasion and

occupation of Kuwait. The Panel finds that the costs for demurrage on
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discharge arose as a direct result of Iraqg’s invasion and occupation of
Kuwait, which caused the delay in discharging the cargo upon its arrival in
Kuwait. The Panel notes that the claimant filed evidence showing that it was
given leave to appeal from two parts of the arbitration award made against
it, namely the demurrage on discharge and balance of freight charges.
However, the claimant has failed to provide evidence as to whether such an
appeal was pursued and this shortcoming is regarded as creating a *risk of
overstatement”. As a result, the Panel adjusted the claim to offset such

“risk of overstatement”.

78. The Panel’s recommendations on restart costs are summarized in annex IX.
I. Other losses
79. Five claimants in this instalment asserted claims aggregating

KWD 785,194 (approximately USD 2,716,934) for other losses.

80. Claims for “other losses” that have been dealt with in prior “E4”
instalments were reviewed in the manner stated in earlier “E4” reports.
(See, for example, paragraph 108 of the Second “E4“ Report, dealing with the

treatment of prepaid expenses.)

81. One claimant, Kuwait Pharmaceuticals Industries Company S.A.K., raised a
claim for the costs incurred in connection with the liquidation of the
company. The background to the appointment of a liquidator is discussed at
paragraph 52 above. The Panel considered whether the costs associated with
the liquidation are losses directly caused by Iraq’'s invasion and occupation
of Kuwait. In reaching its decision, the Panel took into account the fact
that the liquidator was appointed by a majority of the shareholders of the
claimant company (54 per cent of those present at the extraordinary general
meeting at which the appointment of the liquidator was approved voted in
favour of liquidation), and therefore the liquidation was in the nature of a
voluntary liquidation as opposed to a compulsory liquidation by creditors of
the claimant company. The Panel also reiterates its findings at paragraph 55
above that the claimant did not produce any evidence to show that the
business was completely destroyed or irreparably damaged as a result of

Irag’'s invasion and occupation of Kuwait.

82. In the circumstances, the Panel does not find the requisite causal link
to exist between Iraqg’s invasion and occupation of Kuwait and the liquidation
of the claimant company. The Panel finds that while Iraqg’'s invasion and
occupation of Kuwait may have been a factor in the shareholders’ majority
decision to appoint a liquidator, it was ultimately an independent business
decision by the claimant company shareholders to proceed with a liquidation.

The Panel therefore recommends that no compensation be awarded.

83. The Panel’'s recommendations on other losses are summarized in annex II.
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V. OTHER ISSUES
A. Applicable dates for currency exchange rate and interest
84. In relation to the applicable dates for currency exchange rate and

interest, the Panel has adopted the approach discussed in paragraphs 226-233
of the First “E4” Report.

B. Claim preparation costs

85. The Panel has been informed by the Executive Secretary of the Commission
that the Governing Council intends to resolve the issue of claim preparation
costs in the future. Accordingly, the Panel has made no recommendation with

respect to compensation for claim preparation costs.

VI. RECOMMENDED AWARDS

86. Based on the foregoing, the awards recommended by the Panel for
claimants in the ninth instalment of “E4” claims are set out in annex I to
this report. The underlying principles behind the Panel’s recommendations on
claims in this instalment are summarized in annex II to this report. All
sums have been rounded to the nearest KWD and therefore the amounts may vary
from the amount stated on Form E by one KWD.

Geneva, 21 December 2000

{Signed) Robert R. Briner
Chairman

(Signed) Alan J. Cleary
Commissioner

(Signed) Lim Tian Huat

Commissioner
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