
United Nations University Press is the publishing arm of the United
Nations University. UNU Press publishes scholarly and policy-oriented
books and periodicals on the issues facing the United Nations and its
peoples and member states, with particular emphasis upon international,
regional and transboundary policies.
The United Nations University was established as a subsidiary organ
of the United Nations by General Assembly resolution 2951 (XXVII) of
11 December 1972. It functions as an international community of scholars
engaged in research, postgraduate training and the dissemination of
knowledge to address the pressing global problems of human survival,
development and welfare that are the concern of the United Nations
and its agencies. Its activities are devoted to advancing knowledge for
human security and development and are focused on issues of peace and
governance and environment and sustainable development. The Univer-
sity operates through a worldwide network of research and training
centres and programmes, and its planning and coordinating centre in
Tokyo.



The WTO and global governance





The WTO and global governance:
Future directions

Edited by Gary P. Sampson

a United Nations
University Press
TOKYO u NEW YORK u PARIS



6 United Nations University, 2008

The views expressed in this publication are those of the authors and do not
necessarily reflect the views of the United Nations University.

United Nations University Press
United Nations University, 53-70, Jingumae 5-chome,
Shibuya-ku, Tokyo 150-8925, Japan
Tel: þ81-3-3499-2811 Fax: þ81-3-3406-7345
E-mail: sales@hq.unu.edu general enquiries: press@hq.unu.edu
http://www.unu.edu

United Nations University Office at the United Nations, New York
2 United Nations Plaza, Room DC2-2062, New York, NY 10017, USA
Tel: þ1-212-963-6387 Fax: þ1-212-371-9454
E-mail: unuona@ony.unu.edu

United Nations University Press is the publishing division of the United Nations
University.

Cover design by Joyce C. Weston

Printed in Hong Kong

ISBN 978-92-808-1154-4

Library of Congress Cataloging-in-Publication Data

The WTO and global governance : future directions / edited by Gary P. Sampson.
p. cm.

Includes bibliographical references and index.
ISBN 978-9280811544 (pbk.)
1. World Trade Organization. 2. Commercial treaties. 3. Foreign trade
regulation. 4. International economic relations. 5. Globalization. I. Sampson,
Gary P.
HF1385.W77874 2008
382 0.92—dc22 2008035768



Contents

Contributors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . vii

Foreword . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . xii

Abbreviations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . xvi

Introduction and overview: Future directions . . . . . . . . . . . . . . . . . . . . . . . 1
Gary P. Sampson

Part I: The bigger picture . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37

1 The WTO’s contribution to global governance . . . . . . . . . . . . . . . . . . 39
Pascal Lamy

2 The WTO, global governance and policy options . . . . . . . . . . . . . . . 57
Sylvia Ostry

3 Enhancing the role of the WTO in global governance . . . . . . . . . . 78
Bert Koenders

Part II: Non-trade-related issues . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 113

4 Governing at the trade–environment interface . . . . . . . . . . . . . . . . . . 115
Daniel C. Esty



5 Promoting policy coherence in the global governance of trade
and employment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 128

Juan Somavia

6 Placing human rights in the Geneva consensus . . . . . . . . . . . . . . . . . . 149
Louise Arbour and Shervin Majlessi

7 Pharmaceutical patents and access to medicines . . . . . . . . . . . . . . . . 174
Celso Amorim

Part III: The importance of development . . . . . . . . . . . . . . . . . . . . . . . . . . . 185

8 The WTO, global governance and development . . . . . . . . . . . . . . . . 187
Supachai Panitchpakdi

9 Globalization, trade and developing countries . . . . . . . . . . . . . . . . . . 202
Dani Rodrik

10 Aid for Trade and global governance: An ITC perspective . . . . 217
Patricia R. Francis

11 The future of the WTO and free trade . . . . . . . . . . . . . . . . . . . . . . . . . . 229
Ted Turner

Part IV: Dispute settlement and governance . . . . . . . . . . . . . . . . . . . . . . . . 239

12 Some thoughts on the WTO dispute settlement procedure . . . . . 241
Mitsuo Matsushita

Index . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 261

vi CONTENTS



Contributors

Gary P. Sampson is presently the John
Gough Professor of International
Trade at Melbourne Business
School, Melbourne University, and
Professor of International Economic
Governance at the Institute of
Advanced Studies, United Nations
University, Tokyo. He was
appointed Director at the General
Agreement of Tariffs and Trade in
1987 and then at the World Trade
Organization in 1995 where he
served as Director until 2003. From
1984 to 1986, he was Senior Fellow
in Economic Policy at the Reserve
Bank of Australia, and Professorial
Fellow at the Centre of Policy
Studies at Monash University. He
teaches on a regular basis at the
Melbourne Business School and
London School of Economics and
has written extensively in both the
popular and academic press on
matters relating to the international
economy and economic governance.
His most recent books are The

WTO and Sustainable Development
and Developing Countries and the
WTO: Policy Approaches (co-edited
with W. Bradnee Chambers).

Pascal Lamy has been Director-
General of the World Trade
Organization since September 2005.
He began his career in the French
civil service at the Inspection
Générale des Finances and the
Treasury. A former advisor to
Finance Minster Jacques Delors,
and subsequently to Prime Minister
Pierre Mauroy, Mr. Lamy served
the President of the European
Commission (Jacques Delors) as
Head of Cabinet from 1985 to 1994.
Mr. Lamy is also known for having
been a member of the team in
charge of rescuing Credit Lyonnais.
He later became CEO of the bank
until its privatisation in 1999. From
1999 to 2004, he worked as Trade
Commissioner at the European
Commission led by Romano Prodi.

vii



Sylvia Ostry is the Distinguished
Research Fellow, Centre for
International Studies, University of
Toronto. She has a doctorate in
economics from McGill University
and Cambridge University. Dr.
Ostry has held a number of
positions in the Canadian federal
government, among them, Chief
Statistician, Deputy Minister of
International Trade, Ambassador
for Multilateral Trade Negotiations
and the Prime Minister’s Personal
Representative for the Economic
Summit. From 1979 to 1983, she
was the head of the Economic
and Statistics Department of the
OECD in Paris. She has received
19 honorary degrees from
universities around the world and,
in 1987, received the Outstanding
Achievement Award of the
Government of Canada. In
December 1990, she was made a
Companion of the Order of Canada,
the highest award in the Canadian
national system of honours. In June
1991, she was admitted as a Fellow
of the Royal Society of Canada.

Bert Koenders was appointed as the
Netherlands Minister for
Development Cooperation in
February 2007. Between 1997 and
2007, Mr. Koenders was a Labour
Party (PvdA) Member of
Parliament. He held the role of
spokesman for international and
European affairs and was on the
boards of several Parliamentary
organisations. Prior to becoming a
politician, Mr. Koenders worked as
a consultant and as the European
director of Parliamentarians for
Global Action in New York. From
1993 to 1994, he was a European
staff member and political advisor to

the Special Representative of the
Secretary-General of the UN
working in Mozambique, South
Africa and Mexico. He subsequently
became principal administrator of
policy planning for the Director-
General of external relations,
conflict prevention and European
Union enlargement at the European
Commission in Brussels.

Daniel C. Esty is the Hillhouse
Professor of Environmental Law
and Policy at Yale University with
appointments in the Environment
and Law Schools. He serves as
Director of the Center for Business
and the Environment at Yale and
the Yale Center for Environmental
Law and Policy. He has published
booksandarticlesontheenvironment,
and is the co-author of a recent
prize-winning book, Green to
Gold: How Smart Companies Use
Environmental Strategy to Innovate,
Create Value, and Build Competitive
Advantage. Prior to taking up his
current position at Yale, Professor
Esty was a Senior Fellow at the
Institute for International
Economics and served in a variety
of senior positions on the US
Environmental Protection Agency.

Juan Somavia, a Chilean national, has
been Director-General of the
International Labour Organization
(ILO) since March 1999. From
1990 to 1999, he was the Chilean
Permanent Representative to the
UN, during which time he was
actively engaged with civil society
organizations. He proposed the
1995 World Summit for Social
Development and chaired its
Preparatory Committee. Mr.
Somavia is the first representative of
the southern hemisphere to head

viii CONTRIBUTORS



the ILO. Under his leadership, the
Organization has established
‘‘Decent Work’’ as its primary goal.
It is a restatement of the ILO’s
historic mission to promote social
justice through the world of work.
Mr. Somavia’s multifaceted career
has been driven by a strong concern
for social justice, peace, human
rights and democracy.

Louise Arbour has been the United
Nations High Commissioner for
Human Rights since 1 July 2004.
Ms. Arbour began a distinguished
academic career in 1970,
culminating in the positions of
Associate Professor and Associate
Dean at the Osgoode Hall Law
School of York University in
Toronto, Canada, in 1987. In 1996,
she became Chief Prosecutor for the
International Criminal Tribunals for
the former Yugoslavia and for
Rwanda. In 1999, she took up an
appointment to the Supreme Court
of Canada. She has published
extensively on criminal law and
given innumerable addresses on
both national and international
criminal law.

Shervin Majlessi is a human rights
officer at the Office of the United
Nations High Commissioner for
Human Rights (OHCHR), focusing
on trade/globalization and good
governance/corruption issues. Prior
to joining OHCHR, he worked at
the World Bank and as a deputy
counsel for the Independent Inquiry
Committee into the UN Oil-for-
Food Programme. He has conducted
research and studied towards a
doctorate degree in international
economic law at the University of
Teheran, Centre for Studies and
Research in International Law and

International Relations of the
Hague Academy of International
Law, McGill University and
Harvard Law School.

Celso Amorim is the Brazilian
Minister of External Relations, a
position he has held since 2003 and
previously from 1993 to 1995. Mr.
Amorim has been working in
government roles since 1987. In
1999, Mr. Amorim was named as
the permanent representative of
Brazil to the United Nations (a
position he had also held from 1995
to 1999) and the World Trade
Organization. He remained in these
roles for two years before moving to
the United Kingdom to serve as
Ambassador to Brazil. Mr. Amorim
completed post-graduate education
at the Diplomatic Academy of
Vienna and London School of
Economics. He has published
several works in the fields of
political theory, international
relations, cultural policy, scientific
and technological development.

Supachai Panitchpakdi began his four-
year term as Secretary-General of
UNCTAD in September 2005, after
being appointed by the UN General
Assembly. He previously served as
Director-General of the World
Trade Organization and as
Thailand’s Deputy Prime Minister
and Minister of Commerce. As
Deputy Prime Minister, he was in
charge of the country’s economic
and trade policy-making, signing the
Uruguay Round Agreement in 1994
and contributing to the formulation
of regional agreements. Dr.
Supachai received his Master’s
degree in Econometrics and
Development Planning and his
Ph.D. in Economic Planning and

CONTRIBUTORS ix



Development from Erasmus
University in Rotterdam.

Dani Rodrik is Rafiq Hariri Professor
of International Political Economy
and faculty chair of the MPA/ID
program at Harvard University.
He has published widely in the
areas of economic development,
international economics and
political economy. His most recent
book is One Economics, Many
Recipes: Globalization, Institutions,
and Economic Growth (forthcoming
from the Princeton University
Press). His current research focuses
on designing growth strategies for
developing economies. In 2007, he
was awarded the inaugural Albert
O. Hirschman Prize of the Social
Sciences Research Council. He is
also the recipient of an honorary
doctorate from the University of
Antwerp and of the Leontief Award
for Advancing the Frontiers of
Economic Thought. His work has
been supported by research grants
from the Carnegie Corporation,
Ford Foundation and Rockefeller
Foundation.

Patricia R. Francis joined the
International Trade Centre as
Executive Director in June 2006.
The ITC – a development partner
for small business export success in
developing countries – is a joint
agency of the United Nations and
the World Trade Organization. Ms.
Francis formerly held the position of
President of Jamaica Trade and
Invest, and was a member of
Jamaica’s Cabinet Committee for
Development. During her tenure,
Jamaica attracted more than US$5
billion in foreign direct investment.
Ms. Francis has served as the
President of the World Association

of Investment Promotion Agencies,
and chaired the Organisation for
Economic Co-operation and
Development’s Caribbean Rim
Investment Initiative, as well as the
China-Caribbean Business Council.
She has received awards from the
Washington DC-based Caribbean-
Central American Action Council
and from the King of Spain for
her business advocacy and
leadership.

Ted Turner has received recognition
for his entrepreneurial acumen,
sharp business skills, leadership
qualities and his unprecedented
philanthropy. Mr. Turner is
chairman of the Turner Foundation,
Inc., which supports efforts for
improving air and water quality,
developing a sustainable energy
future to protect our climate,
safeguarding environmental health,
maintaining wildlife habitat
protection, and developing practices
and policies to curb population
growth rates; co-chairman of the
Nuclear Threat Initiative, which
works to close the growing and
increasingly dangerous gap between
the threat from nuclear, chemical
and biological weapons; chairman of
the United Nations Foundation,
which promotes a more peaceful,
prosperous and just world; and a
partner in the Ted’s Montana Grill
restaurant chain. Mr. Turner is also
chairman of Turner Enterprises,
Inc., a private company, which
manages his business interests, land
holdings and investments.

Mitsuo Matsushita is a professor
emeritus of Tokyo University, a
Tokyo lawyer (Daiichi Tokyo
Bengoshi Kai) and a counsel to
Nagashima, Ohno & Tsunematsu, a

x CONTRIBUTORS



leading international law firm in
Tokyo. Having earned a Ph.D. and
a D.Jur., Prof. Matsushita became
internationally known as a Japanese
expert in the fields of competition
law and international economic
law. Prof. Matsushita has held
professorships at Sophia University,
Tokyo University and Seikei
University in Japan and worked as a
visiting professor at universities
around the world, including Harvard
Law School and the College of

Europe. He has published
extensively in the fields of
international trade and competition
and investment law. From 1995 to
2000, Prof. Matsushita served as one
of the founding members of the
Appellate Body of the World
Trade Organization. He has held
numerous posts within the Japanese
government and is currently a
member of the Industrial Structure
Council attached to the Ministry of
Economy, Trade and Industry.

CONTRIBUTORS xi



Foreword

The world trading system – based originally on the General Agreement
on Tariffs and Trade and now the World Trade Organization – cele-
brated its sixtieth anniversary on 1 January 2008. During its lifetime, tar-
iffs have fallen to just one-tenth of what they were, while the volume of
world trade has grown twenty-seven-fold and at a rate three times faster
than world output, bringing unprecedented prosperity for many. Greater
independence of nations is the result, with the WTO at the centre stage
of globalization.
In terms of what governments were looking for in post-war institutions,

the GATT – and now the WTO – have been an outstanding success story
and the envy of many other international organizations. Nevertheless,
views on the virtues of the WTO differ greatly.
Its objectives are ambitious: to raise standards of living and ensure full

employment with growth in real income and trade while providing for the
optimal use of the world’s resources. The means available to the WTO
to achieve these goals are trade liberalization and the conduct of trade
according to multilaterally agreed rules. With its far-reaching mandate,
both the liberalization of trade and the rules that govern it have become
inextricably linked with economic growth and stability, the environment
and social conditions. The area of commerce subjected to liberalization
commitments has greatly expanded, and WTO rules are not only more
expansive but also reach more deeply into domestic regulatory structures.
One salient feature of these developments is that many issues not nor-

mally considered to be in the domain of traditional trade policy are now

xii



being dealt with by the WTO. The WTO is not only an agent of global-
ization but also an agent of global governance. This has raised many
questions relating to the dividing line between WTO rules, national sov-
ereignty and other international obligations. In short, what is the role of
the WTO in global governance?

With these issues in mind, I invited a number of prominent people – all
influential in their respective areas of international affairs – to contribute
their views on the proper role of the WTO in global governance. A wide
variety of views emerged (see the precursor to the current volume, The
Role of the WTO in Global Governance).1

One called on the trade community to accept the fact that social norms
are inextricably linked with the international economic system and that
they provide the common moral and legal underpinnings for the formula-
tion of policies relating to development, to the environment and to social
objectives. Integrating social norms into all aspects of economic policy-
making – including trade policy – would ensure that markets are not
only open and efficient but also fair and just.

For others, the multilateral trading system at the beginning of the
twenty-first century is the most remarkable achievement in institutional-
ized global economic cooperation yet witnessed. It does not intrude on
national sovereignty as charged by some. On the contrary, it protects na-
tional sovereignty by denying more powerful countries the potential to
impose their preferred social and political norms unilaterally via trade
sanctions. For example, by denying the right of countries to discriminate
between products on the basis of how they were produced, WTO rules
prevent powerful countries from riding roughshod over less powerful
ones, thus freeing the space for national regulations and multilateral trea-
ties to deal with environmental and social matters. Viewed through this
prism, the concepts, principles and rules of the WTO should be consoli-
dated through experience – neither shrunk nor further stretched in any
direction.

Pascal Lamy remarks that, in both public and academic discourse,
analysis of the WTO generally results in either extreme criticism or ex-
cessive praise, with the result that discussions are dominated by two op-
posite positions. On the one hand, some globalization critics assert that
the WTO holds a hegemonic grip on global issues, while others denounce
the WTO’s isolation as an international rule-setter and compliance-
enforcer. Proponents of a rule-based view of international relations, on
the other hand, promote the WTO as a model for global governance.

Notwithstanding advances made at the meeting of ministers in Geneva
in July 2008, the Doha Development Agenda is struggling to conclude.
For some, like Ted Turner, failure is unacceptable. If the Doha Agenda
fails, he says it would be the last effort of its kind – a result that is out of
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the question. According to Turner, if we quit on the Doha Round, we
may not ever try anything like it again. This would mean no more global
trade agreements and the role of the WTO in global affairs would change
for ever, with the WTO no longer fulfilling its role in global governance
by liberalizing trade and bringing common sense to the structure of world
trade and production.
With these types of reaction in mind, it seemed timely to review not

only the role of the WTO but also its possible future directions within
global governance. There have, of course, been important contributions
to this in the past six years, and, as Louise Arbour and Shervin Majlessi
note, the link between trade, development and human rights has been
treated extensively in academic circles and beyond since the publication
of The Role of the WTO in Global Governance. They conclude, however,
that among both the human rights community and the trade practitioners
these linkages are still not immediately obvious.
One of the principal objectives of this volume is therefore to consider

the role of the WTO in global governance six years on. Once again,
prominent personalities offer their thoughts, particularly with respect to
the non-traditional trade issues that have gravitated to the WTO and
that overlap with the goals of their own international organizations.
However, the objectives of this book are more ambitious, involving the
identification of the future directions of the WTO in light of the many
options that emerge from their contributions.
What emerges clearly in this respect is the need for effective coordina-

tion between international institutions in dealing with non-traditional
trade concerns. This in itself is a challenging task. However, is this
enough to ensure a proper role for the WTO in global governance?
Should the WTO use its powerful dispute settlement system to enforce
widely accepted standards relating to the environment, labour or human
rights? Is the WTO effective in achieving its stated goals of supporting
economic development by integrating developing countries more fully
into the international trading system? Does it promote sustainable devel-
opment as mandated? Should it change the way it functions in order to
gain greater public support for its actions? These and many related ques-
tions are addressed in the following chapters. Based on 18 years experi-
ence, as Director of several divisions in both the GATT and the WTO,
my own view is that the WTO should not be responsible for the non-
traditional trade issues that have gravitated towards it. This brings inap-
propriate pressure on rules and procedures designed for trade purposes.
While the obvious solution is to provide other international organisations
dealing with the environment, labour standards and human rights the en-
forcement powers of the WTO, governments have not been prepared to
do so. Like it or not, the WTO will continue to deal with non-traditional
trade issues.
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The critical question is: how to constructively contribute to interna-
tional objectives relating to the environment, human rights and labour
standards while continuing to function effectively as a world trade organ-
isation?

Many suggestions as to ‘‘the way forward’’ emerge in the following
chapters. My own short answer to the above question is that the WTO
already has the institutional and legal flexibilities to accommodate both
the non-trade issues now confronting it, and those that may come its
way in the future. Changing its rules to make it an enforcement agency
for human rights, labour standards or the environment is to give it an au-
thority in global governance that it has neither the mandate nor expertise
to deal with. The Introduction and Overview elaborates on why the
WTO, conceived as a trade organisation, must remain as such.

* * *

A number of people have been most helpful in the preparation of this
book. I would like to single out a few in particular. I appreciate very
much the enthusiasm of Professor Hans van Ginkel, former Rector of
the United Nations University (UNU), in originally supporting the idea
of a second volume. Professor Zakri, Director of the Institute of Ad-
vanced Studies (IAS) at the UNU, provided both institutional support
and encouragement, which were also very much appreciated. In terms of
substance, I would like to thank my former colleagues at the World
Trade Organization – in particular, Serafino Marchese and Jorge Vigano
for their advice, insights and wisdom based on long experience in both
the GATT and the WTO. Bradnee Chambers of UNU-IAS was most
helpful in many areas, notably in matters relating to the United Nations
Specialized Agencies and non-traditional trade concerns, such as the re-
lationship between trade and the environment. Gregory Sampson of the
International Trade Centre carried out useful research and comments on
earlier drafts. Robert Davis, Managing Editor of the United Nations Uni-
versity Press, was particularly patient and helpful through the editing
process, and Liz Paton, as usual, was responsible for a most professional
editing job for UNU Press. Chris Flegg, a long standing colleague at Mel-
bourne Business School, helped greatly with drafting suggestions for my
overview chapter.

Note

1. Gary P. Sampson (ed.), The Role of the WTO in Global Governance, Tokyo: United
Nations University Press, 2000.
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Introduction and overview:
Future directions

Gary P. Sampson

Introduction

The General Agreement on Tariffs and Trade (GATT) had far-reaching
objectives: full employment, higher standards of living, growth of real
income and expanded production and trade. With the World Trade Or-
ganization (WTO) came the added goal of the optimal use of the world’s
resources in accordance with sustainable development. Taken together,
these objectives on the part of more than 150 governments have created
for the WTO a vast area of diverse responsibilities.

It is therefore not surprising that WTO rules impact widely on national
and international policies and that they extend to what many consider
to be non-traditional areas of trade policy. Sometimes this has been by
design – with the incorporation of trade in services and intellectual prop-
erty rights into the WTO; or sometimes on a de facto basis through the
dispute settlement process. There are many examples of its extended
reach.

The Agreement on Trade-Related Aspects of Intellectual Property
Rights (TRIPS) raises a number of ethical questions, such as the patent-
ing of life forms, the rewarding of indigenous tribes for the exploitation
of local genetic resources and the provision of essential medicines to im-
poverished people. Governments placed negotiations to reduce subsidies
that deplete fish stocks on the Doha Development Agenda at the WTO
Ministerial Conference in Doha in 2001, along with the negotiation
of the relationship between the WTO and multilateral environmental

The WTO and global governance: Future directions, Sampson (ed),

United Nations University Press, 2008, ISBN 978-92-808-1154-4
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agreements. The WTO dispute settlement mechanism has been con-
fronted with topics far removed from traditional trade policy; disputes
have raised questions about the role of science in the management of
risk, regulations relating to public health, the conservation of endangered
species and trade in genetically modified organisms.
As with other multilateral treaties, governments have voluntarily cir-

cumscribed their national sovereignty by accepting WTO rules. And for
good reason: having undertaken a commitment to a degree of market
openness, market access commitments would be undermined – as would
the predictability and stability of the trading system – if governments
were free to afford protection to domestic producers arbitrarily. The real-
ity is that the degree of national sovereignty forgone in accepting WTO
obligations is far in excess of that under GATT.
Not only is national sovereignty circumscribed under WTO rules, but

governments have also undertaken complementary or overlapping com-
mitments in other international agreements. Determining the borderline
between WTO rules and national sovereignty, as well as commitments
under other international treaties, is an important consideration in the
context of global governance.
As Pascal Lamy notes, ‘‘governance’’ is not ‘‘government’’.1 Gover-

nance is a decision-making process based on permanent negotiation, an
exchange of agreements and the rule of law. It implies not the transfer
of political sovereignty but, rather, the organizing of cooperation be-
tween existing entities on the basis of agreed and enforceable rules. Ac-
cording to Lamy, governance takes the form of institutions generating
permanent dialogue and debate as a prelude to common actions; govern-
ance generates common rules, whereas government commands political
will.
The objective of this overview is to identify future directions for the

WTO in global governance. I first discuss why the importance of the
WTO has increased greatly in recent years. The reasons are many and
varied, with some more obvious than others. They extend, however,
far beyond the increased importance of the value and volume of trade
between nations. I then examine some ‘‘fundamentals’’ in terms of con-
cepts, principles and rules that underpin the WTO. I believe it is neces-
sary to review these if future directions are to be discussed. These
fundamentals extend to economic, legal and institutional considerations,
as well as WTO relationships with other organizations.
The chapter then draws on the contributions of the authors to address

possible future directions for the WTO. Many clear-cut proposals
emerge. However, owing to the complexity of a number of the issues
identified, clear-cut solutions are not evident. I nevertheless believe that,
by exploring this complexity and flagging alternative approaches, well-
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informed decisions will be taken in the future and important mistakes
avoided.

The changing role of the WTO

There are many examples of the changing role of the WTO in interna-
tional affairs. Some are more obvious than others.

One obvious change is the dramatic increase in both the value and the
volume of world trade to which WTO rules apply: world trade has grown
more rapidly than world production in almost every year since World
War II. Countries trade a far greater share of their domestic production,
and trade rules apply to more than a quarter of world production. The
rules extend to textiles, clothing and agricultural trade – which were hith-
erto outside the reach of the WTO – as well as to the critical sectors of
services and intellectual property rights, which have been added to the
WTO agenda. Admission to the WTO, unlike the GATT, requires all
members to sign on to all WTO agreements. The original 23 members of
the GATT have grown to over 150 with the final membership likely to
surpass 170. The levels of development, specific cultures, political systems
and past colonial or other histories differ greatly across these countries,
rendering consensus-based agreement in the WTO all the more difficult.

Even the larger value of trade understates the reach of WTO rules be-
cause the rules themselves have become more demanding. Domestic re-
gulations relating to patents, financial services, subsidies and support
measures for agriculture are among those now subject to WTO dis-
ciplines. They reach deep into the domestic regulatory structures of
WTO member countries and raise key issues of public concern that far
transcend those associated with conventional trade policy. The Agree-
ment on Trade-Related Aspects of Intellectual Property Rights and the
Agreement on Sanitary and Phytosanitary Measures (SPS) raise ethical
questions about, respectively, the patenting of life forms and the role of
precaution and public health; and the agricultural negotiations deal with
the multi-functionality of agriculture.

The role of the WTO has also been expanded by continuing negoti-
ations. Limitations on subsidies that deplete fish stocks and the relation-
ship between the WTO rules and multilateral environmental agreements
are part of the Doha Development Agenda.

The WTO profile has also changed because of the greatly strengthened
dispute settlement mechanism. Unlike the GATT, the WTO dispute pro-
cess moves forward automatically with panel and Appellate Body reports
adopted unless there is a consensus against them. The rule of neg-
ative consensus, backed by a mechanism providing for compensation
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and sanctions in the case of non-compliance, has greatly increased public
awareness of the WTO. Recent high-profile disputes have dealt with
sensitive areas such as the role of science in risk management, the conser-
vation of endangered species and restrictions on the cross-border move-
ment of genetically modified organisms (GMOs).
According to Bert Koenders, major policy issues such as precaution,

the environment, biodiversity, labour standards and climate change
could drift towards the WTO not by design but by default and, in his
view, the WTO dispute settlement system is not properly equipped to
deal with the emerging controversies and trade tensions that they gener-
ate. The relative weakness of other multilateral institutions in enforcing
their rules has unfortunately, he says, increased the demands on the
WTO to deal with issues that were not previously within its mandate.
The capacity of the WTO dispute settlement mechanism to limit na-

tional sovereignty is unique among international organizations. As Pascal
Lamy observes, globalization critics assert that the WTO acts as a he-
gemon with respect to international rule-making. Its dispute settlement
mechanism makes it the only international organization with an effective
judicial tool to ensure compliance with its rules. According to Lamy,
trade agreements gain an institutional superiority in the array of interna-
tional norms. As a result of this de facto norm primacy, commercial
imperatives and economic values are, he says, believed to trump other in-
ternational concerns, including environmental protection, human rights
and health concerns.
Two-thirds of WTO members are now developing countries. Having

undertaken new and demanding obligations, they rightfully look to fu-
ture market access to support their export-led growth strategies. Their le-
gitimate expectation is that the WTO will provide a forum in which their
views can be effectively expressed and their concerns adequately dealt
with. They also look not only for improved market access through the
Doha Agenda but for acceptance of the legal flexibilities needed to im-
plement their appropriate development strategies.
At the same time, others – in particular the least developed countries –

feel they have not been integrated into the trading system at all, and
look to new initiatives to respond to their special needs, some of which
have surfaced for WTO attention. For example, the WTO has gained a
high profile because of the injustices that face the impoverished cotton-
exporting countries of Africa. The difficulties of gaining access to
essential medicines for AIDS-stricken victims have heightened the in-
volvement of the least developed countries, development organizations,
other public interest groups, researchers and some governments.
A further important change is that developing countries have greatly

increased their negotiating clout. In the past, the Group of 77 (G77)
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rallied around their common problem of poverty rather than around
common or agreed policy approaches to meet their individual country re-
quirements and priorities. Things have changed. As Sylvia Ostry notes, a
‘‘new geography’’ in the form of coalitions of southern countries became
evident at the WTO ministerial meeting in Cancun. The G20 included the
Big Three – Brazil, China and India – as well as a number of other devel-
oping countries. Despite repeated efforts to eliminate it, the G20 has
persisted, and the other coalition that emerged in Cancun – the G90 of
African and other poor countries – has also endured.

Sylvia Ostry also makes the point that the complexity of the WTO
agreements requires knowledge, that knowledge enhances power, and
that the WTO houses what she calls a knowledge trap. The strong are
stronger in the WTO because of their store of knowledge, and the weak
are weaker because of their poverty of knowledge. The weak lack auton-
omy in any system, but in the WTO complexity creates reinforced asym-
metry and diminished autonomy. However, as Pascal Lamy notes, the
technical assistance afforded by the WTO and other institutions has
gone a long way to rectifying this shortcoming.

According to Louise Arbour and Shervin Majlessi, the Doha Agenda,
with its new negotiating authority, has placed development issues and the
interests of developing countries at the heart of the WTO’s work. How-
ever, whatever the result of this round of trade negotiations, they say the
WTO must keep its focus on development but with an approach that
takes into account human rights considerations.

Sylvia Ostry does not attach much likelihood to a successful conclusion
to the Doha Development Agenda. The Round, which was supposed to
deal with development, in reality does not. What is absent is the need to
confront the profound asymmetry in the system. For Ted Turner, failure
is not an option. If the WTO gives up on global trade agreements, we can
predict the outcome: the big countries will go off and do separate bilat-
eral and regional deals with their favoured trading partners, raising the
inevitable question of who will be left out. It will be the very people the
WTO was created to include – the developing countries, which will have
to bargain alone against the giants of international trade, leading us right
back to where we are today: to a world where billions of people live in
poverty.

Although the WTO has increased its importance on a number of
fronts, has it also been diminished through the proliferation of preferen-
tial trade agreements? According to Dr Supachai, global economic gov-
ernance and the role of the WTO are being tested by the profusion of
regional trade agreements. Trade between partners to these agreements
reached 50 per cent of total trade during 2007, and, given the growing
number of agreements, their membership and trade coverage will have a
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significant impact on the international trading system. For Dr Supachai,
an inward-looking approach by these agreements must be avoided; it
hampers trade with third parties and undermines the multilateral trading
system.
There is no doubt that the continuing growth of preferential arrange-

ments has sparked a new interest in their motivation and effect. Do
they extend WTO commitments, consolidate them or undermine them?
Although in the most general terms the answer for many is not clear,
Celso Amorim notes that bilateral agreements between some developed
and developing countries present a serious threat to access to medicines.
A cursory glance, according to Amorim, reveals provisions that attempt
to bring patent protection beyond the standard set by TRIPS; they en-
sure extended protection to expired patents via the granting of exclusive
rights over undisclosed test data. These provisions, he claims, make it
harder for producers of generic versions of medicines to enter the market
after patent expiry, and present a serious obstacle to better access to
medicines. This is particularly the case for developing countries, since
cheaper generic medicines are responsible for ensuring access to medi-
cines at affordable prices.
In some instances, the role of the WTO has changed through events

over which it has no control. One example is genetic engineering, which
creates concerns for many because it permits genetic information to be
transferred between organisms too distantly related for natural cross-
breeding. At the centre of concern are WTO rules that could constrain
the regulation of the cross-border movement of GMOs. It is hard to
imagine that such issues were foreseen at the time of negotiation of the
relevant WTO agreements. Another example is the proliferation of mul-
tilateral environmental agreements (MEAs), such as the Kyoto Protocol,
with important potential trade implications that could not have been
foreseen at the creation of the WTO.
The heightened interest in the WTO has also come against the back-

drop of an incredible revolution in the speed with which information –
true or false – can be communicated globally and in the cost of that
communication. Sylvia Ostry remarks that we are undergoing a new tech-
nological revolution in information and communication technology, a
revolution that is creating a global market for goods, services, capital
and labour. The speed and breadth of change are unprecedented. This
‘‘Great Transformation’’ has an ongoing effect on government, individu-
als, corporations and values, and its role in penetrating public awareness
is of profound and increasing importance.
Non-governmental organizations (NGOs) are now linked through

broad networks and coalitions that render them more effective and more
sophisticated than their earlier counterparts. The public image of the
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WTO – as well as public interest in it – has been greatly influenced by the
information conveyed through these electronic means. Although many of
these groups are not against trade per se, others are intensely protection-
ist, putting them on a collision course with supporters of an open and
liberal trading system. The events in Seattle, Hong Kong and elsewhere
– fuelled by coalitions of NGOs built on the World Wide Web – placed
the WTO for the first time at the centre of a vital public policy discussion
hitherto dominated by governmental representatives in closed meetings.

Finally, the profile of the WTO has been raised in very general terms
because of the increasing awareness of the crucial role it plays in world
affairs. For Pascal Lamy, there is a widening gap between global chal-
lenges and the traditional ways of devising solutions, and no country, no
matter how powerful, can successfully tackle these challenges on its own.
Therefore, not only is multilateral cooperation a more peaceful means of
solving conflicts; it will become the only effective means of achieving
results in the face of global challenges. Developing an effective frame-
work for global governance will become increasingly necessary as these
new challenges arise. It is our generation’s responsibility to deliver.
Given the WTO’s economic and political dimensions, it can be a funda-
mental player in the building of a system of global governance. It can
build bridges. Yet it will not and cannot be the only one to do so.

Future directions: Some fundamentals

In this section, I review some of the fundamental aspects of the world
trading system that are important in charting its future directions. It
does not intend to be comprehensive in terms of identifying all relevant
considerations, but it does seek to illustrate the complexities involved in
looking at possible future directions.

Economic fundamentals

The basic premise of well-functioning market-based economies is that
prices register the relative scarcity of resources and consumer prefer-
ences. One of the results of market-based prices is that they allocate re-
sources efficiently. The welfare of society can be undermined, however,
through trade restrictions and distortions that send misleading signals re-
lating to the optimal use of resources. Trade liberalization therefore has
the potential to improve resource allocation and to increase national in-
come and welfare. In the case of the environment, for example, econom-
ists argue that trade liberalization leads to more efficient resource use;
a more efficient relative price structure (because the trade restrictions
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themselves are market distortions); more resources available for environ-
mental management programmes (owing to a growth in real income);
and an increase in the availability of environment-related goods and ser-
vices (through market liberalization). Thus, the removal of trade barriers
is itself a goal to be pursued, based on its potential for improving the
environment.
However, trade liberalization is far from a panacea in terms of social

(and economic) objectives. It ensures neither an equitable outcome nor
the optimal use of resources from a social perspective. According to
Dan Esty, trade policy – and particularly trade liberalization – inescap-
ably affects the natural environment. In particular, freer trade promotes
expanded economic activity, which often translates into industrialization,
increased pollution and the consumption of natural resources. If environ-
mental regulations are optimized and all externalities internalized, en-
vironmental harm need not accrue. But where regulation is inadequate
and externalities are not fully internalized, overexploitation of open-
access resources and inefficiently high levels of pollution are likely to
result, a fact that trade experts and the WTO itself have come to
acknowledge.

Non-discrimination

The principle of non-discrimination in the form of national and most-
favoured-nation treatment dictates that WTO members cannot discrimi-
nate between imported products that are ‘‘like’’ nationally produced
products or ‘‘like’’ those coming from other countries. It is one of the
most important determinants of the role of the WTO in global gover-
nance. It limits governments’ use of trade measures to restrict imported
goods produced through child labour or those that have caused unaccept-
able damage to the environment. In all of this, the key concepts are non-
discrimination and the ‘‘likeness’’ of products.
Products have generally been considered to be ‘‘like’’ based on their

physical characteristics, end-use, consumers’ preferences or tariff classifi-
cation. In colloquial language, ‘‘like’’ means having the same physical
characteristics or qualities, such as identical shape, size or colour. How-
ever, it may also mean ‘‘similar’’, raising many interpretive questions
about the characteristics or qualities that are important in assessing the
likeness of products and, therefore, the nature of imports that can be dis-
criminated against. A diesel bus and an electric tram, for example, are
alike in that they both provide transport for the public, but they may be
very different when it comes to polluting the environment. Adding one
gene to many thousands of others can turn a non-offensive food product
into an allergy-causing nightmare. Further, the additional question arises
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of just whose perspective should be used to judge likeness: a slug and
a snail are like products to a vegetable grower but not to a French
gourmet.

From a governance perspective, the interpretation of ‘‘like products’’ is
critical; it determines the legality of a national restriction on an imported
good. Nevertheless, ‘‘likeness’’ has never been definitively established in
GATT and WTO jurisprudence, and it is open to interpretation.

One manifestation of the importance of the interpretation of ‘‘like-
ness’’ is that a government may wish to differentiate between products
according to the manner in which they were produced. Perhaps a produc-
tion process was considered offensive by the importer because it emitted
excessive greenhouse gases. Should imported eggs be banned if they
were laid by hens kept in battery cages rather than by free-ranging
hens? Are these eggs ‘‘like’’ the eggs of free range hens? And what of
imported fur products, banned because wild animals are caught in steel-
jawed leg traps? Or what of food products derived from GMOs? Are
they ‘‘like’’ non-modified products, and can they be banned if they are
physically indistinguishable from them? Are imported carpets made by
children under the age of 12 like carpets knotted by adults? Should im-
ported shrimp – physically the same as any other be banned if caught in
a manner that inadvertently kills turtles?

Not surprisingly, ‘‘likeness’’ means different things to different organi-
zations. Louise Arbour and Shervin Majlessi make the point that discrim-
ination in the trade field is not the same as in other disciplines; the trade
principle of non-discrimination is primarily directed towards reducing
trade protectionism and improving international competitive conditions
rather than achieving substantive equality. Accordingly, ‘‘national treat-
ment’’ does not permit discrimination in favour of nationals even if the
national provider of a ‘‘like’’ product is in a weaker position. For them,
treating unequals as equals is problematic for the promotion and pro-
tection of human rights and could result in the institutionalization of
discrimination against the poor and marginalized. For example, the non-
discriminative application of trade rules that do not take into account the
need to alleviate rural poverty can increase the vulnerability of small
farmers and the rural poor. Arbour and Majlessi conclude that, as two
sides of the same coin, non-discrimination and equality should provide
the foundations for the free and equal enjoyment of human rights.

Thus, some human rights activists, environmentalists, animal welfare
groups and others maintain that the WTO should change its interpreta-
tion of ‘‘likeness’’ and legitimize trade restrictions on the basis of how
goods are produced. For them, some social, environmental and other in-
justices are so obvious that if the WTO prohibits trade restrictions it is
acting irresponsibly from a governance perspective.
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Ideally, determinations as to whether discrimination in trade is appro-
priate for social or environmental reasons should not be the task of the
WTO. Rather, the task of establishing and enforcing internationally ac-
cepted standards should be handled through international agreements
outside the WTO.
Dan Esty maintains that, for the WTO to continue to play a leading

role in global governance, it must further refine its structure of rules and
procedures so as to accommodate environmental values, and other con-
cerns such as poverty alleviation, within the trading system. According
to Esty, the long-term legitimacy and durability of the international trad-
ing system will be enhanced to the extent that international economic
policy evolves in ways that intersect constructively with other policy-
making realms, such as the emerging regime of global environmental
governance. WTO decisions will not win the degree of popular accep-
tance that they must have to keep the trade system functioning smoothly
unless the organization’s decision-making processes are seen to be au-
thoritative, effective and fair, both procedurally and substantively.

Standards

As barriers to trade are removed, the relative competitiveness of coun-
tries is increasingly influenced by different national standards. Dr Supa-
chai notes that environmental, health and food safety requirements in
particular have become more stringent and complex – a trend set to con-
tinue given concerns about food safety, energy efficiency and climate
change. Many such requirements are now imposed by the private sector,
coexisting and interacting with mandatory governmental requirements.
Private standards, he says, are widely believed to be outside WTO disci-
plines and thus pose challenges in terms of justifiability, transparency,
discrimination and equivalence.
Although standards can both facilitate trade and protect consumers,

they can also be protectionist in intent and unnecessarily restrict trade.
If all countries adopted the same standards, there would not be a prob-
lem in determining the intention behind them.
The reality is that international standards do not exist to meet the

needs of all countries, and regulations that bear on the competitiveness
of traded products differ across countries for very good reasons. Physical
conditions differ, meaning varying absorptive capacities for air pollution,
different effects from water run-off on levels of artesian water basins, and
different impacts of timber-cutting on deforestation and desertification. A
further complication is that, even if physical conditions are identical
across countries and the risks are well known, societies may well wish to
manage these risks differently. North American consumers, for example,
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may be less concerned about the consumption of food products derived
from GMOs than are consumers in the European Union,2 even with the
same scientific information at hand.

The key WTO agreements dealing with standards are the Agreement
on Technical Barriers to Trade (TBT) and the Agreement on Sanitary
and Phytosanitary Measures (SPS). Neither agreement obliges countries
to adopt minimum standards. They do, however, create rules that are to
be respected to ensure that market access rights are not undermined
through regulations that are disguised restrictions on trade. They also
recognize that, for many reasons, common standards, far from being bar-
riers to trade, work to promote trade.

From a trade policy perspective it is important that governments have
the autonomy to adopt measures necessary to meet their national re-
quirements. The question then arises of whether or not a liberal, global
trading system can coexist with the very different trade and non-trade
regulations that have been adopted by governments and that bear heav-
ily on the competitiveness of products and services. As with the discus-
sion above relating to discrimination, the WTO enters on the scene not
to determine whether national policy choices are appropriate but to de-
termine whether measures used to implement national policy goals are
used for protectionist purposes. This, however, is not an easy task.

Trade and development

Many developing countries have reaped very considerable benefits from
the market access openings provided by the WTO. They have adopted
outward-oriented development strategies and legally binding WTO obli-
gations to lock in domestic policy reforms. Their legitimate expectation is
that the WTO will provide a forum where their views can be effectively
expressed and their concerns adequately dealt with. However, many least
developed countries feel they have not been integrated into the system at
all. As Pascal Lamy notes, whereas some emerging economies in the de-
veloping world – most notably in Asia – are reaping the benefits of trade,
the poorest countries of the world still have difficulties benefiting from
global growth. In his view, integrating the group of least developed coun-
tries into the global market will be of utmost importance to meeting the
challenge of poverty reduction.

Developing countries look to the WTO – and the Doha Agenda – to
improve their access to markets. However, from a rules perspective, it is
also crucial that the WTO legal framework provides them with the flexi-
bility to implement their ‘‘appropriate’’ development strategy, and that,
in turn, requires a decision on what an ‘‘appropriate’’ development strat-
egy might be. Addressing this question raises critical governance issues.
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GATT recognized the need for infant industry protection, flexibility in
the use of balance of payments measures, non-reciprocity in trading tariff
concessions and preferential market access for the manufactured exports
of developing countries. These provisions were based on the premise that
equal treatment of unequals is unfair. The ‘‘needs’’ of developing coun-
tries were dealt with by absolving them from a number of obligations un-
dertaken by their developed counterparts. Just as poor people pay lower
taxes, developing countries should pay less when they are poor and more
as they develop. The legal flexibility created in GATT constituted the
core of what came to be known as special and differential treatment,
with its withdrawal described as graduation.
Today, there are 155 specific provisions in the WTO aimed at address-

ing the various concerns of developing countries. They come in many
forms. Some are directed at increasing developing countries’ trade op-
portunities whereas others are aimed at safeguarding their interests.
Others provide for flexibility in the implementation of commitments,
permit the use of otherwise WTO-unacceptable policy instruments or
involve technical assistance. These provisions may be mandatory or non-
mandatory. A large number are considered completely useless by devel-
oping countries or excessive by developed countries. However, the
important question from a governance perspective is: do these provisions
sit comfortably with what is perceived as an ‘‘appropriate’’ development
strategy in the context of the WTO legal framework?
Although there is a growing acceptance of the link between trade lib-

eralization and economic growth, there is also a clear recognition that
open markets do not automatically guarantee success in trade-led eco-
nomic growth. Factors such as the availability of human resources, invest-
ment, sound macroeconomic policy and low corruption are crucially
important. Dealing with this reality sets the scene for today’s debate.

Multilateral environmental agreements

There is no doubt in my mind that MEAs are the best way to tackle
global and trans-boundary environmental problems. WTO members
have made clear on numerous occasions that they do not look to the
WTO to become a policy-making organization or standards enforcement
agency for environmental matters. WTO rules permit governments to
adopt whatever trade measures they wish to protect their domestic en-
vironments. For environmental problems beyond their borders, however,
WTO members agree that regulations should be devised and enforced
through international agreements and not unilateral coercion.
Since the WTO’s establishment, one of the most actively discussed

topics has been the possible conflict between trade-related measures in
MEAs and WTO rules. Because the WTO and MEAs represent two
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different bodies of international law, it is important that the relationship
between them is coherent and fully understood by all concerned. This is
not the case at the moment. Given the importance of the global trade and
environment regimes, any clash over their rules would have unfortunate
ramifications for both regimes. Behind the question of which rules would
trump the others lies another real governance issue.

Trade in services

The General Agreement on Trade in Services (GATS) extends trade
rules into a huge and still rapidly growing area of international com-
merce. It holds the potential to greatly change the global patterns of
investment, production and consumption in services such as telecommu-
nications, transport (air, maritime and inland), finance (banking, insur-
ance and securities trading), professional services, tourism, construction
and engineering, and many others. These sectors include sub-sectors
such as medical and hospital services and other areas of public health,
and infrastructural services such as the supply of water, electricity and
public utilities. I am not surprised that the GATS provokes a great deal
of interest – and anxiety – among some governments and interest groups.

Much of this is related to the fact that ‘‘trade’’ has a very different
meaning in terms of the GATS compared with other WTO agreements.
For example, according to the GATS, trade in services may well take
place through a foreign commercial presence of the service provider,
without anything crossing borders. Specific commitments are undertaken
in sub-sectors identified by governments, with limitations and condi-
tions placed on their liberalization. There is no parallel in any other mul-
tilateral, plurilateral or bilateral agreement dealing with international
commerce of any kind. Clearly, the division of responsibility between
national authorities and negotiated international commitments in the
WTO is crucial.

Overlapping responsibilities

In the absence of a world government, the responsibilities of interna-
tional organizations are not clearly delineated. Nowhere is this more evi-
dent than in the pursuit of sustainable development, now a core objective
of the WTO. As a result, there are overlapping objectives across a num-
ber of international agreements. Indeed, the Director-General of the
WTO has noted: ‘‘Given the evolution of the rules-based trading system,
as well as the growing attention paid to policies designed to achieve sus-
tainable development, there has been an increasing overlap between
what have now become ‘trade’ policies and policies relating to sustain-
able development.’’ He continues that, in this respect, a crucial question
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that emerges is ‘‘whether a clearer mission for the WTO in support of
sustainable development implies major institutional reforms’’.3
At the most general level, the objective of sustainable development

stands on the pillars of economic development, environmental manage-
ment and social responsibility. In Doha in 2001, trade ministers stated
that the dual objectives of upholding and safeguarding an open and non-
discriminatory multilateral trading system and acting for the protection of
the environment and the promotion of sustainable development can –
and must – be mutually supportive. Less than one year later, at the
World Summit on Sustainable Development in Johannesburg, environ-
ment ministers called for urgent action to promote an open, equitable,
rules-based, predictable and non-discriminatory multilateral trading sys-
tem that benefits all countries in the pursuit of sustainable development.
They also called for the successful completion of the work programme of
the Doha Development Agenda. There is clearly common ground in
terms of political objectives in the areas of both trade and sustainable
development, and this is as it should be.
However, in the respective declarations, there are more than 20 over-

lapping areas of activity.4 They include the need to remove trade
distortions that damage the environment; to clarify and improve WTO
disciplines on fisheries subsidies; to deal with global environmental prob-
lems through international consensus; to promote the mutual supportive-
ness of MEAs and WTO rules; to avoid arbitrary or unjustifiable trade
measures that are disguised restrictions on international trade; to avoid
trade measures that deal with concerns outside the jurisdiction of the im-
porting country; to ensure that the TRIPS Agreement does not prevent
WTO members from adopting measures to protect public health; to
recognize the importance of core labour standards in the International
Labour Organization (ILO); and many more.
In a speech to the United Nations Environment Programme (UNEP)

Global Ministerial Environment Forum in 2007, Pascal Lamy remarked:
‘‘Sustainable development should be the cornerstone of our approach to
globalization and to the global governance architecture that we create. If
I have come to this forum, it is to deliver a message: the WTO stands
ready to do its part.’’5 The governance question that emerges here is:
how to ensure coherent and mutually supportive approaches to the com-
mon objective of sustainable development.

Future directions

According to Pascal Lamy, the WTO is only part of a more global system
in which several sets of rights and obligations exist, and there is a need to
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ensure coherence between international treaties while preserving the
necessary policy space to favour non-WTO concerns. However, while en-
suring that ‘‘policy space’’ is available for other international institutions,
some questions emerge: to what extent is the ‘‘policy space’’ filled satis-
factorily by other international agreements; do they have a compliance
mechanism to enforce obligations effectively; and can the WTO make a
more useful contribution to meeting the objectives of other institutions
by changing its own behaviour? Lamy’s view is that, although the WTO
is powerful and sophisticated, it remains imperfect and its institutions
contain shortcomings. I believe that addressing them will be critical if
the role of the WTO in global governance is to be effective.

Strengthening UN agencies and coherence

It would seem logical that, if non-traditional trade issues come to the
WTO, they should be transferred to United Nations specialized agencies
that have the mandate and expertise to deal with them. Although this
would seem a natural course of action, there are shortcomings in this
approach. Pascal Lamy observes that the most evident failure of the gen-
eral international legal system lies in its limited enforceability, and cites
the former UN Secretary-General Kofi Annan’s address to the 2004 Gen-
eral Assembly in which he states that, although an impressive body of
international norms and laws exists, it is ‘‘riddled with gaps and weak-
nesses. Too often it is applied selectively and enforced arbitrarily. It lacks
the teeth that turn a body of laws into an effective legal system.’’6

Pascal Lamy notes that WTO rules are better enforced, but its frame-
work by no means resolves the problem associated with the lack of an in-
ternational hierarchy of norms. Each international organization creates
its own set of rules, according to its specialized mandate. Yet, once nego-
tiated, no single body adjudicates conflicts between these agreements.
The international principle of ‘‘good faith’’, which obliges governments
not to agree to contradictory rules, is not enforced. His view is that the
WTO’s dispute settlement system does not provide the answer to this
normative chaos in international law, for an adjudicator can only apply
existing rules.

If the WTO is the body with the ‘‘teeth’’, perhaps a case can be made
that the specialized agencies of the United Nations should be strength-
ened and given the same enforcement powers as the WTO. The WTO
could then deal with a narrower agenda than it is now acquiring. How-
ever, the reality is that the political will is not there for governments to
give the same enforcement powers to the UN specialized agencies as has
been given to the WTO. If this political will is lacking, the implications
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may be an even wider gap to be filled by the WTO. What is needed in
this case is a coherent approach to common objectives.
In terms of common objectives, Bert Koenders questions whether

anyone could be against compliance with basic labour standards; the pre-
vention of child labour; the promotion of sustainable development and
the protection of biodiversity; and environment and animal welfare. To
which Koenders replies no, but the question then arises of how to pro-
mote these objectives effectively, and whether the use of trade measures
should be allowed. Here Koenders notes that most countries have under-
taken commitments in these areas in other international agreements such
as those of the ILO and the conventions on human rights, biodiversity
and environmental issues. To the question of whether or not that makes
a convincing case to allow unilateral trade measures to pursue these ob-
jectives via measures not explicitly authorized in these agreements, his
answer is again no. I very much agree. The question then turns to how
to promote these objectives effectively, and whether there are circum-
stances in which trade measures should be allowed.
In a similar vein, Louise Arbour and Shervin Majlessi say the WTO

has already made a very important contribution to enhancing multilat-
eralism and a rule-oriented international trading system. The challenge
facing the international community is the development of a system of
trade liberalization that benefits everyone, leaving no individual, group
or state behind in the globalization. The WTO, through coordination
with other global governance actors, clearly has a crucial role to play in
the development of such a system.
According to Juan Somavia, over recent decades the policies promot-

ing globalization have been extremely coherent but the outcomes have
been far from fair. So the issue is not about coherence in itself, but about
coherence around what objectives. Policy coherence is a means to a goal,
but, according to Somavia, policies also need to make sense in their own
right and to be able to achieve what they are meant to achieve. Both
of these conditions then – policy coherence on shared goals and policies
that make sense – bear on countries’ prospects to realize the benefits of
globalization.
Somavia also notes that trade policies and labour and social policies

interact, and that greater policy coherence in the two domains can help
to ensure that trade reforms have significantly positive effects on both
growth and employment. He points out too that those trade policies
have a significant impact on the level and structure of employment,
wages and wage differentials, as well as on labour market institutions
and policies. At the same time, labour and social policies influence the
outcomes of trade policies in terms of the growth of output and employ-
ment and the distribution of income. For Somavia, there is a less clear
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understanding of how the interaction between trade and labour market
policies can be designed in a more coherent manner to allow countries
to reap the benefits of trade while simultaneously achieving good labour
market outcomes.

Similarly, Louise Arbour and Shervin Majlessi note that, whereas the
legal framework for the economic aspects of the liberalization of trade
is provided by the multilateral trading system, the legal framework for
addressing the social dimensions of trade liberalization is provided by hu-
man rights norms and practices. Meeting the challenges of globalization
requires a governance structure that provides for coherent multilateral
cooperation.

Cooperation and coherence can come in many forms. Celso Amorim
points to the Declaration on TRIPS and Public Health as an example. In
the United Nations, the Millennium Development Goals adopted in 2000
provide a substantial basis to support the claims of countries that have
concerns about the effect that too-stringent patent protection might have
on access to medicines. He notes that, in 2006, the UN General Assembly
adopted a Political Declaration during the Follow-up meeting on the
Declaration of Commitment on HIV/AIDS, which reaffirms the impor-
tance of the Doha Declaration on the TRIPS Agreement and Public
Health.

Sylvia Ostry notes that one of the intents of the Uruguay Round was
to improve cooperation and coordination among the main interna-
tional economic institutions. Driven largely by the experience of the
wide exchange misalignment of the 1980s and its impact on trade, the
euphemism ‘‘international coherence’’ was devised. In this context, a
Functioning of the GATT System (FOGS) Group was created, which
produced a Ministerial Declaration on the Contribution of the WTO to
Achieving Greater Coherence in Global Economic Policymaking.7 Min-
isters recognized that ‘‘difficulties the origins of which lie outside the
trade field cannot be redressed through measures taken in the trade field
alone’’. They acknowledged that the ‘‘interlinkages between the different
aspects of economic policy require that the international institutions with
responsibilities in each of these areas follow consistent and mutually sup-
portive policies’’. The Declaration went on to state that the ‘‘World
Trade Organization should therefore pursue and develop cooperation
with the international organizations’’. This served as the basis for the
comprehensive and formal agreements between the WTO, the World
Bank and the International Monetary Fund.

In Sylvia Ostry’s view, little has emerged from the objective of greater
coherence apart from rhetoric and agreements about who should attend
what meetings and when. Bert Koenders says it is high time that WTO
members agreed to properly define the relationship of the WTO with
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other relevant international bodies that use trade instruments to pursue
their objectives. The principle, he says, should be to avoid conflict be-
tween different bodies of international law, especially where not all the
parties are members of the WTO. In my view, the basic thrust of the
Declaration on greater coherence in global economic policy-making
would appear to be equally applicable to bringing greater coherence to
global trade and non-trade-related policy-making.
Sylvia Ostry proposes a ‘‘policy forum’’, and recalls the Consultative

Group of 18 (CG18), established in 1975 on a recommendation of the
Committee of Twenty Finance Ministers, which came after the break-
down of the Bretton Woods system. The composition of the membership
was based on a combination of economic weight, regional representation
and regular rotation. The forum involved senior officials sent from cap-
itals to participate. The CG18 was never officially terminated but meet-
ings ceased at the end of the 1980s. In her view, establishing a WTO
policy forum would be a great step forward.
My own view is that the minimum that is called for is an inventory of

issues that require a coherent approach to be successfully dealt with. This
should of course extend beyond the WTO and the Bretton Woods insti-
tutions, as required as a result of the Uruguay Round Declaration on
coherence. Identifying the relevant issues would facilitate the task of de-
termining the appropriate process for dealing with them within the WTO.

The importance of process

As non-trade concerns have gravitated to the WTO, they have been dealt
with through different processes with differing outcomes, and much can
be learned from past experience.
Bert Koenders asks if WTO rules need to be changed in order to ac-

commodate non-trade concerns and argues that exploring courses of
action other than rule change and looking for mechanisms already avail-
able in the WTO would make sense and be less contentious than chang-
ing rules. He has in mind options such as interpretations of the existing
rules or Ministerial Decisions and Declarations. Pascal Lamy observes
that, when faced with a political stimulus, the WTO manages to put for-
ward legislative solutions throughout the chain of decision-making to re-
spond and adapt to the new realities faced by WTO members. He cites
considerable evidence of the evolving institutional nature of the WTO
and concludes not only that the WTO can decide on rules by negotiation
and adoption of international agreements but that there already exists a
domain for WTO bodies to complement these traditional treaties through
‘‘secondary legislation’’.
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In attempting to identify the ‘‘way forward’’ for the WTO, I think it
is particularly useful to look at the manner in which a selection of non-
traditional trade matters has been dealt with in the WTO:
� Some issues have been addressed in committees specially created
to deal with the area of contention. Examples include trade and
environment – dealt with in the Committee on Trade and Environment
(CTE) – and trade and development – dealt with in the Committee on
Trade and Development (CTD). As elsewhere in the WTO, these com-
mittees are open to all member governments.

� Some issues emerge from legal agreements. For example, the Technical
Barriers to Trade (TBT) Agreement deals with eco-labelling and en-
vironmental standards; the protection of plant and human life and
health is dealt with by the SPS Agreement; obligations relating to pat-
ents and regional appellations are found in the TRIPS Agreement; and
the GATS provides for negotiated access to education and other public
utility services.

� Other non-traditional trade concerns are dealt with through formal
negotiation. The Doha Development Agenda envisages negotiations
on fishing subsidies and fish stock depletion, the relationship between
WTO rules and MEAs, and the liberalization of trade in environmental
goods and services.

� There are disputes that directly touch on non-traditional trade con-
cerns relating to – inter alia – endangered species, public health and
genetically modified organisms.

� There are also WTO decisions such as the Singapore Ministerial Deci-
sion on labour standards and the Doha Ministerial Declaration on
TRIPS and Public Health.
In reality, the WTO has had a rich experience in dealing with non-

trade concerns. A closer look at some of them throws useful light on al-
ternative ways forward. The list is long, and the examples I have drawn
on are indicative only:

Trade and environment

In the early 1990s, concern about the possible clash of trade and environ-
ment policies figured prominently on the trade agenda. ‘‘Greening of the
GATT’’ became the catch cry, launched by Dan Esty8 and taken up by
many environmentalists. Esty called for a Green Round of trade negotia-
tions aimed at refining WTO rules and procedures so as to ensure that
the international trading system would work to promote both open mar-
kets and environmental protection.

Dan Esty recalls that the original GATT agreement of 1946 did not
mention the word environment and, for decades, trade policy-makers
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did not recognize the intersection between their policy domain and the
environmental realm. After considerable public discussion and negotia-
tion between governments, the CTE was created along with the WTO.
Its mandate was to recommend modifications to WTO rules to accommo-
date environmental concerns. With its first major report in 1996, and much
to the chagrin of environmentalists, no rule change was recommended.
In the past decade, however, the situation has changed and, for Esty, it

is now clear that, for policy-makers, trade and environmental policies
cannot be kept on separate tracks. Today, trade policy-makers at both
the national and global levels understand that the trade–environment
link is inescapable and must be managed systematically. Esty goes on
to note that, in the intervening years since Greening the GATT was
published, the debate has shifted from whether to integrate trade and
environmental policy-making to how to do it; the focus on the trade–
environment relationship is not really a choice, but rather a matter of de-
scriptive reality for those engaged in managing international economic
interdependence.
The interesting question is why there has been this change in sentiment

in both the trade and environment community. Based on my own experi-
ence as Director of the WTO Trade and Environment Division, the prin-
cipal reason is a far better understanding on the part of both trade
officials and environmentalists of the nature and complexity of the issues.
This can be attributed to an active debate at the academic level, as well
as to the process that handled the issue in the WTO.
Since the creation of the WTO there has been a sharing of information

through reports of CTE meetings and public information seminars, which
have greatly enhanced the understanding of the link between trade and
the environment. These symposiums have been attended by academics
and by representatives of government ministries, NGOs, MEAs and UN
specialized agencies. There have also been joint technical cooperation
missions involving both WTO and UNEP staff that have enhanced an un-
derstanding of the issues.
Another reason for the turnaround in sentiment is that the secretariats

of those MEAs with trade provisions have regularly addressed the CTE.
The end result is that, although many MEAs provide for potentially non-
conforming WTO trade measures, no trade dispute relating to legal in-
consistencies between trade and environment treaties has ever come to
the WTO: nor will it in the future, in my view.

Fishing subsidies

It is clear why the WTO finds itself centre stage in dealing with fish-
ing subsidies. The WTO Subsidies Agreement is the only multilat-
eral agreement that monitors subsidies and provides for countervailing

20 GARY P. SAMPSON



measures. The WTO has among its objectives the optimal use of the
world’s resources, including fish stocks. Moreover, it has a powerful dis-
pute settlement system to enforce any eventual disciplines on fisheries
subsidies.

There has been transparent discussion of fishing subsidies in the WTO,
primarily in the CTE. Summary records and background documents
have been freely available, and interested parties have conveyed their
concerns to negotiators through WTO seminars. Research and policy
analysis on fisheries resources and management information have been
provided by intergovernmental organizations such as the Food and
Agriculture Organization, the United Nations Environment Programme,
Asia-Pacific Economic Cooperation, and the Organisation for Economic
Co-operation and Development.

Had the matter been dealt with as a WTO dispute, the views of coun-
tries – including those not directly involved in the dispute – would have
been far from transparent. Through negotiations, in contrast, the posi-
tions of all WTO members are revealed. Public interest groups can direct
their energies to convincing the appropriate governments of their cause
rather than lambasting the WTO. With national positions on the table, it
is clear where pressure needs to be applied by NGOs and others for
movement to be made in the direction they wish to take. Further, and
without question, irrespective of the decision by the panel and/or the Ap-
pellate Body, there would have been dissatisfaction on the part of some.
The WTO (and in particular the dispute settlement system) rather than
the governments involved in the negotiations would have been the object
of attack.

Not surprisingly, the Appellate Body has consistently made the point
that negotiated agreement, not WTO litigation, is the way to deal with
disputes involving non-traditional trade matters. This is clearly the way
forward not only for fishing subsidies but for other similar issues.

Declarations

Other non-traditional trade issues have been dealt with through Minis-
terial Declarations. One example is patent protection that restricts access
to essential medicines. Flexibility provisions in the TRIPS Agreement do
provide for the production of pharmaceutical products under specified
conditions and without the authorization of the patent-holder. Neverthe-
less, a number of developing countries sought assurances that these pro-
visions would be interpreted in a sufficiently flexible manner. Thus, a
Ministerial Declaration was negotiated to deal with this concern.

According to Celso Amorim, the Declaration on TRIPS and Public
Health, adopted at the Doha Ministerial Conference, recognizes that
‘‘the TRIPS Agreement does not and should not prevent members from
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taking measures to protect public health’’ and, in particular, that coun-
tries enjoy ‘‘the right to grant compulsory licenses and the freedom to
determine the grounds upon which such licences are granted’’. Amorim
asserts that the Doha Declaration goes beyond the mere reaffirmation of
provisions inscribed in TRIPS. It acknowledges that health issues have a
precedence vis-à-vis patents and that countries enjoy the policy space to
adopt measures aimed at ensuring access to medicines. His view is that
this had fundamental consequences for negotiations of the Development
Round as a whole, and to date is one of the few results of the Round
clearly recognizable as ‘‘development friendly’’.
The relationship between trade and labour standards provides a fur-

ther example of the use of Ministerial Declarations. Although there has
been considerable pressure for some years for the WTO to play a role in
the enforcement of minimum labour standards, this is seen by govern-
ments to be the role of the ILO. With a view to clarifying matters, trade
ministers affirmed at the 1996 Singapore Ministerial that the ILO was the
competent body to set and enforce labour standards, whereas the role of
the WTO was to promote economic growth and development through
trade liberalization, with trade-induced growth seen as a contributor to
the promotion of core labour standards. They correctly rejected the use
of labour standards for protectionist purposes, and affirmed that the com-
parative advantage of low-wage developing countries must in no way be
put into question.
There are many options for dealing with non-traditional trade matters

in the WTO. In my view, past experience is important in this respect be-
cause it indicates that other options of a less confrontational and more
transparent nature can be resorted to before calling for rule change or
engaging in financially and politically costly disputes.

National responsibilities

There is no automatic process that accompanies trade liberalization to
ensure a positive impact on social conditions, the environment or income
distribution. The question then emerges of whose responsibility it is to
deal with potential problems. The WTO view – and that of the GATT
before it – has been that, when adverse production and consumption
externalities are adequately integrated into decision-making processes,
trade liberalization and the attainment of non-trade-specific objectives
can be mutually supportive.9 For trade-induced growth to be sustainable,
appropriate domestic policies need to be in place. The predominant view
of WTO members is that this is a national choice, with differences in do-
mestic policies properly regarded as domestic choices reflecting domestic
trade-offs. In my view, this approach must be preserved.
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Thus, Juan Somavia notes that, if trade is being liberalized, then coun-
tries with well-designed social and labour market policies are better posi-
tioned to reap the benefits and cope with possible adverse effects. Louise
Arbour and Shervin Majlessi point to a link between trade, development
and human rights: trade can help guarantee the enjoyment of human
rights by improving opportunities for economic growth, job creation and
the diffusion of technology and capital, and can contribute to develop-
ment and the eradication of poverty. Trade can, however, also threaten
human rights in some situations. Their conclusion is that it is a national
responsibility to promote and protect human rights when negotiating
and implementing international rules on trade liberalization. In order to
ensure the most appropriate human rights regulations, assessments of the
impact of trade policies are fundamental. It is the role of national govern-
ments to study the impact of trade agreements and liberalization.

Dani Rodrik argues that, in terms of globalization more generally, a
range of institutional complementary measures in both rich and poor
countries is required in order to deliver its benefits in full and remain sus-
tainable. In the advanced countries, the complementary measures relate
in large part to improved social safety nets and enhanced adjustment
assistance. In the developing countries, he continues, the requisite institu-
tional reforms range all the way from anti-corruption to labour market
and financial market reforms.

Rodrik argues that the greatest bang for the global reform buck lies in
pushing for increased openness and market access, while ensuring that
the adverse consequences of openness are taken care of; the challenge
becomes not ‘‘how do we liberalize further’’ but ‘‘how do we create the
policy space for nations to handle the problems that openness creates’’.
His argument is that it is lack of policy space – and not lack of market
access – that is the binding constraint on a prosperous global economy.
There should be sufficient policy space to allow rich nations to address
issues of social insurance and concerns about the labour, environmental
and health consequences of trade; and to allow poor nations to position
themselves better for globalization through economic restructuring and
diversification.

Louise Arbour and Shervin Majlessi note that, in the trade policy com-
munity, trade expansion is often viewed as an end in itself and is used to
measure the success of these policies; a view that in turn can be reflected
in the methodologies, agenda and review mechanisms of the organiza-
tion. They argue that, to ensure the sustainability of trade law and policy
from a human rights and development perspective, WTO bodies and
mechanisms – including the Trade Policy Review Mechanism and the
Dispute Settlement System – should adopt a methodology and view that
examines trade law and policy comprehensively, focusing not only on

INTRODUCTION AND OVERVIEW 23



economic growth, markets or economic development but also on health
systems, education, water supply, food security, labour, political pro-
cesses and so on.
The bottom line is that the way forward, as Juan Somavia observes, is

for each country to find its own way to best address the challenges posed
by trade liberalization. For example, social dialogue between workers,
employers and governments at the national level can be an effective way
to find solutions that take the needs of each side into account. He also
poses the question of whether traditional trade theory downplays some
of the important implications of trade liberalization that can be observed
in many countries: greater inequality that results from increased skill pre-
miums and/or a shift from labour to capital incomes, and a loss of em-
ployment security in industrialized countries. If left unaddressed, both
create opposition to globalization and can make it politically and socially
unsustainable. Somavia argues moreover that labour and social policies
are required in order to redistribute some of the gains derived from trade
from winners to losers.

The role of discrimination

If the WTO were to legitimize trade discrimination without all WTO
members agreeing to forgo their rights in this respect, it would pro-
foundly change the nature of the WTO. However, it is precisely here
that the greatest pressure is brought to bear on the WTO to create link-
ages with non-traditional trade areas. There are those who argue that
there currently exists a strong multilateral rules-based trade regime, at-
tained through the WTO, which is essential to developing a system of
governance of global markets. It is reasoned that the trading system can-
not act in isolation when there exists a wide variety of issues that right-
fully belong on the trade agenda.
The thought of importing goods that have degraded the environment,

accelerated the extinction of endangered species or been produced with
child labour is clearly anathema to many. The question is not whether
such matters should be dealt with at the international level; the contro-
versy turns on whether the WTO is the appropriate body to deal with
them.
As Bert Koenders points out, pleas can be heard to add policies in the

country of origin as conditions for market access; conditions such as the
local labour conditions or the implementation of national laws in line
with international agreements in other areas. He cites as current exam-
ples the European Union’s minimum sustainability criteria – currently in
the making – for biofuels based on meeting minimum savings of green-
house gas emissions over the whole lifecycle (compared with the fossil
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reference product) and the protection of bio-diversity. He also includes
pleas for import prohibitions on products produced with the worst forms
of child labour, or on agricultural products that fail domestic animal wel-
fare standards in the European Union.

Similarly, as Louise Arbour and Shervin Majlessi note, the WTO
mechanisms entrusted with the task of implementation and interpretation
of the rules and settlement of disputes involving human rights considera-
tions and obligations of states should ensure that these two processes –
progressive realization of socio-economic rights and progressive trade
liberalization – can be implemented simultaneously and coherently. This
will require, according to Arbour and Majlessi, at a very minimum, that
the states’ international trade commitments not be interpreted in a man-
ner that will undermine the fulfilment of their international human rights
law obligations.

The way I see it is that if governments agree on when to discriminate in
trade, then there is no problem: they agree that narcotics and stolen
goods should be discriminated against. However, what weight should be
assigned to other agreements if all WTO members are not parties? Or
what if countries decide to act unilaterally in restricting trade, even if
there is no multilateral agreement to do so?

For Bert Koenders, governments will always, for different reasons,
search for linkages between issues and policies that may be unrelated to
considerations of market access and competition. Although such linkages
will undoubtedly complicate negotiations in the WTO, they could still de-
liver beneficial outcomes. From the perspective of global governance and
enhancement of global welfare, he says such linkages should therefore
not be rejected out of hand; cross-linkages between trade and climate
change negotiations, for example, have become very topical and require
urgent attention.

As Dan Esty points out, environmental programme and policy choices
often affect trade, and in some cases become intertwined as a function of
ecological realities. Furthermore, a number of environmental challenges
are global in scope. Esty cites numerous examples that cannot be dealt
with on a national basis, from the depleted fisheries in many of the
world’s oceans, to the need to protect the ozone layer, to the build-up
of greenhouse gas emissions that may produce climate change. In such
cases, says Esty, countries that seek to address worldwide problems uni-
laterally inevitably find that they cannot resolve the issue through their
own efforts: international cooperation is essential. From the perspective
of public goods economics, successful ‘‘collective action’’ requires mecha-
nisms to promote collaboration and to discipline ‘‘free riders’’.

Indeed, a unique provision of the WTO is that the Dispute Settlement
Understanding rules out all unilateral measures, with only the WTO able
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to decide whether a member’s measures or actions are inconsistent with
WTO rules. For Pascal Lamy, forcing powerful members to abide by dis-
pute settlement rulings and generating a rules-based mechanism for deal-
ing with disputes represent a major achievement of the WTO, placing it
ahead of other organizations, where compliance is most often the result
of diplomacy and the balance of powers.
WTO processes do in fact defer to other agreements (e.g. in the SPS

Agreement) or take into account ‘‘soft law’’ or ‘‘best endeavour’’ com-
mitments. The Appellate Body is a case in point. It determined that
certain turtles should be considered an ‘‘exhaustible natural resource’’
because they were listed in Appendix 1 of the Convention on Interna-
tional Trade in Endangered Species of Wild Fauna and Flora (CITES).
With respect to the Precautionary Principle, the Appellate Body noted
that ‘‘it is unnecessary, and probably imprudent, for the Appellate Body
in this appeal to take a position on this important, but abstract, ques-
tion’’.10 The Precautionary Principle had not yet ‘‘crystallized’’ to be-
come a general principle of law.
The Appellate Body has taken the view that WTO provisions cannot

be read in clinical isolation from public international law, and that the in-
ternational rights and obligations of WTO members are to be taken into
account when reading and interpreting their respective WTO obligations.
This recognizes that the WTO is only part of a more global system that
includes several sets of rights and obligations. No priority can be given
to WTO norms over other international norms; there is a need to ensure
global coherence in the interpretation and application of all values, rights
and obligations. Lamy believes that, in leaving members with the neces-
sary policy space to favour non-WTO concerns, the WTO also recog-
nizes the specialization, expertise and importance of other international
organizations.
The Appellate Body does indeed use discretion in its rulings and takes

public opinion into account. In reality, WTO exceptions referring to non-
trade concerns are to be interpreted according to the ordinary meaning
of the non-trade policy invoked. In its interpretation of the important
concept of ‘‘likeness’’, the Appellate Body says ‘‘likeness’’ evokes ‘‘the
image of an accordion which stretches and squeezes in different places
as different provisions of the WTO Agreement are applied. The width of
the accordion . . . must be determined by . . . the context and the circum-
stances that prevail in any given case’’.11 Similarly, in terms of sustain-
able development, the Appellate Body believes that in its rulings
sustainable development ‘‘must add colour, texture and shading to our
interpretation of the agreements annexed to the WTO Agreement’’.12
The Appellate Body is responsible for ‘‘squeezing’’ the accordion and
the ‘‘colouring in’’ exercise. Assigning an importance to ‘‘soft law’’ is a
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sensitive course of action because it necessarily interjects a subjective ele-
ment into rulings. A judgement call is required.

So what is the way forward? Some wise advice is offered by the late
Bob Hudec.13 His view is that, in circumstances where discretion is re-
quired, most tribunals decide the case as best they can by making a
‘‘seat-of-the-pants judgment’’ about whether the defendant government
is behaving correctly. Once the tribunal comes to a conclusion about
who should win, it fashions an analysis – in terms of the criteria it has
been asked to apply – that makes the case come out that way. So long
as the tribunal gets it right most of the time – that is, decides its cases
according to the larger community’s perception of right and wrong
behaviour – Hudec says the decisions tend to be accepted.

Viewed from this perspective, the eventual political acceptability of the
WTO’s policing function over domestic regulatory measures depends not
on the persuasiveness of the legal standards being applied but on the
ability of WTO tribunals to find the right answers; in other words, their
ability to know when to prohibit regulatory measures viewed as illegiti-
mate by the larger community, and when to let pass those measures that
the community views as bona fide regulation. If the answers are largely
right, according to Hudec, the ‘‘occasional absurdity’’ of the legal ratio-
nale will probably not matter.

In the final analysis, although many would like to see WTO rules
changed to permit trade measures to be used to enforce preferred stan-
dards relating to production processes outside the importing country, I
am quite convinced this would seriously undermine the credibility and
usefulness of the WTO. If countries will not agree to forgo their rights
not to be discriminated against and for the WTO be the adjudicator of
whether discrimination is appropriate in the absence of agreement, the
WTO would find itself at the top of a slippery slope dealing with social,
environmental and other non-trade concerns.

MEAs and WTO rules

The potential problems surrounding the inconsistency of measures, trade
agreements and MEAs fall into two groups.

The first covers trade-related measures taken by a party to an MEA
against another party, where the measure is not specifically provided for
in the MEA. The party taking the measure may justify it in terms of
achieving the objectives of the MEA. Both parties could be members of
the WTO, in which case the measure could then be challenged as being
WTO inconsistent. Professor Matsushita provides the example of WTO
members that are also parties to the Cartagena Protocol and find them-
selves faced with a serious conflict between the SPS Agreement and the
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Protocol; the former requires a measure to prohibit GMO products based
on scientific evidence, whereas the latter permits the application of the
precautionary principle. In his view, although panels and the Appellate
Body have no choice but to apply the SPS Agreement over the Carta-
gena Protocol, the eventual conflict should be resolved through negotia-
tions as to the proper scopes of each agreement.
The second group of problems relates to WTO-inconsistent measures

that are specifically provided for in an MEA, and taken by a party to
the MEA against a non-party that is a WTO member. The WTO member
may challenge the legitimacy of the measure in the WTO dispute settle-
ment process. The defending government could seek an exception for the
WTO-inconsistent measures and cite the existence of the MEA as a justi-
fication.
Matsushita remarks that the scope for exemptions from WTO obliga-

tions is not entirely clear, and it is left to panels and the Appellate Body
to decide this relationship. The problem for the dispute settlement pro-
cess is deciding on the importance to ascribe to the existence of the
MEA. Ultimately, he says, this issue also needs to be addressed as a sub-
ject matter of future negotiations.
Professor Matsushita also predicts that tensions may arise between

WTO agreements and MEAs – such as the Kyoto Protocol – even though
WTO disciplines and the Kyoto Protocol may not themselves be in con-
flict. For example, to reduce carbon dioxide, a member of the WTO may
introduce a measure to encourage electric cars by taxing cars that run on
gasoline more heavily. If cars run on gasoline were then to be imported,
this preferential tax could be challenged by other members as a violation
of the national treatment principle if the cars are like products.
These potential problems are well known to governments. In such in-

stances, the WTO finds itself in the role of an arbiter in environmental
matters, something members have specifically stated that they wish to
avoid. This concern finds its expression in the Doha Development
Agenda, where governments are mandated to conduct negotiations in
order to clarify the relationship between WTO rules and those found in
MEAs. The way forward is to bring these negotiations to a successful
conclusion.
The reality of the situation is that MEAs do – and should – have the

power to invoke WTO-inconsistent measures to achieve their goals.
Given the importance of the global trade and environment regimes, any
clash over the application of rules agreed to among nations would have
unfortunate ramifications for both regimes. To remove this possibility,
and to avoid the WTO being the arbiter of environmental disputes, any
WTO-inconsistent measures should be clearly spelled out and agreed to
by the parties to a broad-based multilateral environmental agreement.
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Disagreement about the legality of MEA measures in any MEA should
then be dealt with by the compliance mechanism in the MEA itself, and
should not be left to interpretation by a WTO dispute panel or Appellate
Body report. This course of action requires effective MEAs, character-
ized by clearly specified trade measures that may be taken for environ-
mental purposes, broad-based support in terms of country membership,
and a robust dispute settlement system. My opinion is that effective
MEAs are critical to avoid environmental disputes gravitating towards
the WTO and inhibiting the smooth functioning of the WTO itself.14

Developing countries

In looking to future directions for the WTO, Dr Supachai observes a
need for a fundamental reassessment and renewal of global governance
and identifies a number of issues that are priorities for debate: what
should be the objectives of governance, including what should be the
optimal weighting and mix of values and objectives related to efficiency
and market competition, on the one hand, and equity and development
solidarity, on the other; what, and how far, to govern or leave to market
outcomes; how best to achieve coherence in the governance of interre-
lated issues such as trade and finance, and across different levels of
governance – national, bilateral, regional, plurilateral or multilateral –
taking into account questions of sovereignty and interdependence; what
types of governance norms, institutions and mechanisms to utilize, and
how to design or reform these in a manner that enables all stakeholders,
including weaker players, to have their interests or viewpoints taken into
account.

The answer to many of these questions is heavily influenced by the de-
velopment model adopted by the country in question. For some years,
the ‘‘Washington Consensus’’ has been the mainstream prescription for
economic development, with liberalization as the trade policy compo-
nent. However, not all subscribe to the ‘‘Washington Consensus’’. In the
view of Dani Rodrik, for example, successful developing countries are
not those that have adhered to the Washington Consensus. According to
Rodrik, even the simplest of policy recommendations – ‘‘liberalize your
trade’’ – is contingent upon a large number of judgement calls about the
economic and political context in which it is being implemented. He says
the tendency in international trade negotiations has been to reduce the
scope for government action with respect to industrial policies and pro-
ductive restructuring. For these reasons, he concludes that maintaining
the necessary policy space to pursue development strategies that reflect
the human and institutional infrastructures in developing countries will
be key to the success of any future trade round.
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Dr Supachai notes the importance of developing countries’ ability and
scope to use national policies to pursue trade and development goals,
something that was increasingly reduced as the WTO embraced and
legislated deeper ‘‘behind the border’’ trade regulations. These rules
and commitments, which in legal terms are equally binding for all
countries, in economic terms might, according to Supachai, impose more
binding constraints on developing than on developed countries. This is
owing to differences in their respective structural features and levels of
industrial development, which limit the possibility for developing coun-
tries to have recourse to certain development policies in areas such as
subsidies, balance of payment measures, infant industry support, trade-
related aspects of investment measures (TRIMS) and TRIPS. These
rules, he concludes, make it more difficult for developing countries to cre-
ate the competitive supply capacity needed to take advantage of im-
proved export opportunities.
Although the debate on the virtues of the Washington Consensus will

continue, what is increasingly apparent is that each country is unique.
The simple reality is that the term ‘‘developing countries’’ masks very
different country characteristics, to which the relevance of any develop-
ment model is inextricably linked. They include natural resource endow-
ments; cultural heritage; characteristics of leadership; and institutional
and other arrangements. Successful reforms are those that package sound
economic principles around local capabilities, constraints and opportuni-
ties. As these local circumstances vary, so do the reforms that work. An
immediate implication is that growth strategies require considerable local
knowledge.
Based on past experience, I am convinced that special treatment for

developing countries should come in the form of special and differentiated
treatment that depends on the country-specific circumstances. The chal-
lenge is to identify the legal flexibilities that are appropriate for individ-
ual country circumstances.
In this respect, Dr Supachai posits the view that ‘‘development’’ must

be explicitly mainstreamed into the multilateral trading system of rights
and obligations – including by way of reinvigorating and strength-
ening the concept of special and differential treatment. According to
him, allowing developing countries – with a wide diversity of levels of
development – effectively to manage their domestic economic policies in
the light of national development and public policy objectives, within the
multilateral framework of rights and obligations, would signify an ade-
quate degree of policy flexibility for economic governance.
According to Patricia Francis, negotiations that improve access to

potential markets do not automatically result in expanded trade. For
Francis, trade can promote economic development only if we get the
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framework right, and the right framework is one that is broad enough to
address legitimate concerns about globalization and to help developing
countries build the skills they need to be competitive in world markets.

Francis goes on to emphasize the role of the private sector and says
that accessing markets requires the skills of private enterprises to take
advantage of the market opportunities. This calls for an ability to listen
to business leaders, trade institutions and policy-makers and to design a
range of innovative approaches that are targeted to the needs at hand.

Patricia Francis stresses the importance of the Aid for Trade initiative.
The term ‘‘Aid for Trade’’ means different things to different people, as
Francis rightly points out, and needs to be properly defined to facilitate
the dialogue among so many players. For her, there are four broad areas
that constitute Aid for Trade.

The first relates to policy, by which she means national, inter-country
and global dimensions of policies needed to support trade development.
Along with cross-border facilitation, global facilitation and rule-making,
national strategies for trade – including export strategies – are required
as part of national development plans. The second relates to physical
infrastructures, which must be created and improved to support trade, in-
cluding assistance to industrial facilities. Third, there must be compensa-
tion for tariff reduction, preference erosion, the cost of conforming to
standards and the like. Finally, trade-related technical assistance is criti-
cal to help with supply-side constraints and to build the human and insti-
tutional capacity to trade effectively.

In my opinion, the importance of special and differential treatment
within the WTO legal system lies in the fact that it is the mirror image
of not only the physical, institutional and other characteristics of the
country in question, but also the human and institutional infrastructure
of the country itself. Developing countries require special and differenti-
ated treatment that provides them with the necessary legal flexibility to
pursue their appropriate development strategy, in line with their national
human, physical and institutional characteristics.

Trade in services

The GATS is frequently criticized by special interest groups. One of the
main reasons is the perception that countries – particularly developing
countries – undertook more commitments in joining the GATS than is
the case. The reality is that the GATS is very much a bottom-up agree-
ment with only minimal obligations undertaken at the outset. Any addi-
tional commitments are undertaken according to national preferences
and are inscribed in the national schedule. These are selective with
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respect to the sectors concerned and permit a wide range of limitations
and restrictions to be placed on market openings.
The fact that commitments have been minimal is not surprising. Given

the sensitive and strategic nature of many services regulations, govern-
ments took care in negotiating the GATS not to undertake general com-
mitments that would restrict national policy objectives. The way forward
is for negotiators to give substance to their commitment to liberalize
trade in services progressively, to pay special attention to the needs of
developing countries and to allay fears that the GATS is by its nature a
particularly intrusive instrument.

Dispute settlement

It has been argued that the Appellate Body has extended its authority
beyond what was granted to it. The Dispute Settlement Understanding
(DSU) limited the jurisdiction of the Appellate Body to issues of law cov-
ered in panel reports and to legal interpretations developed by panels. It
prohibited the Appellate Body from changing the rights and obligations
provided for in WTO Agreements. A number of countries have argued
– in a disapproving manner – that there has been an ‘‘evolutionary’’ in-
terpretative approach adopted by the Appellate Body, which has given a
new interpretation to certain DSU provisions and overstepped the
bounds of its authority by undermining the balance of rights and obliga-
tions of members.
Professor Matsushita proposes a small group of experts on WTO law

and economics to periodically review rulings of the Appellate Body.
This group would be established within the WTO as a sort of advisory
group, with no power to overturn the rulings of the Appellate Body. Its
function would be limited: to review the decisions of the Appellate Body,
assess them for jurisprudential and economic soundness, and publish its
views. It would be composed of academics, lawyers, judges and econo-
mists of established renown and authority. Reviews of decisions of the
Appellate Body made by this group should, in his view, be based on neu-
tral, jurisprudential and economic theories and not on the political desir-
ability of the rulings of the Appellate Body.
Matsushita also makes the useful point that the WTO dispute settle-

ment procedure is premised on the assumption that all members are
equal in their legal capacity to present their position in dispute settle-
ment. In this regard, the WTO dispute settlement procedure is likened
to the process in civil and commercial litigation in which parties are equal
and it is their responsibility to adduce sufficient evidence and to present
persuasive legal arguments. If a party is unsuccessful in producing good
evidence and persuasive legal arguments, that party fails. The question,
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however, is whether WTO members are truly equal in their legal capacity
in dispute settlements. In fact, there is a great deal of difference between
developing country members and developed country members with re-
spect to their legal capacity – despite the Advisory Centre on WTO Law
established in 2001 – and this may hamper developing country members
in effectively utilizing the WTO dispute settlement procedure.

Institutional considerations

It is often argued that participation in the WTO should be broadened to
include non-state actors. In this respect, the WTO has no mandate from
members to enlarge official membership beyond governmental represen-
tation. The organization thus faces the inherently difficult task of striking
a subtle balance between preserving the inter-state nature of WTO talks
while opening up to new actors. States promote their national interests
whereas civil societies pursue issues-based objectives. I share the view
of Pascal Lamy that because the WTO remains first and foremost a
negotiating forum in which states express interests of the utmost impor-
tance to them, the admittance of civil society groups to negotiation
bodies would be inappropriate.

Because the WTO is an intergovernmental organization, its members
are presumed to be acting in the collective interests of their diverse con-
stituents. Although governments liberalize trade and agree to rules to se-
cure benefits for their economies as a whole, they are aware that some
interest groups may be adversely affected in this process. The WTO is
frequently the object of adverse public opinion.

One reason for the expression of adverse public sentiment has been a
lack of understanding about what the WTO can and does do. The rea-
sons for this are many, not the least being the non-transparent workings
of the GATT, many of which were carried over to the WTO. Matters
have, however, greatly improved in recent years. In addition, the Doha
Declaration emphasizes that members will ‘‘continue to promote a better
public understanding of the WTO and to communicate the benefits of a
liberal, rules-based multilateral trading system’’, particularly ‘‘through
the more effective dissemination of information and improved dialogue
with the public’’. This is certainly one important ‘‘way forward’’.

Understanding of the WTO by public interest groups has increased
greatly, and many are particularly well informed. One frequently heard
complaint is that the WTO has extended its reach ‘‘too far’’.

Celso Amorim sums up the situation with respect to access to essential
medicines. According to Amorim, the fact that the WTO was increasingly
meddling in issues that transcended the sphere of trade, when millions of
people were left unprotected in terms of their health necessities, gave rise
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to a significant change in the way world public opinion perceived the
WTO in general, and the relation between intellectual property and
health in particular. In his capacity as Ambassador in Geneva, Amorim
witnessed how public opinion began to put trade issues in perspective, es-
pecially when it came to matters affecting access to medicines. This, he
says, was due in part to the involvement of NGOs such as Oxfam and
Médecins sans Frontières. To a certain extent, this change signalled that
the prevailing view during the Uruguay Round – that trade liberalization
would bring development – had shifted to one more prone to fulfil social
concerns and development needs. Thus, in his view, the NGOs played a
crucial role in this change.
But what does ‘‘too far’’ mean precisely? Does it relate to subject mat-

ter, the nature of the regulations the WTO enforces, its country member-
ship, the non-trade issues that are gravitating towards it, or some other
feature of its operations? In addition, ‘‘too far’’ in whose eyes? The 150-
plus governments that have set its parameters or the public interest
groups that find its role intrusive in national affairs? Or has its reach
been extended not by design but unwillingly or unwittingly by govern-
ments themselves? For example, have major issues gravitated towards
the WTO on a de facto basis, or have the implications of the agreements
for which the WTO is now responsible turned out to be more far-
reaching than originally foreseen?
In this context, sight is often lost of the fact that all WTO decisions are

made on the basis of consensus, thereby taking in the views of all mem-
bers. Agreements are negotiated by national officials, agreed to by trade
ministers and signed off by domestic parliaments or some equivalent pro-
cedure before coming into force.
It is an unfortunate fact of life, however, that not every WTO member

has the same power in the negotiating process. The more economically
powerful countries are listened to more carefully. And, because agree-
ment is by consensus frequently achieved by trade-offs, powerful coun-
tries have more bargaining chips and therefore greater leverage in
reaching decisions by consensus. Nevertheless, smaller countries have an
authority in the WTO through recourse to the dispute settlement process,
the consensus rule and the new-found success in forming negotiating
coalitions.
The question that arises for me is why sovereign states would spend

years negotiating agreements that excessively undermine their sover-
eignty. If the answer is that nation-states unwittingly erred in joining or
creating the WTO, then the option is there to leave. All that this requires
is six months’ notice; yet no country has ever expressed an interest in
leaving either the GATT or the WTO. And if WTO agreements mean a
loss of national sovereignty, why would 25 sovereign nations be so intent
on acceding to the WTO and forgoing this sovereignty?
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Policy conclusions: The way forward

A principal reason for the support for the WTO from both large and
small governments is that they see adherence to multilateral rules –
rather than political or commercial power – to be in their national inter-
ests. Rules bring predictability and stability to the world trading system
and, although rule-governed trade may not guarantee peace, it does re-
move a potent cause of conflict, offering an alternative to reliance on un-
bridled force in the trading relations among states. Although sovereignty
is forgone on becoming a member of the WTO – as with any significant
international agreement – what is gained is the opportunity for participa-
tion in the global economy through cooperation.

The increasing role of the WTO in global governance comes from the
confidence that governments have placed in it. This in turn is attributable
to the certainty that comes from the legal enforcement of trade rules
adopted on the basis of consensus, along with legally binding commit-
ments to liberalise trade. Changing these rules to permit discrimination
in trade to enforce labour, environment or human rights standards would
further increase its role in global governance. To my mind, this is not at
all desirable.

However, the WTO agenda has acquired many non-traditional trade
issues, and more will come. This will further increase its governance
role. In my view, the ‘‘way forward’’ rests on four pillars. All have been
explored in detail in the foregoing paragraphs.

First, there must be a strong resistance on the part of governments to
changing rules that would alter the role of the WTO as a trade organisa-
tion. In the case of challenges to rules, to the extent possible, this should
be dealt with through negotiation and not litigation. Negotiations on fish-
ing subsidies provide an example.

Second, the continued creative use of new and existing mechanisms to
deal with non-trade issues is the pragmatic way forward. Discussions in
specially created committees, Ministerial Declarations and many other
avenues have so far been successfully used to deal with these complex
issues. The Ministerial Declaration on TRIPs provides an example.

Third, there is a need for greater coherence across international organ-
isations dealing with overlapping issues. The areas of overlap should be
clearly identified, and a means to address them agreed on. This has cer-
tainly been the case in what was the very controversial area of trade and
environment.

Finally, governments must maintain their right to implement domestic
policies to meet national goals. However, policy measures should not be
protectionist in intent, unnecessarily trade restrictive or be resorted to
when a bilateral, regional or multilateral agreement is the proper way to
go. The Shrimp-turtle dispute provides an example.
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The WTO is far from perfect, and there are many proposals for change
in the foregoing chapters. But at the most fundamental level, it must re-
main a trade organisation based on non-discrimination while retaining its
inter-governmental character based on consensus decision making.
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Part I

The bigger picture





1

The WTO’s contribution to global
governance

Pascal Lamy

Introduction

The World Trade Organization (WTO) is only 13 years old, and is by far
the youngest of the international economic organizations. Whereas its
predecessor, the General Agreement on Tariffs and Trade (GATT), was
the product of the post–World War II era, in many people’s minds the
WTO is synonymous with globalization in the twenty-first century. Look-
ing back, it is fair to say that the 1999 WTO Seattle Ministerial Confer-
ence first launched this organization into world headlines. For better or
worse, trade opening – which is the WTO’s core business – now em-
bodies the globalization process. As a result, opinions on the organ-
ization encompass the widest range of viewpoints on the issue of
globalization. The Geneva-based institution is both hailed as a rudimen-
tary form of globalization management and denigrated as responsible for
the sins of globalization.

The challenges of globalization

With the acceleration of market integration and increased interdepen-
dence, the need to harness globalization has become a defining policy
goal for decision-makers worldwide. Globalization in and of itself is not
a new phenomenon. Yet its current speed and imbalances are generating
anxieties across the globe.
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In the developed world, protectionist tendencies are making a come-
back. The United States and the European Union, which had been advo-
cates of trade liberalization, have to accommodate increasingly sceptical
constituencies. The possibility that public opinion could drive govern-
ments towards a fortress Europe or an isolationist America can no longer
be totally dismissed. Citizens are feeling politically dispossessed from ba-
sic democratic principles. The notion that each ballot grants a say in the
direction of events no longer holds for all. As a result, although global-
ization has brought about the highest degree of prosperity worldwide, it
has also generated mutations over which citizens desire control.
In the developing world, some emerging economies – most notably in

Asia – are reaping the benefits of trade, but the world’s poorest still have
difficulties benefiting from global growth. Integrating the group of least
developed countries into the global market will be of the utmost impor-
tance if we are to meet the challenge of poverty reduction. Aid alone is
not the answer. This was recognized by world leaders when the latest
round of WTO global trade talks was launched in 2001. Concluding the
Doha Round will be key in defining whether the inequities that continue
to characterize world trade are addressed. Making trade and globaliza-
tion work, in particular for the world’s poorest, is the challenge of our
age.
Globalization creates new challenges, such as climate change or global

terrorism. It also amplifies existing ones, among which are resource scar-
city and migration flows. These share a common constraint: interdepen-
dence, which is the most important phenomenon by which globalization
alters the foundations of international public policy. The current order is
rooted in the Westphalian system, whereby the sovereign nation-state is
bestowed with the power to take public action. Yet today this structure
appears insufficient to respond to the global challenges. Globalization is
both a reality and an ongoing process that cannot be met by nation-states
alone. There is a widening gap between global challenges and traditional
ways of devising solutions. No country, no matter how powerful, can suc-
cessfully tackle these challenges on its own. Not only is multilateral coop-
eration a more peaceful means of solving conflicts; it will become the
only effective means of achieving results in the face of global challenges.
Developing an effective framework for global governance will become in-
creasingly necessary as these new challenges arise. It is our generation’s
responsibility to deliver.

Global governance

Global governance is sometimes equated with the emergence of a world
government. Yet the two notions have very different meanings. A world
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government would imply a transfer of decision-making prerogatives to a
new political centre, endowed with international popular legitimacy. In
its ideal form, this world political entity would emerge in place of current
nation-states, by way of a transfer of sovereignty. From a liberal stand-
point, it would take the form of a world democracy entrusted with all
the powers inherent in government. Most notably, it would hold ‘‘the mo-
nopoly on the legitimate use of physical force’’.1

But ‘‘governance’’ is not ‘‘government’’. Governance is a decision-
making process based on permanent negotiation, an exchange of agree-
ments and the rule of law. It does not imply not the transfer of political
sovereignty but organizes the cooperation of existing entities on the basis
of agreed and enforceable rules. It takes the form of institutions generat-
ing permanent dialogue and debate as a prelude to common actions. In
short, governance generates common rules, whereas government com-
mands political will. In philosophical terms, global governance would be
an heir to Kant’s cosmopolis, whereas a world government would equate
with a giant Leviathan.

The WTO in the debate on governance

Where does the WTO stand in this debate over global governance? How
does the WTO fit into this archipelago of global governance?

In both public and academic discourse, analysis of the WTO generally
results in either extreme criticism or excessive praise. Thus, two oppo-
site approaches dominate discussions. On the one hand, globalization
critics assert that the WTO holds a hegemonic grip on global issues.
Others denounce the WTO’s isolation as an international rule-setter
and compliance-enforcer. In addition, proponents of a rule-based view
of international relations promote the WTO as a model for global
governance.

At one end of the political spectrum, globalization critics assert that
the WTO acts as a hegemon with respect to international rule-making.
The WTO’s dispute settlement mechanism makes it the only interna-
tional organization with an effective judicial tool to ensure compliance
with its rules. Trade agreements thus gain an institutional superiority in
the array of international norms. As a result of this de facto norm pri-
macy, commercial imperatives and economic values are believed to trump
other international concerns, including environmental protection, human
rights or health concerns.

From this viewpoint, the WTO’s alleged hegemony has resulted only
in further advancing the interests of business, with no regard for other
policy priorities. In the public health realm, the influence of multina-
tional firms on negotiations has supposedly induced excessively stringent
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intellectual property rules that sacrifice the health of developing country
populations. On the environment, advocacy groups allege that WTO rules
favour resource-intensive production methods instead of promoting a
growth model conducive to sustainable development. By supporting com-
petition at the global level, trade rules reinforce the quest for the lowest
possible production costs (‘‘race to the bottom’’), thereby further increas-
ing the cost of environment-friendly strategies. On cultural issues, WTO
rules would lead to increased uniformity by limiting the reach of cultural
products unable to compete within the global entertainment industry.
Other critics, in contrast, point to the flaws associated with inter-

national rule coordination. Although WTO rules are better enforced, its
framework by no means resolves the problem associated with the lack of
an international hierarchy of norms. Each international organization cre-
ates its own set of rules, according to its specialized mandate. Yet no
single body adjudicates conflicts between international agreements, once
negotiated. The international principle of ‘‘good faith’’, which obliges
governments not to agree to contradictory rules, is not in fact enforced.
The WTO’s dispute settlement system does not provide the answer to
this normative chaos in international law, for an adjudicator can apply
only existing rules. Labour norms that governments commit to at the
International Labour Organization are nowhere to be found in WTO
agreements. The Food and Agriculture Organization has a mandate to
ensure the availability of food worldwide, but there is no mention of
food security in the WTO’s Agreement on Agriculture. The WTO
Appellate Body’s jurisprudence would consequently only highlight the
incoherence of the current international framework of rule-making.
On the optimistic front, some liberals view the WTO as a model of

global governance. The success of the dispute settlement system in deliv-
ering compliance is hailed as proof that international relations can indeed
be rules based. Contrary to realist assumptions, there could be an alter-
native to anarchy as a foundation of international relations. The WTO’s
institutional architecture is an example of how such an order can be
framed to achieve the pre-eminence of the rule of law in the inter-state
sphere. The limited clout of major powers in the WTO – as compared
with the United Nations Security Council – and the growing influence
of developing countries – in comparison with the Bretton Woods
institutions – prove that power can indeed be reined in. Having been
effective in such a sensitive field as trade relations, it should serve as an
example for other policy realms requiring multilateral cooperation. Al-
ternatively, it could extend its scope to regulate a wider array of global
public goods.
Although these positions may carry part of the truth, the reality is more

nuanced. The WTO is neither a tool created to impose neo-liberalism on
policy-makers worldwide, nor a ready-made model for global governance.
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Governance within the WTO

In my view, the WTO is indeed quite powerful and sophisticated: its le-
gislative basis is important and it has the institutional capacity to produce
new rules, amendments and implementing instruments. Above all, it has
an adjudicative body to enforce member compliance. Yet the WTO is not
hegemonic and remains imperfect. Addressing its institutional shortcom-
ings will be key if global governance is to become effective.

The WTO maintains a unique governance framework, which clearly
distinguishes it from other international organizations. Its institutional ar-
chitecture is more sophisticated as a result of building on the long tradi-
tion of rule-making in the field of international trade, and the creation of
an enforcement mechanism that has proven effective and rests on an
internal structure of governance that allows for a more equitable repre-
sentation of members.

A long tradition of trade negotiation and legislation

As an heir to the GATT, the WTO inherited a long tradition of rule-
making that had generated a complex set of agreements. The WTO trea-
ty has some 500 pages of text and more than 2,000 pages of scheduled
commitments. In addition, 50 years of GATT practice and decisions –
what the WTO calls the ‘‘GATT acquis’’ – are included as part of the
WTO treaty. However, in the WTO, trade rules are always being negoti-
ated. In the jargon of the WTO, the ongoing trade talks under the Doha
Development Agenda (DDA) are a ‘‘round’’ of negotiations in which
previously agreed rules are updated and clarified. In these rounds, a
wide range of issues is open to negotiation.

The Charter of the WTO is clear: the WTO provides a permanent
forum for negotiations among its members concerning their multilateral
trade relations. States need permanent forums for discussions and nego-
tiations and, from that perspective, the institutional structure of the WTO
is well developed. There are various levels and forms of decision-making
that can be multi-stage and sequential. In all, the structure ensures that
issues brought to the WTO cannot simply be swept aside.

An example of these legislative marathons is the series of phased deci-
sions that enabled countries formally to amend the WTO Agreement
on Trade-Related Aspects of Intellectual Property Rights (the TRIPS
Agreement) in order to respond to the urgent needs of developing coun-
tries. The process began in Doha in November 2001, when ministers
declared that it was important to implement and interpret the TRIPS
Agreement, which had been negotiated 10 years previously, in a way
that supported public health – by promoting both access to existing med-
icines and the creation of new medicines. Ministers also issued a separate
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Declaration on TRIPS and Public Health, designed to respond to con-
cerns about the possible implications of the TRIPS Agreement for access
to medicines. That declaration left some unfinished business, and so the
work continued. Indeed, in August 2003, the WTO General Council suc-
cessfully adopted a Waiver to make it easier for poor countries lacking
the capacity to manufacture medicines to obtain cheaper generic versions
of patented medicines.2 But the work was still not over – the waiver was
temporary and needed to be transformed into a permanent amendment.
Finally, in December 2005, WTO members in Geneva agreed on the
wording that transformed the provisions of the waiver into a perma-
nent amendment.3 Once two-thirds of WTO members have ratified the
change, this amendment will be formally incorporated into the TRIPS
Agreement.
One conclusion can be drawn from this episode. When faced with a

political stimulus, the WTO manages to put forward legislative solutions
throughout the chain of decision-making to respond and adapt to the new
realities faced by WTO members.
But there is more. One benchmark to assess the power and level of in-

stitutional sophistication of an international organization is the capacity
of that organization to produce legislative material – to adopt norms
that can affect members’ behaviour and choices. Although it is true that
the WTO Secretariat and the WTO bodies do not have any general
power formally to adopt binding legislation, there are some cases where
WTO bodies are able to adopt effective decisions that ensure pragmatic
responses to specific needs. In this sense, these bodies produce forms
of droit dérivé, or secondary treaty legislation. For example, the WTO
treaty bestows upon the General Council the treaty power to adopt
amendments, waivers, interpretations and accession protocols through
decisions that do not necessarily require any additional ratification by
members. These decisions constitute, in my view, a form of lawful exer-
cise of secondary treaty legislation. Certain other WTO bodies also
appear to have the treaty-bestowed authority to adopt certain decisions
or to take certain actions that could have a direct bearing on members’
WTO obligations.
Among the many examples, two are particularly relevant. For instance,

the WTO Agreement on Sanitary and Phytosanitary Measures (the SPS
Agreement) provides that the relevant Committee ‘‘shall carry out the
functions necessary to implement the provisions of the agreement’’. On
this basis, the SPS Committee adopted a decision that implements and
complements the provisions of the Agreement. That decision provides
that: ‘‘In the context of facilitating the implementation of Article 4 [of
the SPS Agreement], the importing Member should explain the objective
and rationale of the measure and identify clearly the risks that the rele-
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vant measure is intended to address. The importing Member should
indicate the appropriate level of protection which its SPS measure is de-
signed to achieve.’’4 This decision has positively added to the WTO by
effectively adopting more detailed and specific rules to implement broad
treaty provisions.

Another example is the action by the Subsidies Committee to termi-
nate environmental subsidies that could not be challenged in the WTO
dispute settlement system. The Agreement on Subsidies and Countervail-
ing Measures (SCM Agreement) provided that this Committee has the
power to decide whether to continue such green subsidies. In December
1999, the Subsidies Committee implicitly decided not to extend such pro-
visions beyond their expiry date of December 1999 by not making an
agreement to that effect. This decision has had significant consequences
by effectively terminating several Articles of the Subsidies Agreement.
This is another legal action by a WTO body that can be viewed as a
form of law-making.

There is also evidence of the evolving institutional nature of the WTO.
Not only can the WTO decide on rules through the negotiation and
adoption of international agreements, but there already exists a domain
for WTO bodies to complement these traditional treaties with ‘‘second-
ary legislation’’.

The enforceability of WTO rules

Norms cannot, however, accomplish much on their own if they are left
only to the good will of members. Enforcement mechanisms are vital if a
rules-based system is to prove effective. The most evident failure of the
general international legal system lies in its limited enforceability. In
short, states agree to rules that they most often do not comply with.
Then UN Secretary-General Kofi Annan underlined this shortcoming in
his address to the 2004 General Assembly:

At the international level, all States – strong and weak, big and small – need a
framework of fair rules, which each can be confident that others will obey. For-
tunately, such a framework exists. From trade to terrorism, from the law of the
sea to weapons of mass destruction, States have created an impressive body of
norms and laws. This is one of our Organization’s proudest achievements. And
yet this framework is riddled with gaps and weaknesses.
Too often it is applied selectively and enforced arbitrarily. It lacks the teeth

that turn a body of laws into an effective legal system.5

At the WTO, one of the enforcement mechanisms is concerned with
the formal adjudication of disputes between members: the dispute settle-
ment mechanism. The existence of a dispute settlement mechanism
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confers binding force on the WTO rules agreed to by members: non-
observance of the rules may give rise to litigation and the litigants must
accept the decision of the eminent persons appointed for that purpose.
Otherwise, sanctions can be imposed, which is a considerable step to
take. That change, which was instituted when the GATT became the
WTO in 1995, has had the effect of raising the profile of the WTO, which
is not without inconvenience.
The WTO’s dispute settlement mechanism can be triggered easily and

quickly, and panels and the Appellate Body will often be expected to
make rapid rulings on any WTO-related grievance. Allegations that
WTO trade is affected generally suffice to formally trigger the regular
WTO dispute settlement process through a simple written request for
consultations. Procedural steps take place automatically, within predeter-
mined time-limits. When requested, a panel must be established, reports
of the panel and Appellate Body must be adopted by the Dispute Settle-
ment Body (which is composed of all WTO members) and retaliatory
sanctions must also be authorized. After adjudication, the entire WTO
membership maintains surveillance and monitors the implementation of
the dispute conclusions by the losing country. Importantly, if implemen-
tation fails, the winning party is entitled to obtain permission to impose
trade sanctions and even to retaliate.
Another unique provision of the WTO is that the Dispute Settlement

Understanding (DSU) rules out all unilateral measures. Only the WTO
can decide whether a member’s measures or actions are inconsistent
with WTO rules. The WTO embodies a rare achievement: it successfully
regulates countermeasures by powerful states by subjecting their exercise
to prior approval by the collective membership. This is perhaps the most
interesting success. That it has happened in the regulation of trade rela-
tions only adds to the interest. Indeed, trade relations have a direct and
immediate impact on the jobs of ordinary workers around the world. Al-
though the regulation of trade relations carries welfare gains on aggre-
gate, there are visible and concentrated pockets of national economies
that, as a result of increased competition, suffer from lay-offs and restruc-
turing. Trade policy is also subject to intense lobbying by interest groups
(e.g. agriculture groups in the developed world, industry or service
monopolies in developing countries), which imposes high political costs
on governments that choose to stand up to vested interests. As a result, for-
cing powerful members to abide by Dispute Settlement Body decisions
and generating a rules-based mechanism for dealing with disputes should
be seen as a major achievement. On this issue, the WTO is ahead of
other organizations, where compliance is most often the result of diplo-
macy and the balance of powers. In this light, the WTO stands out as an
island of a Kantian rules-based international system in an otherwise Hob-
besian world.
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Given its record, it is fair to say the WTO’s dispute settlement mecha-
nism has provided its members with an effective legal system to enforce
compliance with agreed trade rules.

Equal representation of individual members

The distribution of power between members within the WTO also
amounts to a major step forward from other international economic insti-
tutions. It rests on the principle of the equal representation of individual
members, regardless of size, power or contribution to the organization.

In the Bretton Woods institutions, for example, membership is repre-
sented by a board, with each member given voting rights proportional to
its contribution to the institution’s budget. As a result, rich industrial
countries are given a de jure driving seat in these institutions. By contrast,
the WTO Agreement stresses that all members have a right to represen-
tation in all of the WTO’s governing bodies, ranging from the Ministerial
Conference (which meets at least once every two years) to the General
Council (the permanent decision-making body composed of permanent
representatives accredited to the WTO), as well as all other councils and
committees. All decisions are taken by consensus on the basis of a ‘‘one
government, one vote’’ principle. Requiring consensus, however, does re-
sult in somewhat slower negotiations. Yet it appears to be a price worth
paying, considering the objective of granting each member an equal say
in the rules that govern international trade.

Equal membership has succeeded in empowering developing countries
in the multilateral negotiation process. Major developing countries have
become real drivers in the process, which now requires more than just an
agreement between the European Union and the United States. In addi-
tion, developing countries have formed ad hoc issue-based negotiating
groups to coordinate their positions and hence enhance their clout in the
multilateral process. The G-20 and G-33 groups of developing countries
on agriculture, the African Group, the group of least developed countries
(LDCs) or the African, Caribbean and Pacific group of countries, among
others, have become familiar names in Geneva. Their effectiveness in
advancing their interests and taking advantage of equal representation
should be stressed.

Furthermore, the WTO Secretariat has made every effort further to
strengthen the negotiation potential of developing countries. The Secre-
tariat’s Technical Assistance programme is designed to equip developing
country staff with expertise in negotiation.

Equal representation also corresponds to the core substantive princi-
ples that serve as the cornerstones of international trade law. It stands
as the backbone of the non-discrimination principle and its manifesta-
tions in the form of the ‘‘most favoured nation’’ and ‘‘national treatment’’
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clauses. It is also represented in the reciprocity principle, which lies at the
heart of the multilateral negotiation process.

WTO institutional flexibilities to address the special needs
of certain members

WTO rules further innovate in that they go beyond requiring strict con-
formity. For decades, multilateral trade agreements have striven to meet
the benchmark for equity, recognizing the differences that exist between
WTO members – rich or poor, large or small. In trade relations, less de-
veloped economies need flexibilities in order for trade and development
to go hand in hand. WTO rules recognize that developing countries need
more time to open markets and that depriving them of certain protective
barriers would entail high social costs. This recognition has different legal
manifestations.
Non-reciprocal mechanisms have long been included in trade agree-

ments, embodied in the concept of ‘‘special and differential treatment’’.
This recognition of developing country needs is by no means new, al-
though it has expanded over time. It dates back to 1964 when GATT
contracting parties added a fourth part to the GATT agreement, exclu-
sively encompassing the issues related to ‘‘trade and development’’. In
addition, Article XXXVI:8 of the GATT states that ‘‘developed contract-
ing parties do not expect reciprocity for commitments made by them in
trade negotiations to reduce or remove tariffs and other barriers to trade
of less-developed countries’’. Also, the ‘‘Enabling Clause’’ authorizes the
Generalized System of Preferences – through which developed countries
may provide preferential market access to developing countries – as an
exemption from the most favoured nation requirement. Taken together,
this set of rules stands out as a means of ensuring that the integration of
developing countries into the multilateral trading system does not carry
excessive or undue costs. As a result, WTO membership provides a set
of unique flexibilities in order for developing countries to take full advan-
tage of increased trade flows. Far from being unfair or ideological in es-
sence, WTO rules demonstrate pragmatic assessments of differences in
development. In this respect, I would stress that they embody a unique
determination to bind members to equitable rules, which are essential to
level the playing field.
In addition to maintaining fair rules between members, the WTO has

also proven flexible in opening up its institutional framework. In interna-
tional law, only sovereign states can be equal. As a result, the member-
ship of most international organizations is exclusively made up of states.
Accordingly, the WTO is by law an inter-state institutional framework.
Yet it has endeavoured to face up to realities in trade relations. It has
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opened itself up to new actors as they have emerged in the real world. In
addition to states, WTO members can be ‘‘custom territories’’. This pro-
vision has enabled Chinese Taipei to join the WTO and Hong Kong to
continue existing as a separate entity after it reintegrated with China in
1997. A separate path paved the way for fully fledged membership by
the European Communities along with its individual members. The EC
became a member sui generis. Beginning in the 1970s, it not only took
part in all GATT meetings, but began to substitute itself for individual
EC members. It became their sole representative in expressing and de-
fending the common decisions taken under Article 133 of the Rome
Treaty establishing the European Communities.

Some of the WTO’s institutional features are unique. In matters of
rule-making, power allocation or dispute settlement, the WTO provides
potential guidelines for an effective framework for global governance.
But the WTO’s role should not be overstated. It remains a specialized
organization focused on opening and regulating trade. The unique nature
of its dispute settlement mechanism should not lead observers to over-
stress its potential. Its competence lies in resolving trade disputes, not in
imposing trade values over other policy objectives.

In comparison with other organizations, the WTO stands out as a
sophisticated system. Contrary to what critics assert, the WTO does not
consider itself to be more important than other international organiza-
tions and WTO norms do not necessarily supersede or trump other inter-
national norms. It faces the problem of coherence within its own
jurisdiction. In fact, the WTO Appellate Body has endeavoured to recon-
cile value conflicts in accordance with principles of international law.

The recognition of important non-trade values within the
WTO legal system

In international law, all norms are equal except (i) those included in the
so-called ‘‘peremptory norms’’, or jus cogens, and (ii) those that would be
in conflict with the UN Charter (Art. 103).6 None of the work done in the
WTO corresponds to either of those two exceptions; so, generally, it is
fair to say that WTO norms are equal to other international norms. In
fact, the GATT, and now the WTO, recognizes that trade is not the only
policy that members can favour. The WTO contains various exception
provisions referring to policy objectives other than trade, where policy
matters are often under the responsibility of other international organiza-
tions.7 The Appellate Body has managed to operationalize these excep-
tion provisions to provide members with policy space for non-WTO
concerns.
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A few examples help to shed light on how the system deals with non-
trade concerns. First, WTO members are entitled to determine their own
level of protection for the environment, health and morality if they wish,
even if such national standards are higher than existing international
standards.8 Second, in the WTO, exceptions referring to such non-trade
concerns are to be interpreted according to the ordinary meaning of the
non-trade policy invoked. In this context, the Appellate Body has in-
sisted that exceptions cannot be interpreted and applied so narrowly
that they have no relevant or effective application. There must always
be a balance between WTO market access obligations and the rights of
governments to favour policies other than trade.9
Under the WTO rules, the Appellate Body has extended the availabil-

ity of WTO exceptions that refer to non-WTO concerns through its de-
velopment of a so-called ‘‘necessity test’’. When assessing whether a
measure is ‘‘necessary’’ for the protection of health or some other non-
trade concern, a new balancing test is to be used. Such an assessment
will have to balance (i) the relative importance of the value at issue –
greater importance will mean it is easier to justify a trade restriction as
‘‘necessary’’; (ii) the contribution of the measure to the value; and (iii)
the trade impact of the restriction.10 Once a measure is considered to
be ‘‘necessary’’, there is also an assessment of whether that measure is
actually applied in a non-protectionist manner. Under this approach,
members’ restrictions that are based on important non-trade values and
implemented in good faith will prevail over WTO market access obliga-
tions. That is why, in US – Shrimp, the United States was permitted to
maintain its import restriction against shrimp from Asia, based on the en-
vironmental need to conserve and preserve turtles as natural resources.11
In several disputes involving the health of human beings and animals,

the Appellate Body has repeated that members can set very high stan-
dards of health protection as long as they are consistent and coherent.
Another example is the dispute between Canada and the European
Communities over the importation of asbestos-related material. The Eu-
ropean Communities’ import restriction was upheld since it was based on
authentic health risks and there were no alternative measures that could
guarantee zero risk as sought by the European Communities regulation.
Again, in the US – Gambling dispute, the Appellate Body confirmed that
the United States can maintain the level of protection of ‘‘public morals’’
that it chooses, so long as the measure is not protectionist and is coherent
(a requirement that the United States was found to violate).12
The Appellate Body went further when it decided that the provisions

of the WTO cannot be read in ‘‘clinical isolation from public interna-
tional law’’.13 This recognized that the WTO is only part of a more global
system that includes several sets of rights and obligations, emphasizing
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that no priority can be given to WTO norms over other international
norms. By implication, the WTO is now obliged always to take into ac-
count other international rights and obligations of WTO members when
reading and interpreting their respective WTO obligations. Hence, there
is a need to ensure global coherence in the interpretation and application
of all values, rights and obligations. Moreover, I believe that, in leaving
members with the necessary policy space to favour non-WTO concerns,
the WTO also recognizes the specialization, expertise and importance of
other international organizations.

Improvements are required

Yet many shortcomings also exist. The WTO is far from having ad-
dressed the wide array of complex questions associated with global
governance. It shares similar challenges with other international organi-
zations. One of those challenges is the surveillance of member policies
and actions. This is an essential part of the overarching objective of
ensuring compliance with agreed rules. The WTO’s binding dispute set-
tlement system is one side of the token that has proved successful. But
the transparency–surveillance–monitoring mechanisms have produced
limited results and could benefit from improvements.

The WTO Agreement contains multiple notification and legislation re-
view exercises to be conducted by the entire membership. An interesting
feature of the WTO is the opportunity for cross-notification, whereby a
member notifies the WTO of a measure not notified by its originating
member. This process ensures further transparency by generating an ob-
ligation for the originating member to justify its position regarding such
cross-notified measures. All notifications and cross-notifications are re-
viewed and commented on by members in relevant committees/councils.
So far, however, these surveillance mechanisms have proved limited. No-
tifications of agriculture subsidies are lagging behind for key WTO mem-
bers. On regional trade arrangements, the WTO surveillance mechanisms
have exercised only limited control over whether any of them meet the
conditions set forth in GATT Article XXIV. New mechanisms have
been instituted to improve this situation.

The Trade Policy Review Mechanism (TPRM) is one of those new
mechanisms. It is a peer review process that covers the full range of an
individual member’s trade policies and practices and their impact on the
functioning of the multilateral trading system. The purpose is to enable a
collective appreciation and evaluation of these policies and practices. The
reviews are set against the background of each country’s wider economic
and developmental needs, policies and objectives, and of its external eco-
nomic environment. Through greater transparency and understanding of
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trade policies, this review mechanism contributes to improved adherence
by all members to rules, disciplines and commitments made under the
WTO agreements.
In 2005, members expanded the reach of the WTO surveillance/

monitoring mechanisms. At the Ministerial Conference in Hong Kong, it
was agreed that at least 97 per cent of the rich countries’ LDC imports
would be duty free and quota free – that is, without any trade restrictions
– with the aim of achieving full coverage at a later stage.14 To monitor
the situation, a new review process was set up. The Hong Kong decision
provides that the Committee on Trade and Development shall annually
review the steps taken to provide duty-free and quota-free market access
to LDCs and report to the General Council for appropriate action. Mem-
bers are now discussing where and how to implement this new review
process. This is again a very innovative process that is evidence of the
level of legal and institutional sophistication of the WTO, which may ex-
plain why states – weak and strong – make great use of this forum.
A recent decision has also been adopted to improve the transparency

of regional trade agreements (RTAs) concluded by WTO members. The
decision provides for early announcement of any RTA and notification
to the WTO. Members will consider the notified RTA on the basis of a
factual presentation by the WTO Secretariat.
Progress has undoubtedly been made. But further improvements will

inevitably have to be made in order to meet the obligation of transpar-
ency, which stands out as a defining principle of the GATT.

Accountability and legitimacy as necessary elements of
global governance

The final challenge for the WTO and global governance is that of ac-
countability and legitimacy. News headlines are full of stories reporting
massive demonstrations held against the backdrop of international eco-
nomic gatherings. WTO Ministerials and annual meetings of the World
Bank and the International Monetary Fund have become regular gather-
ing spots for protesters. For all their internal differences and disagree-
ments, critics converge in denouncing not only global capitalism but also
the illegitimacy of international rule-makers.
Like any international organization, the WTO is faced with two distinct

legitimacy issues. One is accountability to its members; that is, national
governments. The other is its legitimacy vis-à-vis non-state actors. On
the former, whereas many would argue that the WTO has problems of
accountability, I tend to disagree. On the contrary, accountability to-
wards members, including developing countries, is rather high.
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New alliances between countries have emerged to engender more
effective negotiations

The proposition that the WTO is a forum dominated by rich countries no
longer holds true. The old club of the GATT has now given way to new
groupings of states and coalitions: a new G-6 (Australia, Brazil, the
European Union, India, Japan and the United States) has replaced the
old QUAD (Canada, the European Communities, Japan and the United
States). The proposals of the G-20 – an alliance of developing countries
on agriculture – are now the benchmarks in many areas of the ongoing
negotiations. There are also important new actors such as the G-33 group
of developing countries and the African Group of nations. As mentioned
before, the WTO Secretariat has acted to enhance the ability of develop-
ing countries to make better use of the opportunities associated with
membership.

The WTO is efficient in fulfilling its role as a locus for discussion. It is
important to recall that global governance requires that states increase
their exchanges and negotiations. Since the WTO provides a permanent
environment for such negotiations, it thus promotes the evolution of
global governance opportunities.

Those who attack small-format meetings – for example, ‘‘green room’’
meetings – ignore the fact that, with around 150 members today, deci-
sions to be taken by the entire WTO membership need first to be
prepared in smaller formats, like committees in a parliament. In fact, di-
plomacy in general is also about informal discussions and bilateral en-
counters. This by no means takes away from the legitimacy of official
negotiating bodies; it only helps to fuel the multilateral process when
that stalls. Most importantly, the institutional framework ensures that all
members agree. Consensus among all members for the adoption of deci-
sions ensures legitimacy.

Representation of non-state actors within the WTO system

The situation is more problematic vis-à-vis non-state actors and world
public opinion. Global governance legitimacy indeed faces inherent
hurdles. It is quite distinct from the legitimacy bestowed upon national
democratic governments. Because legitimacy depends on the closeness
of the relationship between the individual and the decision-making pro-
cess, the first challenge of global governance is distance. The other legi-
timacy challenge relates to the so-called democratic deficit and the
accountability deficit, which arise when there are no means for individ-
uals to challenge international decision-making. The specific challenge of
legitimacy in global governance is therefore to manage the perception
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that decision-making at the international level is too distant, unaccount-
able and not directly challengeable. It is a daunting task. Even the most
integrated inter-state organization, the European Union, has not suc-
ceeded in filling its legitimacy gap.
At the WTO there is no mandate from members to enlarge official

membership beyond governmental representation. The organization
faces the inherently difficult task of striking a subtle balance between
preserving the inter-state nature of WTO talks while opening up to new
actors. States promote their national interests whereas civil society pur-
sues issues-based objectives. Because the WTO remains first and fore-
most a negotiating forum in which states express interests of the utmost
importance to them, the admittance of civil society groups to negotia-
tion bodies would be inappropriate. By the same token, these groups –
whether business, non-governmental organizations (NGOs), national
parliaments or labour organizations – have no formal role in the dispute
settlement process.
Efforts within the current system have nonetheless been made. An

annual Public Forum, open to all, is held in Geneva for both states
and non-state actors. Regular WTO briefings are held for NGOs and par-
liamentarians. NGOs also have the opportunity to influence the dispute
settlement process through the submission of amicus curiae briefs, a pro-
cedure developed following the US – Shrimp case.15 Most importantly,
NGOs’ involvement in the WTO has been formalized. Article V:2 of the
Agreement Establishing the WTO states that ‘‘the General Council may
make appropriate arrangements for consultation and cooperation with
non-governmental organizations concerned with matters related to those
of the WTO’’. Although no detailed arrangement has been signed to
date, the General Council has adopted guidelines defining the nature
and extent of the relationship between the WTO Secretariat and
NGOs.16 They provide a legal basis and political stimulus for greater
transparency towards these organizations. Since I took over as WTO
Director-General, I have regularly addressed, consulted and discussed
with NGO representatives, national parliaments, and labour and business
organizations, because I believe dialogue is key to a better mutual under-
standing. As a result, the WTO has taken steps towards promoting a
progressive shift from an international society to an international com-
munity.
The WTO is neither a hegemonic monster, acting like a Trojan horse

for the primacy of trade over policy choices, nor a perfect model that
has solved all issues relating to the regulation of globalization. In fact,
its scope of action is quite limited. It is a specialized international organi-
zation committed to opening and regulating trade on the basis of multi-
laterally agreed rules. Trade is only one aspect of globalization, albeit an
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important one. Many impending global challenges go beyond commercial
flows.

The WTO as a laboratory for global governance

Yet, within its limited sphere of competence, the WTO has gone a long
way in introducing institutional innovations that have proved effective.
In comparison with other international organizations, it is ahead of those
in the wider UN system. It has turned out to be a laboratory for global
governance.

Far from being a perfect model, the WTO is a laboratory for harness-
ing globalization and contributing to the construction of a system of
global governance. It is a place where evolving global governance can
find some roots in ensuring legitimate decision-making. In addition, it is
an institution that can evolve to provide for the increasing participation
of non-traditional international and domestic actors. It is a forum where
values can be discussed, which is crucial as trade restrictions become
more and more values based. Given its economic and political dimen-
sions, the WTO could be a fundamental player in the building of a system
of global governance. It can build bridges, yet it will not and cannot be
the only player to do so.

In the end, the key lesson to be drawn from the WTO’s limited exis-
tence is that a rules-based international system is viable. Contrary to
realist assumptions, the world does not have to remain anarchic even
when important interests are in play. In fact, the more interdependence
becomes the norm, the more a rules-based multilateral order will be in
the interest of states. For the time being, however, the decision remains
in the hands of sovereign states. Global governance will be for states to
build, for we still live in a Westphalian order.
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2

The WTO, global governance and
policy options

Sylvia Ostry

In the postwar golden decades of the 1950s and 1960s, trade issues hardly
made headlines. The General Agreement on Tariffs and Trade (GATT)
was described even by policy wonks as ‘‘a better soporific than hot milk’’
and known as ‘‘the General Agreement to Talk and Talk’’. By the end of
the 1990s the World Trade Organization, the institution created by the
Uruguay Round negotiations, had become a magnet for dissent. Not
only was the street theatre of the Seattle Ministerial Meeting in 1999 big
news on television but the debacle emerging as the meeting collapsed fed
newspapers around the world.1

Perhaps most important is that we are undergoing a new technological
revolution in information and communication technology (ICT). This
revolution is creating a global market for goods, services, capital and la-
bour. The speed and breadth of change are unprecedented. It is, indeed,
a new Great Transformation. In terms of the trading field, we are most
concerned with economic globalization – the deepening integration
among countries through trade, financial flows, investment, and so on.
But we must also be aware of the ongoing effect of the Great Transforma-
tion on government, individuals, corporations and values. The role of ICT
in penetrating public awareness is of profound and increasing importance.
We will be looking at this in more detail, but let us start with the new
multilateral trading system housed in the World Trade Organization
(WTO). It is best to begin with a brief account of the radical system change
resulting from the Uruguay Round and then to examine some of the main
issues affecting the role of the WTO and some reform proposals.2

The WTO and global governance: Future directions, Sampson (ed),

United Nations University Press, 2008, ISBN 978-92-808-1154-4

57



The Uruguay Round legacy

The Uruguay Round was the eighth negotiation held in the context of the
GATT, which came into force on 1 January 1948 as part of the post-war
international economic architecture. The primary mission of the GATT
was to reduce or eliminate the border barriers that had been erected in
the 1930s and had contributed to the Great Depression and its disastrous
consequences. The GATT worked very well through the concept of reci-
procity (denounced as mercantilist by trade purists) and because of rules
and other arrangements to buffer or interface between the international
objective of sustained liberalization and the objectives of domestic policy
stability. This effective paradigm, termed ‘‘embedded liberalism,’’3 was
also aided by the virtual exclusion of agriculture (by an American waiver
and the near-sacrosanct European Common Agricultural Policy) and by
the Cold War. From the 1960s, the rounds were essentially managed by
the European Community and the United States, with a little help from
some of their industrialized-country friends. The developing countries
were largely ignored as players (although this began to change in the
1970s, largely as a consequence of the OPEC oil shock).
The Uruguay Round was a watershed in the evolution of the system.

Agriculture was at the centre of the negotiation as US exports to the Eu-
ropean Community diminished and the European Community’s heavily
subsidized exports flourished and even penetrated the US market. A US
call for negotiations started in 1981 but was stalled by the endless foot-
dragging by the European Community, aided by a small group of de-
veloping countries led by Brazil and India, and strongly opposed to the
so-called ‘‘new issues’’ of services, intellectual property and investment
demanded by the Americans. The Round was finally launched in Septem-
ber 1986, at Punta del Este, Uruguay. It concluded in December 1994,
four years beyond the target date agreed at the launch.
So the negotiations were almost as tortuous as the launch. The Grand

Bargain, as I have termed it,4 was completely different from old-time
GATT reciprocity. It was essentially an implicit deal: the opening of mar-
kets in the countries of the Organisation for Economic Co-operation and
Development (OECD) to agriculture and labour-intensive manufactured
goods, especially textiles and clothing, in exchange for the inclusion in
the trading system of services, intellectual property and (albeit to a lesser
extent than originally demanded) investment; as well as – a virtually last-
minute piece of the deal – the creation of a new institution, the WTO,
with the strongest dispute settlement mechanism in the history of interna-
tional law and virtually no executive or legislative authority.
The Grand Bargain tuned out to be a Bum Deal. There was far less

opening in agriculture than expected and the reduction of restrictions on
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textiles and clothing was back-loaded and more than offset by the impact
of China. The South side of the deal would require a major institutional
upgrading and change in the infrastructure of most Southern countries.
Such changes take time and cost money. The new issues involved not
border barriers but domestic regulatory and legal systems. The barriers
to access for service providers stemmed from laws, administrative action
or regulations. The intellectual property inclusion covered comprehen-
sive standards for domestic laws and detailed provisions for enforcing
corporate property rights. Social regulation covering product standards
and health and safety involves sophisticated administrative procedures
law as well as highly trained scientific human resources. Implementation
thus involves considerable investment and uncertain medium-term re-
sults. In effect, the trading system was transformed from the negative reg-
ulation of the GATT – what governments must not do – into positive
regulation – what governments must do. Most importantly, there was no
reciprocity in the new issues. It was all one way – from poor to rich.

It is important to note that the inclusion of the new issues in the Uru-
guay Round was a US initiative and this policy agenda was largely driven
by US multinational enterprises (MNEs). These corporations made it
clear to their government that without a fundamental rebalancing of
the GATT they would not continue to support a multilateral policy but
would prefer a bilateral or regional track. But they didn’t just talk the
talk, they also walked the walk, organizing business coalitions in support
of services and intellectual property in Europe and Japan as well as in
some smaller OECD countries. The activism paid off and it is fair to say
that American MNEs played a key – perhaps even the key – role in es-
tablishing the new global trading system. This merits a brief digression.

In the United States, the private sector advisory process established in
the 1970s for the Tokyo Round of Multilateral Trade Negotiations was
designed to cope with or broker interest group pressures acting on Con-
gress. But in the Uruguay Round its impact spread well beyond its origi-
nal objective. The US service sectors were world leaders and the same
was true in investment and technology. American MNEs controlled 40
per cent of the world’s stock of foreign investment at the outset of the
1980s and the US technology balance of payments was well over US$6
billion when every other OECD country was in deficit. This was high-
stakes poker and the MNEs launched the game. The US Advisory Com-
mittee for Trade Policy and Negotiations (ACTPN), in cooperation with
other US business groups, undertook the task of convincing European
and Japanese corporations to lobby for the new issues. In the services
sector, US activism extended well beyond the two trading powers. Nine
country service coalitions were organized and met regularly with the
GATT secretariat. In the case of intellectual property, the US group,
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called the Intellectual Property Rights Committee (IPC), worked through
the Union of Industries of the European Community and the Keidanren
in Japan. At first the Japanese were reluctant to join the IPC. They
feared that intellectual property was too new a subject to become part
of the GATT, and they felt initially that intellectual property was, in any
case, ill suited to the Uruguay Round of trade discussions. But the IPC
persuaded their counterparts to table, in Geneva in 1988, a detailed tri-
lateral proposal for an intellectual property agreement drafted by US le-
gal experts. This bore a remarkable resemblance to what came out of the
Uruguay Round. The strategic skills of the American MNEs were aided
by the role of the US government. A multi-track policy including the
North American Free Trade Agreement helped by locking in high stan-
dards and undermining Latin American cohesion in opposition to the
Agreement on Trade-Related Aspects of Intellectual Property (TRIPS).
Even more effective was the use of unilateralism in the form of a new
Special 301 of the 1988 Trade and Competitiveness Act targeted at devel-
oping countries with ‘‘inadequate’’ intellectual property standards and
enforcement procedures. In the case of Brazil, the 301 worked and so In-
dia was left isolated.
Because of some clever legalistic juggling by the United States and

the European Community in the end game, the Uruguay Round con-
sisted of a ‘‘single undertaking’’. There were no ‘‘escape hatches’’ for
the Southern countries: it was a take it or leave it deal. So they took it
but, it is safe to say, without a full comprehension of the profoundly
transformative nature of the new system, to say nothing about the Bum
Deal. As one of the Southern participants was reported to have said,
‘‘TRIPS was part of a package in which we got agriculture’’.5
There were significant unintended consequences of the Uruguay

Round. The rise in profile of the MNEs owing to their crucial role in
securing inclusion of the ‘‘new issues’’ helped catalyse the activist non-
governmental organizations (NGOs) and launch the anti-corporate glob-
alization movement (of which more below). But equally important and
not unrelated, the Round left a serious North–South divide in the WTO.
Although the South is hardly homogeneous, there is a broad consensus
that the outcome was seriously unbalanced. A key feature of this aspect
of the Uruguay Round’s systemic transformation is asymmetry.

Asymmetry

The member countries of the WTO vary widely in power and always will.
Power is linked to autonomy, which is understood to combine the avail-
ability of choice with the capacity to act. The power of the United States
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was unique in the post-war years when the GATT was created, so the au-
tonomy of the other members of the ‘‘club’’ that managed the system
was, for the most part, deferential to the hegemon and all went well. But
the WTO houses a very different system, which can be described in many
different ways but the word ‘‘complexity’’ is quite appropriate. The need
for knowledge – advanced and sophisticated – is essential. Complexity re-
quires knowledge and knowledge enhances power. The strong are stron-
ger in the WTO because of their store of knowledge and the weak are
weaker because of their poverty of knowledge. The weak lack autonomy
in any system but in the WTO system complexity creates reinforced
asymmetry and diminished autonomy. The WTO houses a knowledge
trap.

A number of case studies by the World Bank demonstrate both the ca-
pacity deficit in poor countries and the heavy costs of implementation.6
There was very little participation by the African countries in the Uru-
guay Round because of both the lack of secretariat staff in their Geneva
delegations and the lack of coordination and expertise at home. The
situation in Geneva has not improved very much, as Table 2.1 demon-
strates. It has been estimated that the WTO councils, committees, work-
ing parties, etc. involve over 2,800 meetings per year – which it is
impossible for the poorer countries to attend. One WTO official said:
‘‘we set up a Subcommittee with a Chair and a Secretary who turned up
for the first meeting on trade needs of LDCs [least developed countries].
No LDCs came. No developed countries came. No one came. Not one
country showed up’’.7 Worse, the WTO delegates often have to cover
the United Nations in Geneva as well as the WTO. There is still serious
weakness in domestic coordination mechanisms among a number of
ministries and this institutional deficiency is not confined to the poorest
countries but affects many developing and transition economies. Finally,
there is little if any coordination between Geneva and the home country.
A former delegate noted: ‘‘During the entire duration of the Uruguay
Round our Geneva-based WTO team received two instructions from our
capital’’.8 The lack of resources and capabilities in poor countries virtu-
ally eliminates policy choice and participation.

Because the poorest countries are primarily dependent on agriculture,
and often on only a few commodities, the disappointing results of the Ur-
uguay Round in agriculture have ensured that agriculture remains at the
centre of the Doha agenda. But what is equally important and far less
studied is the impact of the Agreement on Sanitary and Phytosanitary
Measures (SPS). Case studies from the World Bank provide incredible
examples of the imposition of new standards for alleged (minor) health
reasons that cut African exports of nuts and grains by 60 per cent.9 The
poor countries play no role in the setting of international standards such
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Table 2.1 African countries with permanent missions at the United Nations
Office in Geneva as of April 2005

Country

No. of WTO
Geneva-based
delegates

No. of WTO
delegates not
in UN Directory Remarks

Nigeria 7 7
Congo, Democratic Republic 4 2
South Africa 9 0
Tanzania 9 0
Kenya 4 0
Uganda 4 0
Ghana 3 0
Mozambique 2 0
Cameroon 7 1
Cote d’Ivoire 5 0
Madagascar 3 0
Angola 4 0
Burkina Faso 4 0
Zimbabwe 8 0
Malawi 0
Mali 3 0
Niger 0
Senegal 5 0
Zambia 8 0
Chad 4 unknown No UN

delegation
list found

Guinea 3 0
Rwanda 2 0
Benin 8 0
Burundi 2 0
Sierra Leone 0
Togo 0
Central African Republic 0
Congo 4 0
Lesotho 4 1
Mauritania 3 0
Namibia 1 0
Botswana 8 0
Djibouti 1 unknown No UN

delegation
list found

Gabon 5 0
Gambia 0
Guinea-Bissau 0
Swaziland 0
Mauritius 7 0

Sources: WTO Directory (circa May 2005) and ‘‘Missions Permanentes auprès
des Nations Unies à Genève’’, No. 96, United Nations, Geneva, April 2005.
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as the Codex Alimentarius because they lack both the monetary and the
human resources to participate. So standards developed by a limited
number of countries can get the status of international standards.

The situation is likely to worsen as developed countries increase regu-
lation for high-valued-added products and as large multinational buyers
increasingly dominate the retail market. These large retailers will likely
determine standards and the small and medium enterprises in poor coun-
tries, lacking information about export markets, are unable to compete.
The gap between domestic and international regulation is widening. The
need to reform agriculture by moving up the value-added scale would
require major changes in institutional infrastructure. The cost would be
high and the poor countries do not have the resources. Similar problems
exist in the Technical Barriers to Trade Agreement (TBT) covering
trade in goods. Although both the TBT and the SPS were supposed to
provide technical assistance, this has been inadequate and, in any case,
significant infrastructure investment is required. Once again, however,
some case studies demonstrate that, where investment in technology and
institutional-building have been undertaken, successful export-driven
growth is feasible.10

These are but a few examples of how the complexity of the global
trading system requires more than ‘‘trade policy’’ to integrate the poor
countries. Although the Uruguay Round agreements included some rec-
ognition of the need for technical assistance and the Doha Agenda is lit-
tered with references to technical assistance and capacity-building, it has
been repeatedly emphasized that the true jewel in the crown was the cre-
ation of the WTO and the Dispute Settlement Understanding. For the
first time in international law a truly effective institutional constraint on
the powerful has been achieved. So is the increased legalization a wel-
come offset to asymmetry? Not exactly – as this brief review shows.

As Professor J. H. H. Weiler terms it, the WTO involves ‘‘the juridifi-
cation of the process, including not only the rule of law but the rule of
lawyers’’.11 And since it is said that, whereas the United States has only
4 per cent of the world’s population, it has 50 per cent of the world’s law-
yers, the legal culture of the WTO is, by and large, American. Be that as
it may, the main focus of concern in the context of asymmetry is whether
the paradigm shift of juridification benefits the poorest countries. Data
on the number of legal experts in LDCs’ Geneva missions or in their do-
mestic ministries are not available, but one can safely assume the num-
bers are very small or even non-existent. And, as may be seen from
Table 2.2, none of the poor African countries participates either as com-
plainant or as respondent in WTO dispute settlement cases. This is asym-
metry writ large. But further analysis as to the reasons for this opt-out is
worthy of a brief review.

THE WTO, GLOBAL GOVERNANCE AND POLICY OPTIONS 63



Table 2.2 Participation in WTO dispute settlement cases, 1995–2005

Complainant
No. of
appearances Respondent

No. of
appearances

United States 79 United States 89
EC 69 EC 55
Canada 26 Argentina 17
Brazil 21 India 17
India 16 Japan 14
Mexico 15 Korea 13
Korea 12 Canada 12
Thailand 11 Mexico 12
Japan 11 Brazil 12
Chile 10 Chile 10
Argentina 9 Australia 9
Australia 7 Turkey 7
Honduras 6 Egypt 4
New Zealand 6 Peru 4
Guatemala 5 Philippines 4
Hungary 5 Ecuador 3
Philippines 4 Belgium 3
Switzerland 4 Ireland 3
Colombia 4 Belgium 3
Poland 3 Venezuela 2
Indonesia 3 South Africa 2
Costa Rica 3 Romania 2
Pakistan 3 Pakistan 2
Turkey 2 Slovak Republic 2
Ecuador 2 Dominican Republic 2
Peru 2 France 2
Pakistan 2 Czech Republic 2
Norway 2 Trinidad and Tobago 2
China 1 Nicaragua 2
Chinese Taipei 2 Malaysia 1
Antigua and Barbuda 1 Croatia 1
Bangladesh 1 Slovakia 1
Nicaragua 1 Uruguay 1

Greece 1
Czech Republic 1 Netherlands 1
Sri Lanka 1 Panama 1
Hong Kong 1 Thailand 1
Uruguay 1 China 1
Venezuela 1 Sweden 1
Singapore 1 Denmark 1

UK 1
Portugal 1
Poland 1

Source: WTO Dispute Settlement, ‘‘Chronological List of Disputes Cases’’, May
2005; see hhttp://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htmi (ac-
cessed 24 January 2008).
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There have been a number of studies on dispute settlement and the
poorest countries in the WTO, many sponsored by the World Bank. Al-
though much more remains to be done, the research clearly documents
the absence of African countries in this essential ‘‘crown jewel’’ of the
trading system. What accounts for the mystery of the ‘‘missing cases’’?

One reason is clear and very simple – lack of money. The absence of
government legal services either at home or in Geneva would require
the hiring of private lawyers, which is far too expensive. A conservative
estimate of attorney fees in trade litigation runs from around US$90,000
to US$250,000, depending on the complexity of the case, plus another
US$100,000–200,000 for data collection, economic analysis, travel, ad-
ministrative assistance, and so on.12 An Advisory Centre on WTO Law
(ACWL) was established in December 1999 and entered into force in
July 2001 to provide some legal assistance for poor countries. It requires
a membership fee based on per capita income and share of world trade.
It is funded mainly by European governments plus Canada. The United
States refused to join or provide funding. Although the ACWL is cer-
tainly a welcome initiative, it will require further funding and coordina-
tion with both enterprises and governments in developing countries as
well as capabilities in economic research.13 The role of sophisticated
econometric research and economic evidence in WTO dispute settlement
is another example of the reinforcement of power by complexity in the
mechanism designed to constrain power. And it does not end there. For
example, a prominent Washington-based law firm states on its website
that its specialty involves advising ‘‘numerous governments and compa-
nies in over 175 WTO disputes on intellectual property, government
procurement, subsidy, trade, remedy, environment, taxation, telecommu-
nication, and investment matters’’. The WTO’s dispute settlement mech-
anism is thus great for business because it is the supreme court of
international tribunals.14

But the cost side of the cost/benefit model for dispute participation
often includes more than money or legal service subsidies. Political costs
– threats by richer countries to reduce development aid or to remove
trade preferences – may also be very powerful deterrents to initiating a
WTO dispute or rejecting a threat of retaliation. An example of political
deterrence is provided by a former US trade official, who argued in an
African capital that ‘‘the U.S. might withdraw food aid were the coun-
try’s Geneva representatives to press a WTO complaint’’.15

Finally, the concept of asymmetry is treated here in terms of the poor-
est countries, but, as noted earlier, it is also a facet of the new issues.
In the case of services, the emerging economies – especially India – are
moving ahead. But no liberalization under the General Agreement on
Trade in Services (GATS) has occurred since 1997. No reciprocity?
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How about technical training (as suggested by the secretary-general of
the WTO) to help correct some asymmetry in the WTO?
Even though these are just a few examples, the structure of the WTO

is inherently asymmetric. Nothing much changed after Uruguay. The
next step was Doha.

After Uruguay: Doha

After the Uruguay Round, there was a virtual consensus that there had
been serious imbalance in the outcome and this view was clearly seen in
Seattle. This was the first attempt to launch what some have called a
‘‘Millennium Round’’. It ended with a walkout by a coalition of virtually
all the developing countries from Latin America, Asia and Africa. There
were many reasons for this, not least the US President’s inclusion of la-
bour standards to be enforced by trade sanctions. Whatever the complex
developments in Seattle, with all the street theatre and the ‘‘teamster
turtles’’ and what many NGOs called ‘‘The Big Bang’’ of a new move-
ment, the North–South aspect cannot be ignored. The round was finally
launched in Doha, Qatar, in November 2001. It is more than symbolic
that the outcome of the Doha Ministerial was termed a ‘‘Development
Agenda’’.
Although it is true that the Doha Declaration was a masterpiece of cre-

ative ambiguity, the major objective of the meeting was to avoid a repeat
of the Seattle debacle. Thus the great success of Doha was that it did not
fail, and this involved convincing many developing countries, especially
the poorest in Africa, that trade was good for development. Delegations
from both the United States and the European Union visited Africa to
woo ministers, and the Declaration repeatedly referred to technical assis-
tance and capacity-building, now called (only half in jest) ‘‘the new con-
ditionality’’. Pushed by a successful NGO campaign on AIDS in Africa,
the Americans were sort of willing to antagonize ‘‘big Pharma’’. The
Europeans were most skilful in securing a waiver for their preferential
arrangement with the African, Caribbean and Pacific states by wily deal-
making with the Latin American banana exporters. So Doha was unique
in its focus on the South and on development.
Originally, the Round was planned to finish in January 2005 but it has

been moving in fits and starts – suspended, started, suspended again.
What is clear at this point is that the Doha Round’s outcome is very un-
certain, even if there is fast-track renewal in an election year. I will use
my favourite definition of Heisenberg, ‘‘We can know where we are but
not where we’re going, or we can know where we’re going but not where
we are’’. I think Doha is Heisenberg squared.
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It seems that the European Union was much more interested than the
United States in a Round. Possibly because of considerable domestic
problems in the expanded Union and the endless problems with agri-
culture, the Europeans would have liked to have added the so-called
Singapore Issues – investment, competition policy, transparency in gov-
ernment procurement and trade facilitation – to the Round. All except
facilitation were dropped at the mid-term Ministerial Meeting at Cancun,
Mexico, in 2003. The European Union also wanted to include trade and
the environment. These issues might have been able to detract from
some of the problems of agriculture. In fact, however, there was very lit-
tle interest from business, either in Europe or in the United States, in a
WTO Round.16

The Round was supposed to have been dealing with development is-
sues. In fact, what the Round came down to was a concern with agricul-
ture and with non-agricultural manufactured products. And there seems
to be very little cohesion or coherence on either of these issues. Both
the Americans and the Europeans are willing to undertake some reform
of their domestic subsidies and the Europeans are willing to do some-
thing on their export subsidies, but they do not seem to be able to reach
agreement with the developing countries. Moreover, there are quite sig-
nificant differences among the developing countries on agriculture. What
is even more interesting at this point is the lack of coherence concerning
non-agricultural products. The OECD countries have made quite sub-
stantial demands on the emerging market countries for market access.
One gets the impression that, in order to get any support for this Round
from the business community, there must be some market opening. The
emerging market countries seem unwilling to budge, which again seems
curious but one of the rumours going around is that they are very wor-
ried about opening their markets because of China; true or not, they
seem not to be willing to move on this very important issue. The lack of
interest by the business community is quite widespread, except in the
developing countries, where more business seems involved than in the
past. However, looking at the data on trade and investment, which have
been very good, one wonders whether business is saying, ‘‘Who needs the
WTO and who needs rounds? I mean, we can either engage in our own
arbitrage, or we have lots of bilaterals and regionals. Why would we have
to worry about something like a WTO round?’’ That, of course, raises the
question about the relevance of multilateralism in today’s world. Further-
more, one wonders why the complex modalities chosen for tariffs in the
Doha Round, which are almost incomprehensible except to the experts,
are part of the endless ongoing conversations. Surely, a much more
straightforward and simple approach would be slightly easier to deal
with.
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Be that as it may, I think the Doha Round, whatever happens, is un-
likely to be a success. It was supposed to deal with development and
it really does not. It does not confront the profound asymmetry in the
system. Although there is a North–South gap, there are enormous differ-
ences among the developing countries and there does not seem to be any
view of the purpose and future of the multilateral system.17

WTO: Whither or whether

Whither?

As has been noted, the Doha mid-term Ministerial Meeting was held at
Cancun in September 2003. It ended with an impasse among the devel-
oped and developing countries over agenda items. But there also ap-
peared to be an axial shift in the political economy of the policy game.
At Cancun a ‘‘new geography’’ became evident in coalitions of South-

ern countries. The G20 included Brazil, China and India, as well as a
number of other developing countries. Despite repeated efforts to elimi-
nate it, the G20 has persisted. The other coalition at Cancun – the G90 of
African and other poor countries – has also endured but its role in the
trade games is not clear, although the G20 and G90 were introduced as
the G110 in Hong Kong! There are also a large number of coalitions
(Gs) on different subjects. But the ‘‘new geography’’ and the rise of
China and India have generated no new or coherent strategy.
One real danger of the new geography is that it could transform trade

into a zero sum game. By blocking consensus, the G2 (the United States
and the European Union) and the G3 (China, India and Brazil) can both
exert power, but for what purpose? The G20 includes countries with con-
siderable soft infrastructure, and the proliferation of NGOs is able to
provide knowledge and policy analysis. One way of using the time avail-
able from the ‘‘pause’’ in the Doha Round would be to begin to confront
asymmetry.
One of the aims of the Uruguay Round was to improve cooperation

and coordination among the main international economic institutions.
Driven largely by the experience of the wide exchange misalignment of
the 1980s and its impact on trade, the euphemism ‘‘international coher-
ence’’ was devised. But little emerged from the objective apart from wor-
thy rhetoric and some subsequent agreements about who should attend
what meetings and when.18
In 1997, however, a specific project was launched to coordinate trade

and poverty reduction in the least developed countries. It was termed
the Integrated Framework for Trade-Related Technical Assistance (IF)
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and involved the WTO, the World Bank, the International Monetary
Fund (IMF), the United Nations Conference on Trade and Develop-
ment, the United Nations Development Programme and the Interna-
tional Trade Centre, as well as a number of bilateral donors. Although
there are still difficulties with the programme, this is one way to start.19
This is new territory and policy innovation involves learning by doing,
doing well and, often, doing not very well. Case studies are data and the
task of absorbing and contextualizing will not yield to a minimalist math-
ematical model.

The promotion of international coherence by a specific project for Af-
rica that involves the WTO, the World Bank and the New Partnership for
Africa’s Development (NEPAD) with the objective of integrating trade
and development fits well into a ‘‘redefined’’ concept of technical assis-
tance and capacity-building (especially since the precise meaning of both
or either is rather fuzzy and flexible). Country ‘‘ownership’’ would be
paramount. Such a project would require funding both for the WTO sec-
retariat and for the physical and intellectual infrastructure of the coun-
tries. And some of the problems – governance, for example – may prove
insurmountable. But, whatever the outcome of the Doha Agenda, it
would be feasible and desirable to launch a genuine (not rhetorical) proj-
ect to reduce poverty and stimulate development.

Indeed, in November 2007 the WTO hosted a Global Aid for Trade
(AfT) Review in Geneva, where Director-General Pascal Lamy stressed
that, at the Hong Kong Ministerial Conference in December 2005, the
WTO mandate was to include help to build trade capacity for developing
countries. The global review was more a reporting mechanism with no
specifics on mechanisms. So existing mechanisms such as the IF should
be used. And the concept of AfT in the WTO is highly significant.
Supply-side capacity and trade-related infrastructure could change mar-
ket access to market entry.20

Finally, there has been growing interest in the media on the issue of
the appalling state of many African countries. We should not rely too
much on celebrity diplomacy (in 1973 Robert McNamara, head of the
World Bank, vowed to eliminate poverty in the world by 2000), but it is
not to be ignored. A recent book, the Bottom Billion, by Paul Collier
(2007) has received a great deal of attention. It is especially useful in
exposing the formidable complexity of development in these countries.
So getting AfT in the WTO is one small step on a long road. And there
are other reform actions that should also be considered.21

Not to overuse the word, it is important to recognize that the con-
struct of the WTO is asymmetrical: it is juridified, but without real execu-
tive or legislative power, and it has a very small secretariat and a very
limited budget (one-third of that of a number of NGOs). These structural

THE WTO, GLOBAL GOVERNANCE AND POLICY OPTIONS 69



deficiencies greatly exacerbate the rich–poor asymmetries and knowl-
edge trap. Not only do the OECD countries have a wide array of re-
search resources, they also have their own well-endowed think-tank, the
OECD. The substantive scope of the OECD is very broad and its secre-
tariat is part of a government network with access to ‘‘soft’’ power – ‘‘the
power of information, socialization, persuasion and discussion’’.22 So the
OECD is very effective in securing adherence to rules, fostering changes
in rules and achieving agreement on policies.23
There is no policy forum in the WTO. There had been one – the Con-

sultative Group of 18 (CG18), established in 1975 as a recommendation
of the Committee of Twenty Finance Ministers after the breakdown of
the Bretton Woods system. The composition of the membership was
based on a combination of economic weight, regional representation and
regular rotation. The forum involved senior officials from capitals. The
CG18 was never officially terminated but meetings ceased at the end of
the 1980s.
Establishing a WTO policy forum would be a great step forward. But

it would be unlikely to function effectively without an increase in the
WTO’s research capability. Analytical papers on key issues are needed
to launch serious discussions in Geneva and to improve the diffusion of
knowledge in national capitals. The basic issues of trade and develop-
ment need country-specific case studies. There is no agreed model –
indeed there is growing dissent. A top priority for the forum should
be to undertake a thorough analysis of the unsolved issue of special and
differential treatment. Another priority is the environment. The WTO re-
search secretariat would form part of a research or knowledge network
linked to other institutions, including, of course, the World Bank as well
as academics, NGOs and business and labour organizations.
The Report by the WTO’s Consultative Board (2004) recommended

there be more political involvement of ministers and senior policy-
makers from capitals in WTO activities and put forward a number of
suggestions, among which is the establishment of a senior-level ‘‘consul-
tative body’’ – CG18 redux. Obviously there will be opposition from
some countries to these proposals. But the dissenters should be encour-
aged to consider the alternative – an ongoing erosion and decline of the
multilateral rules-based system.
Finally, the membership of the policy forum will be the most conten-

tious aspect of the proposal. This, of course, is the same issue as the con-
flict between ‘‘legitimacy’’ and ‘‘efficiency’’ in the negotiating modalities
– the ‘‘Green Room’’ syndrome. Although in theory the consensus prin-
ciple that governs the WTO should require that all 150 plus members
(soon to be up to 170) be present in every negotiating group, paralysis by
consensus is guaranteed. But the reality of the GATT/WTO decision-
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making rules has been aptly described as ‘‘organized hypocrisy in the
procedural context’’,24 with the Big Two – the United States and the
European Union – running the shop. Green Rooms are essential whether
‘‘informal’’ or ‘‘formal’’. The organized hypocrisy worked in the past be-
cause of the transatlantic alliances. But what happens with the ongoing
shift in the balance of power, the new geography? China’s concept of
organized hypocrisy and administrative process could be quite different!

There is one more reform that could enhance the legitimacy of the
WTO. It concerns the critique by the NGOs of the lack of transparency.
In WTO-ese, there are two kinds of transparency: internal and external.
On the internal front, the main and increasingly contentious issue in-
volves negotiating arrangements for Ministerial Meetings that involve
the exclusion of many member countries (the Green Room). However,
the NGOs have been most active with respect to external transparency,
having three main requests: more access to WTO documents; more par-
ticipation in WTO activities such as committee and ministerial meetings;
the right to observer status and to present amicus curiae briefs before dis-
pute panels and the Appellate Body.

The WTO has made considerable progress in providing information
speedily and effectively on its website and through informal briefings. It
has allowed NGO representatives to attend parts of Ministerial Meetings,
has sponsored public symposia on trade and environment issues and, in
the case of the Committee on Trade and Environment, has engaged civil
society in discussions. But all these incremental developments have been
opposed by many developing countries. The de-restriction of documents
took four years of gridlocked negotiations and the policy passed only
with continuing restrictions. Far more contentious has been the request
to open up dispute settlements to amicus briefs. However, a dispute
panel recently decided to allow closed-circuit television cameras into the
courtroom. This was agreed by the three parties – Europe, the United
States and Canada – as an experiment, perhaps in the hope of establish-
ing a precedent.

Although there have been a number of proposals for WTO reform
in the years since Seattle, the issue of transparency and participation
at the national level has been raised only by a coalition of NGOs
once, just before Doha, in October 2001. There was no response; a simi-
lar silence greeted a US proposal after Seattle. Yet a review of recent de-
velopments in other international institutions such as the OECD, the
World Bank and the United Nations Economic Commission for Europe
stressed the importance of engaging citizens in policy-making or what
is often termed encouraging ‘‘ownership’’ of policy.25 Further, a report
of the Panel of Eminent Persons on United Nations Civil Society Rela-
tions26 underlines the need to ‘‘emphasize and highlight the country
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level’’. Indeed, an entire school of international law based on ‘‘inter-
actional theory’’ points out that ‘‘law is persuasive when it is perceived
as legitimate by most actors and legitimacy rests on inclusive processes
[that] reinforce the commitments of participants in the system’’.27 In a
Report to the Trilateral Commission, The ‘‘Democracy Deficit’’ in the
Global Economy: Enhancing the Legitimacy and Accountability of Global
Institutions, one of the authors, Joseph Nye Jr, suggested it might be a
good idea to start at the national level.28 The interlinking of national
and global is an ongoing process and policy spillover is hardly surprising,
although it has not yet reached the WTO. So maybe a small push could
help. There is a mechanism in the WTO that lends itself to an avenue for
external transparency. This is the Trade Policy Review Mechanism
(TPRM).29
One of the original negotiating groups in the Uruguay Round was the

Functioning of the GATT System (FOGS). It was designed to enhance
the effectiveness of the domestic policy-making process through informed
public understanding, i.e. transparency.
The TPRM is voluntary and flexible in subject matter and clearly em-

braces the policy-making process; it thus seems the logical venue for
launching this project – on a voluntary basis and as a pilot to be assessed
after an agreed period. The WTO secretariat is already seriously overbur-
dened, so it might be necessary for the volunteers to put up some funding
in advance. But these costs should clearly come under the arrangements
agreed at Doha on capacity-building. Enhancing capacity to improve and
sustain a more transparent trade policy process sounds like a good invest-
ment. The TPRM Reports could be published and a feedback mechanism
would begin to operate. Transparency at the domestic level would create
pressure for more information from Geneva. And information about one
country could encourage stakeholders (especially NGOs) to pressure
their governments to participate.
Moreover, by sharing information on national processes, stakeholders

in many countries without adequate technical or financial resources –
such as small and medium enterprises – could gain useful information on
market opportunities. The policy process should be evolutionary, reflect-
ing systemic changes and changes in the policy environment. And, of
course, although benefits will accrue from a more participatory process
there are also costs. There are costs for governments in terms of time,
expertise and financial resources and there are significant differences in
resources among stakeholders. This is another facet of asymmetry that is
ignored and aid might be required.
A number of other ideas are being explored – parliaments, human

rights, WTO ‘‘democracy’’, and so on. But it is time to reach a conclusion
with just one more suggestion.
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Whether

The suggestions for reforms during the ‘‘pause’’ are based on the as-
sumption that negotiations will be relaunched when the new administra-
tion takes charge in the United States at the end of 2008 or start of 2009.
But some countries or global elites (business, NGOs and others) are
either indifferent or hostile to the WTO – or even to the multilateral
rules-based system. The demonstrations at meetings still go on (but
more anti-war than anti-WTO or anti-IMF), but no clear substantive
message has emerged.

Who would lead a new multilateral negotiation? The new US govern-
ment? The European Union? The new Gs? The business lobby? The
NGOs? Where could we find the ideas for a new global system? Em-
bedded liberalism is dead. The Washington consensus is dead. Shock
therapy is dying. Utopianism is alive and well – but not much good for
worn-out multilateralism. Global civil society has been called acephalous,
i.e. headless. This sounds appropriate for more than civil society.

What is missing is leadership. The Italian philosopher Gramsci defined
leadership as pessimism of the intellect and optimism of the will. So how
about one more proposal – courtesy of Gramsci.

The power of middle powers

When the Bretton Woods system broke down in the 1970s, the response
came from two middle powers, France and Germany. President Valéry
Giscard d’Estaing and Chancellor Helmut Schmidt established the
economic summit, the first important post-war institution since Bretton
Woods.

The effort to launch the Uruguay Round proved very difficult because
of opposition from the European Community over agriculture and from a
group of developing countries over the ‘‘new issues’’. Once again, the
middle powers came to the rescue. This story is worth telling here.

Despite endless infighting, a date was finally set for a Ministerial Meet-
ing in Punta del Este, Uruguay, for September 1986. It was intended to
launch a new Round – or so at least some hoped. During the summer
several groups were formed to plan for Punta. The largest comprised
the United States, the European Community and Japan (called the
‘‘Big Three’’), most industrial countries and a number of moderate devel-
oping countries. They worked to prepare the Ministerial Declaration.
This provoked the group of developing countries called the ‘‘G10 hard-
liners’’, led by Brazil and India, to prepare their own ministerial draft
declaration. It looked like a rehearsal for a showdown. But the coalition
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of industrialized and developing countries – without the Big Three – won
the contest for Punta. The Ministerial Declaration was prepared by the
de la Paix group, named after the hotel where it met in Geneva.30
It is very important to understand that the de la Paix group had only

one objective – to launch a multilateral round of negotiations. Unlike
other coalitions – then and now – it was not activist on substantial issues.
Many in the group understood that in the 1980s multilateralism was at
stake and they rose to meet the challenge. It was the middle powers that
prevented a terrible failure at Punta. Can there be a replay? Not without
some change.
One big difference between the 1980s and today, of course, is the

North–South divide. The role of Brazil and India was very important at
Punta (and had a significant effect on the content and process of the
Round) but there was no G110 (just the G10!). However, many members
of the WTO recognize that multilateralism is at stake. And we are facing
a world of unprecedented threats and challenges; for all our intellect,
there is a lot of pessimism. Let us mobilize the optimism of our will.
What about putting together a coalition of middle powers to launch an

analysis and discussion of trade and development without delay? It could
(one hopes) meet at the WTO. The coalition could be serviced by the
WTO secretariat. Funding could (one hopes) be secured from founda-
tions or philanthropic individuals. The research and discussion should all
be available on the Internet and briefings for the ‘‘Great Powers’’ should
be arranged. Business groups, farm federations, NGOs and academics
should be invited so that a knowledge network can be established. A rep-
resentative from the coalition of least developed countries should receive
financing to attend.
A very difficult problem is how to form the coalition. It should be vol-

untary so that there is no linkage with WTO rules or negotiations. And
countries should be free to drop out and suggest a replacement. Indeed,
since the coalition must be a reasonable size (not more than 30), a rota-
tion might be a good idea. The simplest way to handle this would be for
the Director-General to convene a meeting of the General Council and
appoint an ambassador for multilateralism to head the procedure for se-
lection. Geography is crucial, of course, but the issue of how to deal with
the big, emerging markets (who is a middle power today?) will not be
easy. Nonetheless, when there is a political will there is a policy way.

The really big change?

The key agenda item for these discussions should be trade and develop-
ment. Whatever the argument that the WTO is ‘‘not a development
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agency’’, the cat is out of the bag and cannot be put back. This will be
complex and contentious and it is very broad and far-ranging, including
agriculture as central to many countries.

The agenda list could go on and on. But that would not be very helpful
because the objective of this policy discussion would be to consider how
to launch negotiations to create a more balanced WTO, involving devel-
opment, in a changing global society. It is not utopian – just optimistic.
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3

Enhancing the role of the WTO in
global governance

Bert Koenders

Introduction: Setting the scene

At the start of 2008 it is still unclear whether the Doha Round in the
World Trade Organization (WTO) can be concluded successfully by the
end of the year or whether it will wither away owing to a lack of political
courage to bridge relatively small differences on reciprocal market open-
ings and the reduction of trade-distorting subsidies and to face down spe-
cial interests. Yet it is easy to share Martin Wolf’s observation that the
‘‘multilateral trading system at the beginning of the twenty-first century
is the most remarkable achievement in institutionalized global economic
cooperation that there has ever been’’.1 As the multilateral trading sys-
tem celebrates its sixtieth birthday in 2008, the contribution of the WTO
to an emerging global governance system cannot be underestimated.
So there is something important at stake in the Doha Round. Looking

at governance issues allows me to take some distance from the immediate
Doha Round travails, though they are never very far away. The most rel-
evant policy questions from a global governance perspective that I will
address are:
� How to preserve the strengths of the multilateral rules-based trading
system in global governance?

� How to allow the multilateral trading system to respond better to the
new challenges and pressures being put?

In answering these questions I focus on two important challenges for the
WTO:
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� How to better integrate developing countries and development into the
multilateral trading system in a manner that is both effective and fair?
Developing countries have legitimate expectations that the WTO
should take their concerns into account and strike a balance between
rights and obligations that ensures that trade contributes to their
growth and development.

� How to improve the responsiveness of the WTO to new challenges, in
particular sustainable development concerns? What should or could be
the role and limitations of trade and for the WTO when governments
pursue other legitimate policy objectives through internal measures
that are intimately related to ‘‘behind-the-border’’ issues.

Functions of the WTO

The WTO is the embodiment of the multilateral trading system. It per-
forms various functions that range from negotiation, monitoring, dispute
settlement to cooperation with other (international) players.2 Like all
international organizations, its (historical) record is not perfect and de-
serves some justified criticism. The WTO is sometimes criticized for be-
ing undemocratic, non-accountable, non-transparent and overreaching
its mandate.

Looking at the governance aspects of legitimacy and accountability of
the WTO and how it builds consensus, important challenges remain to
making global trade work optimally for development and poverty reduc-
tion. In the past, the right balance has not been always struck in indi-
vidual trade agreements, mostly because of the dominance of developed
countries in the rule-making process and sometimes because of the reti-
cence of developing countries to engage fully in the negotiations. Devel-
oping countries feel that some substantive WTO rules have perpetuated
the bias against their interests, such as in the rules for agricultural subsi-
dies and the 10-year phase-out of quantitative restrictions for textiles and
clothing (a forced 40-year derogation from the general prohibition of
quantitative restrictions). Some commentators perceive the overall out-
come of the Uruguay Round as unbalanced.3

But times are changing, albeit slowly and not without a fight. Pascal
Lamy mentions in his foreword to the World Trade Report 2007: ‘‘much
can be improved and much remains to be done’’.4 I agree wholeheartedly
with that statement. It is not guaranteed that the Doha Development
Round will satisfactorily implement its promised development di-
mension. Yet governments of both small and large countries continue to
support the WTO and its effective binding dispute settlement system.
The principal reason is that they perceive adhering to multilateral rules
and multilateral negotiations to be in their national interest rather than
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relying on the exercise of political or economic power or being the object
of it.

Dealing with heterogeneity of interests and complexity
in negotiations

In an uncertain and changing world, multilateral rules and a viable and
credible international institution bring much-needed stability and pre-
dictability to world trade, globalization and the economic policies based
thereon. After 60 years of negotiating reciprocal market opening and
crafting trade rules, trade agreements are still incomplete contracts.
They remain work in progress, as is worldwide trade liberalization for
that matter. The heterogeneity of the interests at stake in the WTO,
with a diverse membership of more than 150, is huge. The complexity of
WTO negotiations is increasing ever more, even if certain hard-core
issues such as market access, agriculture, regionalism and development
reoccur regularly on the agenda. Some of them seem to form familiar
obstacles to concluding the round, yet again. Neither heterogeneity nor
complexity is insurmountable and both can be overcome if the right po-
litical will and flexibility are mobilized and a common vision developed.
I do not see bilateral and regional negotiations, though proliferating,

offering a real alternative for effective multilateral trade cooperation.
The poorer countries, which are likely to be excluded from such prefer-
ential trading arrangements, are exactly those that need the support of a
robust multilateral trading system to help them integrate into the global
economy. Development-friendly Economic Partnership Agreements
(EPAs) between the European Union and the African, Caribbean and
Pacific (ACP) countries, for example, could be supportive in this regard
if they strengthen regional integration between developing countries,
which is yet to be achieved. Moreover, most of the benefits of regulatory
cooperation and the dismantling of the toughest distortions can be real-
ized only in a WTO that offers developing countries a better arena for
negotiations anyway. It is likely that most bilateral/regional negotiations
will founder or leave untouched the same big controversies (e.g. agricul-
ture, trade contingency rules and subsidies) that have caused the current
impasse in the Doha Round.
Negotiating trade rules is rightly regarded as the most important func-

tion of the WTO. The World Trade Report 2007 makes four key points
about multilateral trade negotiations.5 First, it may be difficult to strike a
balance that offers something of equal worth to all parties, at least ini-
tially. Secondly, after the deal has been struck, parties have to deal with
uncertainty arising from unforeseen circumstances, new complexity or
unwillingness to stick with the original contract. Underlying national
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interests may also change over time. Thirdly, successful cooperation re-
quires broad negotiating agendas that reflect the heterogeneity of inter-
ests and the different priorities of parties. So there has to be something
of interest to everybody for negotiations and rounds to be worthwhile
and to work. Fourthly and above all, successful international cooperation
is an iterative process. Reaching a satisfactory compromise with more
than 150 parties takes time and effort, especially when the decision-
making is based on consensus, for which I see no real alternative in the
WTO. If the process does not fully include all parties in a transparent
manner and if the rules do not show sufficient flexibility to take account
of different capacities to adjust, negotiations are bound to fail. This may
ultimately jeopardize the correct implementation of the current contract
and undermine the institution.

Governance of the WTO

In the WTO, process and decision-making procedures have always been
important elements of governance and often difficult to separate from the
substance of the negotiations. The institutional design of the organization
and the modalities of the negotiations have played a significant role in
determining the outcomes. The legitimacy of the multilateral trading sys-
tem depends both on internal legitimacy (full participation of all mem-
bers) and on external transparency (engagement of civil society in the
member states). Indeed, if the rules are to legally bind all parties in a sin-
gle undertaking, without the possibility of opting out of individual agree-
ments, full participation and transparency become essential to enhance
the sense of ownership of the substantive outcomes.

Relevant institutional questions in this regard are: Who defines the
agenda? Who sets the priorities? Who participates in the negotiations?
How transparent and inclusive are the negotiations? What is the proper
trade-off between efficiency and inclusiveness (the presence of repre-
sentatives of all members and interests) in the different phases of the
negotiating process? How can mutual trust be enhanced through better
procedures and working methods? Who monitors and evaluates the deci-
sions and outcomes? How can the possibilities of democratic accountabil-
ity in the WTO be expanded?6

An effective voice for developing countries in the WTO

Not all problems related to inclusiveness and internal transparency have
yet been solved by the WTO. In negotiations among more than 150 par-
ties it is of course inevitable that a balance must be struck between inclu-
siveness and efficiency if there are to be text-based results at the end of
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the day. In practice, the WTO has adopted new working modalities since
the Seattle debacle that increasingly succeed in doing a better job on
these scores. Even so, many developing countries still have only limited
technical and human resources to participate meaningfully in the many
and often parallel negotiating circuits. Empowering these countries to
have an effective voice in the work of the organization remains part and
parcel of governance. Increasingly, coalitions and intermediary support
organizations are being used as methods to manage the complexity of
the negotiations and to aggregate interests. Developing countries are suc-
cessfully forming issue-based platforms as a form of joint representation
to enhance their negotiating capacity.7 Improving the negotiating and
lobby capacity of such coalitions is a priority. Given the time and effort
that is required to develop and coordinate well-defined positions, nego-
tiations procedures in the WTO should accommodate the handicaps of
such groups. Not everyone is blessed with the sophisticated coordination
machinery of the European Union. An attempt to introduce formal coun-
try groupings, like the constituency structure of the Bretton Woods insti-
tutions, however, seems not to be the right answer in the WTO. It could
easily reduce the flexibility and responsiveness to changing interests and
circumstances that variable coalitions currently provide.

Learning, deliberation and surveillance

Adequate trade capacity to maximize the potential from WTO member-
ship is needed not only in negotiations but also in the phase of implemen-
tation and monitoring of agreements, the enforcement of rights through
dispute settlement and the exploration of new issues. As Robert Wolfe
notes,8 negotiating is first a process of learning about an issue and this
requires participation. Learning to understand new issues properly – as,
for example, in the case of trade-related intellectual property rights or
investment – takes time and capacity. This is irrespective of the political
desirability (or otherwise) of negotiating an issue. Allowing adequate
time for learning is therefore an essential part of an effective governance
process, like transparency and public deliberation. Deliberation in turn
helps in learning and understanding the interests that affect the outcome
of subsequent negotiations.
Effective global (trade) governance must facilitate not only bargaining

over known interests but also learning about new issues and interests
through arguing and deliberation before negotiations commence. Clearly
this implies more than having a few informed delegates in Geneva and
officials in capital. In order to enhance the legitimacy of the multilateral
trading system, public deliberation will also require much stronger en-
gagement with civil society and parliamentarians, in Geneva but primar-
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ily at home in the WTO member countries. This will contribute to more
effective national trade policy processes that go beyond the trade minis-
try.9 Some observers are concerned that asymmetries in access to infor-
mation, research and analysis might actually be widening, not only
between developed and developing countries but also between small
and large delegations.10 This gap could further marginalize smaller de-
veloping countries in the process of multilateral rule-making if not dealt
with properly (see also the section on trade-related technical assistance
and capacity-building commencing on page 96).

Constructive engagement of other policy communities

In view of growing apprehensions about the impacts of globalization, de-
liberation has to go beyond trade policy as purely an economic policy.
This does not necessarily always need to be dealt with by (instant) rule
change. Pascal Lamy rightly suggests that more thought should be given
to enhancing the monitoring and surveillance functions of the WTO,
without WTO members being engaged in negotiations or dispute settle-
ment.11 A larger part of those functions could be devoted to encouraging
constructive discussion of and engagement in common interests and ex-
ploring the mutual supportiveness of various governmental policies. Be-
tween negotiations and dispute settlement he rightly sees a ‘‘missing
middle’’ where governments should be fostering dialogue between var-
ious policy communities at home and internationally. This is partly
related to the discussion about deepening and broadening the future
agenda of the WTO, which should not be solely about negotiating new
rules. New challenges related to other legitimate policy objectives such
as health, environment and climate change are thrown up and require
the constructive engagement of trade policy-makers and the WTO.

The role and profile of WTO have become more important than those
of the General Agreement on Tariffs and Trade (GATT) because of the
greater weight of trade rules in national policies and global governance.
Primary reasons are the broader coverage of the WTO’s rules and their
extension to behind-the-border issues and measures, as in the case of
agriculture, services and intellectual property, and their coerciveness
because of the effective dispute settlement system of the WTO. Some
worry that the WTO has extended its reach too far and that its grip has
become too deep. In their view, the WTO has become too intrusive and
has (had) a chilling effect on the development of national policies and
international regimes in other areas. At the same time, trade rules do
not formally take precedence over other bodies of international law,
such as international law on health, the environment and human rights.
WTO agreements do take account of other legitimate policy objectives
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of governments, though the degree may be a matter for genuine debate.
WTO litigation has also demonstrated the ability and sensitivity in main-
taining a careful balance between trade and non-trade concerns (NTCs).
Where the balance lies is probably in the eye of the beholder. According
to some major developing countries, the Appellate Body has shown itself
an activist judge by creating rather than interpreting WTO law in some
rulings.12
The discussion about the relation between trade and NTCs, however,

does not end there. Some major policy divergences on issues such as pre-
caution, the environment, biodiversity, labour standards and climate
change could drift towards the WTO, not by design but by default. The
WTO and its dispute settlement system are not necessarily the most
properly equipped to deal with the emerging controversies and trade ten-
sions that they may generate. The relative weakness of other multilateral
institutions in enforcing their rules has unfortunately increased the de-
mands on the WTO to deal with issues that were not heretofore within
its mandate, according to Peter Sutherland.13 Seen from a perspective of
global governance, this cannot be the correct response in dealing with
these legitimate policy concerns. All policy communities within nation-
states share a mutuality of interests, i.e. prospering, stable and rule-based
societies. These policy-makers and regulators also form part of the same
governments of sovereign nation-states. Even so, the WTO and its mem-
bers may need to become more engaged and accommodating towards
NTCs, though this does not necessarily have to lead (directly) to rule
changes (see also below).

The WTO’s place within global governance: The coherence mandate

The WTO is a part of a broader system of evolving global governance
that is still far from complete or perfect. Policies in the (ever-broadening)
arena of trade increasingly affect or intersect with other areas of policy-
making. This can be in areas such as international finance, debt, ex-
change rates, security, human rights, environment or labour rights. The
early recognition of substantive linkages between policies at the interna-
tional level and of the need for their mutual supportiveness raised the
desire to create cooperative arrangements between international institu-
tions. The Punta del Este Declaration that launched the Uruguay Round
in 1986 already called for action, at both international and national
level.14 Developing countries, however, feared a form of ‘‘ganging-up’’
by cross-conditionality of policy requirements of various international or-
ganizations or having their market access to developed countries depen-
dent on meeting what they regard as extraneous conditions to trade. At
the time, these countries insisted on better policy coordination at na-
tional level being a precondition for effective international coordination.
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In the area of global economic policy-making, the linkages between
trade, investment, finance, debt and exchange rates are quite obvious to
most people. Here countries are also bound by a wider set of interna-
tional obligations and rights. Flowing from its founding Agreement and
the coherence mandate of the Uruguay Round,15 the WTO has negoti-
ated formal cooperation agreements with the Bretton Woods institutions
– the International Monetary Fund (IMF) and the World Bank. The
WTO, however, differs considerably from these institutions when it
comes to internal governance issues, such as accountability to its mem-
bers and the setting of priorities, mandate and objectives. Whereas the
centrepiece of the IMF and the World Bank are the Secretariats, in the
member-driven WTO it is the legal agreements that bind the members.
The WTO Secretariat services the negotiations but proposals come from
members only. I share Pascal Lamy’s assessment that the WTO seems to
have managed to adjust better to geopolitical changes in terms of enhanc-
ing accountability and the voice of developing countries in its decision-
making procedures than the IMF and the World Bank have done so
far.16 Having consensus as the method for decision-making and accepting
negotiating proposals from developing country coalitions such as the
G-20 as the backbone of the new agriculture agreement in the making
are clear illustrations of this. Inter-agency cooperation can improve the
coordination of trade, debt and financial policies only at international
level so far. It cannot correct policy incoherencies at country level.

The cooperation between the WTO and the IMF/World Bank is only
one aspect of the wider network of improving international cooperation
aimed at enhanced global welfare. This also incorporates humanitarian,
environmental, labour and, increasingly, security issues. In this regard,
the WTO maintains extensive relations with several other international
organizations, such as the United Nations, the United Nations Confer-
ence on Trade and Development (UNCTAD), the United Nations Envi-
ronment Programme (UNEP), the Food and Agriculture Organization
(FAO), the International Labour Organization (ILO) and other interna-
tional standard-setting organizations. This wider network can assist in
achieving the Millennium Development Goals and encourage sustainable
development and global governance when the work of these organiza-
tions is linked to trade and trade-related policies. Here we enter some
uncharted waters as cooperation is still primarily between secretariats.
Specialized international agencies derive their (limited) mandates from
nation-states and their instructions from the competent departments in
capitals. How can these international organizations be expected to show
perfect cooperation at policy level if this does not happen in capitals be-
tween the relevant departments and policy communities? Hence coher-
ence should indeed start at home in the nation-states through better
coordination and preferably a ‘‘whole-of-government’’ approach to
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global governance. Most countries still grapple with this challenge of act-
ing coherently, but progress on this front is the only way forward to get
better global governance. WTO members will also have to consider seri-
ously how to give coherence a better institutional place within the WTO
system and, it is to be hoped, abstain from the usual defensive reflexes.
Currently, the coherence mandate is the topic of the occasional debate
in the General Council only when reports about cooperation between
the secretariats of international organizations are being discussed.17

Integrating developing countries in world trade
and the WTO

In my view the greatest challenge from a global governance perspective
is how to ensure a better and more equitable integration of developing
countries in global trade and the WTO. This should be done in a manner
that contributes to their growth, sustainable development and poverty re-
duction. Developing countries now make up more than two-thirds of the
WTO membership and they come in many sorts, with very different inter-
ests and capacities. As we know from experience, trade and trade open-
ness can play a positive role in economic development. They allow
countries and people to exploit their productive potential, promote eco-
nomic growth, curtail arbitrary policy interventions and protect against
economic shocks.
But trade liberalization does not automatically lead to poverty reduc-

tion or to a more equitable income distribution. Globalization and most
trade reforms create winners and losers and may even exacerbate pov-
erty in the short run. Trade reforms cannot work as isolated measures.
The appropriate policy responses are to design tailored special and differ-
ential treatment, phase and sequence liberalization properly, put institu-
tional domestic institutions in place in parallel, employ newly gained
resources to alleviate hardships and (re)activate the losers in society. In
short, the response should be to facilitate adjustment rather than aban-
don the reform process altogether.18 As Minister for Development Co-
operation of The Netherlands, I am particularly interested in how to
deal with the impact of trade liberalization on development and poverty
reduction and the potential role of multilateral rules to strengthen good
(economic) governance and lock in positive domestic reform. I am also
interested in exploring what we actually mean when we say that we
want to strengthen the development dimensions in the Doha Develop-
ment Round and rebalance the rules in favour of developing countries
or enhance their policy space.
In responding to these questions, we should first take a look at the pol-

icy prescriptions and experience of dealing with the trade interests and
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concerns of developing countries over the past 60 years. Have they re-
sulted in a better integration of developing countries in the multilateral
trading system? Where do we stand now in pursuing the goal of more fa-
vourable treatment for developing countries? What is the appropriate
way forward in the design of the trade rules and the building of trade ca-
pacity by developing countries themselves, international organizations
and donors? Gary Sampson adds some fundamental questions:19 What
are appropriate development strategies for developing countries and
what role should trade and trade openness play in them? And, subse-
quently, what are the right legal flexibilities and constraints and the kind
of support that the WTO system should deliver to them?

Treatment of developing countries in the GATT

Most trade and development provisions foreseen in 1947 in the stillborn
International Trade Organization (ITO) – when only a few developing
countries were present at the table – did not become part of the GATT
that emerged from the ratification failure of the ITO charter. The GATT
started out with a vision of one global system of trade rules for everyone,
with the developing countries present as full players. This vision changed
dramatically during the decolonization era as a growing number of devel-
oping countries became independent and GATT-contracting parties in
their own right. Most of them were reliant on the export of primary com-
modities that faced continuously deteriorating terms of trade. This trend
and the creation of UNCTAD in 1963 strengthened the calls for industri-
alization policies based on import substitution and a focus on domestic
and regional markets among developing countries. In the GATT, devel-
oping countries limited themselves largely to obtaining exceptions from
the general rules to accommodate their special circumstances and eco-
nomic policies and extracting non-reciprocal and preferential market ac-
cess concessions from developed countries.

Legal flexibility in the GATT was created through an approach that
became known as special and differential treatment (SDT) since equal
treatment of unequals was regarded as unfair. Rules changes were se-
cured for developing countries in the form of legal provisions for various
purposes: infant industry protection, flexible use of trade measures for
balance of payments reasons, non-reciprocity of tariff concessions by de-
veloping countries (through inclusion in the GATT of part IV on trade
and development) and preferential market access arrangements, such as
the Generalized System of Preferences (GSP) deviating from most-
favoured nation (MFN) status in tariff reductions (codified in the En-
abling Clause).20

For developing countries there was of course a flipside to being
scarcely bound by the GATT rules in practice and their disengagement
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from MFN-based tariff negotiations. The consequence was that the nego-
tiating agendas and the reciprocal exchange of tariff concessions in
GATT rounds were set and dominated by developed countries and their
mutual trade interests. The effect of that unevenness in obligations, irre-
spective of its laudable objective, was considerably less progress in reduc-
ing tariffs on labour-intensive manufactures and agricultural products in
which developing countries have a comparative advantage and major ex-
port interests. Even now, after eight negotiating rounds, there is still
significant unfinished business in dismantling tariff protection in the
countries of the Organisation for Economic Co-operation and Develop-
ment (OECD). This has serious repercussions for poorer developing
countries’ efforts to achieve export-led growth.21 Products such as tex-
tiles and clothing, leather and leather products, fish and fish products
and (processed) food still face huge and peak tariffs higher than for any
other product category. Treatment is often also characterized by tariff es-
calation (the more processed, the higher the tariff) in developed coun-
tries, making it more difficult for developing countries to add value
locally to commodities. This picture is also true – though to a lesser
degree – for the major developing countries, notably China, India, Brazil
and South Africa. These countries have become important export outlets
for other developing countries.
Another proof of the thesis that there are no free lunches was that de-

veloped countries forced protectionist exceptions to the GATT rules for
themselves. Most notable were the quantitative restrictions and the right
to provide export subsidies for agricultural products and the managed
trade in textiles and clothing in the form of the Multi fibre Agreements.
As for using economic development or the (political) sensitivity of cer-
tain industries as a reason for trade-distorting policies, developing coun-
tries were simply following in the footsteps of their colonial masters,
according to Robert Hudec.22 This phenomenon of having a flipside to
less engagement in trade negotiations still continues in a sense, as least
developed countries (LDCs) and agricultural negotiators of the G-20 ex-
perience on a daily basis in the Doha Round.

Developing countries before and during the Uruguay Round

The 1980s showed a clear break with the treatment and the disengage-
ment of developing countries in multilateral trade negotiations. In the
first half of the 1990s, negotiations in the GATT Uruguay Round culmi-
nated in a significant widening of their trade obligations. The single un-
dertaking required all WTO members to accept all agreements ensuing
from this round. This included disciplines in the trade rules area evolving
from earlier Tokyo Round codes on subsidies, anti-dumping and tech-
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nical regulations whose membership was previously limited to developed
countries, significant tariff commitments and new obligations in the (until
then) uncovered areas of services and the protection of intellectual prop-
erty rights.

In order to enhance developing countries’ participation in trade and
ease the adjustment process and the implementation of new obligations,
the following special and differential treatment (SDT) means were avail-
able: (i) exhortatory provisions aimed at increasing the trade opportuni-
ties of developing countries; (ii) best endeavour provisions under which
WTO members should safeguard the interests of developing countries,
for example by taking their special circumstances into account when de-
signing and implementing technical regulations; (iii) legal flexibility in
commitments, action and use of certain policy instruments, for example
more lenient requirements to invoke certain rights in the area of export
subsidies and contingency measures; (iv) transitional periods, for exam-
ple to implement resource-intensive obligations as in the Agreements on
Subsidies, Customs Valuation, Trade-Related Investment Measures and
Trade-Related Aspects of Intellectual Property Rights (TRIPS), and
extra time to phase in non-reciprocal tariff reductions; (v) best endeavour
provisions and promises by developed countries to provide technical as-
sistance; (vi) provisions related to preferential treatment of LDCs.23

The World Trade Report 2007 mentions several factors to explain the
change in attitude of major developing countries towards increased par-
ticipation in trade negotiations since the 1980s and their willingness to
adopt more obligations in the Uruguay Round.24 The report also as-
sesses the track record of the most prominent SDT rights in the areas of
infant industry protection, export promotion, preferential market access
and (temporary) exemptions from the rules to take account of adjust-
ment difficulties or special circumstances. The two areas of infant in-
dustry protection and preferential market access and non-reciprocity
continue to form the core of SDT demands by most developing countries.
The thinking about the third area – how to take account of adjustment
difficulties and special circumstances – has evolved over time, as has de-
velopment policy in general.

Import substitution and export promotion

First, there was the recognition in the 1980s of both the failure of most
import substitution policies and the spectacular export successes of East
Asian countries in international markets. In many developing countries
pursuing import substitution and infant industry protection policies,
substantial distortions had been introduced in their economy. These dis-
tortions penalized the agriculture sector where the majority of the
poor still reside and discouraged exports, and were often exacerbated by
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overvalued currencies. Widespread rent-seeking by special interest
groups, corruption and long-term inefficiencies were often by-products
of selective government intervention at the level of individual industries.
Unbound tariffs or high tariff ceilings already provided considerable legal
room for manoeuvre to increase applied tariffs in practice. Where further
legal flexibility was needed, it was found by resorting to the easy-to-use
balance of payments exemptions rather than the more cumbersome and
costly route of infant industry protection of GATT Article XVIII.
On export promotion policies, the evidence of selective government

intervention is less clear-cut according to the WTO Secretariat. Some de-
veloping countries such as Korea, countries of the Association of South-
east Asian Nations (ASEAN) and Mauritius were very successful in their
export strategies. Encouraged by this success, other developing countries
requested special rights to subsidize exports and the export promotion of
manufactures to cover their trade policies in export-processing zones.
However, many countries – in Latin America and Africa – failed in diver-
sifying from traditional commodity exports, and often at huge cost.
Sound macroeconomic policies and huge investments in education to cre-
ate skilled labour forces were major explanatory factors for success in
East Asia, in addition to market protection in the early phases. Notwith-
standing certain sector-specific interventions, export-orientation policies
in successful newly industrialized countries (NICs) such as Korea were
generally characterized by the offer of uniform export incentives, which
were enhanced by relatively stable exchange rates. The success of these
export policies was also crucially dependent on access to developed coun-
tries’ markets, at first through the preferential access of GSP programmes.
The international policy debate seems to have been almost resolved

now. On the one hand, the simplistic ‘‘Washington Consensus’’ recom-
mendation of pursuing outward-oriented development through trade lib-
eralization with minimal government intervention has been shown not to
work. On the other hand, the limited success in practice of active indus-
trial policies owing to constraints on the budget, information, administra-
tive capacity and political economy has been acknowledged, as well as
the importance of functioning markets and institutions.25 As for the legal
treatment, Sampson notes that GATT failed to design the legal flexibility
needed to accommodate the right economic policies for developing coun-
tries.26 He concludes that the legal flexibility offered was counterproduc-
tive and legitimized the wrong policies.

Preferential market access

From the 1960s, preferential market access arrangements were boosted
as a tool to improve exports from developing countries and the industrial
development based thereon. In the 1980s, however, developed countries
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began to make the eligibility conditions of their GSP schemes stricter and
to remove more advanced countries from preferential treatment. The
contribution of preferences to export growth and the diversification of
the exports of beneficiaries also show a mixed picture. Relatively small
preferential margins, the exclusion of ‘‘sensitive’’ products and restrictive
eligibility conditions – notably in the preferential rules of origin – limited
utilization in practice and reduced the development impact. By introduc-
ing long-term inefficiencies in the allocation of productive resources,
these preferences have also affected the way in which beneficiaries
needed to restructure their economies in accordance with their compara-
tive advantage. Overall, these schemes seem to have generated economic
rents for special interest groups rather than fostered broad-based indus-
trial and agriculture development.27

Several successful exporters realized that they could be better off by
pursuing their offensive interests in multilateral negotiations. Partly be-
cause of the threat of unilateral (contingency) measures against their ex-
ports by major developed countries, they became demandeurs of stricter
multilateral trade rules and further MFN-based trade liberalization. This
concerned especially the heavily distorted markets for agriculture and
textiles. Many developing countries were undertaking ‘‘autonomous’’
trade liberalization efforts, often in the context of structural adjustment
programmes of the IMF and World Bank.

In parallel, the benign neglect of developing countries in GATT –
whereby developing countries were accorded more lenient treatment in
the rules and free-riding in market access negotiations was accepted –
changed. In 1979, the Enabling Clause had already implicitly introduced
the notion of the phasing-out of legal flexibility as the level of develop-
ment of developing countries increased. Whereas this phasing-out
initially implied less favourable tariff treatment in the markets of devel-
oped countries as developing countries develop, the phrase ‘‘increasing
participation in world trade’’ acquired a new political meaning. It also
started to mean a phasing-in of more obligations on more advanced de-
veloping countries and compliance with the general rules of the game in
a multilateral trading system based on a balance of rights and obligations.

In the GATT Uruguay Round, developing countries increasingly faced
difficulties in defining unified negotiating positions because of diversified
economic interests across products, markets and trade disciplines. The
Uruguay Round became a turning point in the traditional developing
country solidarity in GATT. Nor did greater use of trade-defensive mea-
sures in South–South trade help to maintain their mutual solidarity. This
trend for developing countries to pursue their individual trade interests is
expected to continue in the future as many issue- and interest-based co-
alitions have now emerged. It may be seen as a healthy development.
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The limited value of preferences will of course further erode as MFN
liberalization of tariffs leaves less room to offer preferences. In the
current Doha Round, the beneficiaries of these preferences are pitted
against excluded developing countries that seek MFN liberalization in
developed country markets. Unfortunately, this offers some political
cover to developed countries to question the need for ambitious tariff re-
ductions, particularly in agriculture. Except for ensuring duty-free quotas
for the LDCs as part of the ‘‘single undertaking’’, I am doubtful about
trade solutions to deal with preference erosion if that would imply less
MFN liberalization. Somewhat longer periods to implement agreed tariff
reductions may be needed for some products. In view of the relatively
limited problem in terms of the number of countries and products af-
fected, financial solutions by preference-giving countries to assist affected
beneficiary countries to adjust seem to be the best way forward.

The approach of developing countries after 1995
and in the Doha Round

The Uruguay Round richly sprinkled some 155 SDT provisions over the
many agreements. This was the result of negotiating efforts by developing
countries, the willingness of developed countries to make ‘‘easy’’ conces-
sions and the changing nature and the wider coverage of the WTO. This
high number illustrates a form of inflation in WTO negotiations. Though
some SDT provisions are mandatory, the majority remain ‘‘best efforts’’
or exhortatory in nature. Few of the mandatory provisions would be le-
gally enforceable in dispute settlement. It is no surprise that most SDT
provisions have had limited operational significance. The lack of success
in the past did not end the calls for more favourable treatment of devel-
oping countries after the WTO came into existence and after the Doha
Round started at the end of 2001.
Many developing countries faced considerable difficulties in imple-

menting the resource-intensive obligations in new areas such as Technical
Barriers to Trade (TBT), Sanitary and Phytosanitary (SPS) measures
and TRIPS. This stretched beyond limited financial and administrative
resources and many governments did not consider the required changes
to be their highest development priorities. Developing countries also
considered that the cost of compliance with the WTO went much further
than just administrative and institutional costs. For example, the TRIPS
Agreement has been estimated to have resulted in considerable net
financial flows from developing countries to developed countries owing
to higher royalty payments for licensing and higher-priced ‘‘IPR-related’’
goods such as medicines.28 In addition, the negative effects of TRIPS on
access to affordable medicines for life-threatening diseases in developing
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countries came to light. Developing countries took the view that devel-
oped countries were not fully meeting their commitments in the areas of
technical assistance and were dragging their feet in the promised market
openings, for example by back-loading liberalization obligations in tex-
tiles and clothing. So the actual implementation of the WTO agreements
had not provided developing countries with the ‘‘promised’’ results, fund-
ing and improved market access, while unforeseen problems and high
compliance costs had surfaced. In their view it demonstrated the unbal-
anced character of the overall Uruguay Round deal and they called for
a reopening.

In the second half of the 1990s this concern first led to the implementa-
tion debate in the WTO. Developing countries called for more SDT pro-
visions in the existing agreements to take better account of their special
needs and capacity constraints. Having already paid for the Uruguay
Round deal in full in the form of, amongst others, agreements such as
TRIPS, they argued that correcting unforeseen problems in implement-
ing the agreements should not be paid for twice by new concessions on
their part. These problems needed to be fixed first before any negotia-
tions about the agenda of a new WTO round could start. In the run-up to
the Ministerial Conference in Seattle in 1999, developing countries tabled
a large number of proposals that were intended to fix the implementation
problems. Most proposals requested additional transition periods and a
permanent loosening of substantive obligations, often on the basis of
self-determination by developing countries.

This triggered fierce resistance from developed countries, which re-
garded the Uruguay agreements as a done deal. They could be reopened
only as part of a new round and paid for by concessions in other areas.
This also launched a fundamental debate about the need for the gradua-
tion of advanced developing countries from SDT provisions and for
defining criteria to determine eligibility for additional flexibilities. Devel-
oped countries insisted that, if SDT rights were to remain available to all
developing countries (irrespective of development level) on the basis of
self-selection, there would have to be strict limitations on the exemptions
from the uniform multilateral rules. Sampson poses the following rele-
vant operational questions in this regard for allowing such legal flexibil-
ity: Which obligations should qualify for SDT? What type of flexibility
should be provided? Which countries are eligible on the basis of what cri-
teria? And who decides (self-determination or a multilateral procedure)
and for how long should the SDT treatment last?29

A procedural compromise to defuse the stand-off on the implementa-
tion issue was found by making all SDT provisions part of the Doha
Round negotiations after all. The Doha Ministerial Declaration on
implementation-related issues and concerns instructed the negotiators
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to review all SDT provisions ‘‘with a view to strengthening them and
making them more precise, effective and operational’’.30 After Doha,
the debate focused on exploring: (i) how to make developed countries’
best endeavour commitments on providing technical assistance and tak-
ing account of developing countries’ concerns mandatory; (ii) the need
for so called ‘‘policy space’’ in developing countries to protect import-
competing industries and to be able to subsidize export industries. The
first approach did not get very far because developed countries did not
envisage themselves making binding financial commitments on technical
assistance in the WTO or not applying urgent technical regulations to de-
veloping country exporters. The second approach is still in play in the
Doha Round.
In the Doha Round, one expression of the second approach became

the offer of a ‘‘round for free’’ to the LDCs as a group. These countries
– too small to matter in world trade – would get complete flexibility for
their own policies and would not be expected to make market access con-
cessions themselves. The second predictable expression of this approach
in the SDT debate was to focus on the procedural proposals of the list of
demands and to concede rather meaningless ‘‘rights’’ that cannot be en-
forced in dispute settlement. After the failure of the Cancun Ministerial
Conference in 2003, an implicit trade-off or stand-off seems to have mate-
rialized. Developed countries have accepted taking three (investment,
competition and transparency in government procurement) of the four
Singapore issues off the table, and developing countries do not seem to
be pushing the bulk of their implementation proposals very hard any
more (the process had become unmanageable anyway).

A more promising approach: From special and differential
treatment to special and differentiated treatment

Most of the above-mentioned questions posed by Sampson on how to
make SDT more meaningful for development have not yet been ade-
quately addressed in the negotiations. What remains outstanding is to
get a satisfactory answer to the political question – as Sampson puts it –
of whether the ability to accept more WTO obligations comes only as the
result of economic development or whether accepting WTO obligations
is seen as helpful to promote development. My answer is that functioning
markets and institutions matter and well-designed WTO rules that take
account of the circumstances in individual countries can promote devel-
opment and strengthen both the enabling environment for the business
sector and the hand of reforming governments against special and vested
interests.
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To move the SDT debate along, developing countries could abandon
their sometimes defensive insistence to be treated as one group in these
negotiations. Developing countries should recognize that they are not all
equal, nor do they have the same needs and abilities. I acknowledge that
it is difficult to abstract from the political economy and the negotiating
positions of WTO members in the search for more consistent and
development-oriented solutions, especially if major developed WTO
members have sought in the past and still seek exemptions from uniform
rules or tailor them to accommodate their own political sensitivities.31

Going for an alternative two-speed or variable geometry system with
different rules applying to (poor) developing countries – in the form of
either sectoral deals or plurilateral deals with stricter rules for clubs of
limited membership – may seem appealing at first sight. There is, how-
ever, a clear risk of excluding poor countries completely from the nego-
tiations of normative rules for the globalized economy that may be
impossible to adapt later. From the perspective of inclusive global gover-
nance, I would not regard such a development as helpful or desirable.

As Robert Wolfe states, if the WTO is a central component of global
governance, then its normative framework should apply to all mem-
bers.32 All members should be full participants in the negotiations on
the evolution of the system and take ownership of the resulting rules.
Where the problems lie in developing the regulatory negotiating agenda
in the WTO and determining its depth and breadth, one answer is to
build appropriate regulatory capacity in capitals in developing countries
and to encourage their regulators to go to Geneva to learn and advance
their interests. If this requires more time before negotiations can com-
mence, this should be given rather than advance the WTO in the direc-
tion of a two-speed system.

As far as the future of the SDT debate is concerned, a differentiated
treatment in certain rules that depends on the circumstances in a country
holds the key to a more productive outcome. Fortunately we are long
past the period of simple recommendations of trade liberalization and
laissez-faire policies in the pursuit of outward-oriented development
strategies. Governments do have an important role to play in ensuring
functioning markets and institutions and in encouraging entrepreneurs
and new investments. Certain second-best policies may be justified to
address market failures if the risks of rent-seeking are acknowledged
and limited in time. I also see an increasing recognition of the thesis
that the cost/benefit ratio of certain regulatory WTO obligations may be
related to the level of development of countries and that a one-size-
fits-all approach is not always appropriate. As Minister for Develop-
ment Cooperation, I am aware that the investments required to meet
resource-intensive WTO obligations in partner countries can compete

ENHANCING THE ROLE OF THE WTO 95



with other development priorities for scarce funds and limited adminis-
trative capacity.
Within the remaining time in the Doha Round or in a post-Doha work

programme, WTO members should take a closer look at the available
policy instruments and the conditions attached to them. We need to ex-
plore how ‘‘qualified’’ SDT rights could better take into account the spe-
cific situation in individual countries, without undermining the integrity
of the rules-based multilateral trading system. Therefore, I would wel-
come a move away from the present politicized debate that is now held
in binary terms of ‘‘graduation’’ versus ‘‘total opt-outs’’ towards a more
problem-oriented discussion of dealing with market imperfections and
economic instruments.33 In this regard, effective technical assistance will
be indispensable to assist developing countries to both implement obliga-
tions and facilitate economic adjustment in the interim.
Less than full reciprocity in tariff reduction commitments for develop-

ing countries remains a litmus test in the Doha Round, as was explicitly
formulated in the non-agricultural market access (NAMA) mandate.
Having added rules to the mix of tariff negotiations has of course made
such an assessment more complicated. In the complex and broad WTO
negotiations covering both market access for goods and services and
rules, determining the overall balance of reciprocity has become an art
rather than a science. Within the context of an overall reasonable asym-
metry, every country needs to make this judgement on its own. In the
future, developing countries could actually play a very useful role as
guardians of market openness and a global level playing field in the
WTO. After implementing the Doha Round results, developing countries
will still maintain higher tariffs than developed countries.34 In future
trade-offs, some more advanced developing countries could perhaps use
the attraction of their growing markets and their tariff-bargaining chips
as leverage to resist moves from developed countries to invent new trade
barriers or to discipline their policy space for trade-distorting subsidies.
Developed countries may by then have abolished most of their tariffs for
manufactures (with the exception of many agricultural goods and in par-
ticular for sensitive products) but they will still have considerable subsi-
dies at their disposal that will affect competitive conditions and hence
trade.

From trade-related technical assistance towards Aid for Trade

The scale and scope of trade-related technical assistance and capacity-
building (TACB) have expanded considerably since the WTO came into
existence in 1995. TACB expenditures accelerated after 2001, spurred by
developed countries’ commitments undertaken at the launch of the Doha
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Round. TACB covers two core areas: (i) trade policy and regulation, in-
cluding training and building negotiating capacity of officials and support
to implement WTO obligations; (ii) trade development, which includes
support services for business, infrastructure and trade promotion. Key
principles in TACB strategies are the mainstreaming of trade priority
areas into national development strategies, enhanced coordination be-
tween agencies and adequate funding.

The WTO Secretariat has played a key role in launching TACB initia-
tives, such as the Integrated Framework (IF) for the LDCs in 1997 and
the broader Aid for Trade initiative in 2005. This has been done in coop-
eration with other international organizations and bilateral donors.35 In
the IF, the WTO, the World Bank, the IMF, UNCTAD, the International
Trade Centre and the UNDP try to coordinate their TACB activities
with those of bilateral donors, to support LDC governments in meeting
their trade needs. The struggle in ensuring effective TACB is clear –
having been established in 1997, revamped in 2002 and further enhanced
in 2008. The broader Aid for Trade initiative launched at the Hong Kong
Ministerial Conference in 2005 aims to assist developing countries to im-
plement new obligations, take advantage of trade opportunities and cope
with certain adjustment costs.

In addition to the core areas of TACB, Aid for Trade aims to help de-
veloping countries, particularly LDCs, to build the trade-related supply-
side capacity and infrastructure needed to implement and benefit from
WTO Agreements and more broadly to expand trade. Since 2007, the
WTO has taken the lead in monitoring Aid for Trade in an annual global
review of relevant Aid for Trade flows and their impact. There is also a
general understanding among developed and developing countries that
more Aid for Trade is a complement to and not a substitute for ambitious
market access outcomes in relevant areas for developing countries and
WTO rules that take account of development needs.

Looking behind the relatively rosy picture of growing Aid for Trade
flows and multilateral initiatives, I share much of the analysis of Carolyn
Deere.36 The core problems facing most Aid for Trade are that it is still
too donor driven and lacks real local ownership in beneficiary countries.
Serious shortcomings in the design, quality and delivery stem from these
basic flaws. Various attempts have been made to better align Aid for
Trade allocations with the trade and development priorities of recipients,
but this process will have to go further and deeper. Aid for Trade donors
have committed themselves to apply the agreed principles of effective aid
outlined in the Paris Declaration on Aid Effectiveness of March 2005, in
particular ownership by the recipients, alignment with their policies and
procedures and harmonization by donors. These principles are also core
elements of the new Joint EU Aid for Trade Strategy.
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On paper, this implies stronger linkages of Aid for Trade to countries’
poverty reduction strategies, improved needs assessments, increased pre-
dictability, improved donor coordination and more focus on regional ap-
proaches where possible. In practice, many donors continue to allocate
funding for Aid for Trade according to their own priorities and choosing
their preferred implementing agencies. Though the bulk is provided
through multilateral channels and intermediary organizations, it still fol-
lows a supply-driven and à la carte approach. Deere claims that, in the
area of trade policy regulation, many donors provide bilateral TACB
with the unwritten desire of wanting to influence the interpretation and
implementation of WTO rules in recipients’ national laws and policies.
This restricts the options for development-friendly interpretations of
WTO rules and jeopardizes the ability of developing countries to make
use of the policy space under the existing rules.
Many LDCs also lack the capacity to articulate their own needs in this

area properly. When needs were formulated, evaluations have shown
that the capacity to mainstream and implement programmes in poverty
reduction strategies has been lacking. At the same time, the possibility
to take advantage of the Aid for Trade on offer is often limited by human
resource constraints, thus resulting in a classic Catch-22 situation. Weak
national ownership is not helped either by unpredictable donor support
that favours one-off, stand-alone and short-term Aid for Trade rather
than long-term investments in sustainable trade policy formulation and
local institutions in developing countries.
How to fix these two problems of Aid for Trade, which – not

surprisingly – mirror many of the problems facing development cooper-
ation in general? Deere’s analysis points, in line with the Paris Decla-
ration, in the direction of empowering developing countries to build
long-term institutional capacity in situ, both within government and in so-
ciety at large. Greater attention should be devoted to strengthening do-
mestic policy-making processes. This involves better coordination among
relevant government departments and proper consultation of stake-
holders, including the business sector, labour unions, parliaments, non-
governmental organizations and academia.
Deere rightly recommends that the focus of TACB should also be ex-

plicitly development oriented in character rather than ‘‘neutral’’. It
should strengthen the position of poor countries in the WTO and assist
beneficiaries to identify their national interests in implementing existing
WTO rules or in negotiations.37 In addition to this, developing countries
should be encouraged and facilitated to participate much more in the
world trading system. Aid for Trade should also help countries to build
their supply-side capacity and trade-related infrastructure. In order to be-
come more effective and achieve concrete results, donors will have to
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harmonize their Aid for Trade programmes, further untie them and align
with developing countries’ poverty reduction strategies. A genuine, con-
certed effort by donors and multilateral agencies will be necessary to
realize this. Going in this direction will require stronger multilateral coor-
dination and administration of Aid for Trade activities and effective own-
ership in beneficiary countries, while at the same time putting the neutral
WTO Secretariat in a monitoring role at arm’s length. In the case of the
enhanced IF for the LDCs, this approach is now being developed.

Further improvement of the Doha Development Agenda Trade Ca-
pacity Building Database (TCBDB) will also be an important step in the
right direction of creating greater transparency of donor activities.38 As a
monitoring tool it can be made more effective if donors report more ac-
curately on the country, regional and sectoral aspects of their activities.
This should enable a better interaction in the WTO Global Aid for Trade
Review between recipient countries and donors. In the multilateral mon-
itoring of the implementation of Aid for Trade commitments, quality and
effectiveness should get more attention. Monitoring could also become
part of the regular WTO trade policy reviews of individual WTO mem-
bers and the topic of dedicated collective peer reviews of Aid for Trade
in which use should also be made of independent external evaluations.

Dealing with other legitimate policy objectives:
Deepening the agenda of the WTO and how?

Focus on (disciplining) internal measures

Governments pursue many legitimate objectives through a broad variety
of policies and instruments. In the process of formulating and implement-
ing public policies they are driven by many stakeholders, who often have
divergent interests. Whereas domestic regulation is affecting the condi-
tions of competition and hence trade, trade policy and WTO rules have
also become part of the broader picture for other policies in areas such
as the environment, human rights, animal welfare and labour standards.
Claims about the mutual supportiveness of policies, WTO rules being a
‘‘chill factor’’ for domestic regulation and international negotiations on
higher standards and spurring a race-to-the bottom to attract investment,
and the need for a level playing field because of ‘‘unfair’’ foreign compe-
tition, are vying for attention in the public debate in many developed
countries.

A core challenge for the WTO, according to the World Trade Report,39
is to distinguish between the implementation of legitimate public policies
and protectionism. Internal ‘‘behind-the-border’’ measures related to the
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fiscal treatment of a good or the regulation of its sale and entry into the
market can have a significant impact on goods from third countries. Such
measures, for example lifecycle-based technical product regulations
aimed at reducing greenhouse gas emissions and waste, try to secure le-
gitimate objectives in environmental policy. Usually they do not intend to
discriminate against foreign producers, at least not explicitly. The WTO
rightly shows complete deference to national policy-makers when it
comes to regulating domestic products and their national production pro-
cesses. But internal measures can also contain (extraterritorial) elements
or conditions that may affect and (de facto) discriminate against foreign
products and their suppliers. And then they become a matter for the
WTO to scrutinize in order to safeguard predictable and stable market
access.
Over the years, GATT and the WTO have become more concerned

with and involved in dealing with internal measures that affect the condi-
tions of competition between domestic and foreign goods and services.
One trade-related reason was that internal regulatory measures can cir-
cumvent bound tariff concessions (for example by subsidizing domestic
producers) or hinder market access unnecessarily (through product
requirements). The basic WTO provisions on internal measures are
GATT Article III (on national treatment of like products in internal tax-
ation and regulation) and the general exceptions in GATT Article XX
(which allow WTO members under certain conditions to pursue other
public policy objectives with trade measures that deviate from substan-
tive WTO disciplines). Concerns about the lack of specific guidance
from these basic provisions and the desire to protect acquired market ac-
cess rights were the main reasons for negotiating additional, more specific
and stringent obligations in the WTO. This has led to specific and de-
tailed provisions in the Agreements on Subsidies, Technical Barriers to
Trade (TBT), Sanitary and Phytosanitary (SPS) measures and Agricul-
ture. Many GATT and WTO disputes have revolved around the inter-
pretation of these WTO provisions and their impact on trade and the
degree of policy freedom to regulate.
The WTO provisions related to internal measures hinge on the key

concept of ‘‘like product’’ and elaborate the basic discipline of avoiding
discrimination against imported like products.40 If products are like,
then domestic and imported products should be treated in the same way.
If products are not like, they can be treated differently. Even when do-
mestic and foreign products are considered to be like, governments may
still treat them differently provided they can justify the different treat-
ment under the (limited) exceptions for other public policies in GATT
Article XX. Few measures at the centre of WTO disputes have met these
conditions in practice and often for good reason in the individual cases at
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hand. Over time, thinking about the likeness of products has evolved
somewhat as has the interpretation of the exceptions for other public pol-
icies in GATT Article XX in WTO jurisprudence. But the determination
of whether products are ‘‘like’’ remains basically – in the view of the Ap-
pellate Body – a determination about the nature and extent of the com-
petitive relationship between these products in the market. Of course this
makes good sense from a trade perspective. Is it the same for other poli-
cies?

From product standards to harmonized standards for processing
and production methods

In general, the WTO has treated products that are physically the same
and that share the same end uses, consumer preferences or tariff classifi-
cation as like products, irrespective of the production process or method
employed. And so national measures by WTO members that did differ-
entiate products on this basis and discriminated against foreign products
have been challenged in dispute settlements and mostly disciplined. The
TRIPS and SPS agreements did change this approach somewhat by intro-
ducing international minimum standards of a production and process
methods (PPMs) character. This was done either by direct insertion in
the case of TRIPS or by referral to the standards developed by the three
international standardizing organizations for SPS matters. Sampson notes
that there is a fundamental difference in the way trade policy distin-
guishes products compared with some other public policies.41 For ex-
ample, distinguishing between environmentally friendly and harmful
products and the environmental impact of their respective lifecycles is
the core business of environmental policy when designing regulations or
using subsidies or levies. Does this put the WTO at odds with other poli-
cies? Not necessarily, but tensions are growing.

In today’s globalized world the relevant question has become whether
the manner in which a product has been produced can or should become
a legitimate reason to discriminate against like foreign products. Pleas
can be heard to go beyond product-related PPMs and add extraneous cir-
cumstances or policies in the country of origin as conditions for market
access, such as the labour conditions or implementing national laws in
line with international agreements in other areas. Current examples (in
the making) are minimum sustainability criteria of the European Union
for biofuels based on meeting minimum savings of greenhouse gas
emissions over the whole lifecycle (compared with the fossil reference
product)42 and the protection of bio-diversity, and pleas for import pro-
hibitions on products produced with the worst forms of child labour or on
agricultural products that fail EU domestic animal welfare standards.

ENHANCING THE ROLE OF THE WTO 101



Increasingly, developed countries attempt to influence (directly or indi-
rectly) the production methods of certain products and/or related public
policies in third countries. Compliance with domestic PPM standards, in-
cluding those not incorporated in the product, could become a condition
for foreign products to access the market or qualify for fiscal or regula-
tory advantages. Even if such national regulation does not formally dis-
criminate on the basis of origin, de facto discrimination against imported
products may still occur. This is likely to happen if the domestic regula-
tion imposes a heavier burden on foreign producers than domestic pro-
ducers in order to meet the PPM standards. This is certainly the case if
it requires significant investments and policy changes in the exporting
countries while national producers are not or hardly affected. Exporters
from developing countries in particular could face extensive costs to
adapt production processes and for certification throughout the product
chain or run the risk of having their market access denied.
Who could be against compliance with basic labour standards, the pre-

vention of child labour, the promotion of sustainable development and
the protection of biodiversity, the environment and animal welfare? In
my view these are essential elements of a sustainable future based on
the three Ps (people, planet and profit). No one would be against, but of
course the real question is how to promote these objectives effectively
and determine when the use of trade measures should be allowed. It is
sometimes argued that most countries have already undertaken commit-
ments in these areas in other international agreements such as the ILO
and conventions on human rights, biological biodiversity and environ-
mental issues. Does that make a convincing case to allow unilateral trade
measures to pursue these objectives if such measures have not been ex-
plicitly authorized in these agreements? The answer is no, certainly not
in a legal sense. In my view, however, societal concerns and values, re-
ferred to as non-trade concerns (NTCs), do deserve the WTO’s attention
– though not necessarily always in the form of negotiating rule change –
because of the intrinsic importance of most NTCs. Ignoring them could
undermine public support for the WTO and trigger uncontrollable use of
unilateral trade measures.
In the context of global governance and the role of the WTO and trade

measures therein, more specific questions to take into account are:
� What is the best way to deal with these NTCs, especially when promot-
ing them in third countries and competitiveness concerns seem to dom-
inate?

� How will developing countries be affected if their exports are denied
access to the markets of developed countries in an effort to enforce
compliance with (unilateral) rules and standards on NTCs, and would
that assist in meeting the NTCs or make matters worse?
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These are complex and sensitive questions, particularly when one con-
siders that PPM standards are often intimately related to a country’s gen-
eral level of development. The Netherlands’ government is eager to
examine to what extent it is possible and desirable to address NTCs while
ensuring the achievement of the Millennium Development Goals. These
general considerations are only a first step in the deliberations on NTCs.
There is no international consensus on what NTCs exactly entail, which
of them are truly global or cross-border in nature, what trade measures
are permitted under current WTO rules, what changes in WTO rules (if
any) would be needed or desirable, and what instruments or combination
of policies would work best in practice. The approach would probably
also vary depending on the NTC.

As regards the current WTO’s legal framework, it is uncertain where
the grey area lies in the interpretation of the current agreements, how
WTO case law may evolve and what the relationship is to other interna-
tional treaties containing trade-related provisions. Divergent views exist
on the room for manoeuvre, the WTO compatibility of various PPM-
based instruments addressing NTCs and the need for (upward) harmoni-
zation of PPM standards at international level. Nevertheless, demand in
developed countries continues to grow for some kind of public interven-
tion on NTCs.

Deepening the agenda in the WTO and cross-linkages
between issues?

Dealing with domestic regulation and WTO disciplines and the interface
between other public policies and market access can affect the conditions
of competition and hence trade. It is also closely linked with the content
of the future negotiating agenda of the WTO. After Cancun, the Doha
Round was limited mainly to ‘‘traditional’’ market access issues and re-
lated regulations. This does not have to be the case for the next round.
What should be the appropriate coverage and reach of the WTO and
how should the content of the negotiating agenda be established? What
issues should be in or out, and, if in, how far should coverage by WTO
rules stretch? These questions continue to divide the WTO membership
and will not be easily resolved when decisions have to be taken by con-
sensus. In the past, heated discussions have taken place in the WTO over
whether to incorporate new policy areas such as intellectual property
rights protection, investment, competition, government procurement, en-
vironmental issues and labour standards.

I share the pragmatic view on how to move this debate forward ex-
pressed in the World Trade Report 2007.43 Ultimately, the scope of the
multilateral trading system and its negotiating agenda is the result of a
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political process that is primarily based on offering a quid pro quo (which
can also be outside the WTO), with a reasonable asymmetry of commit-
ments based on the level of development. Attempting to define criteria –
such as trade-relatedness or specificity – before deciding whether to add
an issue to the WTO agenda and subsequently include it in the single un-
dertaking of a future round can be an interesting exercise.44 In the end,
however, it is unlikely that parties will ever be able to agree on such cri-
teria beforehand.
Governments will always, for different reasons, search for linkages be-

tween issues and policies that may be unrelated to considerations of mar-
ket access and competition. Although such linkages will undoubtedly
complicate negotiations in the WTO even more, they could still deliver
beneficial outcomes. From the perspective of global governance and en-
hancing global welfare, such linkages should therefore not be rejected
out of hand. Cross-linkages between trade and climate change negotia-
tions, for example, have become very topical and require our urgent at-
tention. If negotiations about internal measures would imply an upward
harmonization of PPM-based standards at international level and have
serious cost implications for certain parties (often developing countries),
then a negotiated outcome could be viable only if adequate compensa-
tion for the ‘‘losing’’ parties is agreed as part of the deal. Before launch-
ing negotiations on any issue that also has trade and cost implications,
having a platform in the WTO to learn and deliberate about the problem
extensively could be useful in its own right. Establishing a dedicated
working group in the WTO for this purpose should not automatically
imply that negotiations will be started down the road. Other actions may
be warranted.
The decision to launch international negotiations on a certain type of

internal measures is of course separate from the choice of forum.45 In
most cases, international negotiations on these matters should preferably
take place in a specialized international (standardizing) organization,
such as a multilateral environmental agreement (MEA) for environmen-
tal issues. If the problem at stake is global or cross-boundary in nature
and trade measures would be needed to deal effectively with the prob-
lem, then the WTO should encourage and accommodate balanced and
equitable multilateral solutions.
It is high time that WTO members agreed to properly define the rela-

tionship of the WTO with other relevant international (standard-setting)
bodies that use trade instruments to pursue their objectives. The leading
principle in this should be the need to avoid conflict between different
bodies of international law, especially if the parties to these agreements
and the membership of the WTO are not fully overlapping. In those cir-
cumstances, normal conflict rules in international law cannot easily re-
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solve the conflict. The scope of the negotiations on environment in the
Doha Round is now oddly limited to how the existing WTO rules apply
among the parties to the MEA in question. Some have argued that a con-
flict between international bodies of law has not occurred yet and there-
fore the WTO does not need to deal with this matter.

Innovative and balanced proposals on how to structure a mutually sup-
portive relationship between the WTO and MEAs have been put for-
ward in the Committee on Trade and Environment (CTE) and show the
way forward.46 Trade measures taken in pursuance of the objectives of a
broad-based MEA and specifically mandated therein could receive a pre-
sumption of WTO conformity, for example by reversing the burden of
proof in dispute settlement. Such MEAs would preferably contain a com-
bination of instruments, including financial assistance and technology
transfer. This approach could be applied in other areas as well. Simulta-
neously, governments must strengthen these specialized international or-
ganizations and stimulate better cooperation between their secretariats
and among policy-making departments at home, as I discussed under the
coherence issue.

The final question is whether WTO rules need to be changed in order
to accommodate NTCs. With the exception of finding a legal accommo-
dation of the multilateral approach mentioned above, first exploring al-
ternative courses of action and the use of mechanisms already available
in the WTO would make more sense and certainly be less contentious.
One could think of options like interpretations of the existing rules or
Ministerial Decisions and Declarations. After careful consideration of
the issue, these instruments could create the required legal or policy flex-
ibility if any was still needed.47 The Ministerial Declaration on TRIPS
and Public Health adopted in Doha in 2001 offers a useful model. Nego-
tiating deals in specific sectors, as in the case of fisheries subsidies in the
ongoing Doha Round, is also a possibility. The controversial case of bio-
fuels could be a similar candidate that could most benefit from a more co-
herent international approach in all relevant international organizations,
including the WTO. Proponents of NTCs should, however, realize that
changes in the fundamental rules such as GATT Articles I, III, XI and
XX do not come easily in the WTO, and for good reason.

The special case of climate change

Considering the issue of climate change and some of the more controver-
sial proposals floating around, a conflict between different legal regimes
is no longer a theoretical possibility. I refer in particular to the threats to
use border tax adjustment measures on imported energy-intensive goods
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because of alleged competitiveness concerns arising from greenhouse gas
(GHG) obligations for domestic producers and to avoid the risk of car-
bon leakage in energy-intensive sectors. Trade ministers meeting infor-
mally in the margins of the United Nations Climate Change Conference
in Bali in December 2007 rightly called for a multilateral approach on cli-
mate change.48 They acknowledged the potentially mutually supportive
linkages between climate change, trade and development but also recog-
nized the risk of serious pressures on the trading system in the absence of
a multilateral approach.49 This also raises the issue of the responsibility
of developed and developing countries with regard to GHG emissions
reductions. It underlines the need for a comprehensive and equitable
global regime to tackle climate change, avoid carbon leakage from coun-
tries with stringent emissions policies to those without and take account
of developing countries’ concerns.
Various trade issues and WTO rules are very relevant for climate

change policies.50 They may seem to protect developing countries in par-
ticular, while some developed countries may perceive these WTO disci-
plines as burdensome, and all aspects seem to converge in the case of
biofuels. In my view there is every reason for the WTO to take up the
interface between trade and climate change urgently in the CTE or an-
other dedicated forum.
Relevant legal and policy questions are:

� Which products will be on the list of environmental goods for which
tariffs will be abolished in the Doha Round?

� What leeway is there for offsetting border measures on imported
energy-intensive goods that compete with products of domestic pro-
ducers that have to buy emissions allowances or face other environ-
mental costs?

� What does the national treatment obligation of GATT Article III
imply for policy freedom on fiscal incentives and regulatory measures
(such as blending requirements for transport fuels) if based on the level
of carbon emissions over the lifecycle of a product or other PPM-based
requirements?

� How do the WTO subsidies disciplines affect possible trade-distorting
subsidies for renewable energy, biomass and energy services?

� How do TBT rules for standards, technical regulations, certification
and labelling requirements for products relate to PPM-based sustain-
ability criteria for biofuels or other products?

� What are the policy effects of the TRIPS Agreement on technology
transfer and is additional flexibility required to facilitate the spread of
renewable energy technology and the transition to a low-carbon econ-
omy in developing countries?
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Conclusions

It is an urgent requirement that the global trading system remains gov-
erned by the rule of law. It should continue to contribute to better global
governance by offering a stable and predictable environment for world
trade and equitable development. The WTO does not always function as
efficiently and inclusively as it might, but qualified optimism is justified
about the WTO being effective in the end. It is easy to be cynical about
the Doha Round owing to yet another missed deadline or a new dead-
lock over agriculture or NAMA. Notwithstanding the failure to conclude
the negotiations in July 2008, a successful and reasonably ambitious and
balanced conclusion is within reach and greatly needed for global gover-
nance and development.

Most governments remain committed to the multilateral process and
continue to work hard to negotiate new agreements. But negotiators will
have to overcome their hardwired reluctance to show their cards until
others do so first. This brinkmanship makes it hard to estimate the re-
maining gaps that still have to be overcome. It also hinders a bottom-up
and member-driven negotiating process, certainly if the chairs of the ne-
gotiating groups are constrained from submitting draft texts to take the
final leap. It is for the major players in the G-6 in the WTO (the United
States, the European Union, Brazil, India, Australia and Japan) to show
leadership, but developing countries will also have to engage more in the
negotiations. A fair international trading regime, however, will have to
allow for special and differentiated treatment of developing countries
and acknowledge the need for and reinforce balanced and sustainable
growth of the world economy.

Disagreements about major policy issues or unwillingness to negotiate
by give-and-take cannot be solved by procedural improvements, although
they will certainly help to enhance the legitimacy of the negotiated out-
comes. Over time, transparency and inclusiveness in decision-making
have emerged as important institutional challenges. Some progress has
been made through organic changes in the form of practical arrange-
ments, technical assistance and changes in behaviour, but more work is
needed. Institutional designers should complement their vision and allow
for practices to evolve as circumstances change and for binding rules to
emerge only after extensive learning and deliberation. If new rules are
to apply to all members, then voice really matters. Hence there is a need
to keep working on making the procedures more inclusive and to assist
developing countries to participate in the process through effective
TACB with renewed vigour. Vigilance is called for to ensure a fair pro-
cess in the endgame.
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While the negotiations in Geneva in July 2008 came close to reaching
agreement, it is clear that enhancing the promised development dimen-
sion of the Doha Round will require specific attention in the final stretch
of the negotiations. In my view, priority should be given to three ele-
ments: ambitious market access openings for products and services
modes of relevance to developing countries; duty- and quota-free trade
for the LDCs; and disciplining the policy space of developed countries
to use trade-distorting subsidies. At the same time, adequate policy space
for the poorer countries should assist them in their growth and poverty
reduction policies. We are beyond orthodoxy here and looking for prag-
matic solutions. Neither market fundamentalism nor neo-protectionism
has worked well, as successful emerging economies have shown in the
past.
Moving forward in the SDT debate in the direction of differentiated

treatment that is better tailored to the individual circumstances of devel-
oping countries is most likely to happen only in a built-in post-Doha
work programme. In this area not everything needs to be negotiated in
the WTO or should have to lead to (new) rights or obligations. Rather
than trying to negotiate contentious rules, it might be easier to achieve
flexibility and coherence with the broader WTO objectives by having an
open discussion in the underutilized trade policy review mechanism51 or
the Committee on Trade and Development.
The WTO system is part of a much broader international system of

emerging global governance that is still far from being perfect or coher-
ent. When it comes to NTCs, I support any initiative that seeks to im-
prove their promotion, whether in the European Union or in developing
countries. Scarcity of funds and limited institutional capacity will require
priority setting. One member’s non-trade concerns may also easily be-
come another member’s trade concern. Concerning the future WTO
agenda and coverage or cross-linkages between trade and NTC issues, I
will make an effort to ensure that Dutch and EU policies on NTCs re-
spect the sovereignty and the priorities of the developing countries and
do not revert to (disguised) neo-protectionism. Negotiating specialized
international regimes, strengthening existing international organizations,
enhancing mutual supportiveness with the WTO through stronger coher-
ence of policies at home, and finally flanking development cooperation
policies can take us a long way.
New opportunities emerge in the form of voluntary partnerships with

the business sector and stakeholders. Customized multilateral frame-
works, as in the case of climate change, are needed that could contain ef-
fective trade measures, although preferably as part of a broader package
of instruments. However, there is no sense in or justification for unilater-
ally shutting out products from developing countries solely on the basis
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of their PPMs if they do not fully accommodate or meet our societal con-
cerns. Not only will this not solve the problems in question; by taking
such a drastic step, poor countries would be deprived of the chance to
trade and grow towards workable solutions. Only by working together
to develop international standards that take account of common but dif-
ferentiated responsibilities and different circumstances and capacities can
we achieve sustainable development on a global scale, reduce poverty
and raise the level of labour standards, environmental protection and an-
imal welfare.
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Part II

Non-trade-related issues





4

Governing at the trade–
environment interface

Daniel C. Esty

Managing international interdependence is a defining challenge of our
era. Collective decision-making on issues that transcend national bounda-
ries requires a careful structure of global governance that facilitates
cooperation but remains cognizant of the limits of ‘‘governing’’ at the
supranational scale.1 Good governance also requires an ability to manage
‘‘issue interdependence’’ and promote cooperation in one policy arena
with sensitivity to competing concerns and values in other domains. For
international organizations to be seen as legitimate and authoritative
mechanisms of global governance, they must therefore demonstrate a ca-
pacity for ‘‘inter-issue’’ management. In this regard, the ongoing ability
of the World Trade Organization (WTO) to serve as a cornerstone of
the global regime that manages international economic interdependence
critically depends on the WTO’s success in recognizing and reinforcing
environmental protection efforts and other policy goals, while promoting
trade liberalization.

In the early 1990s, I wrote a book arguing for the ‘‘greening’’ of the
General Agreement on Tariffs and Trade (GATT).2 In that volume, I
made the case for both procedural refinements in how trade policy-
making gets done at the global scale and substantive reform of the rules
of the international trading system so as to accommodate an emerging set
of environmental issues.

Pascal Lamy, Director-General of the World Trade Organization, re-
cently reviewed the agenda that I laid out in Greening the GATT.3 He
observed that the WTO has made substantial progress across most, if

The WTO and global governance: Future directions, Sampson (ed),

United Nations University Press, 2008, ISBN 978-92-808-1154-4

115



not all, of the items that were on my reform agenda. Director-General
Lamy’s conclusion is largely correct. A substantial amount has been ac-
complished in restructuring the international trading system to reflect en-
vironmental concerns. As a result, the WTO has not only strengthened its
ability to manage inter-national economic interdependence but also en-
hanced its capacity to address the inter-issue policy challenge of aligning
trade liberalization and environmental protection efforts. In doing so, the
WTO has greatly strengthened its legitimacy and its role as a central
pillar in the architecture of global governance. In this chapter, I review
the theory and practice of the WTO’s governance efforts at the trade–
environment interface – highlighting the importance of inter-issue man-
agement capacity to good global governance and drawing some lessons
for the WTO and other international institutions.

Theoretical foundations

The original GATT agreement of 1946 did not mention the word ‘‘envi-
ronment’’. For decades, trade policy-makers did not recognize that their
policy domain intersected with the environmental realm. Today, how-
ever, trade policy-makers at both the national and global levels under-
stand that the trade–environment link is inescapable and must be
managed systematically. The focus on the trade–environment relation-
ship is not really a choice but rather a matter of descriptive reality for
those engaged in managing international economic interdependence.
Folding environmental sensitivity into the international trading system
(as well as building sensitivity to economic and trade concerns into envi-
ronmental decision-making) has a normative logic as well.
Trade policy, and particularly trade liberalization, inescapably affects

the natural world. In particular, freer trade promotes expanded economic
activity, which often translates into industrialization, increased pollution
and the consumption of natural resources. If environmental regulations
are optimized – and all externalities internalized – environmental harm
need not accrue. But where regulation is inadequate and externalities
are not fully internalized, overexploitation of open-access resources and
inefficiently high levels of pollution are likely to result. Trade experts
and the WTO itself have come to acknowledge this fact.4
Simultaneously, environmental programme and policy choices often af-

fect trade. In some cases, trade and environmental policies become inter-
twined as a function of ecological realities. A number of environmental
challenges are global in scope. From the depleted fisheries in many of
the world’s oceans, to the need to protect the ozone layer, to the build-
up of greenhouse gas emissions that may produce climate change, a
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number of problems cannot be dealt with on a national basis. Indeed,
countries that seek to address worldwide problems unilaterally inevitably
find that their own efforts cannot resolve the issue. International cooper-
ation is essential. From the perspective of public goods economics,
successful ‘‘collective action’’ requires mechanisms to promote collabora-
tion and to discipline ‘‘free riders’’.

The failure to address environmental harms that spill across national
boundaries represents an externality that, if left unaddressed, leads to
market failure, reduced gains from trade and diminished social welfare –
not to mention environmental degradation. This economic logic has been
clear for decades, but the policy implications have only recently been
fully understood.5 All nations that benefit from the international trading
system must bear a fair share of the burden of providing global public
goods, including environmental protection. Whereas leadership in estab-
lishing the requisite policies and instruments must come from environ-
mental authorities, the trading system must support and not undermine
these efforts.6 Where international environmental policies have been
agreed upon, the trading system needs to reinforce the obligations that
have been spelled out. Similarly, where environmental authorities fail to
advance comprehensive rules and programmes, trade officials may have
to step into the breach. Indeed, it is increasingly evident that where envi-
ronmental regulations are deficient – and uninternalized harms persist –
the trading system is likely to be called upon to fill the gap, either with
rules that spell out what constitutes an inappropriate foundation for com-
petitive advantage or through dispute resolution proceedings.

The presence of national regulatory requirements – health standards,
emissions limits, disposal requirements, labelling rules and so on – also
shapes trade flows. If improperly structured or inadequately disciplined,
environmental rules and regulations may become barriers to open mar-
kets. More worrisomely, protectionists often try to advance trade barriers
in the guise of pollution control measures or natural resource manage-
ment plans. The WTO must therefore unmask the disguised barriers to
trade – but do so in a manner that does not appear insensitive to legiti-
mate environmental goals.

As globalization marches on and economic interdependence grows, the
number of points of policy intersection expands and so does the potential
for conflict.7 In the past two decades, a range of ‘‘trade and environ-
ment’’ disputes has emerged. From the infamous Tuna–Dolphin dispute
of the early 1990s, the list of prominent cases has grown to include the
Venezuelan challenge to the reformulated gasoline regulations promul-
gated under the 1990 US Clean Air Act, the ongoing US–EU Beef Hor-
mone dispute and Canada’s claim against France’s ban on asbestos.8What
is remarkable, however, is that the number of trade and environment
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disputes has declined rather than increased as the WTO has made efforts
to incorporate environmental thinking into its rules and procedures – as
Lamy points out.9
Fundamentally, trade and environmental policy friction is inevitable in

a world of economic integration.10 International commerce has to have
ground rules that constrain commercial behaviour in the international
marketplace and ensure a fair and level playing field for competition.
Some of these requirements will relate to environmental matters. Clarify-
ing what constitutes a legitimate basis for competitive advantage – and
what is an unfair advantage – requires judgement calls and creates a po-
tential for dispute. But clear rules enhance order and predictability – and
diminish conflict.11
The WTO has become much better at integrating trade and environ-

mental goals, as I discuss in detail below. Nevertheless, the process of
working through the tension between environmental protection pro-
grammes and trade liberalization efforts will inevitably have to continue.
As the push for freer trade extends into new realms, fresh environmental
questions will be raised. Evolving environmental regulations also present
new potential flashpoints. On the immediate horizon lie issues related to
how biotechnology will be regulated and to what degree genetically
modified organisms will be permitted in food. The emerging global re-
gime to control greenhouse gases, which will alter the price of fossil fuels
and therefore affect the value of hundreds of billions of dollars and euros
in industrial assets and existing energy investments, could also have sig-
nificant competitiveness effects and exacerbate trade–environment ten-
sions. While the full spectrum of trade–environment disputes cannot be
foreseen, what is clear is that carefully structured efforts to manage the
policy interface – as the WTO is doing – reduces the scope for conflict.
Another reason to take the trade–environment linkage seriously de-

rives from the political economy of trade policy-making. In the United
States in particular, successful efforts at trade liberalization in recent
years have almost always been accompanied by initiatives to address re-
lated environmental questions. Most observers do not believe the North
American Free Trade Agreement (NAFTA) would have cleared the US
Congress but for the environmental provisions written into the agree-
ment and the substantial environmental side agreement that was negoti-
ated in parallel.12
For the WTO to continue to play a leading role in global governance, it

must further refine its structure of rules and procedures so as to accom-
modate environmental values (and other concerns, such as poverty allevi-
ation) within the trading system. The long-term legitimacy and durability
of the international trading system will furthermore be enhanced to the
extent that international economic policy evolves in ways that intersect
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constructively with other policy-making realms such as the emerging re-
gime of global environmental governance.13 WTO decisions will not win
the degree of popular acceptance that they must have to keep the trade
system functioning smoothly unless the organization’s decision-making
processes are seen to be authoritative, effective and procedurally as well
as substantively fair.

In conclusion, it has now become clear that trade and environmental
policies cannot be kept on separate tracks. In the intervening years since
Greening the GATT came out, the debate has shifted from whether to in-
tegrate trade and environmental policy-making to how to do it. In Green-
ing the GATT, I called for a Green Round of trade negotiations aimed at
refining WTO rules and procedures so as to ensure that the international
trading system would work to promote both open markets and environ-
mental protection. As Pascal Lamy suggests, the WTO has made major
strides toward trade–environment policy integration. A good number of
the items that I identified as essential to a WTO Green Round have now
been adopted in one form or another. So it is perhaps an auspicious time
to review the progress on greening the WTO.14

The WTO’s green record

At the outset, it is worth noting that the collapse of the trading system
forecast by some of the diehard supporters of the old closed trade com-
munity in the face of pressure for the WTO to take on board environ-
mental concerns has not come to pass. On the contrary, the elements of
the environmental agenda that the WTO has adopted have helped to
strengthen the trading system and have reduced, not increased, the inten-
sity and frequency of trade–environment disputes.

Likewise, as Pascal Lamy stresses, the WTO has not undermined envi-
ronmental values or policies. The organization has come a long way from
the days when ‘‘GATTzilla’’ was condemned by green activists around
the world. Though the WTO’s record in managing trade and environ-
ment tensions deserves ongoing scrutiny, it must be said that the trading
system has achieved both procedural and substantive gains in its inter-
issue management capacity.

Although the WTO continues to call out nations for environmental
politics that disrupt trade, the organization has helped to steer its mem-
ber states toward collaborative efforts to respond to environmental
problems in a number of cases. It has promoted multilateralism and dem-
onstrated that commonly agreed upon standards are much more durable
than those asserted unilaterally by one nation or trading bloc. When the
United States imposed a ban on shrimp imports from Asian countries
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whose shrimping practices were seen to be killing endangered sea turtles,
the WTO dispute resolution process did not simply reject the US position
as GATT-illegal.15 The dispute panel decision went out of its way to ex-
plain what the United States needed to do to stay within the confines of
its trade obligations. Thus, although this panel decision might have been
seen as a defeat for the environmental community, it actually helped to
spur an international dialogue on how to protect endangered sea turtles.
In the end, the WTO helped to promote a Memorandum of Understand-
ing on the Conservation and Management of Marine Turtles and Their
Habitats of the Indian Ocean and South-East Asia.16

Procedural advances

On the procedural front, Greening the GATT called for a more transpar-
ent trading system. Opening up of the negotiation process to observers
from non-governmental organizations (NGOs) and, more generally, cre-
ating mechanisms for greater public participation in WTO policy-making,
I argued, would enhance the legitimacy of the WTO and improve its
functioning as a part of the global governance structure. I also suggested
that the undertaking of environmental assessments of trade agreements
would promote systematic thinking about the possible environmental
impacts of freer trade in advance of a deal being cut. This process would
allow for environmental policies to be advanced in parallel with trade lib-
eralization.
Greening the GATT further urged that the dispute resolution proce-

dures be made more open and authoritative, with environmental groups
or other NGOs being allowed to witness the taking of evidence in GATT
disputes. The ‘‘black box’’ nature of the trading regime could be dimin-
ished and public confidence in the policy dictates emanating from the
shores of Lake Geneva could be enhanced, I explained, if the judicial
functions of the WTO were conducted in public. Moreover, I pushed for
mechanisms to permit NGOs to offer opinions on the issues in question,
through a process akin to the amicus curiae briefs allowed in US courts. I
explained that, where pollution or natural resource issues were at the
core of a case, dispute panels should have access to environmental ex-
perts to guide them toward an outcome that would be both consistent
with GATT principles and supportive of environmental protection ef-
forts. Finally, Greening the GATT exhorted the WTO to ramp up its
environmental staff and become a centre for dialogue around trade–
environment issues.
As Lamy has noted, the WTO has made progress on virtually all of

these issues. The organization has made significant strides forward in
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terms of transparency. New WTO requirements have increased informa-
tion availability for national governments and the public alike.17 Further-
more, NGOs and other interested parties now have access to vast
quantities of documents through the heavily visited and information-rich
WTO website.18

Public participation in the WTO policy-making process has also consid-
erably increased.19 Although NGOs do not have access to the GATT
Council or to dispute resolution hearings, the WTO provides numerous
opportunities for dialogue on trade issues. In recent years, for example,
the WTO has hosted a series of public forums that have brought thou-
sands of participants into the trading system and widened the trade policy
dialogue well beyond the usual trade ministers and other trade experts.
In 2007, nearly 2,000 people participated in a series of four WTO open
sessions on climate change and the relationship with trade.20

The call for easier access to environmental guidance in the dispute
settlement process has been heeded in part. Some WTO members have
objected, but the WTO’s Appellate Body has laid out procedures for
amicus briefs.21 This opportunity has been taken up by dozens of enti-
ties, resulting in increasing submissions from NGOs, most notably in the
ongoing biotech dispute.22 Consultation with environmental experts and
other technical advisers has also become a WTO norm.23 Although there
is still more that could be done to open up the dispute settlement process
and to ensure that the ‘‘judicial’’ activities of the WTO are conducted in
the open, real progress has been made.

A number of other procedural advances have facilitated work across
the trade–environment interface. Environmental impact assessments are
now a standard part of trade negotiating procedures in a number of coun-
tries. And the WTO itself has developed a substantial in-house environ-
mental expertise and thus enhanced its capacity to provide advice to its
members on the likely pollution implications or natural resource impacts
of trade liberalization.24

Substantive steps forward

In Greening the GATT, I suggested that the rules of the trading system
needed to accommodate the commitments governments had made to in-
ternational environmental agreements. I observed that it would be useful
to identify specific treaties or other agreements (as the NAFTA treaty
does) where the parties had undertaken environmental obligations that
should not be overridden by efforts to promote freer trade. I also argued
that the sharp distinction in GATT rules between product standards and
regulations aimed at production processes and methods (PPMs) could not
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be sustained. In a world of ecological interdependence, I explained how
things are made is as important as what gets made. I pushed for a reinter-
pretation of the ‘‘necessary’’ test under GATT Article XX. Requiring
governments to adopt the ‘‘least trade restrictive’’ regulatory approach
to any particular environmental concern was, I insisted, an inappropriate
basis for integrating trade and environmental goals within the trading re-
gime. The hurdle imposed by the ‘‘least trade restrictive’’ language was
too high and represented an inappropriate balancing between trade and
environmental values. I went on to propose a new balancing test for
trade and environmental disputes that would take more seriously the
need to reinforce legitimate environmental regulations even in the face
of some disruption to trade. I argued for particular attention to the need
to accommodate eco-labels within the trading regime and to ensure
action on priority issues where trade seemed to be having a deleterious
effect on the natural world, highlighting trade impacts on deforestation
and declining fisheries.
Although the Doha Round has centred on a development agenda, it

has a number of elements that could qualify as constituting a ‘‘Green
Round’’. Director-General Lamy argues that the Doha Agenda encom-
passes nearly all of the substantive points that I suggested should be
included in a reconciliation of trade and environmental interests. The
Doha negotiating mandate calls for the WTO to pursue freer trade in a
fashion that promotes sustainable development.25 The need for the trad-
ing system to respect environmental treaties is expressly part of the Doha
Development Agenda. In addition, there is an explicit focus on declining
fisheries and the need to end subsidies that lead to overexploitation of
the world’s oceans.
Specific negotiations have centred furthermore on bringing down tar-

iffs on clean technology goods and services. This emphasis on allowing
environmental technologies to move freely across borders is essential to
any response to climate change and helpful in many other contexts. In-
deed, it is increasingly recognized that the key to reducing greenhouse
gas emissions and to progress on a range of other environmental chal-
lenges is innovation and technology development.26 Trade rules have an
important role to play in opening world markets and expanding the
opportunities available to entrepreneurs who can provide emissions con-
trol devices, technology support for energy efficiency, alternative energy
sources and perhaps even cost-effective approaches to carbon capture
and sequestration.
Progress has also been made in refining the prevailing interpretation of

GATT Article XX so that environmental goals and trade liberalization
ends can be pursued in parallel. Lamy argues (and I believe he is correct)
that the WTO’s necessity test has been softened. He points to the 2001
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panel decision which ruled that France could continue its ban on the im-
portation of asbestos under an environmental public health exception to
the usual GATT rules. He goes on to suggest that the Shrimp/Turtle case
clarified the right of GATT member states to impose trade measures in
support of international environmental agreements so long as they pur-
sued multilateral negotiations in support of their policy goals first.27
Again, I believe that Director-General Lamy is correct in his reading of
the evolving GATT jurisprudence. His argument is reinforced by Carrie
Wofford’s careful study which found that professionalization of GATT
dispute resolution procedures resulted in substantive improvements in
the WTO’s ability to balance trade and environmental goals.28

There remains, of course, more to be done. The GATT-compatibility
of PPM standards still requires some clarification. Moreover, the WTO
has not adequately addressed the issue of eco-labels, nor has it fully
adopted modern principles of transparency. The emerging global focus
on climate change is likely to present particular challenges to the trading
system. As countries bear significant costs to reduce their own green-
house gas emissions, pressure will surely mount to ensure that every
country shoulders a fair share of this economic burden. In fact, one of
the largest unions in the United States, the International Brotherhood of
Electrical Workers, and the largest US electricity utility company, Amer-
ican Electric Power, have put legislation before the US Congress to im-
pose trade penalties on imported goods from countries that are not
shouldering their share of the burden of responding to climate change.29
Such provisions, which the French government has also endorsed, will
trigger disputes if invoked.30 More generally, disputes will arise if coun-
tries underperform against global expectations concerning the control of
greenhouse gas emissions and seek to seize a competitive advantage in
the international marketplace as a result.

Broader institutional reform

Thus far, much of the work to integrate trade and environmental policy-
making has been undertaken at the WTO. But responsibility for inter-
issue work should not fall solely on the WTO’s shoulders. The interna-
tional environmental regime – and the United Nations Environment
Programme (UNEP) in particular – should share this burden. But
UNEP has not developed a strong inter-issue management capacity and
now seems incapable of playing a major global governance role and ful-
filling its mandate as the key environmental body for the United Nations.
Although UNEP’s shortcomings are significant, the weakness of the
international environmental regime has broader origins. There are 44
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international organizations that officially have environmental programmes.
Close to 500 multilateral environmental agreements (many with their
own independent secretariats) exist.31 The international community has
carved up the projects, funding and authority of the international envi-
ronmental regime, leading to fragmented and ineffective global environ-
mental governance. As a result, progress on climate change, biodiversity
conservation, declining fisheries, deforestation and other issues requiring
international policy cooperation has been slow or non-existent. The in-
ternational environmental regime is thus poorly positioned to address
critical issues, cannot manage across competing goals and values and can-
not contribute to resolving trade and environment tensions.
As the weakness of this system was already evident in the 1990s, I

called for the creation of a Global Environmental Organization, or
GEO, in Greening the GATT. That policy proposal has been taken up
by a number of governments and opinion leaders.32 The idea of a United
Nations Environment Organization is now under debate.
A more robust global environmental governance structure, constructed

out of some of the pieces of the existing system, including UNEP, might
facilitate a more systematic international response to challenges of pollu-
tion control and natural resources management, relieving pressure on the
WTO as the only international body within which trade and environmen-
tal tensions are worked out.33 A GEO could enhance international envi-
ronmental policy-making and provide a venue for global rule-making on
critical supranational issues such as climate change. It might also facili-
tate data and information exchanges, serve as a technology clearinghouse
and manage the flow of resources needed to engage developing countries
in global-scale policy efforts. In addition, it would serve as a counterpoint
and a counterbalance to the WTO – providing another forum for working
through trade–environment issues. A body with greater inter-issue man-
agement capacity might be given a greater role in global governance be-
cause it would have greater legitimacy than today’s UNEP.

Conclusion

Managing interdependence is never easy. But the WTO has emerged as a
cornerstone of the modern structure of global governance, in part be-
cause it has learned how to reconcile competing policy interests. To pro-
vide a solid foundation for international efforts to move toward freer
trade and manage issues that intersect with the trade liberalization
agenda, the WTO must continue to demonstrate a capacity to manage
‘‘inter-issue’’ tensions. Expectations regarding environmental protection
are rising around the world. This will put an additional degree of focus
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on the WTO’s own efforts to accommodate environmental values. But
a great deal of progress has been made – and it is clear, that under
Director-General Lamy, the commitment to continue the process is
strong.
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5

Promoting policy coherence
in the global governance of trade
and employment

Juan Somavia

Introduction

Globalization creates the possibility of employment and income opportu-
nities for both developed and developing countries. I use the word ‘‘pos-
sibility’’ advisedly. I have long believed that the extent to which this
possibility is realized depends on two conditions. First, the possibility de-
pends on the degree to which the policies pursued by the agencies of the
multilateral system are coherent with respect to each other. Policies that
are not coherent with each other, both within and across agencies, risk
cancelling each other out, resulting in waste, the frustrated aspirations of
member states and the weakened credibility of the multilateral system it-
self. In light of the themes of this volume, I will focus in particular in this
chapter on coherence between trade policies and labour policies, as well
as trade policies and social policies. Of course one could also imagine a
coherent set of policies, each well integrated with the other, that nonethe-
less provide only very limited benefits from globalization. Indeed I will go
further. During recent decades, the policies promoting globalization have
been extremely coherent but the outcomes have been far from fair. So
coherence in itself is not the issue – the issue is coherence around what
objectives? Policy coherence is a means to a goal. This brings me to the
second condition – that policies also need to make sense in their own right,
able to achieve what they are meant to achieve. Both of these conditions
then – policy coherence on shared goals and policies that make sense –
bear on countries’ prospects of realizing the benefits of globalization.
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In my view, it is the lack of policy coherence on shared goals and of
policies that make sense that motivate concerns about the negative reper-
cussions of globalization in developed and developing countries alike. It
is far too easy to create a caricature of these concerns, lumping all voices
together as the voice of unthinking anti-globalization. In truth, these con-
cerns are far more challenging and substantive, and it is a grave error to
think otherwise. Most of these voices of concern call into question not
globalization as such but rather how the policies underlying the liberal-
ization of international financial, product and labour markets are de-
signed and implemented.

For instance, the World Trade Organization’s Doha Round of trade
negotiations launched in 2001 has been touted as a ‘‘development
round’’. But whether Doha meets this objective, enabling a wide range
of developing countries to benefit significantly from further integration
into global markets, obviously depends on the extent and pace of tariff
reductions. It also depends on the lead time given to developing coun-
tries to create the capacity and know-how to successfully produce for in-
ternational markets and to move into goods and services with higher
value-added. These concerns have become particularly pointed in the
Non-Agricultural Market Access (NAMA) negotiations at the WTO,
with the outcome currently very much in flux. Although these negotia-
tions are not explicitly about employment, the underlying concerns
are very much about employment and about industrialization and de-
industrialization. It is worth bearing in mind that de-industrialization is
commonly defined as a declining proportion of manufacturing to total
employment. This illustrates how very intertwined are developments in
trade and labour, inseparably so, and argues for coherence and coordina-
tion in the development of trade and labour policies. That is why the
International Labour Organization (ILO) believes that the only viable
globalization is a fair globalization in which all countries, rich and poor
alike, and workers and employers as well as consumers, equitably share
the fruits of globalization.

The challenge of the coherence of trade and labour policies is an old
one, of course, part of the histories and indeed pre-histories of the ILO
and WTO themselves. Concerns about a ‘‘race to the bottom’’ in condi-
tions of work motivated the debates on international labour legislation
during the last wave of globalization beginning in the late nineteenth cen-
tury and ending with the first Great War, concerns that culminated in the
creation of the ILO in the wake of that war. These concerns are reflected
in the Preamble to the ILO’s Constitution, which states: ‘‘The failure of
any nation to adopt humane conditions of labour is an obstacle in the
way of other nations which desire to improve the conditions in their own
countries.’’
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Indeed, central to the original vision of the post-war multilateral sys-
tem was coherence among the policy spheres of labour, finance and
trade. These were meant to be embodied in the ILO, the Bretton Woods
institutions and an International Trade Organization, with each of these
institutions having overlapping rather than exclusive mandates among
these policy spheres. For the ILO, this vision of policy coherence is em-
bodied in the Declaration of Philadelphia of 1944, which states that ‘‘it is
a responsibility of the International Labour Organization to examine and
consider all international economic and financial policies and measures in
the light of this fundamental objective’’, where the fundamental objective
is ‘‘social justice’’.1 Article I of the International Monetary Fund’s Ar-
ticles of Agreement states that one of the purposes of the International
Monetary Fund is to ‘‘facilitate the expansion and balanced growth of
international trade, and to contribute thereby to the promotion and
maintenance of high levels of employment and real income and to the de-
velopment of the productive resources of all members as primary objec-
tives of economic policy’’.2
Provisions for the protection of workers’ rights in trade agreements

were addressed by the Havana Charter of 1948, which was intended to
lead to the creation of an International Trade Organization. Indeed, Ar-
ticle 7 of the Charter is titled ‘‘Fair Labour Standards’’ and states: ‘‘The
Members recognize that unfair labour conditions, particularly in produc-
tion for export, create difficulties in international trade, and, accordingly,
each Member shall take whatever action may be appropriate and feasible
to eliminate such conditions within its territory.’’3 Tellingly, the Havana
Charter was the product of the United Nations Conference on Trade and
Employment and the participants clearly recognized the link between the
two spheres when they pledged to work together under the International
Trade Organization to ‘‘facilitate . . . the solution of problems relating to
international trade in the fields of employment, economic development,
commercial policy, business practices and commodity policy’’ (Article 1).
Instead of an International Trade Organization, the General Agree-

ment on Tariffs and Trade (GATT) came into force in 1948, supplanted
by the World Trade Organization (WTO) in 1994, and neither GATT
nor the WTO, we know, address workers’ rights in their regulations. At
the WTO’s Ministerial Conference in Singapore in 1996, however, the
participants affirmed their commitment to respecting basic workers’
rights and also that the ILO was the appropriate agency in the multi-
lateral system for setting and enforcing international labour standards.
It is the challenges of our current era of globalization that brought a

renewed sense of the need for policy coherence in the multilateral sys-
tem. It is nonetheless useful to bear in mind that, in endeavouring to
meet this need, we move towards realizing the original vision of the
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founders of the post-war multilateral system. It is important to remember
that, though policy coherence must be built anew in the multilateral sys-
tem, we build upon a rich common legacy.

The ILO’s response to the challenge of policy coherence is embodied
in the Decent Work agenda. Decent Work is a vision for development
based on the four pillars of social dialogue, social protection, worker
rights and employment and income opportunities, with all four pursued
simultaneously, not sequentially. Clearly, globalization represents an em-
ployment and income opportunity for both developed and developing
countries, for workers and employers alike. In this sense, the Decent
Work agenda provides the ILO with a conceptual framework for ad-
dressing trade policies and labour and social policies together. But De-
cent Work is not just for the ILO. Indeed, one of the ILO’s recent
achievements of which I am most proud is the adoption of the Decent
Work objectives by agencies throughout the multilateral system. In this
sense, the Decent Work agenda has become a mainstay of the system of
global governance. An important new vehicle in this regard is the recent
‘‘Toolkit for Mainstreaming Employment and Decent Work’’, launched
under the umbrella of the United Nations System Chief Executives
Board for Coordination, which aims to facilitate the work of agencies in
the multilateral system in their pursuit of the objectives of decent work
and employment, as well as provide assistance to member countries and
their constituents.4

It is my belief that the adoption of the Decent Work agenda in the
multilateral system can provide a foundation for meeting the two neces-
sary conditions I laid out at the outset for countries to best reap the gains
that globalization can offer. It is this story that I would like to tell next. I
shall follow this with a discussion of a recent collaborative effort between
the WTO and the ILO, a joint study addressing research on the relation-
ship between trade and employment. I discuss this in some depth, as I be-
lieve it can set a useful precedent for future collaboration between the
WTO and the ILO and perhaps a model for greater policy coherence
within the multilateral system as a whole.

Decent work in the multilateral system

The ILO has undergone several substantial shifts in its orientation over
its long history of defending and promoting the values for which it stands.
Designed in 1919 to address the challenges presented by the first pre-
1914 era of globalization and the profound social and labour tensions
that came with it, the ILO had to come to terms with a global depression,
a retreat into economic protectionism, the rise of ideologies that rejected

PROMOTING POLICY COHERENCE 131



its fundamental democratic values and World War II.5 It survived and
was reinvigorated by the Declaration of Philadelphia in 1944 as a key
part of a new international architecture for peace and development and
with the clear intention of constituting a balance to the Bretton Woods
institutions. But that vision was distorted by the Cold War. Nevertheless,
even while it was in the frontline of the battle of ideas about ways to or-
ganize economic and social development, the ILO was able to innovate
and respond to the ending of colonialism and a huge expansion in its
membership from independent developing countries. A new era began
around 1990 with the end of the Cold War. The ILO played a significant
role in the eventual crumbling of the totalitarian control over workers’
organizations and enterprises that underlay the division of Europe, as in
the strong support to Solidarność in Poland, as well as in the solidarity
with the struggle to end apartheid in South Africa and other international
situations – such as the support to democratic trade unions in Chile under
the Pinochet dictatorship.
The term ‘‘globalization’’ came into use at this time and spread rapidly

to describe how, in the wake of the breakdown of political blocs, the
opening of trade and financial markets to international competition and
foreign investment, together with the rapid spread of radical technolog-
ical changes, has dramatically transformed social and economic relations
within and among countries.
A strong signal of the change in the environment for the ILO’s work

came in 1995 with the successful holding of the World Summit for Social
Development in Copenhagen. While I was Ambassador of Chile to the
United Nations, I proposed the idea of a World Social Summit and was
later honoured to be elected President of its Preparatory Committee. It
was a major personal experience because the odds were clearly against
its success. It was also an opportunity to work closely with the workers’
and employers’ groups of the ILO. Such a global conference on social de-
velopment, attended by around 120 heads of state and government, could
not have been held 10 years earlier and it reached consensus on a pro-
gramme of 10 commitments to address poverty, unemployment and so-
cial exclusion. By the mid-1990s, however, it was becoming clear that
the benefits and opportunities of globalization were unequally shared
and that many people were seriously concerned. The Social Summit is
key to understanding the role of the ILO today and in the future. It ad-
dressed the major social issues raised by the Declaration of Philadelphia
in the contemporary setting of globalization. It logically concluded that,
to implement its 10 commitments, the ILO normative tripartite system
should be strengthened.
As a consequence, the ILO’s role and broad mandate were reinforced

in the Copenhagen Declaration and Programme of Action of the World
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Summit for Social Development, which included the commitment ‘‘to
promote the goal of full employment as a basic priority of our economic
and social policies, and to enable all men and women to attain secure and
sustainable livelihoods through freely chosen productive employment
and work’’.6 The Social Summit was the first high-level pronouncement
that absolute poverty should be eradicated, not merely alleviated. That
consensus became the basis of the Millennium Development Goal on
Poverty Reduction. But the Millennium Development Goals (MDGs)
failed to link employment creation and poverty reduction and, as events
later proved, highlighted the ILO’s key role – by omission.

Amongst the issues contained in the Copenhagen Declaration to which
I paid particular attention was the commitment to pursue ‘‘the goal of
ensuring quality jobs, and safeguard the basic rights and interests of
workers and to this end, freely promote respect for relevant International
Labour Organization conventions, including those on the prohibition of
forced and child labour, the freedom of association, the right to organize
and bargain collectively, and the principle of non-discrimination’’.7 Rein-
forcing the ILO’s standard-setting function appeared essential at a time
when deregulation was presented as the magic wand that would empower
markets to solve prevailing economic and social ills.

The 1998 ILO Declaration on Fundamental Principles and Rights at
Work built a new ILO instrument on this consensus and created a new
means of action for the organization. It has furthermore proved to be an
attractive reference point for many public and private bodies engaged in
building a social floor to global development. In the words of its Pream-
ble, the Declaration asserts, ‘‘in seeking to maintain the link between
social progress and economic growth, the guarantee of fundamental prin-
ciples and rights at work is of particular significance in that it enables the
persons concerned, to claim freely and on the basis of equality of oppor-
tunity, their fair share of the wealth which they have helped to generate,
and to achieve fully their human potential’’.8

In the following year, 1999, the concept of Decent Work was launched
in my Report to the International Labour Conference. It identified and
addressed three interlinked challenges for the ILO: ‘‘to refocus its pro-
gramme, to restate its message in the idiom of contemporary needs, and
to mobilize external partnerships for resources and expertise’’. It further
specified that:

the primary goal of the ILO today is to promote opportunities for women and
men to obtain decent and productive work, in conditions of freedom, equity, se-
curity and human dignity. This is the main purpose of the Organization today.
Decent work is the converging focus of all its four strategic objectives: the pro-
motion of rights at work; employment; social protection; and social dialogue. It
must guide its policies and define its international role in the near future.9
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The establishment of the World Commission on the Social Dimension
of Globalization in 2001 and its subsequent report, A Fair Globalization:
Creating Opportunities for All, was a major milestone in engaging a wider
interest in the ILO.10 The fact that the tripartite ILO was ready to spon-
sor the exercise of bringing together a high-level group of ‘‘non-like-
minded’’ personalities from a wide variety of cultures and interests to
seek a way forward that would command broad support was itself impor-
tant. The fact that they were able to agree on a comprehensive package
of proposals, which included the global goal of Decent Work as a com-
mon aspiration for people all over the world, further reinforced the re-
emergence of the ILO as a leading agency in an evolving architecture
for the governance of globalization.
The work of the World Commission was immediately acknowledged

in the 2004 United Nations General Assembly Resolution 59/57 which,
inter alia, took note of its report ‘‘as a contribution to the international
dialogue towards a fully inclusive and equitable globalization’’ and re-
quested the Secretary-General to take it into account ‘‘in his comprehen-
sive report for the high-level review of 2005 at the sixtieth session of the
General Assembly, within the follow-up to the outcome of the Millen-
nium Summit of the United Nations’’.11 The 2005 World Summit Out-
come included the following paragraph:

We strongly support fair globalization and resolve to make the goals of full and
productive employment and decent work for all, including for women and
young people, a central objective of our relevant national and international
policies as well as our national development strategies, including poverty re-
duction strategies, as part of our efforts to achieve the Millennium Develop-
ment Goals. These measures should also encompass the elimination of the
worst forms of child labour, as defined in International Labour Organization
Convention No. 182, and forced labour. We also resolve to ensure full respect
for the fundamental principles and rights at work.12

This strong endorsement of the ILO’s Decent Work agenda has led to
further important steps in the United Nations intergovernmental and
inter-agency process. In July 2006, the ministerial segment of the United
Nations Economic and Social Council (ECOSOC) focused on the theme
of ‘‘Creating an environment at the national and international levels con-
ducive to generating full and productive employment and decent work
for all, and its impact on sustainable development’’. The ECOSOC Min-
isterial Declaration further endorsed Decent Work as a central develop-
ment goal and gave specific guidance on coordination arrangements for
its effective implementation by the United Nations system and other mul-
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tilateral organizations. It also identified a number of concrete steps aimed
at furthering implementation of the 2005 United Nations Summit com-
mitment to make the goal of full and productive employment a central
objective of national and international policies and at systematically
monitoring progress.13

This effort to foster a coherent system-wide follow-up to the 2005 Sum-
mit gained added significance as the drive to improve the effectiveness of
the United Nations system as a whole gathered momentum in 2006.14
The ECOSOC Ministerial Declaration has enabled the ILO to push for
a coherent system-wide effort to promote Decent Work for all, by calling
on the whole multilateral system and donor agencies to mainstream the
Decent Work agenda in their policies, programmes and activities, for
the achievement of the MDGs and the wider, internationally agreed, de-
velopment goals. The ministers also requested the ILO, in collaboration
with all relevant parties, to develop time-bound action programmes in
the 2015 time-frame foreseen for the Millennium Summit and the MDG
reviews. As a result, mainstreaming Decent Work is emerging on the
agenda of several United Nations and other bodies charged with coordi-
nating follow-up action on the MDGs. The ILO has also worked closely
with partner agencies under the umbrella of the Chief Executives Board,
chaired by the Secretary-General, to prepare and launch a toolkit to as-
sist in the mainstreaming of Decent Work as a system-wide goal that is
vital to accelerating progress towards the MDGs.15 The toolkit is de-
signed to be a ‘‘lens’’ that agencies can look through to see how their
policies, strategies, programmes and activities are interlinked with em-
ployment and decent work outcomes and how they can enhance these
outcomes by taking full account of the implications of their policies, strat-
egies, programmes and activities for employment and decent work during
the design stage and while advising and assisting countries and constitu-
ents with regard to their adoption and implementation.

Parallel to the recognition within the United Nations system, several
other international and regional high-level meetings have backed the De-
cent Work agenda. Following the African Union Extraordinary Summit
(Ouagadougou, September 2004), the Fourth Summit of the Americas
(Mar del Plata, November 2005) and the report of the Asian Develop-
ment Bank (2005), the Decent Work agenda received strong support
from European and Latin American heads of state and government at
the fourth European Union, Latin America and Caribbean (EU–LAC)
Business Summit (Vienna, May 2006) and from European and Asian
heads of state and government at the Sixth Asia–Europe Meeting at the
level of heads of state (Helsinki, September 2006). The European Com-
mission has also adopted several communications on Decent Work as a
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goal of both its external and internal policies. As well as the backing of
intergovernmental bodies, the ILO’s Decent Work agenda has received
a positive response at diverse gatherings of non-state actors such as the
World Economic Forum and the World Social Forum. The Programme
of the new International Trade Union Confederation (ITUC), adopted
at its founding Congress in Vienna in 2006, states: ‘‘Congress expresses
support for the ILO’s Decent Work Agenda – the application of interna-
tional labour standards, policies for full employment, social protection,
and social dialogue – which has increased the organisation’s standing
and visibility, and calls on the ITUC to participate fully in its concrete
implementation.’’16 The Decent Work agenda has now been universally
endorsed at the highest political level, both globally and regionally. At
the civil society level, a campaign for ‘‘Decent Work for a Decent Liv-
ing’’ has been launched by a number of non-governmental organizations
in cooperation with the ITUC.
These trends connect with ILO efforts towards the implementation of

Decent Work Country Programmes (DWCPs), which are the main in-
strument for cooperation with member states, and the ILO’s specific con-
tribution to international development frameworks, such as the United
Nations Development Assistance Framework, poverty reduction strat-
egies, national MDG strategies and other integrated development plans.
These country programmes, which reflect an articulation between the
normative, policy and operational dimensions of the Decent Work
agenda, are the main vehicle for ILO engagement with the ‘‘Delivering
as One’’ objective in the United Nations reform, calling for greater coor-
dination at the country level. A particular emphasis is placed on ensuring
that the ILO’s national tripartite constituency is closely involved in the
preparation of DWCPs and the integration of DWCPs into comprehen-
sive development strategies.17
Let me conclude this overview of the ILO and particularly of the De-

cent Work agenda in the multilateral system. I have argued that Decent
Work has provided a response to the challenge of globalization by com-
bining policy coherence with policies that make sense, in which the four
strategic objectives of social dialogue, social protection, worker rights
and employment and income opportunities are pursued simultaneously.
Globalization offers employment and income opportunities and there is
a real sense in which decent work provides a framework for integrating
trade policies and labour and social policies. Though the Decent Work
agenda has roots in the World Summit for Social Development of 1995,
it was taken up as the ILO’s vision of development in 1999. Since then,
the ILO has made considerable headway in incorporating the Decent
Work agenda into the objectives of agencies throughout the multilateral
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system, providing a basis for greater policy coherence in global gover-
nance.

Trade and employment: Towards greater policy coherence

It has long been recognized that trade policies have a significant impact
on the level and structure of employment, on wages and wage differen-
tials, and on labour market institutions and policies. At the same time,
labour and social policies influence the outcomes of trade policies in
terms of the growth of output and employment and the distribution of in-
come. There is, however, a less clear understanding of how the interac-
tion between trade and labour market policies unfolds in a particular
setting and how policies in the two domains can be designed in a more
coherent and consistent manner that would allow countries to reap the
benefits of trade and to achieve good labour market outcomes at the
same time.

When Pascal Lamy and I met shortly after he took up his position as
the Director-General of the WTO, we agreed that examining these links
between trade and labour market policy could serve as a useful input to
the policy-making process in both domains. We subsequently requested
our respective staff to prepare a study on trade and employment, which
was published in early 2007.18 As a joint undertaking by the WTO Secre-
tariat and the International Labour Office, the study aims to provide an
impartial view of what can be said, and with what degree of confidence,
on the relationship between trade and employment. It provides a thor-
ough and objective review of the academic literature, both theoretical
and empirical. Since a number of important policy conclusions relevant
to both the ILO and the WTO emerge from this work, the following two
sections will go into the findings of the study in some detail and outline
some of the policy implications.

Trade and the dynamics of job destruction and job creation

As trade theory has long predicted, trade should lead to a greater divi-
sion of labour between countries. The standard argument for greater
trade openness is that this will lead to a re-shuffling of resources in line
with comparative advantage, thus creating gains from trade that are to
everybody’s advantage. In order for this to happen, highly productive
producers will expand their production and conquer foreign markets,
while other firms will not be able to withstand competition from imports
and will reduce their output or close down. As the joint study argues,
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‘‘trade liberalization is expected to trigger a restructuring of economic
activity that takes the form of company closures and job losses in some
parts of the economy and start-ups of new firms, investment in increased
production and vacancy announcements in other parts of the econ-
omy’’.19 This view was also backed by a study for the Financial Services
Forum, which concluded:

The aggregate gains from global engagement, large though they are, are not
evenly shared and do not directly benefit every worker, firm, and community.
The many constituent forces of global engagement have also fostered economic
changes that have pressured the well-being of many workers. These pressures
are both short-term and long-term, and they often are concentrated in partic-
ular groups of workers, firms, and communities.20

Therefore, trade liberalization is generally associated with both job de-
struction and job creation. The net employment effect may be positive or
negative in the short run, depending on country-specific factors such as
the functioning of the labour and product markets. In the long run, how-
ever, economic theory predicts that the efficiency gains caused by trade
liberalization lead to positive overall employment effects, in terms of
quantity of jobs, wages earned or a combination of both. But even when
average wages actually rise, this does not mean that all workers are bet-
ter off since an average increase can mask adverse distributional change
and affect parts of the labour force negatively.

Employment, inequality and the limits of traditional trade theory

Although trade theory offers some insights into these relocation pro-
cesses, the joint study points out three important phenomena where
the empirical trends and traditional trade theory are at odds with each
other – and all three of them have major implications for trade and
labour market policies. The conventional assumption was that the re-
shuffling process triggered by trade liberalization would take place across
sectors. According to theory, labour-intensive sectors should shrink in
developed countries and skill- and/or capital-intensive industries should
expand, while developing countries should – in line with their relative
abundance of unskilled labour – see growth in labour-intensive sectors.
Such a process would hurt low-skilled workers in industrialized countries
and lead to rising inequality, whereas increased demand for labour in de-
veloping countries should first and foremost benefit unskilled workers,
with a positive impact on inequality. The empirical evidence initially ap-
peared to confirm these predictions; in particular, inequality decreased in
a number of East Asian economies as they became more open to trade.
At the same time, the wages of low-skilled workers in a number of devel-
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oped countries fell further behind those for skilled workers (i.e. the skill
premium increased). In other developed countries, decreasing demand
for low-skilled workers manifested itself in rising unemployment for this
group. However, the overall picture has now changed in three important
aspects.

First, despite the integration of developing countries such as China and
India into the global trading system, industrialized countries trade, above
all, with other industrialized countries. However, traditional trade theory
had so far focused on trade between developed and developing countries
and has very little to offer in terms of predicting the employment effects
of this kind of trade. Thus, we need to turn to a newer body of literature
that has examined such trade flows and, worryingly, concluded that they,
too, can increase the wage inequality between low-skilled and high-
skilled labour. Another implication of increased trade between industri-
alized countries is that it may increase the sensitivity of labour demand
to wage changes. Moreover, the mere possibility to relocate production
can be used as a credible threat to weaken workers’ resistance to wage
reductions. This structural shift in bargaining power can have repercus-
sions for the functional distribution of income between capital and la-
bour, tilting it towards the former, and thus further contribute to greater
income inequality. In addition, the possibility to relocate production
might explain why workers in industrialized countries perceive a loss of
job security as countries liberalize.

The second phenomenon emphasized in the joint study is that, con-
trary to the expectations of traditional trade theory, greater wage differ-
entials between low-skilled and high-skilled workers have also been
observed in developing countries during trade liberalization, notably in
Latin America. A number of factors have been advanced in the literature
to explain this increase in skill premiums, including the timing of trade
liberalization, the tariff schedules in place before trade liberalization and
trade-induced technological change. More research on this clearly needs
to be done, in particular to explain the interaction between trade, foreign
direct investment and technological change and their consequences for
wage inequality and the functional distribution of income between capital
and labour.

The third unexpected outcome of trade liberalization is that substantial
reshuffling of employment has taken place within sectors rather than be-
tween sectors, as traditional trade theory would lead us to expect. One
possible explanation is that trade liberalization has enabled the most pro-
ductive firms in each sector to expand, regardless of whether they are
import-competing or not. On the other hand, trade destroys firms in all
sectors that are unable to withstand the increased competitive pressure.
Thus we can observe that, within the same sector, some firms expand
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while others are closing down and lay off workers. This could be seen as
good news because it should be easier to re-employ these workers within
the same sector. However, it also means that trade liberalization can af-
fect jobs within virtually all sectors, and not just in import-competing sec-
tors. This makes targeted interventions more difficult and, as the joint
study argues, hard to justify.

Promoting equity to achieve a fair globalization

In sum, traditional trade theory appears to have downplayed some im-
portant implications of trade liberalization that can be observed in many
– though not all – countries: greater inequality that results from increased
skill premiums and/or a shift from labour to capital incomes, and a loss of
employment security in industrialized countries. Both are of course im-
portant consequences that, if left unaddressed, create opposition to glob-
alization and can make it politically and socially unsustainable. I would
therefore argue that labour and social policies are required in order to
redistribute some of the gains from trade from winners to losers. How-
ever, as the authors of the joint study recognize, policy-makers may be
confronted with a trade-off between equity and efficiency, although this
need not necessarily be a very steep one. But, even where a trade-off ex-
ists, it should not be a pretext to lose sight of the equity objective. As I
have argued above, attaining greater equity and providing social protec-
tion in times of insecurity were two of the fundamental objectives that lay
behind the foundation of the ILO almost 90 years ago. That they remain
as valid and urgent as always becomes ever more clear as the current era
of globalization unfolds, and achieving a ‘‘fair globalization’’ has thus be-
come one of the ILO’s central objectives.21
Having outlined these meta-trends of increasing inequality and insecu-

rity, it is important to highlight another argument brought forward by the
joint study – that the consequences of trade liberalization are highly de-
pendent on context and that country-specific factors such as labour mar-
ket policies, macroeconomic policies and skills endowment will all affect
the way that a country can adapt to greater trade openness. The study
therefore argues that ‘‘one of the general conclusions that can be drawn
from the literature is that the employment effects of trade have differed
significantly across countries’’.22 This implies that a one-size-fits-all
approach to trade liberalization is ill equipped to take account of these
country-specific factors: it will not allow countries to reap the full benefits
of trade liberalization and, I would argue, it can at times be detrimental
to employment outcomes. Therefore, each country will have to find ways
to best address the challenges posed by trade liberalization. Social dia-
logue between workers, employers and governments can be an effective

140 JUAN SOMAVIA



way to find such well-adapted solutions that take the needs of each side
into account.

Policy responses to trade opening and the Decent Work agenda

In what follows, I would like to outline some examples that illustrate how
social and labour market policies can make trade liberalization more
successful. I start by discussing social dialogue as a process to find well-
adapted solutions, then highlight the importance of social security sys-
tems and active labour market policies, and finally turn to mechanisms
for redistribution and policies for education and vocational training. I
focus on these aspects because they all relate to the Decent Work agenda
and therefore fall within the ILO’s mandate and area of expertise. Co-
herent action in these policy areas not only will contribute towards mak-
ing Decent Work a reality for women and men around the world and
thus make globalization more fair and sustainable, but also makes good
economic sense. However, policy coherence cannot mean that social and
labour market policies should be subordinated to the imperative of trade
liberalization. Quite to the contrary – and I will return to this point later
– it means that trade policy itself needs to be designed with its social ram-
ifications in mind. After all, the stated objective of trade liberalization is to
enhance welfare – and this is not an abstract goal but can be achieved only
by improving the lives of working women and men and their families.

Freedom of association and social dialogue

I have already highlighted the importance of social dialogue in formulat-
ing policies that can address the challenges posed by trade liberalization.
For this to be effective and meaningful, workers and employers alike
must be able to organize freely and without interference from the state.
Respect for freedom of association and the right to bargain collectively,
one of the fundamental principles and rights at work, is now supported
by a broad global consensus and forms a cornerstone of the ILO’s De-
cent Work agenda. Nevertheless, there has been debate about the eco-
nomic effects of these rights, and some developing countries have
expressed concerns that the full exercise of these rights could have a neg-
ative impact on their economic competitiveness. However, as the joint
study concludes, there has been little empirical support for this view in
the economic literature. On the contrary, the evidence suggests that there
is, for example, a strong relationship between these rights and higher
total manufacturing exports. In my view, this finding does not come as a
surprise since we have long known about the importance of sound demo-
cratic institutions and the rule of law for economic development; – and
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freedom of association and the right to bargain collectively are clearly
one of the most important elements of these, with a direct impact on the
way an economy works. As a process right, it is also invaluable to pro-
mote broad social support for economic reforms and to advance a more
equitable distribution of the burdens and benefits from trade liberaliza-
tion.

Providing social security and facilitating the transition between jobs

As we have seen above, trade liberalization will trigger a reshuffling of
resources within and between sectors, – and it is indeed this process of
reallocating resources from inefficient to more efficient use that is sup-
posed to generate the positive long-term effect from trade liberalization.
However, labour is not just a resource, it is people. The ILO has long un-
derstood that labour is not a commodity. Workers depend on the income
from their work and therefore value security and insurance over adverse
professional events such as the loss of their job. Job security legislation
and unemployment benefits are tools that can meet this demand for in-
surance and provide a buffer against the most negative consequences of
job losses. Given that retrenchments often affect men and women differ-
ently, such provisions also have an important gender dimension. Having
social security and job protection systems in place is thus an important
prerequisite when implementing trade liberalization, and I would argue
that they can be designed without incurring a major cost in terms of effi-
ciency losses. The joint study supports this view and concludes that, while
‘‘there are reasons to believe that a trade-off exists between efficiency
and insurance, . . . this trade-off does not need to be very steep if insur-
ance policies are designed appropriately’’.23
Efficiency and equity are clearly compatible goals when it comes to

policies that facilitate the transition between jobs: they aim to give
workers a new source of employment and at the same time ensure that
labour does not lie idle. In particular, active labour market policies at-
tempt to facilitate re-employment by providing retraining or by assisting
workers to relocate geographically. Most industrialized countries make
broad use of such active labour market policies and they are increasingly
being seen as a preferable alternative to passive income support for
the unemployed. Whereas some middle-income countries have begun to
strengthen social protection systems and increasingly make use of active
labour market policies, this is not the case in many low-income countries,
mainly owing to resource constraints. The possibility of introducing such
policies for a limited duration, and specifically targeting those negatively
affected by trade reform, has been discussed in the literature and has re-
cently been raised in the context of the ‘‘Aid for Trade’’ debate. Strength-
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ening the capacity of developing countries to design and implement such
programmes could, indeed, enable them to cope better with the social im-
pact of economic reforms as well as help to increase popular support for
the reforms themselves.

Redistribution policies to address inequality

As the joint study argues, it is also increasingly recognized that it is im-
portant for policy-makers to ensure that the benefits of global economic
integration are sufficiently widely shared in order to maintain or obtain
public support for trade opening. Increases in the skill premium or in in-
come inequality represent a particularly serious challenge for developing
countries with limited experience in the design of redistribution policies
and the necessary financial and administrative capacities. Yet, again,
there are indications that the trade-off between equity and efficiency
need not be great and that win–win strategies exist where policies that
are good for equity are also good for growth.

Education and training policies for pro-poor growth

One such policy with simultaneous benefits for equity and growth is to
provide wider access to education. As the joint study has brought out,
good education policies are pivotal to equip countries to deal with eco-
nomic and technological change – whether educed by trade opening or
other factors. The same holds true on the level of an individual worker:
good education enhances an individual’s capacity to deal with change,
an important aspect in a globalized world that expects individuals to
adapt constantly to new situations. However, the joint study also makes
it clear that it has become increasingly hard to predict the set of skills
needed for future employment, and that education systems will need to
be sufficiently flexible in order to respond to economic changes. More-
over, the dynamic requirements on individual skills make it clear that
education cannot be a once-off process that ends when a person leaves
school or university. Rather, it underscores the need for comprehensive
vocational training systems and for continued on-the-job training – two
tools to foster individual employability and overall economic efficiency
that the ILO has long promoted.

Other policies and Aid for Trade

Although strong institutions for social dialogue can help to design
appropriate policies to accompany trade opening in areas such as social
security, redistribution and education, these policies by themselves –
important as they are – are clearly not sufficient to make trade liberal-
ization successful. The joint study argues rightly that how successful
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developing economies are in the creation of more and/or better jobs
depends above all on the supply response of the economy to trade
liberalization. Developing countries, in particular, face a number of
bottlenecks that include inadequate finance, physical infrastructure, tele-
communication, information and human capital. The international com-
munity can play a vital role to help developing countries to overcome
such supply constraints, an idea that is increasingly reflected in the de-
bate on Aid for Trade. However, even with broad international support,
it will take many years to overcome some of the bottlenecks – which lim-
its the potential benefits of a rapid opening to trade. This may explain
why the expected benefits of rapid trade liberalization have often failed
to materialize and why their overall outcome has often been disappoint-
ing. The pace and scope of trade reform itself are thus important, and
countries should determine them according to the supply bottlenecks
present in the economy and adapt reform to the existing social and la-
bour market conditions.

Conclusions: Integrating social and economic policy –
a challenge for global governance

In my view, what emerges strongly from this discussion is that trade poli-
cies and labour and social policies do interact and that greater policy co-
herence in the two domains can help to ensure that trade reforms have
significantly positive effects on both growth and employment. This has
two fundamental implications.
First, countries that have well-designed social and labour market poli-

cies in place when undergoing trade liberalization will be in a better po-
sition to reap its benefits and to cope with possible adverse effects. We at
the ILO, through our Decent Work Country Programmes, help our mem-
ber countries to build sound labour market institutions and to formulate
policies in dialogue with the social partners, namely workers and em-
ployers. The discussion has shown the importance of adequate social pro-
tection for displaced workers, but I would want to argue that we cannot
stop there. In my view, what is needed is a comprehensive and coherent
package of labour market policies with the dual goal of creating social
equity and improving economic efficiency. Although there can be a
trade-off between these two goals, this need not be a steep one – and
there is significant scope for win–win solutions. For example, facilitating
the transfer of labour between and within sectors will be in the interest of
workers and reduce inequality, but it will also contribute to efficient re-
source allocation – as can education and vocational training. Likewise,
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the full exercise of the fundamental right to freedom of association can
be equity-enhancing by improving the bargaining power of workers, but
functioning social dialogue can also increase efficiency by identifying
ways to improve productivity, maintaining social stability and facilitating
negotiated solutions that are in the interest of both workers and em-
ployers.

Here, the Decent Work Agenda we pursue at the ILO, with its objec-
tive to promote opportunities for women and men to obtain decent and
productive work in conditions of freedom, equity, security and human
dignity, has a lot to offer in terms of practical tools and well-adaptable
solutions. Decent Work provides not only a goal, however, but also a
framework for policy coherence within and among the agencies of the
multilateral system, particularly regarding coherence between trade poli-
cies and labour and social policies.

However, as one member of the ILO’s Governing Body put it when we
debated the joint study in March 2007, poorly designed trade policies
cannot be made right by well-designed labour market policies. What this
implies is that trade policy needs to be designed and implemented in a
manner that takes account of adjustment problems in the labour market.
This should be done with the aim not only to make trade reform econom-
ically beneficial but also to ensure that the benefits are widely shared by
workers. All too often, today’s segmented approach results in the oppo-
site outcome – namely that the economic gains from trade reform fall
short of expectations and yet the social cost they cause is considerable.
However, we need to be careful to avoid generalizations, since, as argued
by the joint study, the impact of trade on employment and wages will
vary with country-specific characteristics. What follows from this is that
countries will have to adapt steps towards greater trade openness to their
specific situation, e.g. through appropriate sequencing and timing, to
maximize the long-term benefits from free trade and to avoid adverse,
unintended social consequences. The ILO is working to develop techni-
ques of impact assessment that could help countries to anticipate and
thus prepare for the changes that intensified competition brings. This is
of particular importance for countries at early stages of development,
which generally lack adequate social protection mechanisms.

Under the current special and differential treatment provisions, devel-
oping countries are generally granted longer grace periods to comply
with agreements and commitments, and developing countries also receive
support to strengthen their capacity to conform to WTO agreements and
to handle disputes. In addition, there are numerous special provisions for
the least developed countries. As the World Commission on the Social
Dimension of Globalization argued in its report A Fair Globalization:
Creating Opportunities for All:
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Uniform rules for unequal partners can only produce unequal outcomes. Given
the vast differences in levels of development, we believe that there is a need for
affirmative action in favour of countries that are latecomers and do not have
the same capabilities as those which developed earlier. It is possible to have a
set of multilateral rules in which the obligations of countries are a function of
their level or stage of development. A simple starting point would be to allow
flexibility to these countries for joining in, or opting out of proposed disciplines
or new issues in the WTO to permit greater policy space for them to pursue na-
tional development policies.24

Improving the interaction between trade policies and policies to pro-
mote Decent Work requires both sufficient policy space to put in place
country-specific strategies and increased capacity to design and imple-
ment such strategies. Enhanced collaboration between the ILO and the
WTO, respecting each organization’s specific mandates and expertise
and within a broader multilateral framework for improved policy coher-
ence, is a practical way of improving governance and achieving the
shared goal of sustainable development.
I believe that the Decent Work agenda has given us an opportunity to

look at the positive interaction between trade and social policies, and to
do so by moving away from the certainty of some that trade is always
good and the certainty of others that, that if trade is stopped, overall so-
cial conditions will improve. Neither is true. The joint study on trade and
employment by the ILO and WTO secretariats concluded that trade lib-
eralization produces both job destruction and job creation. In the short
run the effects of liberalization may be positive or negative, depending
on factors such as the functioning of a labour and product market as
well as the pace, depth and sequencing of market openings, the fairness
of international rules and the existence or not of social protection mea-
sures to weather the adjustment needs.
In the long run, if the necessary policy balances are there, more open

markets are likely, on average, to generate more jobs, better wages or a
combination of both. But such averages will, we know, hide impacts that
affect some working women and men negatively and sometimes very neg-
atively. I believe that the tripartite ILO is today well placed to develop a
balanced approach to trade and employment issues that respects the in-
terests of developed and developing countries and those of workers and
employers in all regions – and to do so away from imposed conditional
ties but with a clear commitment to the values of all strategic objectives
in the Decent Work agenda. Furthermore, we can do this in cooperation
with the WTO and other interested international organizations. The basis
is an integrated approach that recognizes the need for fair trade rules,
sustainable enterprises and appropriate employment and social policies
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to deal with the downsizing. This will give greater security to workers,
families and communities and greater opportunities for all countries to
share in the benefits of trade.
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6

Placing human rights in the
Geneva consensus

Louise Arbour and Shervin Majlessi

The new world order after the Second World War envisaged among oth-
er things the creation of a new human rights mechanism and a new world
trading system. Soon after the end of the war, and almost simultaneously,
a Universal Declaration of Human Rights (UDHR) and the Havana
Charter for an International Trade Organization were adopted. The hu-
man rights system was later complemented by a series of treaties and
treaty bodies as well as the Special Procedures of the Commission on Hu-
man Rights (now replaced by the Human Rights Council). The Havana
Charter, however, never entered into force, and instead the General
Agreement on Tariffs and Trade (GATT) acted as a de facto organiza-
tion ad interim.

The end of the Cold War provided for an opportunity to revamp the
human rights machinery and to complete the world trade project, leading
respectively to the Vienna Declaration and Programme of Action and
the Marrakesh Agreement Establishing the World Trade Organization.
Again, however, these simultaneous evolutions happened on parallel
tracks.

Since the publication of the precursor of the current volume,1 the link
between trade, development and human rights has been treated exten-
sively in academic circles and beyond. Nonetheless, among both the hu-
man rights community and trade practitioners these linkages are still not
immediately obvious.

However, the current Director-General of the WTO, Pascal Lamy, has
shown greater openness to the inclusion of social and development issues
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on the trade agenda, especially through his proposal for a new ‘‘Geneva
consensus’’ (as opposed to the more market fundamentalist ‘‘Washington
consensus’’): ‘‘a belief that trade opening does work for development, on
the condition that the imbalances it creates, both domestically and inter-
nationally, are properly addressed.’’2 To address global problems, includ-
ing the social impact of economic policies, he then proposed a system of
global governance.3
In discussing the role of the WTO in global governance, this chapter

will focus on the position of human rights in global governance and the
linkage between the human rights, trade and development agendas, by
placing the question of human rights within the framework of the Geneva
consensus. In order to illustrate the relevance of human rights to the pro-
posed Geneva consensus, we shall first elaborate on the linkage between
trade and human rights, especially in the areas of trade in agriculture,
services, investment and intellectual property, as well as questions of
non-discrimination in trade and human rights and of trade and develop-
ment. We will then address the role of human rights in the context of the
three elements that Lamy proposes for a system of global governance:
common values, legitimate actors and a system of arbitrating the values.4
The conclusion will reiterate that, whereas the multilateral trading
system provides a legal framework for the economic aspects of the
liberalization of trade, human rights norms and standards provide a
legal framework for addressing the social dimensions of trade liberaliza-
tion. Coherence among global actors is the key to reconciling these
frameworks.

Trade and human rights – opportunities and risks

There is a link between trade, development and human rights. Trade
can help guarantee the enjoyment of human rights by improving oppor-
tunities for economic growth, job creation and the diffusion of technol-
ogy and capital and can contribute to development and the eradication
of poverty. Trade can, however, also threaten human rights in some
situations.
In response to mandates from the Commission on Human Rights and

the Sub-Commission on the Promotion and Protection of Human Rights,
the High Commissioner for Human Rights prepared six reports that
cover different aspects of the linkage between trade and human rights.
This chapter draws on these reports to outline briefly the potential im-
pact of trade liberalization in different sectors on various human rights.
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Trade liberalization in agriculture

The International Covenant on Economic, Social and Cultural Rights
(ICESCR) specifically identifies the need to ensure that international
trade promotes the right to food. Article 11(2) states: ‘‘[t]he States
Parties to the present Covenant, recognizing the fundamental right of
everyone to be free from hunger, shall take, individually and through
international co-operation, the measures, including specific programmes,
which are needed . . . taking into account the problems of both food-
importing and food-exporting countries, to ensure an equitable distribu-
tion of world food supplies in relation to need.’’5

Liberalization of trade in agricultural products can create export op-
portunities in agricultural exporting countries, augment domestic supplies
of food, optimize the use of world resources, increase transparency and
accountability in international trade in agriculture, and promote growth
and development.6 However, the liberalization of agricultural trade can
also have a negative impact on human rights. For example, small farmers
might not have the capacity to grow sufficient export crops and might
even experience greater competition for resources, including land, thus
marginalizing them from the potential benefits of trade. Similarly, greater
export opportunities might lead to the reallocation of land and other
resources away from domestic food production, with possible adverse
consequences for household food security. Without the introduction of
appropriate safeguards and transitional measures, trade rules and poli-
cies could have adverse effects on the right to food, workers’ rights of
small farmers and the rural poor. On the other hand, agricultural subsi-
dies in developed countries can also have an impact on the human rights
of the rural poor in developing countries. According to the Human De-
velopment Report 2005, ‘‘[m]ore than two-thirds of all people surviving
on less than $1 a day live and work in rural areas either as smallholder
farmers or as agricultural labourers. Unfair trade practices systematically
undermine the livelihoods of these people.’’ The report cites as an exam-
ple the price distortions caused by US subsidies that have a direct impact
on cotton producers in poor countries, because these subsidies lower
world prices by 9–13 per cent.7

In principle, in addition to subjecting international agricultural trade to
a rule-based and more transparent system, the WTO’s Agreement on
Agriculture includes special and differential treatment provisions for de-
veloping countries.8 However, the Agreement on Agriculture currently
does not make a distinction between different types of agriculture, such
as commercial agriculture or subsistence agriculture, or between different
players, from low-income and resource-poor farmers on the one hand to
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national and international agribusiness on the other. The results of a
study by the Food and Agriculture Organization (FAO) suggest that,
‘‘particularly for countries at earlier levels of development, trade reform
can be damaging to food security in the short to medium term if it is in-
troduced without a policy package designed to offset the negative effects
of liberalization.’’9 Furthermore, according to the Organisation for Eco-
nomic Co-operation and Development (OECD), since the Uruguay
Round, governments in OECD countries have continued to maintain rel-
atively high levels of support and protection to agriculture.10
At the outset of the Doha Round of negotiations, WTO member states

agreed that differential treatment for developing countries should be an
integral part of all elements of the ongoing negotiations in order to en-
able them to take into account their development needs, including food
security and rural development.11 Such commitments can be seen as
potential means of operationalizing the international cooperation com-
mitments under the ICESCR and the Declaration on the Right to Devel-
opment.12 With the fate of Doha Round still in the balance, similar
commitments have to be extended to future rounds of negotiations within
the WTO in order to ensure the flexibility necessary for states to liberal-
ize agricultural trade, while at the same time respecting, protecting and
fulfilling human rights.

The liberalization of trade in services

In a general sense, the more efficient supply of services in any sector can
promote economic growth and development, and therefore could provide
the economic means needed to promote human rights.13 Liberalization
of trade in services can promote economic performance, provide a means
for countries to capitalize on competitive strengths, offer lower prices to
consumers in areas such as telecoms, promote faster innovations, and en-
courage technology transfer. However, without adequate governmental
regulation and proper assessment of its effects, the liberalization of trade
in services can also have undesirable effects and can threaten universal
access by the poor to essential services. The liberalization of trade in
services can affect human rights, such as the right to health (including
the right to water) and the right to education, in various ways, depending
on a range of issues, not least the type of services being supplied, the
mode of service delivery, the development level of the country and its in-
ternal infrastructure, the regulatory environment and the level of existing
services prior to liberalization. The case of the privatization of the water
supply in Cochabamba, Bolivia, illustrates this point. After a private con-
sortium obtained a concession to mange the water supply, the increase in
user charges led to public protest and eventually the contract had to be
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cancelled.14 Different service sectors require different policies and time-
frames for liberalization and some areas are better left under governmen-
tal authority.

Two parts of the General Agreement on Trade in Services (GATS) are
particularly relevant to human rights. First, the ‘‘general obligations and
disciplines’’ include: the principle of non-discrimination (‘‘most-favoured-
nation treatment’’); the promotion of transparency in relation to laws and
regulations that affect trade in services; assurances that regulations affect-
ing trade in services are applied in a reasonable, objective and impartial
manner; a safeguard to protect countries facing serious balance of pay-
ment difficulties; provisions to increase developing country participation
in world trade by strengthening their domestic services capacity (through
technology transfer, improving their access to information and opening
up markets in sectors relevant to developing country exports); and also
exceptions to the application of GATS in order to protect public morals,
as well as human, animal and plant life.15 Second, GATS sets out specific
‘‘market access’’ and ‘‘national treatment’’ obligations that apply only to
those service sectors (ranging from transport to health and education)
identified and scheduled by each member state.16

At the same time, from a human rights perspective, all people are enti-
tled without discrimination to certain levels of health care, education,
drinking water supply and other basic services, and these entitlements
should be protected in the processes of liberalization and privatization.
States, therefore, hold responsibilities, both nationally and internation-
ally, to guarantee minimum standards of affordable access to service sup-
ply and should not leave the concerns of human welfare solely to market
forces.17

Consequently, regulators need to be conscious of ensuring that liberal-
ization policies take into account state responsibilities to respect, protect
and fulfil human rights. Human rights law does not place obligations on
states to be the sole provider of essential services; however, states must
ensure non-discriminatory and equitable service supply and guarantee
the availability, accessibility, acceptability and adaptability of essential
services (such as health, education or water), including their supply,
especially to the poor, vulnerable and marginalized. To do so requires
constant monitoring of policies and targeted action by independent
regulators.

Investment

Even though the issue of investment was dropped from the Doha Round
agenda in 2004, foreign direct investment (FDI) and its effect on the en-
joyment of human rights is particularly important as a trade and human
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rights issue and is likely to be raised again in future WTO and other mul-
tilateral or bilateral negotiations.18
The fact that investment can promote trade, growth and development

through upgrading national infrastructures, introducing new technologies
and providing employment opportunities suggests at first glance a poten-
tial correlation between investment and the enjoyment of human rights,
particularly economic, social and cultural rights and the right to develop-
ment.19 The United Nations Conference on Trade and Development
(UNCTAD) has noted that investment has generated significant employ-
ment in certain economic sectors, and there is evidence to suggest that
increases in investment have had positive effects on the participation of
women in paid employment.20 Investment can, however, also have unde-
sired effects where there is insufficient regulation to protect human rights.
Whereas the objective of ensuring efficient international production by

lowering barriers to investment might be what drives investors, govern-
ments generally seek higher levels of investment in order to pursue na-
tional development objectives. Meeting these two goals might sometimes
require compromise. From a human rights perspective, it is important to
balance these objectives, with a view not only to attracting investment
and promoting national development but also to achieving economic, so-
cial, cultural and political development in which all human rights and
fundamental freedoms can be fully realized.
The relationship between human rights and investment depends on a

range of variables – the country and sector in question, the type of invest-
ment, the motivations of the investors and the responsibility of the gov-
ernment. Investment liberalization can modify the balance among those
variables by strengthening investors’ rights and affecting to an extent the
policy choices that governments have to direct investment. On the one
hand, this potentially increases the available resources needed to pro-
mote and protect human rights. On the other hand, strengthening invest-
ors’ rights alone could skew the balance of rights and obligations in
favour of investors’ interests over those of states, individuals and com-
munities. In the past, there has been concern that governments have low-
ered environmental and human rights standards – including labour and
health standards, freedom of expression and freedom of association – to
attract investment (known as the ‘‘race-to-the-bottom’’). An extreme ex-
ample is the temptation for transnational pharmaceutical companies to
relocate their research and development to less developed countries
where they can flout employment and social protection policies, including
ethical and medical standards, that exist in developed countries. For in-
stance, the number of clinical research organizations has increased con-
siderably in India during recent years and India has adopted guidelines
on ‘‘good clinical practices’’ that govern clinical trials of pharmaceutical
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products and include ‘‘consent by the patients’’. However, some ob-
servers have questioned the meaning of consent from patients who are
illiterate and might not adequately understand the true risks involved in
the trials.21

From a human rights perspective, therefore, complementary measures
are needed to ensure an appropriate balance of rights and obligations
between states and towards investors, bearing in mind states’ responsibil-
ities under human rights law. As states undertake multilateral or bilateral
negotiations to achieve progressively higher levels of investment liberal-
ization through implementation of investment agreements, it is important
to remember that states also have concurrent responsibilities under inter-
national law to promote and protect human rights. In this context, bal-
ancing investors’ rights with investors’ obligations, and ongoing efforts
to promote corporate social responsibility should be explicitly acknowl-
edged in investment agreements.22

Intellectual property

Intellectual property protection – particularly patent protection – should
lead to more investment in innovation, including in pharmaceutical re-
search, which is necessary for the promotion of the right to health.23 At
the same time, it may result in an overly commercial approach to innova-
tion and a concentration of control over the dissemination of drugs and
other technology in the hands of relatively few corporations, and it may
have an impact on the protection of indigenous knowledge. In so doing,
the protection of intellectual property might lose sight of its overall de-
velopmental objectives, namely the incentivization of innovation with a
view to developing new technology that will benefit society as a whole.
In particular, highly priced drugs could become unaffordable for poor
people and have negative implications for the enjoyment of the right to
health and other human rights.24 The case of the 1997 amendment to
the Medicines and Related Substances Act of 1965 in South Africa illus-
trates this point. In that instance the government encouraged pharmacists
to substitute costly patented drugs with cheaper generic equivalents in an
attempt to ensure the supply of more affordable drugs in the face of the
rising AIDS crisis. The amendment was challenged in court by the Phar-
maceutical Manufacturers Association and 39 drug companies on several
grounds, including that it violated South Africa’s obligations under the
WTO’s Agreement on Trade-Related Aspects of Intellectual Property
(TRIPS); in response, the government invoked its positive duty to fulfil
the right to health.25

From a human rights perspective, the ICESCR identifies a need to bal-
ance the protection of both public and private interests in intellectual
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property and binds states to design intellectual property systems that
strike a balance between promoting general public interests in accessing
new knowledge as easily as possible and protecting the interests of au-
thors and inventors in such knowledge.26
TRIPS provides some room for achieving this balance. First, members

may take measures to protect issues relevant to the ICESCR, in partic-
ular health care, nutrition and the environment. Second, in relation to
patents, members may authorize third parties to work the patent with-
out the authorization of the patent holder, subject to certain limitations
(‘‘compulsory licensing’’). Third, TRIPS encourages international coop-
eration and developed country members are obliged to provide incen-
tives to their enterprises and institutions to promote and encourage
technology transfer to least developed countries.27 However, although
the Agreement identifies the need to balance rights with obligations, it
gives no guidance on how to achieve this balance.
The WTO Doha Declaration on the TRIPS Agreement and Public

Health (2001) strengthens the right of countries to use compulsory licens-
ing for importing generic drugs and promoting public health and has to
be interpreted in a spirit that reflects this commitment.28 States must
monitor the implementation of TRIPS to ensure that the right balance
is achieved between the interests of the general public and those of the
authors, while taking into account the cultural and other rights of indige-
nous and local communities. Developed countries should also be encour-
aged to establish clear incentives to promote technology transfer and the
supply of affordable drugs to developing countries.

Non-discrimination in trade and in human rights

In treating the subject of trade and human rights it is essential to out-
line the difference in meaning and implications of the principle of non-
discrimination under each discipline.29
It is important to highlight the fact that the goals of the two principles

are, in many ways, quite different. The human rights principle of non-
discrimination, rooted in the Charter of the United Nations and the
UDHR, is intrinsically linked with the principle of equality. As two sides
of the same coin, non-discrimination and equality provide the founda-
tions for the free and equal enjoyment of human rights. The equality re-
ferred to is not restricted to formal equality but extends to achieving
substantive equality, which creates an obligation for states to take posi-
tive measures to redress the structural biases that lead to discrimina-
tion.30 Nonetheless, it is important to note that this principle does not
require guaranteeing equality of outcomes and does not purport to re-
move entirely the incentives according to which markets function.
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The trade principle of non-discrimination is primarily directed towards
reducing trade protectionism and improving international competitive
conditions rather than achieving substantive equality. For example, the
trade principle of ‘‘national treatment’’ does not prohibit discrimination
against nationals even if the national provider of a ‘‘like’’ product or ser-
vice might be in a weaker position comparatively.31 But treating un-
equals as equals is problematic for the promotion and protection of
human rights and could result in the institutionalization of discrimination
against the poor and marginalized. For example, non-discriminative ap-
plication of trade rules that do not take into account the need to alleviate
rural poverty can increase the vulnerability of small farmers and rural
poor.

Accordingly, even where the net social benefit from trade liberaliza-
tion favours the majority in a certain country, the principle of non-
discrimination under human rights law requires action to protect the
human rights of those who do not benefit. It has to be noted that the
WTO does allow certain exceptions to the principle of non-discrimination,
generally to protect public morals and human, animal or plant life or
health, or to allow developed countries to implement generalized prefer-
ences in favour of developing country imports (known as ‘‘the general-
ized system of preferences’’).32

Trade and the right to development

Although the basis and notion of the right to development has been sub-
ject to much debate, and is not like other legally binding human rights
embodied in an international treaty, at the World Conference on Human
Rights in 1993 a consensus emerged where the right to development was
recognized ‘‘as a universal and inalienable right and an integral part of
fundamental human rights.’’33 According to the Declaration on the Right
to Development, states have a duty to formulate appropriate national de-
velopment polices that aim at the constant improvement of the well-being
of the entire population.34 The right to development is a right to a partic-
ular process of equitable development in which all fundamental freedoms
and human rights (economic, social, cultural, civil and political) can be
realized.35 Accordingly, states and the international community have a
responsibility in this area that goes beyond the theory of comparative ad-
vantage played out at the international level. As Robert Howse pointed
out in his 2004 study commissioned by the High Commissioner for Hu-
man Rights, ‘‘in the context of trade liberalization the right to develop-
ment conveys a set of quite definite, and powerful normative messages,
and . . . mainstreaming the right into the WTO actually yields a very con-
crete agenda for transformation of practice and even structure’’.36
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The ‘‘Doha Development Agenda’’ of the WTO, which placed devel-
opment issues and the interests of developing countries at the heart of
the WTO’s work, and the WTO work programme on Aid for Trade,
which comprises aid that finances trade-related technical assistance,
trade-related infrastructure and aid to develop productive capacity, are
important steps in addressing the imbalances created by trade liberaliza-
tion. Whatever the result of the current round of trade negotiations, the
WTO must keep its focus on development in accordance with its stated
objectives.37 However, the organization’s approach to the question of de-
velopment should be broadened to take into account the human rights
considerations outlined above.

Human rights and the Geneva consensus

WTO agreements contain no reference to human rights. Several WTO
agreements contain general exception clauses, some of which are closely
linked to specific human rights (ban on the use of prison labour, protec-
tion of privacy), and some of which could be applicable to a broader
range of human rights concerns (allowing states to take measures for the
protection of public morals, protection of human, animal and plant life or
health, and protection of public order).38 The preamble of the WTO
Agreement also refers to the objectives of ‘‘raising standards of living’’
and ‘‘sustainable development’’.
In recent years, however, there has been increasing recognition that

‘‘globalization needs to be humanized’’ and that ‘‘we must take care of
the victims of globalization’’.39 Importantly, Pascal Lamy has demon-
strated greater openness to the inclusion of social and development is-
sues on the trade agenda, in particular through proposing a Geneva
consensus. It is also very encouraging that, in elaborating on the notion
of sustainable development in the preamble of the WTO agreement,
Lamy states that ‘‘by definition sustainable development calls for the
consideration of fundamental values other than those of market opening
to include, for instance, the protection of the environment, human rights
and other social values’’.40 To address global problems, including the
social impact of economic policies, he then proposes a system of global
governance ‘‘to enhance and promote the interdependence of our world’’
comprising three elements: ‘‘common values, actors with sufficient legiti-
macy, and mechanisms of governance that are truly effective and can ar-
bitrate values and interests in a legitimate way.’’41
As demonstrated in the previous section, some of the imbalance that is

created by trade agreements could be addressed by giving due weight to
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human rights considerations. At the same time, as we shall elaborate in
the next sections, the human rights system is and should be part of the
three elements of the global governance system that Lamy has proposed
to address the social impact of economic policies.

Human rights as common values

In his quest for a system of global governance, Lamy calls for ‘‘common
values’’ that ‘‘may allow us to define the common goods or benefits that
we would like to promote and defend collectively on a global scale’’ and
that go ‘‘further than the UN Charter of Rights which is 60 years old’’.42

The Universal Declaration of Human Rights and other human rights
instruments derive from a range of cultures, philosophical and religious
traditions and value systems and give expression to the human rights ob-
ligations of states. During the past 60 years, the UDHR and other human
rights instruments and the work of the UN human rights treaty bodies
have furthered the quest for collective and common values of the interna-
tional community.

Furthermore, many provisions in international human rights treaties
are now recognized as rules of customary international law, which means
that they are generally recognized among states as obligatory and are
thus binding on all states, regardless of whether they have signed or rati-
fied the relevant human rights treaty. As demonstrated in Table 6.1,43 all
members of the WTO have ratified at least one human rights instrument,
126 have ratified the ICESCR, and all but one have ratified the Conven-
tion on the Rights of the Child.44

While under the International Covenant on Civil and Political Rights
(ICCPR) states have obligations to ‘‘protect and ensure’’ the human
rights of their own population, under the ICESCR states have obligations
to ‘‘respect, protect and fulfil’’ the economic, social, and cultural rights
and to take steps, individually and through international assistance and
cooperation, to achieve progressively the full realization of these rights.
In the field of economic, social and cultural rights:
(a) the obligation to respect requires states to refrain from interfering

with the enjoyment of economic, social and cultural rights;
(b) the obligation to protect requires states to prevent violations of such

rights by third parties;
(c) the obligation to fulfil requires states to take appropriate legislative,

administrative, budgetary, judicial and other measures towards the
full realization of such rights.

WTO members should therefore bear in mind their concurrent obliga-
tions to promote and protect human rights when negotiating and imple-
menting international rules on trade liberalization, recognizing the
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Table 6.1 The status of ratification of seven of nine core human rights treaties by
WTO members, as of 27 July 2007

IC
E
S
C
R

IC
C
P
R

IC
E
R
D

C
E
D
A
W

C
A
T

C
R
C

IC
M
W

Albania * * * * * * *
Angola * * * *
Antigua and Barbuda * * * *
Argentina * * * * * * *
Armenia * * * * * *
Australia * * * * * *
Austria * * * * * *
Bahrain * * * * *
Bangladesh * * * * * * S
Barbados * * * * *
Belgium * * * * * *
Belize S * * * * * *
Benin * * * * * * S
Bolivia * * * * * * *
Botswana * * * * *
Brazil * * * * * *
Brunei Darussalam * *
Bulgaria * * * * * *
Burkina Faso * * * * * * *
Burundi * * * * * *
Cambodia * * * * * * S
Cameroon * * * * * *
Canada * * * * * *
Central African Republic * * * * *
Chad * * * * * *
Chile * * * * * * *
China * S * * * *
Colombia * * * * * * *
Congo * * * * * *
Costa Rica * * * * * *
Cote d’Ivoire * * * * * *
Croatia * * * * * *
Cuba * * * *
Cyprus * * * * * *
Czech Republic * * * * * *
Democratic Republic of the Congo * * * * * *
Denmark * * * * * *
Djibouti * * S * * *
Dominica * * * *
Dominican Republic * * * * S *
Ecuador * * * * * * *
Egypt * * * * * * *
El Salvador * * * * * * *
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Table 6.1 (cont.)

IC
E
S
C
R

IC
C
P
R

IC
E
R
D

C
E
D
A
W

C
A
T

C
R
C

IC
M
W

Estonia * * * * * *
Fiji * * *
Finland * * * * * *
France * * * * * *
Gabon * * * * * * S
Gambia * * * * * *
Georgia * * * * * *
Germany * * * * * *
Ghana * * * * * * *
Greece * * * * * *
Grenada * * S * *
Guatemala * * * * * * *
Guinea * * * * * * *
Guinea-Bissau * S S * S * S
Guyana * * * * * * S
Haiti * * * *
Honduras * * * * * * *
Hungary * * * * * *
Iceland * * * * * *
India * * * * S *
Indonesia * * * * * * S
Ireland * * * * * *
Israel * * * * * *
Italy * * * * * *
Jamaica * * * * *
Japan * * * * * *
Jordan * * * * * *
Kenya * * * * * *
Kiribati * *
Kyrgyzstan * * * * * * *
Latvia * * * * * *
Lesotho * * * * * * *
Liechtenstein * * * * * *
Lithuania * * * * * *
Luxembourg * * * * * *
Madagascar * * * * * *
Malawi * * * * * *
Malaysia * *
Maldives * * * * * *
Mali * * * * * * *
Malta * * * * * *
Mauritania * * * * * * *
Mauritius * * * * * *
Mexico * * * * * * *

PLACING HUMAN RIGHTS IN THE GENEVA CONSENSUS 161



Table 6.1 (cont.)

IC
E
S
C
R

IC
C
P
R

IC
E
R
D

C
E
D
A
W

C
A
T

C
R
C

IC
M
W

Mongolia * * * * * *
Morocco * * * * * * *
Mozambique * * * * *
Myanmar * *
Namibia * * * * * *
Nepal * * * * * *
Netherlands * * * * * *
New Zealand * * * * * *
Nicaragua * * * * * * *
Niger * * * * * *
Nigeria * * * * * *
Norway * * * * * *
Oman * * *
Pakistan S * * *
Panama * * * * * *
Papua New Guinea * * *
Paraguay * * * * * * S
Peru * * * * * * *
Philippines * * * * * * *
Poland * * * * * *
Portugal * * * * * *
Qatar * * *
Republic of Korea * * * * * *
Republic of Moldova * * * * * *
Romania * * * * * *
Rwanda * * * * *
Saint Kitts and Nevis * * *
Saint Lucia * * *
Saint Vincent and the Grenadines * * * * * *
Saudi Arabia * * * *
Senegal * * * * * * *
Sierra Leone * * * * * * S
Singapore * *
Slovakia * * * * * *
Slovenia * * * * * *
Solomon Islands * * * *
South Africa S * * * * *
Spain * * * * * *
Sri Lanka * * * * * * *
Suriname * * * * *
Swaziland * * * * * *
Sweden * * * * * *
Switzerland * * * * * *
Thailand * * * * *
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declaration made at the World Conference on Human Rights in Vienna
that human rights are ‘‘the first responsibility of Governments’’.45

To ensure observance of their human right obligations, states must
assess the potential and real impact of trade policy and law in order to
avoid implementation of any retrogressive measure that reduces the
enjoyment of human rights. Accordingly it will be important to integrate
human rights standards more explicitly in Poverty and Social Impact As-
sessment (PSIA) for trade-related policy measures.

Principle of participation and its application in the context
of globalization

As the second element of a system of global governance, Lamy rightly
focuses on ‘‘actors who have sufficient legitimacy to get public opinion

Table 6.1 (cont.)

IC
E
S
C
R

IC
C
P
R

IC
E
R
D

C
E
D
A
W

C
A
T

C
R
C

IC
M
W

The Former Yugoslav Republic of
Macedonia

* * * * * *

Togo * * * * * * S
Tonga * *
Trinidad and Tobago * * * * *
Tunisia * * * * * *
Turkey * * * * * * *
Uganda * * * * * * *
United Arab Emirates * * *
United Kingdom of Great Britain

and Northern Ireland
* * * * * *

United Republic of Tanzania * * * * *
United States of America S * * S * S
Uruguay * * * * * * *
Venezuela (Bolivarian Republic of) * * * * * *
Viet Nam * * * * *
Zambia * * * * * *
Zimbabwe * * * * *

Notes: * signifies ratification and ‘‘S’’ signifies signature of a convention. Signato-
ries to a convention are bound by international law to refrain from acts that
would defeat the object and purpose of the convention. The table excludes Hong
Kong, Macao and the European Union, which are customs territories and are
covered by the obligations of China (Hong Kong and Macao) and the member
states of the European Union. The Separate Customs Territory of Taiwan, Peng-
hu, Kinmen and Matsu (referred to in the WTO as ‘‘Chinese Taipei’’) is also not
included.
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interested in the debate’’.46 But it could equally be suggested that at a
broader level the public itself needs to be involved, based on the princi-
ple of participation.47
The principle of participation is expressed through the recognition of

political rights and the right to participate in the conduct of public affairs
in the UDHR and the ICCPR, in the context of combating discrimination
against women in the Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW) and, in the area of racial dis-
crimination, in the International Convention on the Elimination of All
Forms of Racial Discrimination (ICERD), which prohibits racial discrim-
ination in connection with participation in political and public life.48 Fur-
thermore, the Human Rights Committee has interpreted the right to take
part in the conduct of public affairs broadly, noting that the conduct of
public affairs covers ‘‘all aspects of public administration, and the formu-
lation and implementation of policy at the international, national, re-
gional and local levels’’.49
Accordingly, the question of participation in the context of globaliza-

tion can be examined at three levels. The first level is the respect for par-
ticipatory rights nationally. The second level of participation concerns
the participation of states, as the primary human rights duty bearers and
subjects of international law, at the global level. The third level concerns
the direct participation of individuals and groups at the international
level in global institutions. The last is also important because decisions
affecting people locally are increasingly being taken globally.
At the national level, participation in national policy-setting in areas

such as poverty reduction and trade reform needs to be strengthened.
Not only would this be a means of promoting wider enjoyment of partic-
ipatory rights nationally; it could also help promote a broader consensus
on often controversial policies related to trade, finance and development.
Strengthened enforceability of economic, social and cultural rights and
providing appropriate means of redress in the case of clear violations of
these rights will also empower stakeholders to exercise their rights and
challenge trade policies that might lead to violation of their rights at
national levels.
At the international level, there is a need to consider ways to

strengthen the participation of poorer countries in decision-making
processes, for instance by enhancing their capacity through technical
cooperation. Furthermore, opportunities for direct participation of indi-
viduals and groups in the conduct of public international affairs need to
be enhanced.50
To this end, the role of parliaments at the national and international

levels – for instance through global parliamentary networks – can be
strengthened and the participation of civil society in institutions such as
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the WTO can be increased. The WTO’s Trade Policy Review Mecha-
nism, through which WTO members undertake periodic peer review of
the trade policies of individual members against the background of their
wider economic and developmental needs, policies and objectives, could
benefit from wider participation by different stakeholders. Also of rele-
vance in the context of the WTO are proposals for the participation of
local authorities as key partners in development work, specifically be-
cause very often the work of local authorities has the most direct influ-
ence on the lives of citizens in areas such as water and sanitation,
education and health services.51

The experiences of the United Nations system or international finan-
cial institutions can provide guidance on modes of participation at the
international level. The World Bank accountability mechanism, for in-
stance, includes the Inspection Panel, which investigates complaints
from groups of affected people in relation to World Bank loans; and the
tripartite system of the International Labour Organization (ILO) enables
workers’ and employers’ organizations to participate in the decision-
making system of the ILO. Within the Human Rights system, participa-
tion of non-governmental organizations (NGOs) in the Human Rights
Council and their contribution to the monitoring system of human rights
treaties as well as human rights special procedures can be replicated in
the world trading system. Within the United Nations as well as the
WTO it is acknowledged that participation of NGOs needs to be further
enhanced in the light of developments in recent decades.52

However, the increasing engagement of civil society groups can also
burden the already loaded agendas of intergovernmental decision-
making structures and decrease their efficiency. It is thus important to
note that participation has to be effective and subject to reasonable and
objective limitations in order to avoid over-burdening the system. To that
end, the responsibilities and accountability, as well as the legitimacy, of
civil society groups need to be addressed.

Arbitrating the values: What role for trade and human rights
mechanisms?

The third element of a system of global governance from Lamy’s point of
view is a mechanism to ‘‘arbitrate values and interests in a legitimate
way’’.53 In the context of trade and human rights, what exactly is the con-
flict to be arbitrated?

Certain elements of human rights require time, resources and planning
to realize, depending on the particular conditions existing in the country
in question. Nonetheless, states have undertaken to move as expedi-
tiously as possible towards the realization of those elements. At the
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same time, trade rules envisage a process of legal and policy development
towards achieving progressively higher levels of liberalization. Although
these two processes need not move in opposite or conflicting directions,
the adoption of any deliberately retrogressive measure in the liberaliza-
tion process that reduces the extent to which any human right is pro-
tected in principle constitutes a violation of human rights.
The WTO mechanisms that are entrusted with the task of implementa-

tion and interpretation of the rules and settlement of disputes involving
human rights considerations and obligations of states should ensure that
these two processes – progressive realization of socio-economic rights
and progressive trade liberalization – can be implemented simultaneously
and coherently. This requires, at a very minimum, that the states’ interna-
tional trade commitments not be interpreted so as to undermine the ful-
filment of their international human rights law obligations.54
Lamy has also acknowledged that ‘‘the WTO is a sophisticated system

for rules making and for ensuring their enforcement. But this does not
mean that the WTO is hegemonic and does not take into account other
international norms and other international organisations. On the con-
trary, the WTO is not more important than other international organisa-
tions and WTO norms do not necessarily supersede or trump other
international norms.’’55 As we outlined in previous sections, the norms
and standards of human rights provide the legal framework for the pro-
tection of the social dimensions of trade liberalization as a complement to
trade rules.
In the trade policy community, trade expansion is often viewed as an

end in itself and is used to measure the success of these policies; a view
that in turn can be reflected in the methodologies, agenda and review
mechanisms of the organization. In order to ensure the sustainability of
trade law and policy from a human rights and development perspective,
WTO bodies and mechanisms, including the Trade Policy Review Mech-
anism and the Dispute Settlement System, should adopt a methodology
and view that examine trade law and policy comprehensively, focusing
not only on economic growth, markets or economic development but
also on health systems, education, water supply, food security, labour,
political processes and so on.
The country-specific recommendations of the human rights treaty

bodies (e.g. the Committee on Economic, Social and Cultural Rights,
CESCR, or CEDAW), the special procedures (e.g. reports of the Special
Rapporteur on the right to food, or the Special Rapporteur on the right
of everyone to the enjoyment of the highest attainable standard of physi-
cal and mental health, or the Special Representative of the Secretary-
General on human rights and transnational corporations and other
business enterprises), and the Universal Periodic Reviews at the new Hu-
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man Rights Council can be taken into consideration in arbitrating con-
flicts between trade rules and human rights obligations. For example, is-
sues related to trade and economic policy have already been raised in the
CESCR, where the Committee has strongly recommended ‘‘that the
State party’s obligations under the Covenant should be taken into ac-
count in all aspects of its negotiations with the international financial in-
stitutions to ensure that the enjoyment of economic, social and cultural
rights, particularly by the most disadvantaged and marginalized groups,
are not undermined’’.56 Similarly, the Special Rapporteur on the right
of everyone to the enjoyment of the highest attainable standard of physi-
cal and mental health recommended that. ‘‘[i]f a State chooses to engage
in trade liberalization in those areas that impact upon the right to health,
then it should select the form, pacing and consequences of liberalization
that is most conducive to the progressive realization of the right to
health for all, including those living in poverty and other disadvantaged
groups’’.57 The exact modalities of raising human rights in trade policy
forums, and their potential interaction with human rights bodies, are
open to further study and deliberation.

Conclusion: Coherence among global governance actors

WTO member states have committed themselves to conducting their
relations in the field of trade and economic endeavour with a view to
raising standards of living, ensuring full employment and expanding the
production of and trade in goods and services while allowing for the
optimal use of the world’s resources in accordance with the objective of
sustainable development.58 They have also committed themselves to in-
ternational cooperation and assistance to promote human rights as a set
of common global values and to create a social and international order
through which all human rights and fundamental freedoms can be fully
realized.59

Effective implementation of these economic obligations in line with
universal human rights values and obligations requires coherence at na-
tional, international and institutional levels, between and within states
and with the effective participation of different stakeholders. In particu-
lar, the dialogue between human rights, trade, finance and environmental
practitioners needs to be improved and more concerted consultation in
this respect should be conducted.

At the national level, improved consultation between social sector
and trade/finance ministries and greater dialogue with civil society are
encouraged. Within civil society groups, dialogue between trade and hu-
man rights organizations at the national and international levels has to
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be promoted. States, in implementing and reviewing trade rules, are en-
couraged to consider the most appropriate mechanisms that both pro-
mote and protect human rights and are minimally trade distorting.
At the international level, delegates to the WTO and delegates repre-

senting the same country at the Human Rights Council should be encour-
aged to conduct consultations, specifically on the links between human
rights and trade and on particular ways to ensure coherence in policy
and rule-making.
At the institutional level, the pertinent bodies could consider appropri-

ate means of promoting institutional dialogue between, for example, the
WTO General Council and the Human Rights Council and between
treaty bodies and the WTO Appellate Body, as well as with the civil so-
ciety. The issue of the direct role of the WTO in the interpretation and
enforcement of the human rights obligations of member states is open to
debate. However, as Pascal Lamy has acknowledged: ‘‘The challenge to
humanise globalization necessarily involves other actors in the interna-
tional scene: IMF/WB and the United Nations family.’’60 Within the
WTO it is also important that the methodology and conceptual tools
used in trade policy review and technical assistance functions take into
account the overlap with development and human rights issues or involve
other relevant organizations and stakeholders.
At all levels, in order to ensure the adoption of the most appropriate

policies and regulations in line with human rights obligations, assess-
ments of the potential and actual impact of trade policies are fundamen-
tal. States can raise the question of such impact assessment studies in
the process of review of trade agreements and in future rounds of nego-
tiations. However, developing countries often do not have the capacity or
infrastructure either to undertake assessments or to develop and imple-
ment the most appropriate regulations. This is a fitting area for devel-
oped countries to fulfil their obligations and provide international
cooperation and assistance.
WTO members should therefore bear in mind their concurrent human

rights obligations, and the larger members, particularly developed coun-
tries, should negotiate in ways that enable poorer countries to maintain
the maximum flexibility to develop policies to meet their commitments
to the progressive realization of human rights. It is also important that
countries currently negotiating accession to the WTO benefit from the
full special and differential treatment open to developing countries and
are able to avail themselves of the flexibility provided for in many WTO
agreements. Countries involved in accession talks should ensure that
such preferences are not negotiated away.
Finally, as in other areas of international cooperation, it is important to

ensure that multilateral efforts to regulate international trade bear fruit.
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Cohesion among international actors who interact in different forums is
best ensured in a multilateral setting. A return to bilateral and regional
trade agreements, as recently pointed out by UNCTAD, ‘‘is a risky de-
parture from multilateralism’’ that may limit policy-makers’ options to
carry out their development strategies and thus adversely affect human
rights.61

The WTO has already made a very important contribution to enhanc-
ing multilateralism and a rule-oriented international trading system. The
challenge facing the international community is the development of a sys-
tem of trade liberalization that benefits everyone, leaving no individual,
group or state behind in the process of globalization. The WTO, through
coordination with other global governance actors, clearly has a crucial
role to play in the development of such a system.
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7

Pharmaceutical patents and
access to medicines

Celso Amorim

Despite significant improvements in the quality of life achieved in recent
decades, a considerable portion of the global population is still left to its
own devices when it comes to access to health. Although medical treat-
ment of many diseases is currently available, a large divide remains be-
tween those who can and those who cannot afford it. We cannot defeat
poverty and inequality without giving people a real opportunity to take
care of their health.
The existence of patents for pharmaceutical products and processes in-

fluences the extent to which access to medicines is provided. As private,
market-oriented instruments whose objects relate to public health, pa-
tents on medicines create an inescapable tension between the societal
interest that the largest number of people has access to pharmaceutical
achievements and the private interest in holding the temporary exclusiv-
ity to market the product.
The patent system was originally predicated on a balance between the

fairness of rewarding innovators and society’s interest in disseminating
the fruits of scientific and technological advancements. On the one hand,
patents arguably work as one of the important incentives for research
and development (R&D) activities, because they enable R&D invest-
ment to be recouped and reinvested in future scientific activities. On the
other hand, patents are frequently the instrument of anticompetitive
practices, and R&D activities are concentrated in a handful of developed
countries. Medical research more often than not overlooks the health
needs of the vast majority of the world’s population.
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I believe the recent experience with multilateral rules on patent law
has taught countries about the importance of patent protection but also
where to draw the line. The international community has realized that
there is a point where limits should be imposed on patent protection, es-
pecially when health and human life are involved.

In the early 1990s, developing countries were lured into adopting strin-
gent patent protection as a means to usher in technological development.
By and large, the promises that increased patent protection would attract
greater investment in innovation, in particular medical R&D, have not
materialized. Yet developing countries had already committed to high
standards of patent protection in the Agreement on Trade-Related As-
pects of Intellectual Property Rights (TRIPS), adopted as part of the
Uruguay Round of trade negotiations. Among these commitments, the
obligation to provide for patent protection of pharmaceutical products
and processes meant a great departure from the preceding regime estab-
lished by the Paris Convention on Industrial Property.

In the case of Brazil, aside from implementing the obligations set out
in the TRIPS Agreement, some TRIPS-plus provisions were also incor-
porated into legislation in the belief that investment in pharmaceutical
R&D would increase. More than 10 years after the adoption of the
TRIPS Agreement, pharmaceutical investment in R&D in Brazil by
private companies, especially multinational corporations, is still modest
and Brazil is confronted with ever-increasing demands for tighter patent
protection.

Thanks to developing countries’ strenuous negotiating efforts, the
TRIPS Agreement incorporates flexibilities that support the implementa-
tion of policies aimed at ensuring access to medicines. These issues are
elaborated below.

The TRIPS framework

The signing of the TRIPS Agreement raised the discussion on intellectual
property to a different level. The fact that the Agreement was adopted as
a result of negotiations within the framework of a trade pact – the Gen-
eral Agreement on Trade and Tariffs (GATT) – signalled a new
approach that was to be taken on matters related to intellectual property:
the TRIPS Agreement not only increased the level of obligations of all
areas of intellectual property protection, but also linked it to other items
on the international trade agenda.

In fact, the Agreement was part of a wider trade-off in the Uruguay
Round whereby issues of interest to developed countries were inter-
twined with those of interest to developing countries in order purportedly
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to distribute gains evenly. Despite the initial reluctance of developing
countries to move intellectual property discussions from the framework
of the World Intellectual Property Organization (WIPO) to the GATT/
WTO, a mix of possible gains in the negotiating package, such as the
mandatory dispute settlement mechanism, along with a great deal of
pressure from developed countries, finally led developing countries to ac-
cept a new international instrument on intellectual property.
The TRIPS Agreement has significantly strengthened intellectual

property protection by, for example, requiring the patentability of prod-
ucts and processes ‘‘in all fields of technology’’. This provision has forced
many countries to include pharmaceutical products and processes within
the scope of patentable subject matter when in many cases this had not
been foreseen by national legislation. Before TRIPS, countries were not
obliged to provide for the patent protection of pharmaceutical products
and processes.
The TRIPS Agreement contains flexibilities that ensure a certain bal-

ance between rights and obligations and allow developing countries
some leeway to implement the Agreement’s commitments in line with
their national circumstances and legal systems. It is worth recalling also
that, in implementing such commitments, countries may adopt measures
necessary to promote the public interest in sectors of vital importance to
their socio-economic and technological development, such as public
health and nutrition. Another important safeguard enshrined in the
TRIPS Agreement is the possibility to resort to compulsory licensing of
patents in special circumstances, such as the failure to make use of a
patent. For countries that did not recognize the patenting of pharmaceu-
tical products and processes before TRIPS, a transitional period was es-
tablished that permitted patent protection not to be incorporated into
national legislation until 2005. It is relevant to note that the importance
of some of these flexibilities had not been fully perceived during the
negotiations. Their value became more evident over time, especially
through the use of the WTO dispute settlement procedure as well as ex-
perience with the implementation of TRIPS.
Soon after the TRIPS Agreement entered into force, developed coun-

tries began to exert pressure with the purpose of challenging the legal use
of the flexibilities permitted by the Agreement. In this context, I should
mention the lawsuit filed in South Africa in 1998 by a group of pharma-
ceutical companies against the South African government, because of its
decision to facilitate the acquisition of cheaper AIDS medicines. Interna-
tional public attention was drawn to the effects on access to medicines
created by the TRIPS Agreement and the suit was eventually withdrawn
in the face of a worldwide protest against the pharmaceutical companies’
attitude.
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A second example of the attempt to undermine the flexibilities of the
Agreement was the panel requested in the WTO against a provision in
the Canadian legislation that permitted pharmaceutical products to be
manufactured by a generic producer within the patent term of protection,
with the sole purpose of submission for marketing approval (the ‘‘Bolar’’
exception). In view of the importance of such a provision to ensure the
quick entry into the market of the generic version of a medicine right af-
ter expiry of the patent, the panel acknowledged its compatibility with
the TRIPS Agreement. Although the case evidently did not involve de-
veloping countries, its importance lies in the fact that a public health flex-
ibility was at stake, one that was eventually upheld by the panel.

Brazil was also the subject of legal action when one aspect concerning
the working of a patent in its industrial property legislation was chal-
lenged in a WTO panel requested in 2001 by the United States. Ironi-
cally, the US Patent Code contains a provision similar to the one whose
examination was requested to the panel. After Brazil decided to request
consultations challenging the legislation of the United States, a mutually
satisfactory outcome was achieved and both dispute settlement proce-
dures were terminated.

The fact that the WTO was increasingly meddling in issues that went
beyond the sphere of trade, when millions of people were left unpro-
tected in terms of their health needs, gave rise to a significant change in
the way world public opinion perceived the WTO in general, and the re-
lation between intellectual property and health in particular. As Ambas-
sador in Geneva, I witnessed how public opinion began to put trade
issues in perspective, especially when it came to those matters affecting
access to medicines. This was due in part to the involvement of non-
governmental organizations (NGOs) such as Oxfam and Médecins sans
Frontières. To a certain extent, this change signalled that the prevailing
view during the Uruguay Round – that trade liberalization would bring
development – had shifted to one more prone to address social concerns
and development needs. Civil society, represented by the NGOs, cer-
tainly played a crucial role in this change.

All these events drew attention to the complexity and wide-ranging ef-
fects of the commitments enshrined in the TRIPS Agreement and how
they might negatively affect access to medicines.

With a view to halting the trend of erosion of TRIPS flexibilities, and
the probability that access to medicines be hindered, developing coun-
tries felt the need to reaffirm that public health concerns hold priority
over trade issues. This move led to the Doha Declaration on TRIPS and
Public Health, adopted during the WTO Ministerial Conference in Doha
in 2001. Albeit with great difficulty, developing countries have managed
to ensure that their interests in public health be addressed.
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The Declaration recognizes that ‘‘the TRIPS Agreement does not and
should not prevent members from taking measures to protect public
health’’ and, in particular, that countries enjoy ‘‘the right to grant com-
pulsory licences and the freedom to determine the grounds upon which
such licences are granted’’.1 The Doha Declaration goes beyond the
mere reaffirmation of provisions inscribed in TRIPS. It acknowledges
that health issues have precedence vis-à-vis patents and that countries
enjoy the policy space to adopt measures aimed at ensuring access to
medicines. This had fundamental consequences for negotiation of the
Development Round as a whole. To date, it is one of the few results of
the Round that is clearly recognizable as ‘‘development friendly’’.
Another relevant result of the Doha Declaration was the mandate to

establish a mechanism to enable countries with insufficient or no manu-
facturing capacities in the pharmaceutical sector to take advantage of
measures such as compulsory licences. Since many countries have no
national capacity to manufacture medicines, a compulsory licence for na-
tional production would be of little avail. Discussions on the matter led in
2006 to the first amendment to the TRIPS Agreement ever adopted,
whereby special conditions were stipulated to facilitate the export of
medicines to countries lacking manufacturing capacities. The mechanism
set out by the amendment is an important one and should bring about
tangible results in the future, irrespective of the need to subject it to a
reality check.
All things considered, the TRIPS Agreement seems to have estab-

lished some balance, however limited, between rights and obligations
relating to patents. As indicated, despite the considerable changes the
Agreement engendered in the multilateral patent regime, some safeguards
have been acknowledged that have proven relevant in our decade-long
experience with the implementation of TRIPS provisions.
It is also worth noting that the UN Commission on Human Rights ap-

proved a resolution in 2001, on Brazil’s initiative, stating that access to
medication in the context of pandemics such as HIV/AIDS is a funda-
mental element in progressively achieving the full realization of the right
to health.

Pharmaceutical patent protection in Brazil

The Brazilian constitution explicitly recognizes the primacy of human
rights as one of the guiding principles of Brazil’s international relations.
With respect to the interplay between public health and intellectual prop-
erty, it should be underscored that the constitution considers that intel-
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lectual property protection must be in accordance with the social interest
and the technological development of the country.

Brazil’s patent legislation has always been in line with its international
obligations. Before the entry into force of the TRIPS Agreement, the
issue was governed by the provisions of the Paris Convention of 18832
and by successive amendments thereto, which allowed countries the pos-
sibility to exclude pharmaceutical products and processes from the scope
of patentable subject matter. Accordingly, pharmaceutical products re-
mained excluded from patentability until the 1996 Industrial Property
Act was adopted in Brazil.

Many changes were made in Brazilian patent legislation by that new
Act, inspired mainly by the desire to promote and attract foreign direct
investment in the medical field. Therefore, although the TRIPS Agree-
ment allowed countries to postpone patent protection for pharmaceuti-
cals until 2005, this protection had been available in Brazil since the
entry into force of the Act, in 1997. Brazil has not fully used the special
transitional period provided for by the TRIPS Agreement, as other de-
veloping countries have.

In addition, Brazil decided to implement a TRIPS-plus regime of
‘‘pipeline patents’’ that sparked retroactive-like effects to validate patent
applications filed in third countries that were themselves within the pub-
lic domain in Brazil. This represented a major unilateral concession on
the part of Brazil to foreign pharmaceutical companies as a confidence-
building measure aimed at augmenting the investment stock in medical
research in and transfer of technology to the country. As a consequence,
over 1,000 pipeline patent applications have been accepted in Brazil.

Despite the considerable overhaul of Brazilian patent legislation, the
effects in terms of research and development of new drugs are very mod-
est, to say the least. According to data from the Brazilian pharmaceutical
industry, the trade balance in the sector shows a significant deficit: ex-
ports in 2005 totalled US$473 million whereas imports reached over
US$2 billion.3 These figures indicate that the adoption of high standards
of patent protection for pharmaceutical products has served mainly as a
mechanism to ensure the concentration of high-value-added pharmaceu-
tical activities in a small number of countries. Irrespective of their ‘‘high-
standard’’ legislation, most developing countries still need to import the
medicines they need, not always at affordable prices.

This seems to be confirmed by statistics from the Organisation for Eco-
nomic Co-operation and Development (OECD), which show that busi-
ness expenditure on pharmaceutical R&D in the United States (36.5 per
cent), the European Union (EU-15, 39 per cent) and Japan (14.8 per
cent) accounted for around 90 per cent of global investment in this activ-
ity.4 Whereas pharmaceutical R&D investment in Brazil was estimated at
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US$129 million for 2006,5 the pharmaceutical industry in the United
States had invested US$51.8 billion in 2005.6
A good example of how the concentration of R&D activities affects the

provision of medicines in developing countries is the Brazilian National
AIDS Programme. As a virtually unparalleled public policy, the Brazilian
legislation has since 1996 mandated the provision of universal, free-of-
charge treatment for people living with HIV/AIDS in Brazil. The success
achieved by this AIDS Programme is mostly due to the adoption of pre-
ventive measures that keep the evolution of the infection at manageable
rates and that so far have been able to cope with the budgetary con-
straints on the functioning of the Programme. These measures include
not only awareness-raising campaigns but also the pharmacological treat-
ment itself. By virtue of the legal duty freely to provide AIDS medicines,
the Brazilian government is one of the major individual buyers of anti-
retrovirals in the world. The AIDS Programme has fortunately refuted
the sombre figures projected in the early 1990s by the World Bank ac-
cording to which Brazil would show a dismal record of 1.2 million people
infected with AIDS by the year 2000. In contrast, the number of HIV-
positive patients was 600,000 in 2000 and it has been kept at a manage-
able level since then.
In order to maintain a programme that is saving hundreds of thousands

of lives by ensuring access to medicines for HIV-infected patients free of
cost, the main challenge Brazil faces is how to absorb the costs of a grow-
ing number of imported anti-retrovirals within the context of permanent
budgetary constraints. Therefore, in its dialogue with the companies that
supply the Programme, the Brazilian government is constantly concerned
with safeguarding the sustainability of access to medicines. It has always
favoured reaching mutually satisfactory outcomes in the price negotia-
tions with the companies that supply its AIDS Programme. In recent
years, successful results were achieved in such negotiations with two US
laboratories and one French one.
Yet recently Brazil was confronted with a situation in which, after

a series of negotiations, no reasonable proposal on the price of an anti-
retroviral drug was presented by a supplying company. The conditions
tabled by the company would have endangered the sustainability of the
AIDS Programme and therefore the decision was taken to grant a public,
non-commercial use compulsory licence on the patents relating to this
medicine. The decision represented a measure of last resort taken in
compliance with the provisions of Brazil’s national legislation and a
remedy fully backed by the international intellectual property regime.
The compulsory licence adopted did not revoke the rights of the patent-
holder because the measure was circumscribed to public, non-commercial
use and the company will be awarded royalties.
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It is also important to stress that vigorous measures have been put in
place to curb piracy in Brazil. The country’s record on intellectual prop-
erty enforcement has gained international recognition for the manner in
which the complexity of piracy has been dealt with.

The overall assessment of patent protection for pharmaceuticals in
Brazil is that the high level of protection ensured by Brazilian legislation
has had limited effect in terms of promoting and attracting medical
R&D, let alone improving access to medicines in the country. Nonethe-
less, Brazil is continuing to pursue measures aimed at streamlining the
R&D environment with a view to fostering innovation that could lead to
improvement in the quality of life of its population. It is in this spirit that
Brazil adopted the 2004 Innovation Act, which represents an important
paradigm shift in the way R&D is carried out and viewed in Brazil.

New trends in international pharmaceutical patent
protection

As stated above, the protection currently provided by the TRIPS Agree-
ment and incorporated into Brazilian legislation strikes some balance be-
tween the rights of pharmaceutical patent-holders and the public interest
in having access to medicines. Nevertheless, since the entry into force of
the TRIPS Agreement, developed countries have been pushing for a new
international agenda on patent law in multilateral and regional settings.
It is an agenda that may lead to the adoption of international rules that
compromise the balance between rights and obligations contained in
that Agreement and risk diminishing the public space for the implemen-
tation of policies aimed at ensuring access to medicines.

The most serious threat to access to medicines seems to emerge from
free trade agreements signed on a bilateral basis between some devel-
oped countries and developing countries. A cursory glance at these
agreements reveals the existence of provisions that attempt to bring pa-
tent protection beyond the standard set by TRIPS, for example by ensur-
ing de facto extended protection to expired patents via the granting of
exclusive rights over undisclosed test data. These provisions make it
harder for producers of generic versions of medicines to enter the market
after patent expiry and represent a serious blow to access to medicines,
in particular in developing countries, since generic medicines are respon-
sible for ensuring access to medicines at affordable prices.

At the same time, a TRIPS-plus agenda has been pushed in the WIPO
since soon after the signing of TRIPS. In fact, negotiations on substantive
patent law harmonization may lead to the erosion of some important
TRIPS flexibilities. Although the negotiations on patent law harmoniza-
tion have come to a halt in recent years, the international community
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should be aware of the risks such an exercise might entail in terms of ac-
cess to medicines.
Fortunately, the TRIPS-plus agenda has been countered by another

patent agenda seeking to preserve the safeguards and flexibilities that
are important for access to medicines. The WTO’s Doha Declaration
is one example of this agenda. In the United Nations, the Millennium
Development Goals adopted in 2000 also provide a substantial basis to
support the claims of countries that have concerns about the impact that
too-stringent patent protection might have on access to medicines. In
2006, the UN General Assembly adopted a Political Declaration during
the Follow-up meeting on the Declaration of Commitment on HIV/
AIDS; this reaffirms the importance of the Doha Declaration on the
TRIPS Agreement and Public Health.7
Efforts have been made to incorporate the discussion on the effects of

pharmaceutical patents on public health into the agenda of the World
Health Organization (WHO). As intellectual-property-related aspects of
pharmaceutical patents have for long been the object of attention of the
WTO and WIPO, the need was perceived to view the issue also from the
perspective of public health and access to medicines. Hence the establish-
ment, in 2006, of a Working Group within the WHO to deal with the
relation of pharmaceutical patents, innovation and public health. The
group is mandated to examine, inter alia, measures to allow countries to
take full advantage of the TRIPS public health flexibilities.
Brazil has been actively engaged in pursuing an agenda for the WHO

in which countries treat patents on medicines from a public health per-
spective and take full advantage of the flexibilities they are entitled to
use. Following the convening of a group of experts on intellectual prop-
erty and health, whose final work highlighted many risks in the TRIPS-
plus patent negotiations,8 an intergovernmental group has been dealing
with this matter with a view to mandating the WHO to carry out mea-
sures with the purpose of improving access to medicines, especially for
poor countries.

Conclusions

Patents are one of the important instruments that prompt innovation. Ac-
cording to common wisdom, they are the outcome of a social contract
in which temporary exclusive rights are conferred upon the inventor as a
reward for his achievement. In exchange, before the patent term of pro-
tection has elapsed, the information relating to the patent is disclosed to
the public, who can benefit from it in order to move knowledge further.
Additionally, after the expiry of the patent term of protection, the patented
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subject matter falls into the public domain. This is the rationale that jus-
tifies the granting of a patent.

When we consider patents on pharmaceuticals, the maintenance of this
delicate balance becomes even more serious. If the balance is lost, we
risk undermining important social goals such as access to medicines.

Given the enormous number of people who lack access to medicines
that are available to the happy few, it is quite clear that access to health
continues to be a critical problem that needs to be addressed at an inter-
national level. Experience reveals that this is a problem whose solution
requires the preservation of patent flexibilities. Patent rights certainly
play a significant role in bringing new medicines to the market, but they
cannot limit people’s access to available treatment. As stated by Brazil’s
President Lula, health should prevail over trade.

Although developing countries are still making strong efforts to cope
with the onerous commitments they agreed to in the TRIPS Agreement,
flexibilities provided therein give them important leeway to implement
public health policies that help ensure sound and fair competition be-
tween pharmaceutical and generic companies, which, in turn, leads to
more affordable medicines. On the other hand, the patent agenda being
pushed bilaterally and multilaterally to increase patent protection repre-
sents a dangerous threat to the balance inscribed in the TRIPS Agree-
ment as far as access to medicines is concerned. We risk aggravating the
concentration of R&D activities in a couple of developed countries, rul-
ing out R&D on diseases that affect developing countries more directly
and turning generic producers into outlaws.

Although the importance of patents should be recognized, it is self-
evident that the patent system alone did not respond satisfactorily to the
challenge of making medicines available to those in need. Furthermore,
because patents are market-driven tools, they have left unaddressed the
diseases that predominantly affect developing countries, such as malaria.

Alternative means to fund research and access to medicines are now
available – such as the International Drug Purchase Facility of the United
Nations (UNITAID) and the International Finance Facility for Immuni-
sation (IFFIm) – and might prove to be very effective. The international
community should harness initiatives such as these because they might be
able to bypass the perceived shortcomings of the patent system.
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Part III

The importance of development





8

The WTO, global governance and
development

Supachai Panitchpakdi

Introduction

‘‘Trade is not an end in itself, but a means to growth and development.’’1
This fundamental truth should be borne in mind when considering the
role of the World Trade Organization (WTO) and multilateral trading
rules in the overall web of norms and institutions underpinning globaliza-
tion, liberalization and international economic cooperation for develop-
ment in an interdependent world. If the multilateral trade regime is to
be credible and legitimate, and to promote economic governance for de-
velopment, it must reflect the trade, development and financial interests
and needs of all its members, especially developing countries, allowing
them to maximize the gains and minimize the costs of their participation
in international trade.2

The WTO’s central concern with growth and development is under-
lined in the Preamble to the Agreement Establishing the World Trade
Organization. Herein the parties to the Agreement refer to objectives re-
lating to economic growth, expansion of the production of and trade in
goods and services, and sustainable development; recognize the need for
positive efforts to ensure that developing countries, especially least devel-
oped countries (LDCs), secure a share in the growth in international trade
commensurate with their economic development needs; indicate their de-
sire to contribute to these objectives by entering into trade liberalization
agreements; and resolve ‘‘therefore to develop an integrated, more viable
and durable multilateral trading system’’.3 The WTO Agreements make
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numerous references to concerns and principles with a bearing upon de-
velopment, such as ‘‘the promotion of technological innovation and . . .
the transfer and dissemination of technology . . . in a manner conducive
to social and economic welfare’’.4 The Agreements contain some 155
provisions dealing with special and differential treatment (SDT) for de-
veloping countries, including exemptions from the general disciplines,
lesser reduction commitments in tariffs and agricultural subsidies, longer
implementation periods, favourable procedural rules and technical assis-
tance. As affirmed in the WTO Doha Ministerial Declaration, these pro-
visions are ‘‘an integral part of the WTO Agreements’’.5
International trade can be a powerful engine of economic growth, de-

velopment and poverty eradication, as was universally recognized for ex-
ample in the United Nations Millennium Declaration, the WTO Doha
Ministerial Declaration, the São Paulo Consensus of UNCTAD XI and
the 2005 World Summit Outcome.6 By attracting domestic and foreign
investment, catalysing entrepreneurship and stimulating production, in-
creased trade continues to provide many developmental benefits. By gen-
erating resources for development, trade creates jobs, raises levels of
consumer welfare and national income, and increases access of the poor
to essential services.
However, the fragile state of play relating to the current international

trade performance and to the Doha Round of multilateral trade negotia-
tions leaves no room for complacency. This chapter discusses areas in
which the WTO and the multilateral trading system, especially through
the Doha Round, can work to improve effective global economic gover-
nance for development. First I highlight major trends in international
trade and development. Then I discuss some key emerging systemic is-
sues of the trading system that influence trade governance and how these
broad trade, development and governance issues might be addressed in
the WTO and in the end-game of the Doha Round negotiations. In the
final section I explain the role of the United Nations Conference on
Trade and Development (UNCTAD) in contributing to addressing these
challenges facing the multilateral trading system and in mobilizing inter-
national solidarity to move forward in this area.

International trade and development

A ‘‘second generation’’ of trade-driven globalization is emerging, a dis-
tinctive characteristic of which is economic multi-polarity, with the South
playing a significant role. In 2006, developing countries’ per capita in-
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come rose by over 5 per cent and their share in world output expanded to
23 per cent, following steady growth in the world economy since 2002
with a 5.4 per cent expansion in 2006. World merchandise exports in-
creased by 14.8 per cent in 2006, to US$12 trillion, and developing coun-
tries increased their share to about 36.8 per cent. Global services exports
grew by 9.7 per cent to US$2.7 trillion, with the developing countries’
share increasing to 24.5 per cent. Some emerging economies, in particu-
lar, experienced a substantial expansion in their trade performance.
Moreover, trade between developing countries expanded rapidly. In
2006, South–South trade represented 17 per cent of world merchandise
exports, or over 46 per cent of developing countries’ exports, out of
which 82 per cent was intra-regional, while inter-regional trade increased
to 18 per cent.

A key factor fuelling the recent boom of the global economy and the
strong trade performance of developing countries is the rise in commod-
ity prices for metals, minerals and oil, with an attendant increase in
production, processing and trade in commodities to meet rising demand
in emerging economies in particular. There are good prospects of
better prices and stable demand growth for some time, thus commodity-
dependent developing countries will be able to generate sufficient finance
to invest in their development and poverty reduction programmes, de-
pending upon both the international environment and their ability to un-
dertake the necessary institutional changes.

The growth in international trade, partially led by the commodity trade
boom, has been a powerful engine of development. During the period
2000–2005, export growth accounted for over 60 per cent of GDP growth
for developing countries and over 40 per cent for LDCs, as compared
with 30 per cent for developed countries.7

However, the current economic, trade and welfare improvements are
subject to risks arising from such factors as the continuing build-up of
global current account imbalances, the impact of higher energy prices,
new protectionist reactions in developed economies in response to the
rise of the South and fears of low-wage labour mobility and migration.
Also, certain countries and certain segments of the population within
countries are being left out of the current boom and are indeed often
adversely affected by its consequences. The performance of non-oil-
exporting developing countries for example, is significantly worse than
that of developing countries in the aggregate. In addition, many countries
that have benefited from economic growth in recent years have not man-
aged to translate this effectively into the human development objectives
embodied in the Millennium Development Goals.8 For example, despite
recent recovery, the proportion of people living in extreme poverty in
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sub-Saharan Africa remains very high, decreasing only from 46.8 per cent
in 1990 to 41.1 per cent in 2004.9
Moreover, the current commodity price boom is yet to take firm root.

Harnessing it for development is an urgent matter for developing coun-
tries and the international community that will entail a comprehensive
agenda, such as the Global Initiative on Commodities launched at the
first pre-event (in Brasilia, May 2007) of the Twelfth Ministerial Confer-
ence of UNCTAD (UNCTAD XII).10 The commodity problematique is
far from being resolved into a dynamic source of revenue, growth and de-
velopment. Commodity prices have declined or remained stagnant for
some agricultural commodities. The commodities sector is beset by per-
sistent supply/demand imbalances in world commodity markets, owing
(in varying degrees across commodities) partly to trade-distorting domes-
tic support and export subsidies in certain industrialized countries. This
displaces developing country exporters on world markets and depresses
world prices (e.g. for cotton). Another factor has been pressures on low-
income commodity-producing countries to increase export volumes, even
in the face of declining world prices, so as to expand or maintain the level
of foreign exchange earnings and thereby sustain debt servicing require-
ments and meet fiscal revenue needs. As more than 90 developing coun-
tries still derive more than 50 per cent of their export earnings from low
value-added primary commodities, they would be hard hit if (as has hap-
pened in the past) the current hike in commodity prices is substantially
reversed.
The question therefore arises of whether and how the international

trading system and the governing institutions and disciplines could be re-
shaped so as to sustain the current expansion of trade and its changing
geography, but also to better address the continuing spectre of worsening
poverty and underdevelopment in some countries.

Systemic issues of the multilateral trading system, the WTO
and the Doha Round

WTO and global economic governance issues for development must
be considered in the light of emerging issues with systemic implications
for the multilateral trading system. The benchmark must be the commit-
ment of all UN member states to an open, transparent, predictable, non-
discriminatory and equitable multilateral and financial trading system, as
captured in the UN Millennium Declaration and further expounded in
the Millennium Development Goals. A key opportunity available to real-
ize such ambitions is the Doha Round of multilateral trade negotiations.
There is thus an urgent need to bring the six-year-long Doha Round to a

190 SUPACHAI PANITCHPAKDI



successful conclusion expeditiously and to deliver on its core develop-
ment agenda. The credibility and viability of the multilateral trading sys-
tem, its development orientation and the WTO itself as the guardian of
the system are at stake. At the same time it must be noted that, in terms
of overall global governance, the multilateral trading system is only one
pillar. Other pillars relate to the governance of monetary and financial
cooperation. Further improvement of trade governance alone will not
suffice to enhance an enabling global environment for sustained growth
and development. Equally important is the need to strengthen the differ-
ent elements of global economic governance and achieve greater coher-
ence among these elements.

Market access and policy space vis-à-vis multilateral trade
negotiations and agreements

The multilateral trade regime overseen by the WTO contributes to the
removal of trade barriers and to greater certainty and predictability in in-
ternational trade rules, because it provides a framework for negotiations
of trade liberalization and for an orderly, rules-based system of interna-
tional trade, with appropriate checks and balances, arbitration of inter-
state trade disputes and determination of the sanctions to be applied.
This regime has been under increasing pressure to expand the number
of areas liberalized and regulated by multilateral disciplines and to move
towards the establishment of a harmonized regulatory framework for
trade in agriculture, manufacturing and services as well as trade-related
aspects of intellectual property rights. Simultaneously, it faces the vital
challenge of making the WTO Agreements more ‘‘development-
friendly’’ to fulfil the promise made in the Doha Ministerial Declaration
to place the needs and interests of developing countries at the heart of
the Doha Work Programme.11

Eight rounds of multilateral trade negotiations under the General
Agreement on Tariffs and Trade (GATT) have promoted the lowering
of tariff barriers and the formulation of common trade disciplines to
govern multilateral trade, making trade relations more secure and pre-
dictable. At the same time, such liberalization and trade governance
have tended to favour the commercial interests of the more powerful
and well-organized countries with adept trade negotiators and financial
resources. They have moved faster in most cases in areas reflecting
the developed countries’ agenda (as well as their national laws and prac-
tices), liberalizing areas of export interest to the developed countries
while providing flexibility or exemptions of one form or another in the
areas of their defensive interests such as agriculture, textiles and clothing,
contingency protection measures and rules of origin.
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Areas of trade governance and liberalization of interest to developing
countries saw limited progress or were eroded. Reform and liberalization
of agriculture and of services, sectors of interest to developing countries,
were launched and remain to be adequately accomplished. Moreover,
most-favoured-nation (MFN) liberalization and opening of markets also
further eroded the trade preferences available to developing countries.
Possibly more serious in terms of development impact, the ability and

scope of developing countries to use national policies to pursue trade and
development goals were increasingly reduced as the WTO embraced
and legislated deeper ‘‘behind the border’’ trade regulations. These rules
and commitments, which in legal terms are equally binding for all coun-
tries, might in economic terms impose more binding constraints on devel-
oping than on developed countries because of the differences in their
respective structural features and levels of industrial development. They
limit the possibility for developing countries to have recourse to cer-
tain development policies in areas such as subsidies, balance of payment
measures, infant industry support, trade-related aspects of investment
measures (TRIMS), and trade-related aspects of intellectual property
rights (TRIPS). These rules make it more difficult for developing coun-
tries to create the competitive supply capacity needed to take advantage
of improved export opportunities. Further, SDT provisions were trans-
formed into ‘‘best endeavour’’ clauses and were assigned arbitrarily de-
fined time-limited exemptions (most of which have expired, apart from
those applicable to LDCs). For developing countries, this has implied
that their policy autonomy has been reduced and their regulatory re-
gimes have become subject to scrutiny by the multilateral trading system.
This affects and reduces their regulatory autonomy, including for public
policy purposes, and hence their flexibility to pursue their development
objectives.
The ‘‘Single Undertaking’’ concept of the Uruguay Round also bound

all countries to the entirety of liberalization commitments and rules as
negotiated and agreed. While effectively eliminating the problem of
‘‘free riders’’ who benefited from trade concessions without offering re-
ciprocal concessions, for many developing countries – which often were
only inactive participants in the round owing to limited financial and hu-
man resources – there is a perception that the WTO Agreements were
imposed on them through the Single Undertaking without their having
been given the opportunity to participate meaningfully in their design
and in understanding their potential trade and development impact.
Such feelings have been compounded by the ‘‘implementation prob-

lems’’ and associated adjustment costs many developing countries have
faced in applying the Uruguay Round Agreements, and for which no
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solution could be found within the WTO system of rights and obligations
despite best endeavour (and thus non-operational) clauses relating, for
example, to the provision of technical assistance to meet standards relat-
ing to Sanitary and Phytosanitary measures (SPS) and Technical Barriers
to Trade (TBT). Factors that have hampered them from integrating suc-
cessfully into the multilateral trading system and benefiting more fully
from trade liberalization include financial vulnerability, supply-capacity
constraints, trade infrastructure deficits, narrow export potential, re-
stricted access to technology, and weak information networks and distri-
bution channels.

Against this backdrop, several key considerations for economic gover-
nance and the WTO emerge, particularly in the context of the Doha
Round, which is a key opportunity to correct such imbalances. Removing
existing asymmetries and enhancing the equity and development orienta-
tion of the multilateral trading system will require breakthroughs in a
number of areas of the Doha negotiations. Firstly, substantially reducing
and removing trade-distorting agricultural subsidies, with a particular
focus on cotton, are indispensable for levelling the playing field for fair
competition in agricultural trade. Another key area in this regard relates
to facilitating the temporary movement of persons – through the ‘‘Move-
ment of natural persons (Mode 4)’’ under the General Agreement on
Trade in Services (GATS) – to supply services at all skills levels. The
sheer size of the services economy enhances the potential for significant
gains both direct (such as remittances) and indirect (brain gain and
knowledge and skill transfer) accruing to both sending and receiving
countries. It has been estimated, for example, that, if developed countries
increased their quota for the entry of workers from developing countries
by 3 per cent, the welfare gains could amount to US$156 billion a year
(most of which would accrue to developing countries).12 Given the in-
creasing opportunities for labour integration and mobility in a context of
demographic change, a positive outcome of the Doha negotiations on
Mode 4 would thus substantially enhance the WTO’s contribution to
making globalization more inclusive. The provision of duty-free and
quota-free treatment to all LDCs for all their products on a lasting basis,
which was agreed at the Sixth WTO Ministerial Conference but which re-
mains to be implemented fully, is a further important component.

Secondly, ‘‘development’’ must be explicitly mainstreamed into the
multilateral trading system of rights and obligations, including by way of
reinvigorating and strengthening the concept of SDT. It signifies an ade-
quate degree of policy flexibility for economic governance that would
allow developing countries (with a wide diversity of levels of develop-
ment) effectively to manage their domestic economic policies in the light
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of national development and public policy objectives, within the multilat-
eral framework of rights and obligations. This translates into such mea-
sures as the following:
� More operational, effective and mandatory special and differential
treatment and less than full reciprocity. The SDT concept and the in-
struments devised for its implementation deserve substantial revision.
Attention should move beyond the traditional SDT provisions of
market access (such as preferences), exceptions to the rules, transition
periods and technical assistance towards various ‘‘pro-development’’
policies such as flexibility in the use of incentives for competitiveness,
support to research and technology, or financing for building supply
capacity.

� Measures to preserve tariff revenue; promote domestic nascent indus-
tries and pre-empt de-industrialization; preserve long-standing trade
preferences; safeguard food security, livelihood security and rural de-
velopment; provide for the use of policies and measures to foster com-
modity sector production, diversification and competitiveness; ensure
universal access to essential and infrastructural services. Such provi-
sions would allow scope within national policies to appropriately pace
and sequence market opening as well as institutional and regulatory re-
form and, where possible, to introduce needed flanking measures that
will ensure that reform and liberalization are institutionally, economi-
cally, socially and environmentally sustainable.

� Taking into account in the negotiations and reflected in the outcomes
the specific trade, financial and development situations, needs or crite-
ria relating to developing countries, individually or collectively, that
have become salient for development. These include most notably is-
sues of interest to LDCs, small and vulnerable economies, recently ac-
ceded members, or individual countries facing special circumstances,
such as preference-dependent or commodity-dependent countries.
In the current Doha Round, however, efforts to better mainstream

development into the architecture of the WTO and expeditiously opera-
tionalize SDT provisions, including through addressing implementation-
related issues and concerns, have had limited success despite much
negotiation. The road ahead towards concluding the Doha Round must
not leave behind the key development issues that were supposed to
have been resolved at the beginning of the round. It must be appreciated
that, unless its development ambition is fully realized, the Doha Round is
unlikely to bring major improvements in the overall export opportunities
of all countries, including developing countries, and improvement in
trade governance. Estimates of the aggregate gains that can be expected
to result from a successful conclusion of the round in terms of exports
and income for developing countries are relatively modest, and the rise
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in total developing country exports will be distributed unequally across
countries.

Thirdly, development solidarity is required from the international com-
munity for developing countries for undertaking adjustment and meeting
implementation costs, building trade-related infrastructure, and supply-
ing capacity-building for taking advantage of trade opportunities. There
is emerging consensus on the close linkage between trade rules and ad-
justment concerns. This is evident, for example, from the modalities
adopted in the Doha Round for trade facilitation wherein it is explicitly
provided that developing countries can implement commitments only to
the extent that financial and investment support is forthcoming from the
international community. Implementation-related issues, especially those
relating to SDT as noted above, need to be resolved in the Doha negotia-
tions. Beyond the negotiations, the Aid for Trade initiative launched at
the WTO Hong Kong Ministerial Conference in December 2005 is an
essential complement to trade liberalization and a key aspect of better
global economic governance. If it provides for additional aid for trade, it
could play an important role in helping developing countries realize sus-
tained gains from trade.

Universality of the WTO

To become effective in promoting global economic governance, the WTO
must have universal membership. The universality of WTO membership
is essential for the legitimacy and governance of the trading system. The
accession of 29 developing countries and countries with economies in
transition is thus a systemic priority. However, it is crucial for WTO
members to ensure fair and equitable terms of accession commensurate
with the acceding country’s trade, financial and development needs and
provision of increased support in all stages of the accession negotiations.
This should particularly apply to LDCs. Continued and increased assis-
tance should be provided to acceding countries to carefully assess the im-
plications of accession and to prepare effectively for negotiations and
post-accession adjustment.

Regional trade agreements and the WTO

Global economic governance and the role therein of the WTO are being
tested by the abundance of regional trade agreements (RTAs) – totalling
214 as of 2006 and with the prospect of 400 agreements by 2010.13 It is
a particularly remarkable feature of international trade today that, not-
withstanding the WTO, trade between RTA partners accounted for
nearly 45 per cent of global merchandise trade in 2006 and, according to
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UNCTAD estimates, was set to reach 50 per cent during 2007. Thus
international trade is substantially and increasingly governed by agree-
ments concluded among selected members of an RTA, in comparison
with trade under MFN conditions governed by the WTO.
Given the growing number, membership and trade coverage of RTAs,

their impact on the international trading system will be significant. An
inward-looking approach by RTAs must be avoided as it will hamper
trade with third parties and undermine the multilateral trading system.
North–North RTAs have greater systemic implications given the sheer
volume of trade involved among the parties. North–South RTAs are on
the rise, the most comprehensive of which in terms of trade and country
coverage include the proposed economic partnership agreements pres-
ently negotiated between the African, Caribbean and Pacific (ACP)
Group of States and the European Union. While it is true that North–
South RTAs may offer important gains in terms of market access and
higher foreign direct investment, they may induce developing country
members to make deeper commitments (than in the WTO) and might
also limit national policy space to pursue development options, which
can play an important role in the medium- and long-term growth of com-
petitive industries.14 The extension of multilateral and regional trade
rules to behind-the-border policies could together rule out the use of the
very policy measures that were instrumental in the development of to-
day’s mature economies and late industrializers.
South–South RTAs, by contrast, are often more effective vehicles of

regional cooperation and integration among developing countries in
support of the development of member countries. Strengthened regional
cooperation among developing countries can help accelerate industrial-
ization and structural change and ease integration into the global econ-
omy, particularly when trade liberalization is complemented by active
regional cooperation in other areas (such as monetary and financial ar-
rangements, infrastructure, knowledge-generation projects, industrial de-
velopment or employment). Effective cooperation on these fronts could
not only enhance developing countries’ output growth and trading ca-
pacities but also strengthen their influence on global economic gover-
nance. The Global System of Trade Preferences among Developing
Countries (GSTP) and its ongoing third round of negotiations, once suc-
cessfully concluded, could be a significant catalyst to further strengthen-
ing, deepening and widening South–South trade.
For improved governance of the trading system in support of develop-

ment, there are at least three priorities. The first is for a successful con-
clusion to the Doha Round so that the agreement of multilateral rights
and obligations emanating from the round can serve as a bulwark and
guarantee against further erosion of the multilateral system through
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RTAs. The second is to provide the WTO with clear, improved and effec-
tive compliance regimes and disciplines to monitor and ensure the com-
patibility of RTAs with WTO principles. This is needed because the
current system embodied in GATT Article XXIV provisions is largely
ineffective. A positive step forward in this regard, as a result of Doha
agenda negotiations, has been the provisional operationalization of the
transparency mechanism for notification and review of RTAs. At the
same time, in view of the development-enhancing aspects of South–
South RTAs and the need for policy space by developing countries in
North–South RTAs, WTO disciplines on RTAs should provide explicit
and effective SDT to developing countries. The third priority is for con-
tinuous monitoring and assessment of the evolution and development
impact of RTAs through intergovernmental policy dialogues to identify
policies and measures needed to ensure the consistency of RTAs with
the multilateral trading system in improving trade governance and pro-
moting development.

Non-tariff barriers inhibiting market entry

Although market access conditions for all countries have improved
through reductions in tariff barriers, the deployment and use of non-tariff
barriers (NTBs) have increased and can prevent effective market entry
even when market access is fully guaranteed. Such NTBs have involved
heavy compliance costs and adversely affected developing country ex-
ports in particular, especially when the standards adopted are higher
than international standards.

LDCs have been especially affected, because two-thirds of their ex-
ports go to developed countries and their major exports (such as agricul-
tural, fish and wood products, and textiles and clothing) come under the
purview of phytosanitary measures or restrictive rules of origin require-
ments. Other burdensome NTBs have included technical regulations and
standards and customs and administrative procedures.

Environmental, health and food safety requirements in particular have
become more stringent and complex – a trend set to continue given con-
cerns about food safety, energy efficiency and climate change. Many such
requirements are now imposed by the private sector, coexisting and
interacting with mandatory governmental requirements. Private stan-
dards are widely believed to be outside WTO disciplines and thus pose
challenges in terms of justifiability, transparency, discrimination and
equivalence.

In view of the multiplying and constantly changing NTBs and their im-
pact on exports and development prospects, efforts to address them are
urgently needed. Disciplining NTBs will become a major aspect of trade
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governance in the years ahead. Several approaches can be taken both
within the WTO, through the Doha negotiations, and beyond in other in-
ternational forums. These might include the following:
� Expedite the ongoing work in the non-agricultural market access nego-
tiations to identify NTBs and elaborate ways to remove them.

� Identify, classify and catalogue NTBs with a view to discipline them. In
this regard, UNCTAD has launched a multi-agency initiative to insti-
tute a systematic approach to addressing NTBs.

� Expand the multi-agency Standards, Trade and Development Facility,
lodged in the WTO. It is a valuable initiative to help developing coun-
tries build up facilities to meet international standards, and resources
for the facility should be increased.

� Improve the transparency of the standard-setting process by govern-
ments and by the private sector. At the bilateral and regional levels,
dialogues should be undertaken to avoid NTBs constituting major bar-
riers to market entry.

� Regulatory cooperation (i.e. mutual recognition and harmonization or
equivalence of national standards relating to technical barriers to trade,
SPS and development-friendly rules of origin) could be undertaken be-
tween developing countries and their major trading partners.
Growing consumer demand for environmentally preferable products,

while creating new environmental norms, may provide new competitive
opportunities for those producers and countries that can produce in
more environmentally friendly ways.

Competition in liberalized and globalized markets

In the context of global governance, trading rules cannot be considered
in isolation from the rules applicable to enterprise behaviour and to mar-
ket structures. As governmental barriers to trade have decreased, these
have sometimes been replaced by firms’ anti-competitive practices (such
as cartels or abuses of dominance).
Globalization and technological change have contributed to the estab-

lishment of global production and distribution chains, as well as of
network-based industries (such as in the computer software sector). This
has been accompanied by a trend towards mergers within some sectors in
the commodities area (such as in the oil and gas, food, coffee, wheat, or
metals and minerals sectors), in manufacturing (such as in automobiles or
some electronics and computer subsectors), and in some service sectors
(e.g. telecommunications or financial services). In the mining sector, for
instance, there was a dramatic rise in the number and value of mergers
and acquisitions in 2005 and 2006 (compared with those recorded over
the previous decade) – reaching a transaction value of around US$60 bil-
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lion by the third quarter of 2006.15 There is a danger that such trends
have concentrated market power in the hands of a few global enterprises
and reduced competition in the markets involved – for instance, in the
agricultural export and import markets of LDCs.

To the extent that developing country imports are subject to anti-
competitive practices, the importing country will be penalized by higher
import prices. For example, UNCTAD estimates that developing econo-
mies were overcharged between US$12.5 billion and US$25.0 billion
for several products that were the subject of international cartels during
the 1990–1995 period.16 Moreover, export gains expected to arise from
eased market access conditions for developing country products would
be curtailed if private anti-competitive practices are in place.

Thus, a crucial aspect of global economic governance for development
in the light of globalization and liberalization is the control of anti-
competitive practices. Developing countries must be assisted to formu-
late, implement and enforce competition policies and legislation to
address such practices, particularly those with a cross-border character.

UNCTAD’s contribution

The challenge for trade negotiators, policy-makers and law-makers is
how to promote inclusive development and preserve the main features
of the current favourable economic and trade scenario beyond a cyclical
backlash. It is therefore essential that the current economic gains be used
in the service of continued and sustainable trade growth and develop-
ment and that new ways be found to share the gains from globalization
equitably. This requires a strong effort to enhance the WTO’s contribu-
tion to trade growth within a broader quest for better global governance
for inclusive development.

It is clear that the multilateral trading system and the WTO will retain
their value beyond the outcome of the Doha process. The current WTO
agreements and rules, as well as a well-functioning dispute resolution
mechanism, ensure the economic relevance and importance of the WTO
in a globalized world economy. The WTO is also becoming increasingly
universal in its membership. Efforts and leadership need to be exercised
to ensure a balanced and successful conclusion of the Doha Round that
does not lead to the lowering of ambitions for the development dimen-
sion. Development should be fully and effectively integrated into the
core areas of market access negotiations, where most of the commercial
benefits would arise, and into the requisite flexibilities to provide suffi-
cient policy space to developing countries in support of their future
economic and social development. It is the shared responsibility of all
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countries, and especially the major players, to demonstrate political will
and flexibility to facilitate the conclusion of the negotiations.
There is also a need for a fundamental reassessment and renewal of

the system of global governance and coherence in a manner that suffi-
ciently reflects new realities such as the rise of the South and regionaliza-
tion trends. Some issues open for debate include: what should be the
objectives of governance, including what should be the optimal weighting
and mix of values and objectives related to efficiency and market compe-
tition, on the one hand, and equity and development solidarity, on the
other; what should be governed, and how far, or left to market outcomes;
how best to achieve coherence in the governance of interrelated issues
such as trade and finance and across different levels of governance (na-
tional, bilateral, regional, plurilateral or multilateral), taking into account
questions of sovereignty and interdependence; what types of governance
norms, institutions and mechanisms to utilize, and how to design or re-
form these in a manner that enables all stakeholders, including weaker
players, to have their interests or viewpoints taken into account.
UNCTAD, as the focal point of the United Nations for trade and de-

velopment and interrelated areas, can make a useful contribution in this
regard. Through research and analytical support, technical assistance and
capacity-building, and intergovernmental consensus-building on issues of
interest to developing countries, UNCTAD works to facilitate the inte-
gration of developing countries into the global economy in a manner
that maximizes development gains and minimizes possible economic, so-
cial and environmental costs. It supports the Doha negotiations toward
realizing the development mandate and offers a platform for intergov-
ernmental discussions and consensus-building on critical issues on the
negotiating table in a non-negotiating context. UNCTAD also provides
capacity-building support on trade negotiations and trade policy to help
developing countries engage proactively in the Doha negotiations. It fur-
ther supports countries in the process of acceding to the WTO in all
stages of the accession process.
UNCTAD XII, held in Accra, Ghana, from 20 to 25 April 2008, pro-

vided the opportunity to move forward on such questions of coherence,
governance and solidarity for development, by particularly focusing
upon the theme of ‘‘Addressing the opportunities and challenges of glob-
alization for development’’.17
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Globalization, trade and
developing countries

Dani Rodrik

Introduction

In this chapter I present a forward-looking evaluation of globalization. A
precondition for a successful conclusion to the struggling Doha ‘‘Devel-
opment’’ Round, or any other future round of trade negotiations, is for
all countries to secure results that it is in their interests to sign on to. De-
veloping countries comprise more than two-thirds of the membership of
the consensus-based World Trade Organization (WTO). Without a posi-
tive outcome for developing countries, there will be no conclusion to the
negotiations. Although improved market access will be one important
outcome, I will argue that it is critical that developing nations also secure
the necessary policy space to implement development strategies tailored
to their own needs.
Developing countries that have been successful in the past are not

those that have adhered to the Washington Consensus. A turn to mar-
kets, macroeconomic stability and outward orientation have produced
robust growth only when combined with unorthodox investment strat-
egies that stimulated domestic entrepreneurship.1 Even the simplest of
policy recommendations – ‘‘liberalize your trade’’ – is contingent upon a
large number of judgement calls about the economic and political con-
text in which it is being implemented.2 Meanwhile the tendency in inter-
national trade negotiations has been to reduce the scope for government
action with respect to industrial policies and productive restructuring.
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For these reasons, maintaining the necessary policy space to pursue
development strategies that reflect the human and institutional infra-
structures in developing countries will be key to the success of any future
trade round.

In the following, I accept as my premise that globalization, in some ap-
propriate form, is a major engine of economic growth. But globalization’s
chief beneficiaries are not necessarily those with the most open economic
policies. The developing countries that are the most committed to liberal
trade have done poorly, relative to Asian countries with more restrictive
policies as well as relative to their own performance in the past. And un-
ease about globalization has increased significantly in some of the most
important advanced countries. These developments have led to a new
conventional wisdom. The new orthodoxy emphasizes that reaping the
benefits of trade and financial globalization requires better domestic
institutions – essentially improved safety nets in rich countries and im-
proved governance in the poor countries.

This strategy is predicated on the presumption that insufficiently open
markets continue to pose an important constraint on the world economy.
Its proponents’ concerns therefore centre on the question: what institu-
tional reforms are needed at home and internationally to render further
market opening politically acceptable and sustainable?

But is this presumption really valid? I shall argue here that lack of
openness is (no longer) the binding constraint on the global economy. I
will provide a range of evidence indicating that the obstacles faced by de-
veloping countries do not originate from inadequate access to markets
abroad or to foreign capital. The gains to be reaped by further liberaliza-
tion of markets are meagre for poor and rich countries alike.

This leads me to an alternative approach to globalization, one that fo-
cuses on enhancing policy space rather than market access. Such a strat-
egy would focus on devising the rules of the game to better manage the
interface between national regulatory and social regimes. A good argu-
ment can be made that it is lack of policy space – and not lack of market
access – that is (or is likely to become soon) the real binding constraint
on a prosperous global economy. This argument can be buttressed both
by current evidence from rich and poor countries and by reference to his-
torical experience with the previous wave of globalization.

But what do we mean by policy space and can we really create it with-
out running into the slippery slope of creeping protectionism? By the end
of the chapter, I hope I will have given the reader some reason to believe
that an alternative conception of globalization – one that is more likely
to maintain an enabling global environment than the path we are on
currently – is worth thinking about and potentially workable.
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The paradoxes of globalization as we know it

In 2001 the World Bank published a volume entitled Globalization,
Growth, and Poverty: Building an Inclusive World Economy. In it, the
Bank identified four countries as star globalizers – countries that had
greatly increased their integration with the world economy and at the
same time had grown rapidly and made progress with poverty reduction.
The countries were China, India, Viet Nam and Uganda. With the possi-
ble exception of Uganda, these still constitute Exhibit A of the case for
globalization’s benefits. But these countries’ policies can hardly be de-
scribed as being of the free-trade type. In fact, by standard measures
such as the height of import tariffs and prevalence of non-tariff barriers
India, China and Viet Nam were among the most heavily protected coun-
tries in the early 1990s. China and Viet Nam were not even members of
the WTO and therefore could engage in policies – such as trade subsidies
and quantitative restrictions – that are unavailable to other countries. In
each of these cases, whatever trade liberalization took place happened
with a significant delay after the onset of economic growth.
For example, China significantly reduced its trade barriers in the mid-

1990s and beyond, but this came after at least 15 years of rapid growth. It
is true of course that these countries greatly increased their volumes of
trade and inward foreign investment. But that is precisely the paradox.
They did so despite – and in fact because of – their heterodox strategies.
Simply put, countries that have benefited the most from globalization are
those that did not play by the rules.
By contrast, Latin America, which tried harder than any other part of

the world to live by the orthodox rules, has on the whole experienced a
dismal performance since the early 1990s. This despite the boost pro-
vided by the natural bounce-back from the debt crisis of the 1980s. Here
the paradox is not just that Latin America did worse than Asia; it is also
that Latin America did worse than its pre-1980s’ performance. Let us re-
call that the pre-1980s were the era of import substitution, protectionism
and macroeconomic populism. That the region did better with these dis-
credited policies than it has under open-market policies is a fact that is
quite hard to digest within the conventional paradigm.
Another paradox is that globalization remains restricted in precisely

those areas where further relaxation of barriers would yield the greatest
economic benefits. Barriers to labour mobility in particular are inordin-
ately higher than they are anywhere else. Even minor reductions in la-
bour market barriers would generate gains that are vastly larger than
those from the conventional areas under negotiation in the WTO and
elsewhere. Many tears have been shed about the difficulties of concluding
the Doha Round. Meanwhile, multilateral negotiations on reducing bar-

204 DANI RODRIK



riers to labour mobility are not even on the agenda. A recent proposal
in the United States Senate to institute a temporary guest worker pro-
gramme was eventually killed, alongside the proposed immigration re-
form.

The new conventional wisdom

A new conventional wisdom has been emerging during the past few years
and its main contours can be described as follows:
� Globalization is indeed contributing to rising inequality, stagnant me-
dian wages and the growing sense of insecurity in the advanced econo-
mies, even if it is still unclear to what extent globalization is the
dominant influence. This is in sharp contrast to the views expressed by
most establishment economists during the ‘‘trade and wages’’ debate of
two decades ago, in which blame was ascribed to skill-biased techno-
logical change rather than to globalization. But the rise of China and
of global outsourcing has made those earlier views untenable.

� Trade and financial openness are unlikely to lead to economic growth
on their own, and may occasionally even backfire in the absence of a
wide range of complementary institutional and governance reforms.
This is in sharp contrast to the views expressed in the literature on
trade and growth of some 10–15 years ago, in which the assertion was
that trade liberalization in particular has an unconditional and strong
effect on economic growth on its own – even absent other reforms.
Once again, the evidence has rendered the older views untenable.

� Therefore, globalization requires a range of institutional complements
in both rich and poor countries in order to deliver its benefits in full
and remain sustainable. In the advanced countries of the North, the
complementary measures relate in large part to improved social safety
nets and enhanced adjustment assistance. In the developing coun-
tries, the requisite institutional reforms range all the way from anti-
corruption to labour market and financial market reforms. This new
conventional wisdom finds expression in a multi-pronged effort to
deepen globalization in its current form.
One element is the completion of the Doha ‘‘Development’’ Round,

with its focus on agricultural liberalization. At present, the Doha process
seems dead in its tracks owing to a combination of rich countries’ unwill-
ingness to offer substantial cuts in agricultural supports and market ac-
cess and developing nations’ reticence to offer low enough bindings on
their own tariffs. Another element is the promotion of ‘‘cautious’’ capital
account opening in developing countries, by a coalition of the Interna-
tional Monetary Fund (IMF) and financial interests in the developing
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countries themselves. A third flank is the governance agenda of the mul-
tilateral institutions, focusing on anti-corruption at the World Bank and
financial regulation and supervision at the IMF. A fourth is the ongoing
discussion in the United States and other advanced countries on a menu
of proposals to take the ‘‘pain’’ out of globalization: increased progressiv-
ity in taxation, enhanced adjustment assistance, portability of health in-
surance, and wage insurance to cover part of the income losses resulting
from dislocation. Many of these efforts are useful in their own right, of
course. Essentially we can conceive of this strategy as the answer to the
following question: what institutional reforms are needed at home and in-
ternationally to render further market opening politically acceptable and
sustainable?
The maintained hypothesis is that the greatest bang for the global re-

form buck lies in pushing for increased openness and market access,
while ensuring that the adverse consequences of openness are taken
care of. In the next section I will question the validity of this view and
suggest that the binding constraint on maintaining a healthy global eco-
nomy lies elsewhere.

Economic growth and economic integration

Under certain conditions, economic integration can be a powerful force
for economic convergence, and it can promote rapid economic growth in
poorer regions. The historical experience of the United States is telling in
this regard. The United States experienced economic convergence within
its own national economy, but did so only after a truly common and inte-
grated set of product, capital and labour markets was established nation-
ally. The European Union (EU) today presents another interesting case.
It is currently engaged in a process of legal, institutional political integra-
tion that is somewhat similar to the process that took the United States
some two centuries to achieve. It displays the significant growing pains
associated with efforts to create seamless integration. Even with all the
efforts at convergence within the European Union, integration is far
from complete and remains a stop–go process.
What are the implications for developing countries? The vast majority

of countries do not face the realistic option of full economic integration
with their rich trade partners: legal and political integration à la EU or
US model is not on offer, and, even if it were, national sovereignty is per-
ceived to be too valuable for many to give up. They need to recognize
therefore that they are living in a second-best world, in which interna-
tional economic integration remains incomplete. And living in a second-
best world requires second-best strategies. If markets cannot solve your
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problems of labour surplus and capital shortage (because labour is not
free to leave and capital comes only in small quantities), you need circu-
itous policies. You may need to postpone import liberalization in order to
protect employment for a while. You may need to subsidize your trad-
ables to achieve more rapid structural change. In fact, you may need a
whole range of industrial policies in order to build technological and pro-
ductive capacity at home.3

This line of reasoning helps us understand why some countries that
sharply lowered their barriers to trade and capital flows are still waiting
for the rewards, while others that have been much more cautious have
done so much better. Consider, for example, the contrast between El Sal-
vador and Viet Nam. Both countries returned to peace and political sta-
bility after a long period of civil war. Viet Nam started its reforms in the
late 1980s; El Salvador’s reforms came in the early 1990s. El Salvador
quickly eliminated all quantitative barriers to imports, slashed tariffs, es-
tablished convertibility on the capital account and dollarized its economy.
It became an open economy in both the trade and financial senses of the
term. It also became the recipient of large amounts of remittances from
its expatriates in the United States. Viet Nam, meanwhile, followed a
Chinese-style reform, based on gradual external liberalization, pragma-
tism and a concerted effort to diversify the economy through public en-
couragement and investment where needed. Viet Nam did not rush into
the WTO and has only just become a member.

Looking at these policies through a conventional lens, it would be hard
to see how El Salvador’s policies could have been improved. Yet private
investment and growth remained lacklustre in El Salvador. Meanwhile,
Viet Nam achieved phenomenal success in terms of both growth and pov-
erty reduction. These examples can be multiplied many times over. Per-
haps the most notable development failure of the past 15 years is Mexico.
This is a country that has free and preferential access to the US market
for its exports, can send several millions of its citizens across the border
as workers, receives huge volumes of direct investment and is totally
plugged into US production chains, and for which the US Treasury has
acted as a lender of last resort. It is hard to imagine a case where global-
ization gets any better. Yet, even though trade and investment flows have
expanded rapidly, the results have been underwhelming, to say the least,
where it matters – in economic growth, employment, poverty reduction
and real wage growth.

The North American Free Trade Agreement (NAFTA), it turns out, is
another instance of shallow integration. The standard response when
cases such as El Salvador and Mexico are raised is to point out, in line
with the new conventional wisdom I summarized previously, that these
countries did not undertake the complementary reforms needed to make
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globalization work. What specific reforms are in question depends on who
is talking and when, but the usual line is that both countries need more
judicial and (in the case of Mexico especially) ‘‘structural’’ reform. But
this is hardly a satisfactory response in light of the fact that successful
countries that did not open themselves up as fully to international trade
and finance had, if anything, even worse institutional preconditions.
It is difficult to argue that Viet Nam or China – two authoritarian

socialist economies with extensive state ownership and widespread
corruption – had the institutional prerequisites that Mexico and El Salva-
dor lacked. This standard riposte reflects once again the habit of using
first-best reasoning when circumstances demand second-best thinking. It
is of course trivially true, but largely beside the point, that if Mexico and
El Salvador had first-world institutions they would be as rich as the ad-
vanced countries. Successful growth strategies are based on making the
best of what you have – not on wishing you had what you lack.
Given successive rounds of multilateral trade liberalization and the ex-

tensive unilateral liberalization that developing countries have already
undertaken, the shallow integration model has already run into strong di-
minishing returns. This is one reason Doha has stalled. There are simply
not enough gains to get people excited. The result is that further global
trade liberalization is hardly a force for economic convergence.

The need for policy space

Strong diminishing returns may have set in on the prevailing liberaliza-
tion agenda, but the losses from a real retreat from today’s globalization
would be catastrophic. A collapse towards protectionism and bilateralism
à la 1930s can never be ruled out – it has happened before – and would
be bad news for poor and rich nations alike. Therefore, we ought to place
a high premium on policies that make such a retreat less likely – even if
they run contrary (in the short run at least) to a market-opening agenda.
In order to maintain globalization in some version of its current form, we
need to make a good diagnosis of the problems that confront it. These
problems do not arise from liberalization not having gone far enough –
unless, that is, we are ready to envisage deep integration as a feasible
option.
They originate instead from something that is closer to the opposite,

namely the clash between the liberalization agenda and the weakness of
the institutional underpinnings that make open markets functional and
politically sustainable. Once we put the problem this way, the challenge
becomes not ‘‘how do we liberalize further’’ but ‘‘how do we create the
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policy space for nations to handle the problems that openness creates’’.
The policy space in question would allow:
� rich nations to address issues of social insurance and concerns about
the labour, environmental and health consequences of trade; and

� poor nations to position themselves better for globalization through
economic restructuring and diversification.
In this section I will make a case for such policy space by showing that

globalization’s constraints do bite where legitimate economic and social
ends are concerned in these two sets of countries – and will bite even
more if we continue to pursue a market-opening agenda. I begin with
the advanced countries.

Consider the following dilemmas that our present arrangements pose:
� Labour standards: Domestic labour laws protect workers from being
displaced through ‘‘unfair’’ employment practices at home, such as the
hiring of child labour or the employment of workers under hazardous
conditions. WTO rules do not make room for similar protections when
displacement occurs through trade. But why should trade be allowed to
contravene an established domestic norm?4

� Environmental, health and safety standards: If European citizens want
to apply a higher precautionary standard than other countries, should
trade rules prevent them from doing so because this has an effect on
trade?

� Regulatory ‘‘takings’’: Why should foreign firms in the United States
receive greater protection from policy changes that affect their profits
than domestic firms (as NAFTA and bilateral investment treaties may
require)?

� Redistributive provision of social insurance: If taxation of capital and
skilled professionals has historically helped fund social insurance pro-
grammes and generate equity, should their international mobility be al-
lowed to undercut this ‘‘social compact’’?

� Currency policies and ‘‘unfair trade’’: WTO rules recognize the con-
cept of ‘‘unfair trade’’ in cases of explicit subsidization of exports and
allow importing countries to respond through countervailing duties.
Should countries that undervalue their currencies, and hence subsidize
their exports in non-fiscal ways, be allowed to get away with it?

� Trade versus technological change: Domestically, research and devel-
opment and technological progress are highly regulated (see, for exam-
ple, the stem cell controversies). Why should trade, which is analogous
to technological change, be left unregulated as a rule?
These are all difficult questions, without clear-cut answers. They will

likely increase in salience with the explosive growth in services off-
shoring. The appropriate locus for their discussion and resolution is
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most likely the national polity, given the wide variety of standards and
norms that prevail across the globe. And, if it is, countries will need the
policy space in which they can act on their deliberations. Sometimes di-
lemmas of the kinds illustrated above are dismissed by economists as
instances of self-interested pleading on the part of lobbies adversely af-
fected by imports. But there is a variety of evidence that points to more
than narrow self-interest being at work in rich countries.
For example, when Alan Krueger examined where the support for a

Congressional bill aimed against child labour was coming from,5 he
found that the support was strongest not in districts with a concentration
of low-skilled labour but in well-to-do districts with preponderantly
skilled labour. People were against child labour not because it meant
more competition but because they felt it was wrong. Similarly, recent re-
search documents significant willingness-to-pay by US consumers for im-
proved labour standards in developing nations.6 And, in our analysis of
attitudes to trade in a large cross-section of countries, Anna Maria
Mayda and I found that individuals with negative attitudes towards trade
and globalization were motivated only partly by labour market concerns
and monetary issues.7 Values and norms mattered too. In particular, we
found that individuals with high levels of attachment to their neighbour-
hood and immediate community were more likely to have negative views
on trade.
When economists talk about comparative advantage and gains from

trade, they typically ignore whether trade opportunities involve ex-
changes that most people would consider unacceptable if they took place
at home. It is immaterial whether the gains from trade are created, say,
by a company shutting down its factory at home and setting up a new
one abroad using child labour. But the archetypal person on the street
reacts differently to trade-induced changes in distribution than to
technology-induced changes (i.e. to technological progress). Both in-
crease the size of the economic pie, while often causing large income
transfers. But a redistribution that takes place because home firms are
undercut by competitors who employ deplorable labour practices, use
production methods that are harmful to the environment or enjoy gov-
ernment support is procedurally different from one that takes place be-
cause an innovator has come up with a better product through hard
work or ingenuity. Trade and technological progress can have very differ-
ent implications for procedural fairness. This is a point that most people
instinctively grasp but economists often miss.
So globalization is a key issue in the advanced countries not just

because it affects some people financially; it is controversial because it
raises difficult questions about whether its outcomes are ‘‘right’’ or
‘‘fair’’. That is why addressing the globalization backlash purely through
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compensation and income transfers is likely to fall short. Globalization
also needs new rules that are more consistent with prevailing conceptions
of procedural fairness.

Turning to developing countries, where do the constraints bite? As I
have already argued, successful development strategies often require
second-best and therefore unorthodox policies. Current thinking has
moved considerably away from a standardized Washington Consensus-
style approach to a diagnostic strategy that focuses on each country’s
own binding constraints.

Differences in the nature of these constraints shape the appropriate
economic strategies. For example, investment-constrained economies re-
spond differently to capital inflows than do savings-constrained econo-
mies, and need to have a different policy stance vis-à-vis the capital
account. Moreover, as the example of East Asian countries shows, desir-
able policy reforms often take heterodox forms because they try to make
the best of pre-existing institutional capabilities and configurations. In
China, non-standard policies such as dual-track pricing, township-and-
village enterprises (TVEs) and special economic zones (SEZs) provided
effective price incentives, some security of property rights and outward
orientation, but did so in highly unusual ways. Successful heterodoxy is
a reflection of the need to overcome second-best complications. Trying
to apply uniform best-practice rules or harmonizing policy differences
away does not serve the needs of developing and transitional economies.
The need to maintain ‘‘space’’ for developmental policies is now recog-
nized even by ardent supporters of free trade.8

The key areas where globalization’s constraints bite for developing na-
tions include the trade regime. For example, the WTO agreements on
subsidies, trade-related investment measures and intellectual property
rights entail a considerable narrowing of space for the conduct of ‘‘indus-
trial policies’’ and preclude the adoption of strategies that worked well
for growth superstars such as South Korea, Taiwan and China. Although
determined governments can find ways around these restrictions, devel-
oped countries are demanding further tightening of restrictions in these
and other areas. One reason developing countries such as India and Bra-
zil have lost interest in Doha is that they are being pushed to lower their
own tariff bindings significantly. Bilateral and regional trade agreements,
especially those negotiated with the United States, often contain clauses
on intellectual property rights and investment that go significantly beyond
what is in the WTO.

Once again, these are areas where there are difficult trade-offs to con-
sider. The point is not that there is an obvious right or wrong in each
of these areas. My argument is that we need to recognize these frictions
and focus our efforts on devising rules that can manage them, instead of
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proceeding with a market-opening agenda as if they were of little conse-
quence.

Enhancing policy space

The question of whether policy space can be enhanced without doing
more damage than good lies at the heart of the matter. The conventional
view is that there is a slippery slope whereby even the slightest relaxation
of international disciplines spawns further demands for protection – to
the point that the system of free trade and finance eventually unravels.
This view sometimes finds expression in the ‘‘bicycle theory’’ of interna-
tional trade, which states that maintaining an open economic regime re-
quires constant efforts to liberalize. In this line of reasoning, policy space
is a recipe for mischief. National polities cannot be trusted to work out
reasonable internal compromises among competing domestic political
forces with varying views on globalization. They need to have a strait-
jacket imposed from the outside.
Yet there is little evidence that favours the slippery slope hypothesis in

our contemporary political economy. The political balance in most coun-
tries, including developing countries, has tilted sharply in recent decades
towards groups that favour links with the global economy. Notable de-
partures from free trade, such as the Multifibre Arrangement and the
voluntary export restrictions of the 1980s, did not spawn increasing pro-
tection. In fact, they were removed once they had served their primary
purpose of increasing the comfort level of rich country citizens. There
are also some provisions of the GATT/WTO regime that are highly
open to protectionist abuse, but these have had only limited impact
on trade. The anti-dumping (AD) provisions of trade law (the Anti-
Dumping Agreement) are particularly notable in this respect, because
they provide easy access to protection in circumstances where the eco-
nomic case for protection is weak or non-existent.
Although countries do make use of AD, it is hard to argue that the

world economy has greatly suffered as a result. In retrospect, what is
striking is not that AD is used but that it is used so infrequently in light
of the flexibility of the rules and that it has caused so little damage. In-
deed, we could argue that AD has made the trade regime more resilient
by providing a safety valve for protectionist pressures. These pressures
might have had more damaging consequences otherwise, if they had had
to make their way outside international rules rather than within them.
That is precisely the principle behind the ‘‘policy space’’ approach: nego-
tiated opt-outs, with internationally agreed procedural constraints, are
better than disorganized, unilateral opt-outs. It is better for the rules to
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recognize that sometimes countries need their own manoeuvring room
than to leave such a possibility outside the scope of the rules.

An even better illustration of this principle at work is the WTO’s
Agreement on Safeguards (Article XIX). The Safeguards Agreement al-
lows countries to re-impose tariffs or quantitative restrictions in certain
circumstances and for a limited time period, when they experience a
surge in imports of specific products and when such imports are deter-
mined to ‘‘cause or threaten to cause serious injury’’ to an industry at
home. Aside from being temporary, the restrictions in question must be
applied on a most-favoured-nation (MFN) basis, i.e. non-selectively, and
affected exporters must receive compensation. Whereas the principle be-
hind Safeguards is clear, the restrictions currently placed on it make less
sense. Why limit the application of the clause to instances of injury to
producers, for example, or require that it be triggered only by a surge in
imports? It could be that the ‘‘injury’’ in question is a conflict with deeply
held values at home (say in the case of the import of goods made using
child labour or imposing environmental costs). And such injury could
well be triggered by new information rather than by an import surge per
se: consumers at home may discover unsavoury facts about labour
practices abroad or there may be new scientific information about safety
or harm to the environment. In these instances, applying safeguard action
on an MFN basis will not necessarily make sense (child labour may be a
problem in Viet Nam but not in Mauritius).

Requiring compensation may not be appropriate either. In effect, the
Agreement vests too many of the residual rights in trade interests and
too few in the broader interests at stake. We can envisage broadening
the Safeguards Agreement to a wider set of circumstances in which the
legitimacy of trade is at issue, subject to institutional and procedural pre-
requisites that minimize the risk of protectionist capture (in particular by
empowering interests that would be harmed by trade restrictions). We
can also imagine a similar ‘‘development box’’ provision to facilitate the
pursuit of developmental policies that might conflict with existing rules
(e.g. subsidies). In effect, rich and poor nations would then be in the
game of exchanging policy space instead of market access. Negotiators
would be tasked not with maximizing the flow of trade and investment
but with designing rules that managed the interface among different reg-
ulatory environments.

I discuss an approach I have previously outlined to provide a concrete
illustration of how these principles could be put into practice.9 A broad-
ened safeguard agreement – call it an agreement on social and develop-
mental safeguards – would enable countries to opt out from their
international obligations in specified circumstances. The process for ob-
taining such an exemption would be a domestic one, as in the case
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currently of the Anti-dumping and Safeguards Agreements, but it would
be subject to multilateral review to ensure procedural requirements are
met. Any interested party would be allowed to seek an exemption or
opt-out. One requirement would be for the plaintiff to make a compelling
case that the international economic transactions in question are in con-
flict with a widely shared social or developmental norm at home. For ex-
ample, a non-governmental organization might try to make the case that
imported goods using child labour violate domestic views about what is
an acceptable economic transaction. Or a consumer body might want to
ban imports of certain goods from a country because of safety concerns.
A second procedural requirement would be to ensure that producer

and other groups that have a stake in the international exchanges in
question are able to present their case as well. In particular, the investi-
gative body would be required to seek the views of those groups that
would be adversely affected by the exemption. This is to ensure that
anti-protection views are given full hearing. One of the most important
problems with Anti-dumping and Safeguards proceedings at present is
the lack of such a requirement. This prevents the full story from coming
out and creates a protectionist bias in the system. When there is a truly
widely held norm or principle at stake, it would be difficult for the pro-
trade groups to mount an effective defence. It is hard to imagine that a
business lobby representing importers would defend free trade when it
involves, for example, slave labour or exceptionally harsh and exploit-
ative working conditions. But in other instances there are real trade-offs
to consider, and a well-designed set of procedures – whether administra-
tive or judicial – would help bring out the relevant considerations on all
sides.
Finally, the ultimate decision would rest with a semi-autonomous gov-

ernment body that would consider the testimony given to it and deter-
mine (a) whether there is sufficiently broad support for the exercise of
some kind of opt-out; and (b) what the best remedies are in cases where
the answer to (a) is affirmative. The decision would be subject to periodic
review to ensure that protection does not become permanent. It would
also be open to review in a multilateral setting (say the WTO) to ensure
that multilaterally agreed procedural requirements have been met.
A main advantage of the proposed scheme is that it forces deliberation

and debate at the national level on the nature of the international econ-
omy, the economic gains it generates and the circumstances in which do-
mestic practices and needs come into conflict with it. This differs from the
traditional, technocratic manner in which international governance is ap-
proached. It may seem overly messy and idealistic, but it has the virtue of
bringing democracy to bear on these questions, and as such it has the po-
tential to enhance the legitimacy of the global economy.
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Concluding remarks

My argument is that deep economic integration – a truly ‘‘flat’’ world
economy, to use Thomas Friedman’s evocative phrase – is rendered in-
feasible by the fragmented nature of political sovereignty around the
globe. Jurisdictional discontinuities impose transaction costs on interna-
tional trade and finance that remain in place even when conventional
barriers in the form of import duties and financial restrictions are re-
moved.

Of course, deep integration could still be attainable if national sover-
eigns were to restrict their actions to those that are fully compatible with
its requirements, as with the classical gold standard era of the nineteenth
century. This is a model that rules out democracy, since it requires that
political authorities be unresponsive to national policy imperatives and
domestic needs. It is not a coincidence that the gold standard collapsed
following the expansion of mass franchise and the spread of democracy
in the major industrial powers. Facing the conflicting needs of employ-
ment creation and of parity with gold, a democratic Britain made its
choice in favour of the former and went off gold in 1931.

We could also theoretically combine democracy with deep integration
by eroding national sovereignty and carrying democratic politics to the
global level. This corresponds to the US or EU model writ large, on a
global scale. Needless to say, this outcome does not seem practical any-
time soon.

The only alternative we have left, therefore, is the Bretton Woods
compromise, named after the golden era of 1950–1973 in which the world
economy achieved unprecedented economic growth under a shallow
model of economic integration. I have argued in this chapter that the
main challenge at the moment is to recreate this compromise by design-
ing a global architecture that is sensitive to the needs of countries – rich
and poor alike – for policy space. This requires us to move away from a
market-opening mindset and to recognize that what nations need to do in
order to maintain social peace and spur economic development in our
second-best global economy often conflicts with the free movement of
goods, services and capital. The only way to save globalization is not to
push it too hard.
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10

Aid for Trade and global
governance: An ITC perspective

Patricia R. Francis

Introduction

In January 1995, the World Trade Organization (WTO) became the
successor to GATT (the General Agreement on Tariffs and Trade).
The new organization was the result of years of negotiations under the
auspices of the Uruguay Round; new rules were created for the conduct
of international trade and existing ones revised. As a consequence,
the WTO emerged as a far more powerful organization than its pre-
decessor.

The outcome of this is that the WTO has undoubtedly secured a place
for itself on centre stage as a principal agent of global governance. The
rules that govern international trade now reach deep into the regulatory
structures of all WTO countries dealing with intellectual property rights,
financial services, fishing subsidies, domestic support schemes for agricul-
ture and numerous other equally sensitive subjects.

But in very practical terms, apart from its far-reaching rules, it is well
known that the working hypothesis of the WTO is that trade liberaliza-
tion and improved market access for exports are important contributors
to economic growth. This too ensures a major role for the WTO in global
governance, determining the distribution of world wealth and the struc-
ture of world trade and production through trade liberalization. Thus,
although the WTO has the capacity to deliver on this front, the critical
question in practical terms is whether or not countries can indeed take
advantage of new market openings negotiated in the WTO. What are

The WTO and global governance: Future directions, Sampson (ed),
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their needs in entering new markets and are the resources and skills at
hand available for them to succeed?
Nowhere is the answer to this question more relevant than in the case

of developing countries. Indeed, the consensus grows that trade can be a
very important tool to reduce poverty. The world’s 50 poorest countries
have only a 0.7 per cent share in world trade. Increasing their share by
just 1 per cent could help lift 130 million people out of poverty. Opening
up trade is a first and necessary step, and one that many leaders in both
developed and developing countries are taking of their own accord. But
although this is a necessary condition, it is not a sufficient one. If busi-
nesses in these countries do not have the skills and capacity to produce
goods and services that are competitive in world markets, trade liberaliz-
ing market openings alone will not help.
My personal view is that, of the many challenges facing a successful

conclusion of the Doha Development Agenda, the most important area
of policy concern for developing countries is securing the promised trade
expansion through negotiated liberalization that will promote their eco-
nomic development. In other words, for the WTO to succeed in its role
as an agent of global government, the end result of the Doha Agenda –
and any other trade liberalizing initiatives in past rounds and elsewhere –
depends on the capacity of developing countries to expand their exports
as a result. At the moment, too many developing countries simply do not
have this capacity. In simple terms, developing countries need to be able
to produce goods and services competitively and to maintain and further
develop the international competitiveness of companies, including re-
lated issues of quality, SPS requirements, supply assurance and access to
retail supply chains. As a consequence, the trade agenda is concerned
no longer only with border issues such as tariff reduction but also with
behind-the-border issues.
I could not agree more with WTO Director-General Pascal Lamy

when, in his report to the high-level session of the Global Aid for Trade
Review on 20 November 2007, he remarked: ‘‘We agree that making
trade possible is only half of the challenge – making trade happen is the
other half, which requires infrastructure, technology, know-how, financ-
ing and competitive exporters. And we agree that the future of an open
world economy – and the multilateral trade system that underpins it –
depends on all countries sharing in the benefits more equitably.’’1

The role of the International Trade Centre

The totality of the work of the International Trade Centre (ITC) serves
as Aid for Trade. It has been this way since the creation of ITC by the
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General Agreement on Trade and Tariff (GATT) in 1964. Indeed,
GATT created ITC as ‘‘a technical cooperation organization whose mis-
sion is to support developing and transition economies, and particularly
their business sectors, in their efforts to realize their full potential for
developing exports and improving import operations with the ultimate
goal of achieving sustainable development. ITC deals specifically with
the operational aspects of trade promotion and export development.’’
The ITC is a joint venture between the United Nations, through the
United Nations Conference on Trade and Development (UNCTAD)
and the WTO.

The term ‘‘Aid for Trade’’ means different things to different people
and needs to be properly defined to facilitate the dialogue among so
many players. Let me say up front that, in my view, there are four broad
areas that constitute Aid for Trade. The first relates to policy. The poli-
cies needed to support trade development must have national, inter-
country and global dimensions. National strategies for trade, including
export strategies, as part of national development plans are required.
along with cross-border facilitation, global facilitation and rule-making.
The second area is infrastructure: physical infrastructures must be cre-
ated and improved to support trade, including assistance to industrial
facilities. Third, there must be compensation for tariff reduction, prefer-
ence erosion, the cost of conforming to standards and the like. Finally,
trade-related technical assistance is critical as a pragmatic means to help
with supply-side constraints and to build a human and institutional capac-
ity to trade.

If the focus of assistance up to now has been on trade policy negotia-
tions, then the Aid for Trade initiative is changing the balance. The link
between exploiting market access through creating the right conditions
for business is no less a key influence on the process of global governance
than the negotiation of market access itself. If the governance role of
multilateral trade liberalization is to be effective and equitable, it is es-
sential to look at the adjustment costs for industries that will lose jobs,
to build infrastructure that will help businesses and to give businesses
the skills to compete.

Aid for Trade must address issues that are close to business, because
the ultimate actor in trade is business. The business sector is also a driver
for development. A dynamic private sector is the key to mobilizing sav-
ings and investment, creating meaningful jobs, meeting consumer de-
mand, generating exports and contributing to government tax revenues.

More and more, developing countries understand that, to help their
firms grow, they must move beyond connecting producers with buyers,
beyond supplying coffee beans to the agro industry or handicrafts to
tourists. They need to add value to their exports, look for new market
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opportunities and define the marketing and branding strategies that will
help them create new, profitable businesses that produce sustainable
jobs.

Getting the framework right

Trade can promote economic development only if we get the framework
right. Expanded trade is not the automatic result of negotiations that im-
prove opportunities to access potential markets. The right framework is
one that is broad enough to address legitimate concerns about globaliza-
tion and to help developing countries build the skills they need to be
competitive in world markets. Accessing markets requires these skills
and other resources for private enterprises to take advantage of the mar-
ket opportunities. This calls for an ability to listen to business leaders,
trade institutions and policy-makers and to design a range of innovative
approaches that are targeted to the needs at hand.
Despite many years of progressive liberalization in GATT and WTO

rounds, some developing countries are worse off than they were 30 years
ago. The framework has not been right. Part of the problem derives from
existing trade and international financing conditions, which, for the weak-
est partners, require urgent amelioration. The gap to be filled in all of
this is the need to develop more effective marketing (and sourcing) strat-
egies on the basis of an assessment of trade opportunities at the regional
and global levels. The global economic reality has changed substantially
and rapidly during recent years, fuelled by a globalization of the produc-
tion process – a process that has been driven by trade liberalization and
technological progress. This process has divided up the value chains
and has led to an integration of trade and to a geographical fragmenta-
tion of production. Global production and distribution networks are key
drivers of this process. Some of the most notable characteristics of the
new globalized production patterns are production fragmentation and
production-sharing. The effects on local production have also revealed
that a country cannot be competitive in manufacturing if it is not compet-
itive in producer services such as transport, telecommunications and
other network infrastructure services. The increased importance of ser-
vices in the globalized economy has led to improved prospects for the ex-
port of personal as well as producer/industrial services (such as tourism
and health services and business processes outsourcing). It has also
meant that a local presence of competitive producer services is a pre-
condition for the internationally competitive production of goods and
services.
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Aid for Trade in practice

Of the four key areas of Aid for Trade that I mentioned above, the ITC’s
contribution is mainly in the key area of trade-related technical assistance,
but it also includes policy considerations. Within its mandate, ITC applies
a holistic and integrated approach to its technical assistance through
building trade capacity at three levels:
� at the level of the policy- or strategy-makers, the objective is to enable
them to integrate business priorities in national trade policies and ne-
gotiations and to achieve effective collaboration between public and
private sectors;

� at the trade support institution level, the objective is that export service
delivery channels are enabled; and,

� at the small and medium-sized enterprise (SME) level, ITC’s aim is
that potentially competitive new enterprises are created and that the
competitiveness of existing enterprises is strengthened.

ITC’s fundamental role is to support developing and transition countries
to understand destination markets and create opportunities for export
success. In order to achieve this, ITC needs to build the capacities of its
clients to understand what their existing and potential consumers want
and to demonstrate compliance with consumer requirements.

From our past experiences in this work we have learned a great deal.
For example, technical assistance works best when it is requested by re-
cipients themselves and influenced in its design them. Further, all kinds
of needs assessment and development of strategies in the trade field can
be done in a meaningful and sustainable way only through inclusive and
consultative processes, in which the private sector must play a vital part.
Additionally, the business community – the true exporters – needs prag-
matic technical assistance. It has little time for theories about optimal
conditions for trade.

A further lesson relates to technical assistance aimed at building export
skills. Developing countries are demanding more and more help in en-
hancing competitiveness designing and implementing export strategies
and acquiring basic knowledge about WTO rules, all of which are ITC
specialties. Better business and government dialogue is essential in
achieving results with trade-related technical assistance, and a greater
awareness of the potential of business advocacy helps the business sector
of the developing world to maintain its faith in the multilateral trading
system.

But what is critical in delivering aid for trade is getting the priorities
right. This is not easy, as I will explain, as both process and substance
are involved.
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Before I develop this further, let me first note that talking about the
‘‘delivery’’ of Aid for Trade is the wrong terminology! The existing sys-
tem of implementation of Aid for Trade needs to be improved by ensur-
ing stronger ownership and deeper commitment by the beneficiary
countries . . . not its delivery. A major effort is required in local capacity-
building for enhancing the national arrangements and constituencies
in charge of trade development and, consequently, the capacity of the
developing countries to absorb trade-related technical assistance more
effectively.
As with all development needs assessments, trade demands prac-

tical and participatory processes involving representatives of com-
mercial business (large and small), government agencies and civil
society. These processes need to be designed in such a way as to attract
and engage all the participants, with appropriate external co-facilitation
where desired. These processes need to help people illustrate (literally)
the linkages in a country between trade, services, communities and
prosperity to gain new insights into opportunities and to deconstruct
prejudices.2
It is imperative also to draw on previously available needs assessments,

prepared under such initiatives as the Diagnostic Trade Integration
Studies of the Integrated Framework for Trade-Related Technical Assis-
tance to Least Developed Countries. Similarly, the World Bank, the In-
ternational Monetary Fund, the WTO, UNCTAD, ITC and other UN
and non-UN bodies have undertaken surveys of needs in developing
countries, and these should be used as reference and built upon. In the
optimal scenario, the expertise of different agencies should be combined.
However, the involvement of external partners in needs assessment at
the national level should be light and essentially facilitatory. These pro-
cesses cannot be driven from the outside.
In terms of substance, there are many critical and interrelated facets.

Building human and institutional capacity to ensure good local gover-
nance is essential, as is the development of the right sort of infrastructure
and logistical requirements. This means responding to new demands in
relation to the labour market and related requirements for an adequate
and constantly evolving skills base. Only this will ensure an appropriate
environment for enterprise development. Product development is vital,
along with the assurance of export markets and products of a quality that
will enable them to penetrate those markets. Product standards, rapid in-
novation, adaptability and speedy responses are some of the key factors
companies all over the world have to consider in order to improve, or at
least maintain, their competitiveness and survive in the increased global
competition.
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Countries are different with different needs

Bearing all this in mind, a further complication is ensuring that the right
assistance gets to the right groups. Developing countries, although they
face many common challenges, are not a homogeneous group. Even
within regions there are varying levels of development and the require-
ments are different.

A region with which I am very familiar, the Caribbean, which is often
perceived as prosperous, with economies based on tourism, services and
selected agricultural products, is in fact much more diverse. Gross do-
mestic product (GDP) per capita ranges widely from US$16,728 in the
Bahamas to US$420 in Haiti. Correspondingly, the nature of the econo-
mies and their needs varies greatly. Cuba, the Dominican Republic and
Jamaica have relatively diversified economies; other countries have nar-
row productive structures with high transaction costs. Tourism is a signif-
icant source of income for most countries. Most also face structural
challenges following trade liberalization. For example, industries such as
sugar, bananas and textiles have suffered preference erosion. What is im-
portant is for each government to identify the infrastructure and regula-
tory requirements for facilitating the transformation of its national
economy to emphasize new sectors, with inputs from the private sector.

However, the experience has been that the design of coherent trade
development strategies has taken a back seat to negotiating trade pacts.
Reaping the benefits of free trade agreements must involve coordinated
policies to identify ways to diversify exports and target markets. For
small countries, regional cooperation, such as through the Caribbean
Community, is key to exploiting synergies in the design of successful
strategies. In this process, small economies cannot afford to develop on
their own the range of trade support institutions needed for economic
transformation. Regional agencies are required to achieve economies of
scale in areas such as trade finance, standards and quality assurance,
logistics and marketing. National agencies should still be created or
strengthened, however, to provide crucial services requiring local knowl-
edge.

Once the broad lines of trade development are in place, efforts should
shift to designing sector-specific trade strategies in knowledge-based and
education services and creative industries – sectors with a competitive ad-
vantage. In this context, many countries are re-profiling workers and ex-
ploring opportunities in service sectors. But transformation is slow. Firms
are mostly small and unable to meet demand, even when they offer goods
or services that are internationally competitive. The lack of local oppor-
tunities and a global demand for skilled workers has resulted in a brain
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drain. Some firms have succeeded in foreign markets by focusing on
unique or specialized products or services. We need to research these
cases and help others, especially small and medium-sized enterprises,
draw lessons from these examples. International cooperation can also
provide targeted assistance in strategic business planning and improving
business practices.

Monitoring and evaluating Aid for Trade

Although monitoring systems for trade-related technical assistance
(TRTA) have recently been put in place, particularly via the Doha De-
velopment Agenda database, it is still difficult to obtain a clear picture
of the world of TRTA. This difficulty is largely owing to the manner in
which descriptors have been identified and the way in which different
agencies report to the database. Monitoring mechanisms clearly need to
be strengthened and this can be done, first and foremost, by building
monitoring capacities within relevant institutions at country level. ITC
has already made a proposal for funding under the enhanced Integrated
Framework for building capacities at country level to manage, coordinate
and monitor TRTA effectively.
On the subject of evaluation, it can be said that all TRTA providers

grapple with the issue of evaluating the results and impact of TRTA on
trade development in particular and on development in general. Al-
though it is evident that trade can potentially have a strong impact on de-
velopment, it has not always been possible to demonstrate the linkages in
a clear and convincing manner.
So how can this be done? In terms of implementing results-based

management, the most important challenge is the upgrading of the part-
nership with organizations that design and distribute ITC’s technical as-
sistance to enterprises to include monitoring and evaluation functions.
My personal conviction is that trade-related technical assistance will
have a positive impact if, and only if, the monitoring and evaluation func-
tions are fully owned by the beneficiaries. This is why ITC’s activities
must also aim at mobilizing local resources.

Needs and responses: The role of the private sector

The ‘‘business sector’’ ranges from the smallest micro-enterprise to the
largest multinational. When providing assistance to business, countries

224 PATRICIA R. FRANCIS



need to decide on target groups, so they can tailor programmes to their
needs. Trade-related technical assistance has focused on export-ready
small and medium-sized firms, as the group most likely to achieve results.
More recently there have also been successful programmes targeting very
poor communities. These communities are becoming part of international
trade through, for example, community-based tourism or organic herb
and spice production.

Most of the benefits of development derive directly from the activities
of the private sector, including the largest and the very smallest enter-
prises and local non-profit agencies. Governments are involved to a
steadily diminishing degree. They often remain responsible for major
public infrastructure programmes, but even here their roles are being re-
duced.

It is therefore logical that the private sector should have an equal, if
not even a pre-eminent, role in determining the development needs of a
country, in order to emphasize the importance – in the broadest sense –
of the ‘‘business environment’’ and to help to define the facilitatory and
regulatory roles of the public sector, which would include opportunities
for public–private partnerships. For reasons of sustainability too, private
interests must be invoked since it is they that principally drive the devel-
opment process, with or without donor support.

ITC’s primary aim has always been to assist enterprises. It does this in
three ways. First, it helps to make the policy environment more friendly
for export business by strengthening policy-makers’ ability to integrate
business into the global economy. Second, it strengthens the institutions
that provide services to exporters. Third, it helps small export enterprises
to become more competitive.

ITC can support policy-makers with tools to analyse and define negoti-
ating positions. Various databases and methodologies help negotiators
assess scenarios and better incorporate the views of the private sector,
and allow policy-makers to focus on the actions needed to improve the
trade framework. ITC can offer its expertise in the development of na-
tional export strategies, based on consultation between the private and
public sectors. This process can identify obstacles to successful export
promotion and propose efficient mechanisms to address them. ITC also
offers specific technical assistance to address macro-level challenge fac-
ing enterprises. It designs activities and coordinates with leading trade
support institutions (TSIs), in particular with export promotion organiza-
tions, to deliver services to small and medium-sized firms. This approach
focuses on strengthening the capacity of TSIs to deliver to the largest
possible audience.3 Further efforts will help coordinate the work of indi-
vidual TSIs, so their assistance can be more targeted to their clients and
their inputs to national strategies can be better considered.
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It is critical to improve the competitiveness of SMEs and to support ef-
forts to add value to products and services for export. Useful activities in
this area include promoting the development of national and regional
enterprise networks and improving capacities in business planning and
management. Programmes can also be devised to encourage the cluster-
ing of SMEs to enhance their participation in global supply chains and to
link large national firms with local SMEs to increase the transfer of
know-how and value addition. As part of the emphasis on marketing it
is necessary to strengthen the capacity of enterprises to understand and
anticipate demand and to promote the development of new products
and target new export markets. This should be done in collaboration
with higher-level educational institutions to develop programmes to
increase export skills and increase awareness of export opportunities
among service providers as well as to develop training and mentoring
for women producers and exporters. This involves researching and dis-
seminating lessons from successful exporters and linking producers in
poor communities to export markets and helping them to organize them-
selves. The ITC is active in all these areas.

Conclusion

To achieve the goals elaborated above, it is important to reinforce the
principles of aid effectiveness and coherence as agreed in the Paris Dec-
laration on Aid Effectiveness in March 20054 and as embodied in indi-
vidual IMF/World Bank Poverty Reduction Strategies. Aid for Trade
should reinforce the principles of the Paris Declaration and Poverty Re-
duction Strategies (PRS) by strengthening national development strat-
egies. It should facilitate the integration of trade considerations into
national development planning, including PRS, and it should do so
through appropriate participatory processes.
Further, it is essential that Aid for Trade be fully consistent with the

development needs of partner countries. ITC and other specialized trade
agencies can help to articulate needs in the trade sector. At the same
time, Aid for Trade programmes should be fully accountable, not just up-
wards to donor agencies but more especially downwards to the true ben-
eficiaries. As in other areas, Aid for Trade programmes supported by
donors should be fully coordinated and coherent. ITC strongly advocates
the practice already begun of having one donor play a leading and coor-
dinating role in helping to harmonize assistance with individual UN
agencies. Where Aid for Trade is multilateral in intent, it should fully re-
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spect the principles of multilateralism rather than being ‘‘steered’’ by in-
dividual donors to favour their own bilateral proclivities.

Aid for Trade should respect the best principles of capacity develop-
ment, including the facilitation of change, rather than the grafting on of
external solutions, and compatibility with local standards, norms and
capacities. Aid for Trade should be targeted at all relevant sectors, in-
cluding in non-governmental and private sector interests. The fuller
participation in aid programmes of many different interests is the best in-
surance against corruption and misuse of resources.

So what can we conclude from all this. First it is important to identify
the outstanding gaps that need to be filled for an Aid for Trade initiative
to be successful. This involves improving outreach to SME associations
and the business community outside capital cities while transferring qual-
ity standards requirements and implementing responses in enterprises.
There is a need to directly support groups of businesses to develop mar-
ket offers, and support the integration of indigenous SMEs in exporters’
value chains as a lever for their growth. There must be the development
of trade financing and investment support for SMEs and practical
upgrading of trade facilitation processes and an involvement of other
interests – particularly non-governmental organizations – in trade pro-
grammes, such as in the context of fair trade.

The ITC’s mission is to enable small business export success in de-
veloping countries by providing, with partners, trade development solu-
tions to the private sector, trade support institutions and policy-makers.
Its three main strategic objectives correspond exactly to three of the
five items on the Aid for Trade agenda: trade policy and regulations;
trade development; and building productive capacity. ITC can also pro-
vide a forum for public–private dialogue on trade policy. It will con-
tinue efforts to translate the content of trade agreements into business
language to help the private sector understand the opportunities they
afford.

As a final word, I firmly believe that, in fulfilling the ambitions of the
Aid for Trade agenda, sight must not be lost of the need for greater co-
herence in global policy-making. This item figured prominently in discus-
sions in the Consultative Group of 18 in the GATT in the 1980s, and
led to a result in the Uruguay Round. In Marrakesh in April 1994, mini-
sters stressed that growing interactions between national economic
policies meant that cooperation in each aspect of policy-making was nec-
essary for progress in other areas. In particular, if the origins of difficul-
ties are outside the trade field, they cannot be redressed through trade
measures alone. What was called for were consistent and mutually sup-
portive policies at the global level.5 Only by adopting this course of
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action can the WTO satisfactorily fulfil its role as a true agent of global
governance.

Notes

1. See hhttp://www.wto.org/english/news_e/sppl_e/sppl81_e.htmi (accessed 30 January
2008).

2. As it happens, ITC has considerable experience in this area and has developed a range of
methodologies that are fully adaptable to local circumstances.

3. The services that SMEs need include: access to relevant trade information, statistics,
trends and analysis; assistance to improve quality standards, packaging and product de-
sign; addressing lack of knowledge about information and communications technology
solutions for business; development of sector strategies and integration in global supply
chains; building export-oriented managerial and marketing skills; fostering the creation
of coalitions of export service providers; identifying and meeting the needs of women ex-
porters developing export programmes for poor communities.

4. Paris Declaration on Aid Effectiveness: Ownership, Harmonisation, Alignment, Re-
sults and Mutual Accountability, High-Level Forum, Paris, 2 March 2005, available at
hhttp://www1.worldbank.org/harmonization/Paris/FINALPARISDECLARATION.pdfi
(accessed 19 February 2008).

5. For the origins and outcome of the discussion on coherence in the Uruguay Round, see
Gary P. Sampson, ‘‘Greater Coherence in Global Economic Policy Making: A WTO
Perspective’’, in A. Krueger, ed., The World Trade Organization: Its Effectiveness as an

Institution, Chicago: University of Chicago Press.
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The future of the WTO
and free trade

Ted Turner

I like free trade. I’ve been a free trader ever since I debated the topic
back in my high school days. I pushed for free trade when I travelled
around the world, from country to country, urging them all to open up
their media markets to CNN.

If we don’t have free trade that gives every country a chance, we’re
never going to build a better, more prosperous world. That’s why I think
the World Trade Organization (WTO) is one of the best ideas humanity’s
ever had. We human beings have been trading with each other ever since
we started coveting our neighbours’ goods. But we didn’t create the Gen-
eral Agreement on Tariffs and Trade (GATT), and then the WTO, until
we’d been around about a million years. It was about time!

Today we’re in a crisis – for the WTO, for trade and for the future of
the world. In 2001, the Doha Round of trade negotiations began with a
commitment to increase the benefits of free trade for developing coun-
tries. It was a great plan: developed countries would reduce their agricul-
tural subsidies and tariffs, and developing countries would lower their
tariffs to allow imports, improve their industries and attract investment.
The Doha Round is struggling to survive and a lot of commentators share
the view expressed in the Financial Times that, if Doha fails, it could be
‘‘the last effort of its kind’’.1

‘‘The last effort of its kind’’? If we give up and quit on this round, we
may not ever try anything like it again? No more global trade agree-
ments? The role of the WTO in global affairs would change for ever. No
longer would it be fulfilling its role in global governance by liberalizing
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trade and bringing common sense to the structure of world trade and
production. That would be a disaster! Poor countries are going to remain
poor countries until they can find a way to sell goods to rich countries.
But to do that, poor countries have to improve their industries, open
their markets, draw new investment and get trade rules that are fair.
That’s what this Doha trade round is all about – to give developing coun-
tries a better chance to trade on a more equal footing with rich countries.
If we give up on global trade agreements, we know what will happen.

The big countries will go off and do separate bilateral and regional deals
with their favoured trading partners – and guess who will be left out? The
very people the WTO was created to include: the developing countries.
They will be left to bargain alone against the giants of international
trade. We’ve already seen where that leads – it leads right back to where
we are today: to a world where billions of people live in poverty.
It’s one of the biggest moral failures in the history of humanity that we

allow half the world’s people to live in intolerable conditions, on less than
US$2 a day. A billion live on less than a single dollar a day. A billion
have no safe drinking water.
Poverty is cruelty. And poverty persists in part because the trade that

has created so much prosperity for the world’s wealthy countries is by-
passing poor countries: 54 countries are poorer than they were 15 years
ago. And poverty doesn’t just mean doing without food and shelter. For
many of these countries, poverty means conflict. When there isn’t enough
to go around, people start to fight: of the 20 poorest nations on Earth, 16
have suffered civil war over the past two decades.
If we can’t reverse it, poverty is going to crack the world apart. If the

world ends up hopelessly split between rich and poor, we will never get
the global cooperation we need to deal with the problems the whole
world has to solve together.
We’re running through the assets of this planet that took billions of

years to create. The fossil fuels that we’re burning are turning up the
world’s temperature. We’re overpopulating the earth. We’re using up
our oil, coal, gas, forests, rivers and arable land, with no sign of slowing
down and little idea what to do when these resources are gone.
We’re spending more than US$1 trillion a year on military budgets –

more than 50 times what we spend on the United Nations, our best tool
for peace. Nearly 20 years after the end of the Cold War, the United
States and Russia still have thousands of nuclear missiles on hair-trigger
alert, ready to launch within minutes. We have hundreds of tons of poorly
secured highly enriched uranium – and groups of terrorists desperate to
get the materials, build them into bombs and use them.
We can’t solve any of these problems unless all countries work to-

gether. We created the United Nations to give ourselves this option. We
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created the WTO for the same reason. But we’re not making the most of
what we have.

The world’s leaders in both business and government aren’t looking at
the future; they’re looking just a few days ahead – at the next day’s news
stories, the next quarter’s earnings, the next poll, the next election. We
need to learn the difference between long-term value and short-term gain.

I got rich making long-term decisions. My competitors were all think-
ing about the TV ratings from last night, and I was thinking about where
I was going to be 10 years later. The first TV station I ever thought of
buying was losing US$70,000 a month. My board told me that if I bought
it I would bring the whole company down. I bought it. Then I bought an-
other one – worse than the first – and my accountant quit in protest.
Eight years later, I sold that station and started CNN. If I had had to
show a profit every quarter, I never would have built anything.

I think young people ought to be raising hell with older people about
this. Most of the people making big decisions in the world today are over
50. Many are over 60. They’re taking out loans, and they’re not even
going to be around when the debt comes due. They have to lift up their
eyes and see the future: either we change our ways or we’re going to de-
stroy ourselves. We have to go for the long-term gains we’ll get from
building a world in which every country participates. The more countries
participate in the global economy, the more they will have an incentive to
build a better world – and the more they will have the capacity to build a
better world.

That’s why developing countries have to have a bigger stake in global
commerce. Expanding trade is the best way to get it. And the Doha
Round is the only instrument the world has to make that happen. We
have to revive these talks and get an agreement.

Global trade agreements have made a huge economic impact since the
GATT. They’ve cut tariffs; they’ve increased trade, they boosted eco-
nomic growth. For the United States, the European Union and Japan it
has meant hundreds of billions of dollars a year.

But the benefits of global trade are uneven. And now WTO govern-
ments need to rewrite the rules so they help poor countries the way
they’ve helped rich countries. That’s the purpose of the Doha Round.

If we give up on Doha, we’re giving up on fighting poverty.
If we don’t give up – if we revive Doha and get a strong agreement –

we can immediately increase incomes in the poorest countries of the
world. There is nothing the international community could do that would
strike a quicker, wider blow against global poverty. No handout, no pro-
gramme, nothing. If you’re against poverty, you’re for a strong Doha
agreement. If you’re against a strong Doha agreement, you’re probably
not too worried about global poverty.
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Now, we’re not going to get this deal until the trade negotiators get an
agreement that every country can live with.
Sure, global agreements are a pain. The more people who have to

agree, the longer it takes to get an agreement. But there’s an African
proverb that says: ‘‘If you want to go fast, go alone; if you want to go
far, go together.’’ I believe that human beings are not going to go much
further unless we go together.
Right now, we’re not going anywhere. The Doha Round is stalled be-

cause rich countries and poor countries are split on the question of agri-
cultural subsidies. In the United States, government farm supports are 16
per cent of total farmer income; in Europe, they’re 32 per cent; in Japan,
they’re 56 per cent. In West Africa, cotton farmers on some of the richest
land in the world make only US$400 a year, because developed countries
drive prices down with their cotton subsidies. In fact, developed countries
spend about US$2 billion every week on trade-distorting tariffs and sub-
sidies.
Why do we even have subsidies? That’s simple. We have subsidies be-

cause we have overproduction. Supply is greater than demand, and prices
fall below what farmers need to make a living. Farmers in rich countries
are supported with subsidies. Farmers in poor countries just suffer.
The fight over subsidies is not, for developed countries, just an eco-

nomic matter. At the time the GATT was adopted, agriculture repre-
sented half the trade in the world. In 2007, it was 8 per cent. When the
entire system of global trade agreements is put in jeopardy by a disagree-
ment over 8 per cent of all trade, you can suspect the reason is more pol-
itics than economics.
If developed countries negotiated away agricultural subsidies, politi-

cians in rich countries would have to tell farmers in rich countries to find
something else to do. At which point, the farmers would tell the politi-
cians that they have to find something else to do. That’s why these talks
are stalled – politicians in the developed countries do not want their
farmers to fire them in the next elections.
If agriculture were always going to be the same, then the question of

subsidies would be a problem without a solution. But agriculture is
changing. Farmers have always grown crops for food and fibre. Today,
farmers can grow crops for food, fuel and fibre. This changes the future.
There is now a huge and growing unmet demand for farm products such
as corn, sugar beets and sugar cane that can be converted into ethanol.
There’s a huge market for palm, soy and rapeseed oil that can be made
into biodiesel. Agriculture is changing from an industry that faces limited
demand to an industry that faces unlimited demand; from an industry fac-
ing low prices, to one facing high prices.
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And that’s what’s so ironic about this trade impasse. The Doha nego-
tiations have come to the point of collapse over agriculture. But the ne-
gotiators are deadlocked over agriculture the way it was in 1999 or 2000,
not the way it is today, and certainly not the way it might be in the com-
ing years.

There is a huge and growing opportunity in agriculture for farmers
who can grow fuel. Since 2000, global ethanol production has more than
doubled. Biodiesel production is up nearly fourfold. And demand is so
great that, even though Brazil produces almost a quarter of the world’s
sugar, it still struggles to meet its own domestic demand for ethanol. A
sugar grower in Brazil recently told the Washington Post: ‘‘We would
never be able to supply the United States with any substantial quantity
of ethanol.’’2 If the world’s largest biofuels producer doesn’t have enough
to supply the world’s largest energy consumer, this is what I would call a
business opportunity.

It is also an opportunity to do something for the earth and humanity.
Biofuels are far better for the planet than fossil fuels. They can dramati-
cally cut greenhouse gas emissions. And biofuels are renewable. You
don’t have to spend billions of dollars finding new oil fields in the ocean.
You don’t have to put new wells in national parks. And you don’t have to
negotiate with countries oceans away. You have to plough and plant
seeds. We’ve been doing that for a long time.

This is a natural stage in human evolution. Humans have gone from
hunter-gatherers to farmers to produce their food. Now we’re going
from hunter-gatherers to farmers to produce our fuel. It’s much better
than coal and oil. When you want more fuel, you don’t have to wait for
the next geological age. You just have to wait for the next growing sea-
son.

The emergence of biofuels creates something like a merger between
two industries: agriculture and energy. When agriculture (an industry
with slow-growing demand) is merging with energy (an industry with
fast-growing demand), it’s a very bullish change for agriculture. This
gives developed countries a chance to end the stalemate over agricultural
subsidies by giving farmers incentives to grow biofuels and by giving con-
sumers incentives to use them. If, over the next 10 years, WTO nations
adopt policies that support an entirely new market in bio-based energy –
and if production expands to provide 15–20 per cent of global fuel needs,
the market in global agriculture could double or triple in value.

In this market of unmet demand, the effect of government incentives
for biofuel production will be totally different from that of normal crop
subsidies. The unmet demand for transportation fuel is almost endless.
This means that support for domestic production will not displace foreign
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competitors or reduce the prices paid abroad. Farmers will be getting
their income from the market, not from the government. Even farmers
who don’t switch to energy crops will do better financially because other
farmers will have switched their land to biofuel production. This will re-
duce supply and raise prices for conventional crops.
If farmers see that agriculture is changing, and see how that change can

benefit them, the politics of subsidies changes. This change is crucial to
reviving the Doha Round and getting an agreement. But first the trade
negotiators have to explain this change to their constituents, who are the
only ones who can give negotiators permission to go back to the table
and make a deal.
A growing market in biofuels could reduce or even end the need for

agricultural subsidies in the developed world. But this isn’t just an oppor-
tunity for rich countries. Developing countries can benefit even more.
Poor countries that are dependent on oil imports have been hit especially
hard by rising energy costs. Ten years ago, when the world agreed on
debt relief for the poorest countries in sub-Saharan Africa, the price of
oil was US$22 a barrel. Between 2003 and 2007, the price has more than
tripled. Higher oil prices now cost Ethiopia five times as much as it is
gaining from debt relief. Other developing countries that import oil face
the same burdens. Gambia spends six times as much money on fuel as it
does on health. Sierra Leone spends twice the money on fuel as it does
on all efforts at poverty reduction combined. Now the price of oil is
more than US$120 a barrel.
And the energy problems of developing nations go beyond higher bud-

get expenditures. Most of sub-Saharan Africa has no electricity at all. In
many countries, women gather and carry loads of firewood for miles each
day. By investing in biofuels, developing countries can start solving these
problems. They can produce their own domestic transportation fuels, cut
their energy costs, improve public health, create new jobs in the rural
economy and, ultimately, build export markets. By converting part of
their output from food and fibre to fuel, they will be entering a market
with higher prices and rising demand and are more likely to attract the
kind of foreign investment that can modernize their agricultural practices
– and increase their food production as well.
This is a critical point, because there should be no food vs. fuel debate.

We can absolutely produce both – all that’s required is investment. Eco-
nomic growth, especially in rural areas, will help developing countries
meet their food needs more easily. The answer to hunger is not more
food; it is less poverty.
Some enterprising companies and towns are already showing the way

on biofuels:
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� 40 per cent of the energy for the Bolivian town of Riberalta comes
from a plant powered by Brazil nut shells;

� an Indonesian company switched from firewood to a biomass gasifier to
dry its cocoa beans. The gasifier is fuelled by palm nut shells – a waste
product from the business’s other operations;

� women’s groups in the African nation of Mali are using biofuels (pro-
cessed from locally grown crops) to run diesel generators to power
grinding mills;

� biofuels are also catching on in the Caribbean, where Jamaica is inves-
ting millions of dollars in ethanol;

� the Dominican Republic is looking at jatropha – a bush that grows well
in hostile conditions and has great potential as an energy crop;

� Malaysia, India and Thailand are preparing to make big commercial in-
vestments in palm oil.

On a grand scale, of course, nobody beats the example of Brazil. Its bio-
fuels have saved the country some US$50 billion in oil imports and cre-
ated 1 million new jobs.

The opportunities will get better as the technology improves – and
that’s happening right now. In the future, we should be able to produce
new fuels such as cellulosic ethanol, a biofuel that could be extracted
from virtually anything grown anywhere. We will be able to genetically
alter biofuel crops to make their conversion more efficient. And we will
be able to create better bio-refineries, increasing the returns on biofuel
investment.

The global demand for biofuels is huge and rising. That’s why I’m con-
fident that, in the near future, farmers’ incomes will be assured, not by
subsidies and tariffs, but by market forces. And that’s why it makes so
little sense to throw away the Doha Round over agricultural subsidies
and tariffs. We shouldn’t give up a great future to cling to the past.

Developed countries have the greatest responsibility for putting this
Round back together. Over the past 60 years, free trade has added tril-
lions to their economies. Now they have a chance to grow even richer
while giving developing countries new opportunities through trade to
help boost their economies and reduce poverty. In the process they will
also be creating new markets for themselves.

Developed countries should agree to phase out tariffs and reduce their
subsidies for food and fibre crops and replace them with support for bio-
fuels. The right approach would allow a transition period, say 5–10 years,
to phase in the changes. As soon as the deal is struck, farmers – instead
of pressuring politicians to preserve subsidies – will be pressuring politi-
cians to quickly make the changes necessary to convert farms profitably
to biofuel production.
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Developing countries also need to do their part for the Doha Round by
reducing tariffs and opening their markets – especially to each other. If
they keep their markets closed to protect domestic industries, it might
help for a time. But if they don’t open their borders and allow imports,
their products will never compete, they’re never going to draw much in-
vestment, and they won’t capture the much bigger market beyond their
borders.
Officials in all countries should not only explore options for production

of biofuels, but also adopt policies that promote consumer demand and
build an infrastructure that can guarantee supply. These steps will help
meet energy needs, reduce greenhouse gas emissions, revive the agricul-
ture industry and help eliminate the conflict over subsidies that is stalling
crucial advances in world trade.
The WTO negotiators need to remember the point of what they’re

doing: they’re just trying to reach out and bring in more people – into
trade, into prosperity, into opportunity, into community. Those first TV
stations of mine that I mentioned earlier. I bought them cheap, because
they had an inferior signal – a UHF signal – that couldn’t reach very
many homes at all. How was I going to make any money if I couldn’t
even get my TV signal to all my neighbours? Well, we had an idea. In-
stead of broadcasting from a tower 1,000 feet high that sends a signal
out 50 miles, we started broadcasting from an antenna 24,000 miles out
in space that covered a quarter of the surface of the earth with one signal.
The satellite. I guess that’s when I really started to think globally; when I
realized I had to bring more people in, or I really wasn’t going to make it.
The world is facing the same situation today. We’ve got to bring every-
one in, and stop leaving so many people out.

* * *

The economist Eric Beinhocker says that the ‘‘critical advantage’’ that
humans had over Neanderthals was trade. We had trade; Neanderthals
didn’t. We’re still here; they’re extinct. What’s the lesson? Trade is
good. Trade helped save us.
We need trade to save us again.
The key is right here in the hands of the trade negotiators. Right now

they don’t have permission to negotiate cuts in agricultural subsidies. But
their constituents will never support a deal if they know only what they’d
be losing and don’t understand what they’d be gaining. If the WTO wants
to change public policy, it has to change public opinion. It has to explain
to people that adding energy crops will create economic opportunities. It
will create stronger markets for food crops. It will help boost incomes in
the poorest countries in the world. And it is crucial for the environment.
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We’re polluting our planet, and we’ve got to do something about it.
We’re not going to stop using energy, so we’ve got to start using a differ-
ent kind of energy. This is our chance to make a big push – and do some-
thing that will save the earth for our grandchildren.

Convincing people is a big job, but it has to be done. If we give up on
trade, we’re giving up on ending poverty. We can’t give up because the
role of the WTO in bringing sense to the structure of world production
and trade would change forever. To keep this vital role for the WTO in
global governance we’ve got to keep fighting.

At the gym where I used to box when I was a teenager, there was a
sign on the wall that said: ‘‘Fight one more round.’’ You could look at
that sign at the start of the fight; you could look at it at the end. But the
message was always the same: fight one more round. No matter how
bloody and exhausted you are, fight one more round – because if you’re
always willing to fight one more round, you’re never beaten.
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Some thoughts on the WTO dispute
settlement procedure

Mitsuo Matsushita

This chapter is not intended to be an elaborate scholarly analysis of the
WTO dispute settlement procedure. It is basically an essay in which I
wish to state some thoughts on the workings of the WTO dispute settle-
ment system. I served as a member of the WTO Appellate Body in the
period 1995–2000 and more recently acted as a panellist in a case in
which environmental issues were involved. The following views are partly
based on my experience as a member of the Appellate Body and a pan-
ellist and partly based on my research as an academic. However, they in
no way reflect the views of the Appellate Body or panels and are purely
personal in nature.

Accomplishment of the WTO dispute settlement procedure

It is fair to say that the WTO has successfully established a rule-oriented
international trading order in which ‘‘rules’’ rather than economic and
political powers play the central role. The General Agreement on Tariffs
and Trade (GATT) 1947 consisted of some legal instruments, and the
rule of law played a role in maintaining international trade order to a cer-
tain extent. However, rules under the GATT 1947 were less elaborate
and detailed compared with those under the World Trade Organization
(WTO), and the dispute settlement procedure under the GATT 1947 was
less powerful in enforcing the rules as compared with the dispute settle-
ment procedure under the WTO. In contrast, the WTO dispute settlement
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system is designed to operate more efficiently and forcefully. It is
equipped with a two-stage procedure: panels and the Appellate Body.
Panels are engaged in fact-finding and also determining the consistency
of the measures in question with the rules of WTO agreements. Parties
dissatisfied with the findings of panels can appeal to the Appellate Body
for a review of panels’ findings. The Appellate Body reviews the legal
findings of panels and upholds, modifies or reverses them. Reports of
panels and the Appellate Body are adopted by the Dispute Settlement
Body (DSB) by negative consensus, whereby reports are adopted unless
opposed by unanimity. This guarantees an automatic adoption of panels
and appellate reports.
Since the establishment of the WTO and DSB in 1995, about 400 dis-

pute cases were petitioned to the WTO dispute settlement procedure and
approximately 80 decisions were made by panels and the Appellate
Body. This figure is impressive when one compares it with the figure
under the old GATT dispute settlement system, in which about 300 cases
were filed during 1947–1994, a period of nearly 50 years. There are cases
in which the WTO faced difficulty in implementing the recommendations
of the DSB based on panel and appellate reports. However, among the
total number of dispute cases before the WTO, in only a handful of cases
was there such difficulty. It shows that the WTO dispute settlement sys-
tem has gained the confidence of members.
In the WTO dispute settlement procedure, what counts is the legiti-

macy of the legal claims of the parties rather than their economic and po-
litical powers. Even a small country or a developing country that is at a
disadvantage in trade negotiations compared with developed countries
with more resources can prevail over its more powerful opponents as
long as its legal claims and arguments are right. This contributes to the
establishment of a rule-oriented international trading order.
There are several examples of small country members prevailing over

large and powerful members in dispute settlement. One such example is
the US Underwear case1 in which the United States imposed quantitative
restrictions on imports of underwear from Costa Rica. Costa Rica
brought a claim against the United States in the newly established WTO
dispute settlement procedure and argued that the US measures were con-
trary to the provisions of the Agreement on Textiles and Clothing (now
defunct). The panel and the Appellate Body accepted Costa Rica’s
claims and arguments and recommended that the United States lift the
import restrictions.
A more recent example is the US–Gambling case2 in which Antigua-

Barbuda, a country with a population of about 70,000, took the United
States to WTO dispute settlement because the United States had violated
its commitment to liberalize trade in recreational services by prohibiting
the cross-border supply of gambling (Internet gambling). One of the im-
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portant subjects of dispute was the extent to which the United States had
made concessions with regard to recreational services. The United States
stated in its concession that it would liberalize recreational services ‘‘ex-
cept for sporting’’. Although there was a difference of views between the
panel and the Appellate Body, both decided that the United States had
made a full concession to liberalize recreational services and its prohibi-
tion of Internet gambling was contrary to this concession and, therefore,
violated the General Agreement on Trade in Services (GATS). There
were some other issues, including whether US measures would be justi-
fied by the exception incorporated in the GATS regarding public order
and morals. In the end, the Appellate Body decided that, although the
US measures fell within the exception, they were still a violation of
the GATS since the United States allowed interstate provision of gam-
bling services while prohibiting their international provision, and this
amounted to discrimination contrary to the national treatment principle.
Thereupon, the United States was requested to make its measures con-
form to the WTO norms.

The above two cases are good examples that even a small country can
prevail over a large country as long as it can present persuasive and legit-
imate legal claims. In the above cases, if there had not been the WTO
dispute settlement system, Costa Rica and Antigua-Barbuda would have
had to negotiate with the United States individually in order to resolve
the trade disputes. Owing to the differences in political and economic
power between the United States and those countries, negotiations
would have been difficult and it is doubtful whether Costa Rica and
Antigua-Barbuda would have accomplished as much as they did by using
the WTO dispute settlement system.

One of the serious trade problems before the coming into being of the
WTO was that of voluntary export restraints (VER). A VER is a trade
deal between an exporting country and an importing country whereby
the former ‘‘voluntarily’’ refrains from exporting to the latter. Often de
facto pressures were used to coerce an exporting country to make this
concession. VERs were often used in the 1980s and 1990s between Japan
on the one hand and the United States and the European Communities
(EC) on the other, as shown in such examples as the Steel VER, the
Auto VER, the Textile VER and the Semiconductor VER. VERs were
carried out without any specific rules under the GATT 1947 and was
probably contrary to its norms. However, it was exercised anyway.

A VER distorts the natural flow of trade and causes a misallocation of
economic resources. Also, one VER precipitates another VER. For ex-
ample, when Japan and the United States agreed on a VER whereby
Japan imposed export restraints on the total quantity of steel exports to
the United States, Japanese exporters concentrated on exporting spe-
cialty steel, which was high-valued and its price per unit was higher than
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that of regular steel products so that exporters would gain more profit by
exporting within the limit set by the VER on the total quantity of ex-
ports. This, however, led to a surge of exports of specialty steel into the
United States, injuring specialty steel producers in the United States.
Therefore, US producers of specialty steel put pressure on the United
States government to negotiate a VER with Japan on the export of spe-
cialty steel from Japan to the United States. This led to another VER
agreement between the United States and Japan.
The WTO successfully dealt with issues of VERs. Article 11:1(b) of the

Safeguard Agreement explicitly prohibits VERs. Not only does it pro-
hibit VERs exercised by governments but also it prohibits governments
from encouraging private enterprises to engage in practices having a sim-
ilar effect to VERs. Since the establishment of the WTO, VERs have dis-
appeared from international trade.
The WTO dispute settlement procedure has successfully dealt with is-

sues surrounding unilateral measures imposed by the United States on its
trade partners in the 1980s and 1990s. During this period, the United
States often invoked Section 301 of the Trade Act and imposed unilateral
sanctions on its trade partners for engaging in ‘‘unfair practices’’. A good
example is the US–Japanese semiconductor dispute in which the United
States imposed trade sanctions on Japanese products. In this case, the
American Semiconductor Institute claimed that the Japanese govern-
ment exerted control over the semiconductor industry in Japan, consoli-
dating the major companies into an oligopoly to which subsidies were
provided. According to this claim, the international competitiveness of
the Japanese semiconductor industry was artificially increased, Japanese
products were dumped into the US market and the Japanese semicon-
ductor market was closed to foreign products.
In response to the claim by the American Semiconductor Institute, the

United States government invoked the Anti-dumping Act and required
Japanese chip producers to enter into suspension agreements with the
US Department of Commerce whereby the Japanese producers main-
tained a certain price-level in the US market. In addition, the US govern-
ment invoked Section 301 of the Trade Act and required the Japanese
government to invoke laws to maintain a certain level of export prices of
Japanese chips to be exported to third-country markets so that they
would not flow into the US market via third-country markets. The US
government also requested the Japanese government take measures so
that the market share of foreign chips in Japan would rise to 20 per cent
or above. Both governments decided to resolve the dispute through ne-
gotiations and the US–Japan Semiconductor Agreement was signed
in 1986, whereby Japanese chip producers entered into suspension
agreements with the US Department of Commerce and the Japanese
government exercised control over the prices of chips to be exported to
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third-country markets and promised to do its best to improve the market
share of foreign chips in Japan.

However, the US government decided to impose trade sanctions by
way of high tariffs on certain products exported from Japan to the United
States because Japanese chips were being exported to third-country mar-
kets at lower prices than those that had been stipulated and the market
share of foreign chips in Japan had not reached the desired level. A sec-
ond Semiconductor Agreement resolved the issue and, thereafter, a third
Semiconductor Agreement, which lasted until the establishment of the
WTO in 1995.

This is just one example of unilateral trade sanctions imposed by the
US government on the basis of Section 301. Unilateral trade sanctions
were a problem in international trade because, in invoking such sanctions,
the US government was acting as a challenger or prosecutor and, at the
same time, as judge or arbiter, and objectivity was somewhat lacking.

In the Uruguay Round of trade negotiations, the European Commun-
ities, Japan, Korea and others that had been affected by Section 301 of
the US Trade Act worked together and succeeded in incorporating Arti-
cle 23 of the Dispute Settlement Understanding (DSU), which states that
WTO members must resort to the WTO dispute settlement procedure to
resolve all trade disputes arising from WTO agreements. Under this pro-
vision, all WTO members must have recourse to the WTO dispute settle-
ment procedure to resolve any dispute arising from the interpretation
and application of WTO agreements, and any imposition of unilateral
sanctions without the authorization of the DSB is prohibited.

After the establishment of the WTO, the United States changed its
policy and has never since resorted to unilateral trade sanctions. When-
ever disputes arise with other trade partners in relation to matters cov-
ered by WTO agreements, the United States petitions the DSB to get
them resolved. As a consequence, the United States has become the big-
gest user of the WTO dispute settlement system. At the same time, this
signifies that the WTO dispute settlement system has successfully re-
solved the issue of the unilateral imposition of trade sanctions under Sec-
tion 301 of the US Trade Act.3

Governance of international trade and WTO dispute
settlement

Cooperative relationships between WTO agreements and other
agreements relating to international trade

The WTO regime does not exist in a vacuum, it needs cooperative
relationships with other international agreements governing economic
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relationships among trading nations.4 For example, the WTO regime
needs a stable international currency relationship to be governed by the
International Monetary Fund (IMF). Issues of how to promote economic
development in developing country members are becoming increasingly
important for the WTO regime. In this respect, the WTO and the World
Bank have a common objective. In fact, the WTO dispute settlement
procedure deals with issues of international balance of payments when
dealing with developing country issues, as exemplified by the India –
Quantitative Restrictions case.5 Article 18 of the GATT allows a develop-
ing country member to invoke an import restriction when that country is
confronted with a basic imbalance of payments. In the above case, India
invoked an import restriction in accordance with this provision. One of
the issues dealt with by the Appellate Body was whether or not India
suffered a basic imbalance of international payments. This is an inter-
national currency issue and the IMF has expertise in this matter. There-
fore, Article 18 states that, when the WTO dispute settlement procedure
deals with this issue, it should defer to the judgment of the IMF. This is
an example of a cooperative relationship between the WTO and the
IMF. In fact, the WTO and the IMF entered into an agreement whereby
officials of the WTO participate in IMF meetings as observers, and vice
versa. There is a similar agreement between the WTO and the World
Bank.
In the intellectual property area, the WTO Agreement on Trade-

Related Aspects of Intellectual Property (TRIPS) incorporates by refer-
ence the Paris Convention, which deals with industrial property rights,
and the Bern Convention, which deals with copyrights. Therefore, WTO
members are bound by the rules of the Paris Convention and the Bern
Convention even if they are not members of those conventions. This dra-
matically widens the scope of TRIPS, as well as providing ‘‘teeth’’ to
those conventions since violations are dealt with by the dispute settle-
ment procedure of the WTO as they are seen as violations of TRIPS.
Other examples of cooperative relationships between the WTO re-

gime and other international agreements are found in the areas of tech-
nical barriers to trade (TBT) and sanitary and phytosanitary measures
(SPS). Article 2.4 of the TBT Agreement states that WTO members
must base their compulsory domestic standards on international stan-
dards. Such international standards include rules established by the
Codex Alimentarius and the International Standard Organization (the
ISO). If a member’s compulsory standard is based on an international
standard recognized by the WTO, this standard is presumed to be com-
patible with the GATT and the TBT Agreement or the SPS Agreement,
as the case may be.
On the other hand, in some other situations, the relationship between

the WTO and other international agreements may not be so harmonious.
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For example, the Cartagena Protocol on Biosafety, which is a supple-
mentary agreement to the United Nations Convention on Biological
Diversity, provides for the precautionary principle, according to which
members of the Protocol can invoke a measure prohibiting the produc-
tion and sale of products containing genetically modified organisms
(GMOs) even if a risk associated with GMOs is not scientifically proven.
In contrast, the SPS Agreement provides that, when members prohibit
the sale and import of a GMO product, members should conduct a risk
assessment and adduce sufficient scientific evidence to prove that there
is a risk associated with it. Although Article 5.7 of the SPS Agreement
also provides for the precautionary principle, its scope is much more lim-
ited than that of the Cartagena Protocol.

In the EC–Approval and Marketing of Biotech Products case, in which
the United States, Canada and Argentina challenged a moratorium of the
European Communities on the approval of the sale of biotech products
and safeguards applied by six EC members that temporarily prohibited
the sale of biotech products, the European Communities argued that the
UN Biodiversity Convention and the Cartagena Protocol should be ap-
plied to the dispute in this case.6 The panel rejected this claim on the
basis that one of the parties to this dispute, the United States, was not a
party to the Cartagena Protocol, which therefore was not applicable to
this case. The relationship between the SPS Agreement and the Carta-
gena Protocol was thus not an issue in this case. However, in a situation
in which the parties to a dispute in a WTO proceeding are also parties to
the Cartagena Protocol, there would be a serious conflict between the
SPS Agreement and the Protocol because one requires that a measure
to prohibit a GMO product needs to be based on scientific evidence
whereas the other permits the application of the precautionary principle.
It seems that, in the event of such a conflict, panels and the Appellate
Body have no choice but to apply the SPS Agreement over the Carta-
gena Protocol. However, this would not resolve the conflict, which ulti-
mately has to be resolved through negotiations among trading nations as
to the proper scope of each agreement.

A similar conflict may arise between WTO agreements and multilateral
environmental agreements (MEAs) such as the Kyoto Protocol. Al-
though the Kyoto Protocol does not require that members restrict inter-
national trade and, therefore, WTO disciplines and the Kyoto Protocol
do not necessarily come into conflict, there could be tension. For exam-
ple, a member of the WTO might put into effect a measure to encourage
electric cars over cars run on gasoline or diesel in order to reduce carbon
dioxide emissions through taxing cars run on gasoline more heavily than
electric cars. If cars run on gasoline or diesel oil are imported from
abroad, this preferential tax could be challenged by other members as a
violation of the ‘‘national treatment’’ principle if those two kinds of cars
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are like products. On the other hand, if a WTO member imposes an en-
vironmental tax on a product and producers of the product in this coun-
try want to export the product to member countries that do not impose
the same or a similar tax on this product, then these producers are disad-
vantaged to the extent that they have to pay the environmental tax on
the product. The exporting country member may then refund the envi-
ronmental tax on the product or exempt the producer on the condition
that the product is exported. This may raise the question of whether or
not such a refund or exemption contingent on export of the product
might constitute an export subsidy, which is generally prohibited by the
SCM Agreement.
In such cases, the issue of conflict between WTO disciplines and envi-

ronmental agreements may be resolved by applying the exemptions in-
corporated in Article XX, especially Article XX (b) or Article XX (g).
However, the scope of exemption under those articles as applied to envi-
ronmental issues is not entirely clear and is left to future panels and the
Appellate Body to decide this relationship. Ultimately, this issue will
need to be addressed in future negotiations.

The interface between the WTO regime and national sovereignty

Another important aspect of the relationship between the WTO dispute
settlement procedure and global governance is the relationship between
WTO agreements and national sovereignty. When WTO members join
the WTO, they give up their sovereignty to some extent. The question
is, how much sovereignty has each member given up? The WTO is com-
posed of a set of international agreements in which negotiators agreed on
certain matters where members submit their sovereign rights of control
over their domestic matters to the WTO. The problem thus arises of
how to demarcate the border between the realm of the WTO and that
of each member’s domestic control of sovereignty.
Panels and the Appellate Body, especially the latter, have been

criticized as focusing too much on the text and being too literal in inter-
preting WTO agreements. Panels and the Appellate Body always cite the
Oxford English Dictionary and the Webster Dictionary when determining
the meaning of terms in an agreement and they try to follow the precise
meaning of these terms. Criticisms that the Appellate Body has adhered
too much to the literal meaning of the text of an agreement may be valid
up to a point. However, the purpose of adhering to the literal meaning is
to abide by the intentions of the negotiators as expressed in the text and
not to infringe the sovereignty of WTO members by interpreting the text
too broadly.
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This tension between WTO agreements and national sovereignty is es-
pecially acute in such agreements as the SPS Agreement and the TBT
Agreement. Both the SPS and the TBT agreements require that domestic
standards on food safety and product safety be based on international
standards, whether such domestic standards are applied to imported
products or to domestically produced products. In this sense, these agree-
ments cut deeply into the domain that had traditionally been allocated to
national sovereignty. For this reason, the determination of the boundary
between the domestic and the international control of such matters in-
volves a delicate question of interpretation.

This issue is shown in the EC–Sardines case,7 in which Peru challenged
the European Communities’ Regulation that the term ‘‘sardines’’ should
be used only for canned foods made of fish caught in the North Sea, the
Black Sea and the Mediterranean Sea, whereas the Codex Alimentarius,
an international standard, permits the use of ‘‘sardines’’ on canned foods
made of fish caught in different sea areas as long as a prefix such as ‘‘Pe-
ruvian’’ or ‘‘Pacific’’ is affixed before ‘‘sardines’’. In this respect, there is a
contradiction between the EC regulation and the Codex standard. The EC
Regulation in question was issued in 1980 and the TBT Agreement came
into being in 1995. Article 2.4 of the TBT Agreement states that members
should base their compulsory domestic standards on international stan-
dards if they exist or if their completion is imminent. The Appellate Body
decided that Article 2.4 of the TBT Agreement would apply even when
the compulsory domestic standard in question had been formulated and
issued before the coming into being of the international standard.

It seems, however, that the text of Article 2.4 reflects a compromise be-
tween the requirement, on the one hand, that international standards be
the basis of domestic standards and, on the other hand, that the domain
for domestic control be respected. This compromise is reflected in the
wording stating that domestic standards should be based on international
standards when international standards exist or if their completion is im-
minent. This wording does not seem to cover situations where a domestic
standard is already in existence when an international standard is
enacted. This implies that, if domestic standards were in place when the
international standard was agreed upon and promulgated, they need not
be based on the international standard. This is an attempt to strike a bal-
ance between international disciplines and domestic regulations.

The above view is just one way to interpret the relationship between
domestic and international standards and I do not claim that it is neces-
sarily a correct interpretation.8 However, I present this example to show
that subtle relationships between WTO agreements and national sover-
eignty are often expressed in the text of an agreement, which is why a
textual or literal approach in interpreting WTO agreements is followed.
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Improvement of the WTO dispute settlement procedure in
the face of difficulties encountered by developing country
members

One of the important goals of the Doha Development Round is to
promote the capacity-building of developing country members. This en-
compasses building up the capacity of developing countries in trade
negotiations in the WTO and their legal capability in handling WTO dis-
pute cases. The latter aspect will be discussed below.
The WTO dispute settlement procedure is premised on the assumption

that all members are equal in their legal capacity to present their position
in dispute settlement. In this regard, the WTO dispute settlement proce-
dure is likened to the process in civil and commercial litigation in which
parties are equal and it is their responsibility to adduce sufficient evi-
dence and to present persuasive legal arguments. If a party is unsuccess-
ful in producing good evidence and persuasive legal arguments, that
party fails. The question, however, is whether WTO members are truly
equal in their legal capacity in dispute settlements. In fact, there is a great
deal of difference between developing country members and developed
country members with respect to their legal capacity and this may ham-
per developing country members in effectively utilizing the WTO dispute
settlement procedure.
Some WTO agreements are extremely complex and require a lot of

legal knowledge, skill and experience if effective arguments are to be
based on them. Much of this expertise is concentrated in the govern-
ments of developed country members such as the United States and the
European Union and also in some large trade law firms in the United
States and Europe. Developing country members often receive advice
and assistance from such law firms when they are engaged in dispute set-
tlements in the WTO. However, because of costly legal fees, some devel-
oping country members experience difficulty using those law firms. In
some situations, developing country members are unable to win cases be-
cause of the lack of legal capacity that they could have exploited success-
fully if enough legal expertise were provided. In the US–Gambling case
touched upon earlier, Antigua-Barbuda presented a jumble of pieces of
US laws and claimed that the ‘‘totality’’ of these pieces of legislation con-
stituted a violation of the provisions of the GATS. The panel sorted out
some laws from among this jumble and constructed a meaningful claim
for Antigua-Barbuda. If a developed country member presented this
kind of claim, panels would refuse to accept them.
In order to address this gap between developing country members

and developed country members, the Advisory Centre on WTO Law
(ACWL) was established to assist developing country members in their
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use of the WTO dispute settlement procedure. The ACWL is staffed by
some 10 lawyers who provide advice to developing country members on
WTO litigation and sometimes represent them before panels and the Ap-
pellate Body. In fact, in the EC–Sardines case mentioned above, lawyers
from the ACWL represented Peru and successfully pursued the litiga-
tion. However, the human resources of the ACWL are rather modest
making it is hard to meet the needs of developing country members in
dispute settlements at the WTO. In the rest of this section I wish to
address some institutional aspects of the dispute settlement procedure in
order to explore whether changes or modifications would help to address
this imbalance.

In principle, panels deal with the facts, legal claims and arguments
presented by the parties. I would suggest that panels utilize their power
under Article 13 of the DSU and engage aggressively in fact-finding. Al-
though the facts presented by the parties need to be accorded due re-
spect, panels are authorized to seek information from anyone, including
the governments of the parties and private entities. The vigorous exercise
of this power seems to be useful when one of the parties to a dispute is a
developing country member whose fact-gathering ability is somewhat
handicapped compared with the other party which is a developed country
member and is fully equipped with the legal and economic resources to
present sufficient facts. Through this exercise, any imbalance in the fact-
gathering abilities of the parties may be somewhat eased.

In the US–Gasoline case,9 the first case to be referred to the WTO
dispute settlement system, the Appellate Body requested after the oral
hearing that all parties submit a post-hearing memorandum in which
they set out their final statements of facts and legal arguments. In my ex-
perience, this post-hearing memorandum was the most detailed and clear
statement of the parties’ arguments. One advantage of a post-hearing
memorandum is that the parties can take into consideration what they
said and heard in the oral hearing and incorporate additional material.
By these means, developing country members are given an opportunity
to present another version of their views to the Appellate Body after the
whole process has finished. This request for a post-hearing memorandum
was made only once and was not renewed. I submit that the Appellate
Body should reconsider the matter with a view to institutionalizing it.

In the judicial process of the European Union, the Advocates General
of the European Court of Justice participate in legal proceedings with the
disputing parties and present independent legal opinions regarding the
matter in question. Advocates General do not represent any of the dis-
puting parties; they only set out legal opinions that are neutral and based
on a public interest standpoint. Often the views expressed by Advocates
General play an important role when judges decide the case. I wonder if
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a similar system might be introduced into the WTO dispute settlement
procedure. In this system, a special legal officer from a pool of legal ex-
perts in the WTO would be appointed to present a neutral legal opinion
in each dispute case. Such officers would not represent the position of the
claimant or that of the respondent. They would only state an objective
interpretation of the WTO agreements in question. They would not be
involved in the fact-finding aspects of the case. Although the views of
these officers would not necessarily provide an advantage to developing
country members when they are disadvantaged vis-à-vis a large devel-
oped country member in the WTO dispute settlement procedure, they
might have the effect of restoring the balance between the claims and
arguments of a claimant and a respondent when, owing to a lack of re-
sources, a developing country member is handicapped in asserting its
claims and arguments.
At present, the views expressed by third parties in a dispute settlement

procedure sometimes have a comparable effect of keeping a balance be-
tween the different views expressed by the disputing parties. At the same
time, however, it is often true that third parties have their own national
interests and side with either the claimant or the respondent. In this situ-
ation, their views are not neutral in the real sense of the term but are
close to advocating one of the positions in a dispute.

The role of scientific evidence in WTO dispute settlements

Some of the WTO agreements deal with highly scientific matters, as
exemplified by the Agreement on Sanitary and Phytosanitary measures
(SPS Agreement) and the Agreement on Technical Barriers to Trade
(TBT Agreement). The SPS Agreement is concerned with such items as
food safety and agricultural quarantine and the TBT Agreement provides
for product safety, product testing and product representation. In the
EC–Hormones case,10 in which the SPS Agreement was at issue, a ques-
tion relating to the role of scientific evidence was presented, which raises
an interesting problem of whether a minority view expressed by a scien-
tist should be respected.
In the EC–Hormones case, the European Communities imposed a ban

on the use, sale and import of hormone-treated beef on the ground that
this might cause cancer. The United States and Canada filed claims
against the European Communities with the WTO for the reason that
this ban was not based on a proper risk assessment and was contrary to
articles of the SPS Agreement that require that, when a member imposes
a ban on a substance, it must run a risk assessment and provide sufficient
scientific evidence proving that a health risk is involved. The SPS Agree-
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ment also states that a domestic standard for food safety should be based
on an international standard if there is one, and, when a domestic stan-
dard is based on an international standard, this is presumed to be com-
patible with the GATT 1995.

With regard to the safety of beef, there is an international standard
(the Codex Alimentarius), according to which there is no health risk as
long as the residue of hormones contained in hormone-treated beef re-
mains within the range stipulated in the Codex Alimentarius. The total
ban imposed by the European Communities goes beyond this interna-
tional standard and the European Communities needed to prove with sci-
entific evidence that this higher standard for safety was necessary in spite
of the fact that the Codex Alimentarius provides that there is no risk as
long the hormone residue stays within the stipulated range.

The panel dealing with this case requested several scientists to present
their views on the safety of hormone-treated beef. The majority of scien-
tists expressed the view that there would be no danger to the life and
health of humans as long as the hormone residue contained in the beef
remained within the range stipulated by the Codex Alimentarius. How-
ever, one scientist expressed the view that, even if the hormone residue
remained within the stipulated range, there was still a one in a million
risk of humans getting cancer from eating such beef. This is a small risk
but it is a risk nevertheless. The panel accepted the majority view and de-
termined that the European Communities had not proved with scientific
evidence that a domestic standard more stringent than the international
standard was necessary.

The European Communities appealed to the Appellate Body and ar-
gued that the panel’s disregard of the minority scientific view violated
Article 11 of the DSU, which requires that panels engage in an objective
assessment of the law and the facts, and that the panel had ignored and
distorted the evidence. The Appellate Body stated that the panel’s treat-
ment of the evidence was in accord with Article 11 and dismissed the
claim of the European Communities. However, the Appellate Body
added a sentence stating that a minority view needs to be respected in
some circumstances.

This decision of the Appellate Body seems to raise an important ques-
tion of evidential issues relating to SPS cases, i.e. whether a minority sci-
entific view should sometimes be accepted. Simply put, the question is as
follows: If the issue is related to human life and health, should a minority
view be set aside so easily? Should the panel not respect the minority
view and base its decision on it? This raises another question about
whether or not a majority view on food safety matters should be set
aside. It is common-sensical that, in most cases, the majority opinion on a
scientific matter should be adopted. However, if the matter that a panel is
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dealing with is related to human life and health, common sense may not
always prevail.
Often scientists differ in their views on food safety issues, where there

is rarely an absolute scientific truth. Therefore, it is often a matter of a
policy decision rather than a scientific decision to choose which scientific
evidence to accept. In this respect, Article 5:3 of the SPS Agreement is
suggestive. It states:

In assessing the risk to animal or plant life or health and determining the mea-
sure to be applied for achieving the appropriate level of sanitary or phytosani-
tary protection from such risk, Members shall take into account as relevant
economic factors: the potential damage in terms of loss of production or sales
in the event of the entry, establishment or spread of a pest or disease; the costs
of control or eradication in the territory of the importing Member; and the rel-
ative cost-effectiveness of alternative approaches to limiting risks.

The word ‘‘human’’ is lacking from this provision. One interpretation
that can be drawn from this provision is that there is a difference between
matters involving human life and health and those involving only animal
and plant life and health. In the former, one may argue that a precaution-
ary principle needs to be considered more seriously than in the latter and
a strict regulation is allowed.

The role of economics in interpreting WTO agreements

Article 3:2 of the DSU states that panels and the Appellate Body should
interpret WTO agreements in accordance with the principles of treaty in-
terpretation as established in public international law. Such principles are
incorporated in the Vienna Convention on the Law of Treaties. Panels
and the Appellate Body interpret provisions in WTO agreements in com-
pliance with Articles 31 and 32 of the Vienna Convention. Article 31 of
the Vienna Convention requires that a treaty interpreter interpret the
provisions of a treaty in accordance with the wording of the treaty in the
ordinary sense of the terms, context and the purpose and objectives
thereof. Article 32 states that, if an absurd or unreasonable result comes
by relying on Article 31, then the interpreter can rely on the preparatory
works of the treaty in question. These principles of interpretation are not
so different from the principles of interpretation of statutes as developed
in civil law countries.
I wonder if there is any role for economics in interpreting WTO agree-

ments. WTO agreements are based on a certain kind of economic policy
and they deal with economic questions. If the rulings of panels and the
Appellate Body do not make any economic sense, what is the use of
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WTO agreements? Of course, panels and the Appellate Body are en-
trusted by the membership of the WTO to interpret WTO agreements
as intended by the negotiators and framers and not to introduce their
own likes and dislikes into them. The principles of interpretation ex-
pressed in the Vienna Convention are designed to guarantee objectivity
in the interpretation of treaties.

Nevertheless, I think there is a role for economics in interpreting WTO
agreements. There may be situations in which panels and the Appellate
Body interpret a provision in a WTO agreement by relying on the word-
ing, context, objectives or preparatory works of the treaty in question
and yet are not able to arrive at a definitive answer. After all, WTO
agreements are the result of political compromise and some element of
ambiguity is inevitable.

In the EC–Bed Linen case,11 an anti-dumping case in which the Appel-
late Body established the rule that ‘‘zeroing’’ is unlawful under the Anti-
dumping Agreement, India, the claimant, argued that the European
Communities violated provisions in the Anti-dumping Agreement by cal-
culating the constructed value of the exporter by relying on data about
the general expenses of only one other exporter. Article 2.2.2 of the
Anti-dumping Agreement states that, if the general expenses of an ex-
porter pertaining to the product in question cannot be determined, they
should be calculated on the basis of actual data pertinent to production
and sales in the ordinary course of trade of a like product of the exporter.
It further states that, if the general expenses of the exporter cannot be
determined by the above method, then the amount may be determined
by the weighted average of the actual amount incurred and realized by
other exporters and producers subject to investigation in respect of the
production and sales of the like product in the domestic market of the
country of origin.

In the EC–Bed Linen case, the European Communities relied on the
data of one other exporter in India, which was subject to investigation
because data on the Indian exporter in question were not available. India
objected, arguing that Article 2.2.2 of the Anti-dumping Agreement re-
quires that, in the absence of data pertinent to the exporter in question,
the amount should be determined by the ‘‘weighted average’’ of the
actual amount incurred and realized by other ‘‘exporters’’, and that this
provision envisions that there are several other exporters and the
weighted average of those exporters’ data should be used, whereas, in
this case, the European Communities relied on the data of only one other
exporter. In fact, there was only one other exporter in India exporting
bed linen to the European Communities.

The panel stated that the European Communities measure could be
upheld because ‘‘plural’’ includes ‘‘singular’’ and the above-cited provi-
sion of the Anti-dumping Agreement encompasses the situation where
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there is only one other exporter. The Appellate Body reversed this ruling
and held that the provision envisages the situation where there is more
than one other exporter and the weighted average of the data on those
exporters should be used as the basis for constructing the value of gen-
eral expenses.
On the surface, this may look like a grammatical question of how the

words ‘‘singular’’ and ‘‘plural’’ should be distinguished and applied.
However, there is an underlying economic question. When data on the
general expenses of an exporter are not available, Article 2.2.2 of the
Anti-dumping Agreement allows the use of data pertaining to other ex-
porters. One interpretation of the reason the wording ‘‘weighted average
of other exporters’’ is used may be that, if there is only one other ex-
porter in the market of the exporting country, this is not sufficient to con-
stitute a market of the product in question. To calculate a value in the
above way is to construct an artificial value. It is necessary to approxi-
mate this artificial value as closely as possible to the economic reality. In
order to do so, it is necessary to use data on exporters that operate in a
real market. If there is only one other exporter, it can hardly constitute a
market and, if one uses the data on this exporter, these may reflect idio-
syncratic features that are not representative of the market in question. If
one looks at the situation in this way, one may argue that there is an eco-
nomic reason for using the term ‘‘weighted average of other exporters’’
in Article 2.2.2 of the Anti-dumping Agreement. I would suggest that pan-
els and the Appellate Body give economic meanings to the words used in
WTO agreements in addition to the grammatical meanings that can be
attached to them. It is not always possible to do this. However, if panels
and the Appellate Body explain the economic rationale of the rulings
they make, this will contribute toward enhancing the persuasiveness of
their reports.
Another interesting example in this regard is the Chilean Price Band

case.12 The Chilean government had formulated a complex scheme for
imposing a special levy on agricultural products. It had established a
price band for agricultural products based on the average of international
prices of agricultural products and, whenever the import price of a partic-
ular agricultural product went below the band, a special levy was im-
posed on it in addition to the regular tariffs. However, it was provided
that the totality of imposition (special levy and regular tariff) could never
go above the concession rate of the agricultural product in question.
This imposition of a special levy based on a price band system was

challenged by Argentina, and the Appellate Body held that this imposi-
tion was contrary to Article II of the GATT 1994 because it was not a
part of the regular tariffs and was similar to a variable levy, which was
prohibited under the GATT. The Appellate Body reached this conclu-
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sion by analysing the wording of Article II of the GATT and its linguistic
implications.

The conclusion of the Appellate Body was probably correct. However,
it may be questioned on the basis that, under the Chilean scheme, the im-
position of the levy plus regular tariffs on an agricultural product never
went above the concession rate and the totality of the imposition was
likely to be lower than the maximum of the concession rate, which the
Chilean government conceded. Since the Chilean government was justi-
fied in raising tariffs to the maximum set out in the concession, why did
this imposition of a levy distort international trade more than the imposi-
tion of maximum tariffs would have? Chile could have abandoned this
imposition system and just imposed the maximum tariffs on agricultural
products under the concession. Would this not have had a more restric-
tive effect on the import of agricultural products than the imposition of
levy?

On the other hand, one could argue that the imposition of a levy by the
Chilean government based on the average import prices of an agricul-
tural product would make the prospect of trade unpredictable. It is this
inherent unpredictability that causes distortion in international trade.

One way or another, it is an economic question. It seems that, when
the Appellate Body made this ruling, it could have explained why the rul-
ing was sensible from an economic standpoint. This would have made the
ruling more persuasive. My sense is that this Appellate Body ruling can
be explained economically by using unpredictability theory, i.e. that it is
more harmful to trade if the conditions for trade are uncertain and un-
predictable than if they are restrictive. If they are restrictive, traders can
take the restrictiveness into account and make plans to circumvent it,
overcome it or reduce its severity. If conditions are unpredictable, it is
harder for traders to deal with them.

Is there any need for a reform of the Appellate Body?

Many people have commented that the Appellate Body has worked well
and has been instrumental in establishing important jurisprudence for the
WTO. I agree wholeheartedly with this view. The Appellate Body has
also faced criticisms, i.e. that its interpretation of WTO agreements is
too literal and textual, on the one hand, and that it has ‘‘made law’’
rather than interpreted law as commissioned by the membership of the
WTO, on the other. Although there may be some truth in both of these
criticisms, the principles of interpretation established by the Appellate
Body are really noteworthy. Therefore, the basic policy of the WTO
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dispute settlement system, including the Appellate Body, is to ‘‘do no
harm’’.13
However, there is weakness in any human institution and the Appel-

late Body is no exception. I would like to mention one particular issue.
Under the current system, reports of panels and the Appellate Body are
adopted by negative consensus and, therefore, automatically. This makes
a decision by the Appellate Body de facto the final decision-making in
the WTO dispute settlement process. In this respect, the position of the
Appellate Body can be likened to that of a supreme court in domestic
jurisdictions.
In domestic jurisdictions, legislatures can make new law and correct

decisions of supreme courts if their decisions are wrong, unreasonable
or politically unpalatable. In the WTO, such a role should be played by
the General Council and the Ministerial Conference, where the policies
of the WTO are made. If the rulings of the Appellate Body are wrong,
unreasonable or politically unacceptable, resolutions can be made to
overturn them and make new rules. However, the political situation in
the Ministerial Conference is such that it is very difficult to make deci-
sions to change rules and consequently the Ministerial Conference is not
operating as a corrective mechanism to deal with wrong decisions that
the Appellate Body might make.
This means that no effective checks and balances operate in the WTO

decision-making process. It is an unfortunate situation for the Appellate
Body in the sense that any mistake it might make will not be corrected by
any other decision-making body. Unless the Appellate Body assumes in-
fallibility in its decisions, this puts a heavy burden on the Appellate
Body, and who can claim infallibility?
Two tendencies might result from the lack of checks and balance in

decision-making. First, the Appellate Body might restrain itself from
making broad interpretations of WTO agreements so that its interpreta-
tion does not go beyond what has been entrusted to it by the member-
ship. This course would mean the adoption of a literal, textual and
narrow approach in interpretation, emphasizing the wording and context
of a provision in an agreement as prescribed in Article 31 of the Vienna
Convention. This is a safe approach. Although, there is not much room
for creative and imaginative interpretation.
On the other hand, the Appellate Body might emphasize a teleological

approach and engage in broad and creative interpretations that could
contribute toward the establishment of WTO jurisprudence. However,
this might lead to ‘‘making law’’ rather than interpreting law and to judi-
cial activism, which some members of the WTO would oppose.
In fact, the Appellate Body has been criticized by some members of

the WTO and by commentators for engaging in either one or the other
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of these approaches. In my mind, the Appellate Body has not committed
a grave sin either way. On the whole, the Appellate Body has tried to
stay in the middle of the road and avoid extreme approaches. However,
it is useful to think about some ways in which the Appellate Body system
could be improved.

Some critics argue that the WTO dispute settlement process has
become too judicialized and it is time to reintroduce a more political
decision-making process.14 However, this seems to be a regression rather
than progress. Given the achievements of the Appellate Body since the
establishment of the WTO, the judicial-type dispute settlement system
should be maintained.

What may be needed is to introduce a mechanism of checks and bal-
ance in the decision-making process of the dispute settlement procedure.
Article XI:2 of the Marrakesh Agreement states that the Ministerial
Conference and the General Council can adopt exclusive interpreta-
tions of WTO agreements by three-quarter majority votes. Therefore,
constitutionally, any mistakes that the Appellate Body may make can be
corrected by using this authority. However, it is difficult to get a three-
quarter majority to adopt an exclusive interpretation and this provision
has not yet been invoked. One could propose that such an exclusive inter-
pretation should be adopted by a two-thirds majority or a simple majority.
It should be remembered, however, that the Ministerial Conference and
the General Council are political bodies and it is not desirable to construct
a system in which political bodies can easily overturn judicial decisions.
From this perspective, a two-thirds majority might be a better idea.

Another softer approach can be proposed. In this approach, there
would be a small group of experts on WTO law and economics and this
group would periodically review the rulings of the Appellate Body. This
group would be established within the WTO as a sort of advisory group
and would have no power to overturn the rulings of the Appellate Body.
Its function would be limited to reviewing the decisions of the Appellate
Body, assessing them in terms of jurisprudential and economic soundness
and publishing its views. This group would be composed of academics,
lawyers, judges and economists of established renown and authority. Re-
views of decisions of the Appellate Body made by this group should be
based on neutral, jurisprudential and economic theories and should not
be based on the political desirability or otherwise of the rulings of the
Appellate Body.

Critical analysis of Appellate Body reports is made by academics and
other commentators. However, a group established within the WTO to
review Appellate Body reports would play a different role from academic
comments and criticisms, and the Appellate Body might pay special at-
tention to its views.
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