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DISCRIMINATION AGAINST П101СЕЮи5 TOPULATIONS 

W r i t t e n s t a t e m e n t s u b m i t t e d by Grand C o u n c i l o f the Crees (of Queb e c ) , 
a non-governroental o r g a n i z a t i o n on the R o s t e r 

The S e c r e t a r y - G e n e r a l has r e c e i v e d the f o l l o w i n g c o m munication w h i c h 
i s c i r c u l a t e d i n accordance w i t h Economic and S o c i a l C o u n c i l r e s o l u t i o n 
1296 ( X L I V ) . 

(9 A u g u s t 1988] 

AN INDIGENOUS VIEWPOINT ON ESSENTIAL ISSUES IN STANDARD-SETTING 

I n t r o d u c t i o n 

1. We i n t e n d t o d i s c u s s s e v e r a l i s s u e s c r u c i a l t o u n d e r s t a n d i n g t h e 
i n d i g e n o u s p e r s p e c t i v e on s t a n d a r d s f o r the p r o t e c t i o n o f i n d i g e n o u s p e o p l e s . 
We hope t h a t t h i s w i l l c o n t r i b u t e t o an u n d e r s t a n d i n g o f our needs, hopes, and 
a s p i r a t i o n s ; and t h a t i t w i l l p r e v e n t m i s u n d e r s t a n d i n g and a l l e v i a t e f e a r o f 
our o b j e c t i v e s . 

2. We a r e engaged i n a s t r u g g l e f o r our s u r v i v a l a s a p e o p l e . Our 
c o l l e c t i v e r i g h t s are b e i n g d e n i e d i n many l a n d s , and even i n the most w e a l t h y 
c o u n t r i e s o f the w o r l d , our p e o p l e a r e always the p o o r e s t o f the p o o r . 
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3. That i s why t h e Grand C o u n c i l of t h e Cr e e s welcomes t h e work b e i n g done 
by Dr. E r i c a - I r e n e Daes, i n p r e p a r i n g a s e t o f d r a f t s t a n d a r d s f o r t h e 
c o n s i d e r a t i o n of the Sub-Commission. We now have an i n t e l l i g e n t and 
comprehensive s e t o f d r a f t s t a n d a r d s f o r c o n s i d e r a t i o n . 

Inadequacy of E x i s t i n g S t a n d a r d s 

4. Our p r e s e n t i n t e r n a t i o n a l mechanisms t o p r o t e c t human r i g h t s were a l l 
i m p l e n e n t e d as a r e s u l t of t h e most s e r i o u s human r i g h t s a buses. The t r a g i c 
e v e n t s which o c c u r r e d , l e d us t o u n d e r s t a n d t h a t human r i g h t s c o u l d n o t be 
a d e q u a t e l y p r o t e c t e d a t the l e v e l o f d o m e s t i c l a w . N a z i Germany's 
400 a n t i - J e w i s h o r d i n a n c e s and d e c r e e s were l e g a l l y sound w i t h i n German 
dcMnestic l a w . A p a r t h e i d i s an a c c e p t e d l e g a l régime w i t h i n t h e Union o f 
South A f r i c a , r e g a r d l e s s o f t h e f a c t t h a t i t o f f e n d s i n t e r n a t i o n a l s t a n d a r d s 
o f human r i g h t s , and no m a t t e r how a b h o r r e n t i t i s t o a l l o f u s . 

5. H i s t o r y has shown us t h a t d o m e s t i c law i s not a r e l i a b l e s t a n d a r d f o r 
p r o t e c t i o n o f human r i g h t s . I t i s a fu n d a m e n t a l p r i n c i p l e o f t h e 
U n i t e d N a t i o n s t h a t we at t e m p t t o t r a n s c e n d n a t i o n a l and m u n i c i p a l law, and 
b i n d o u r s e l v e s t o a h i g h e r i d e a l i n o r d e r t o overccme t h e m i s g u i d e d i n t e r e s t s 
and p o l i t i c a l m o t i v a t i o n s t h a t can r e s u l t i n a b h o r r e n t d o m e s t i c l e g i s l a t i o n . 

6. We r a i s e t h i s p o i n t because we must be f i r m i n r e j e c t i n g the arguments 
made by some S t a t e s w i t h l a r g e i n d i g e n o u s p o p u l a t i o n s , t h a t s t a n d a r d s s h o u l d 
n o t c o n f l i c t w i t h e x i s t i n g d o m e s t i c l a w , and s h o u l d n o t a f f e c t the i n t e r n a l 
a d m i n i s t r a t i o n o f i n d i g e n o u s p e o p l e by t h o s e S t a t e s . T h i s s e a r c h f o r a 
" l o w e s t ССЯШПОП d e n o m i n a t o r " w i l l n o t work. I t i s n o t an app r o a c h c o n s i s t e n t 
w i t h U n i t e d N a t i o n s p r a c t i c e . I t would never have e l i m i n a t e d n a z i s m or 
a p a r t h e i d . 

7. Human R i g h t s abuses a g a i n s t i n d i g e n o u s p e o p l e s c o n t i n u e today i n s p i t e o f 
e x i s t i n g U n i t e d N a t i o n s p r o t e c t i o n s . These abuses a r e p r a c t i s e d c o l l e c t i v e l y 
a g a i n s t i n d i g e n o u s p e o p l e s . E x i s t i n g U n i t e d N a t i o n s p r o t e c t i o n s f o r 
i n d i v i d u a l s , s u c h as a r t i c l e 27 o f the I n t e r n a t i o n a l Covenant on C i v i l and 
P o l i t i c a l R i g h t s have pr o v e n i n e f f e c t i v e , even where s u p p o r t e d by p a r a l l e l 
l e g i s l a t i o n i n d o m e s t i c l a w . Seme S t a t e s have even made p u b l i c d e c l a r a t i o n s 
h e r e , c o n t r a r y t o t h e i r own c o n s t i t u t i o n , t h a t t h e i r " i n d i g e n o u s p o p u l a t i o n s " 
have no r i g h t t o c l a i m t he p r o t e c t i o n o f e x i s t i n g human r i g h t s s t a n d a r d s 
because they a r e n o t " p e o p l e s " under i n t e r n a t i o n a l law! 

8. A s e t o f s t a n d a r d s s e t o u t o n l y as o b j e c t i v e s and recommendations, r a t h e r 
t h a n as f i r m d e c l a r a t i o n s o f r i g h t s and o b l i g a t i o n s , w i l l be d e f e c t i v e and 
i n e f f e c t u a l . I n the l i g h t o f U n i t e d N a t i o n s G e n e r a l Assembly 
r e s o l u t i o n 41/120 o f 4 December 1986, " S e t t i n g i n t e r n a t i o n a l s t a n d a r d s i n t h e 
f i e l d o f human r i g h t s " , we s h o u l d a s s u r e o u r s e l v e s t h a t t h e i n d i g e n o u s r i g h t s 
s t a n d a r d s w i l l c o n t a i n i n c a r e f u l p a r i t y , b o t h r i g h t s f o r t h e p r o t e c t i o n o f 
i n d i g e n o u s p e o p l e s and t h e o b l i g a t i o n s o f S t a t e s t o r e s p e c t t h o s e r i g h t s . 

R i g h t s Abuses 

9. I t must be u n d e r s t o o d t h a t e v e r y s t a n d a r d under c o n s i d e r a t i o n by the 
Working Group i s based on a s e r i o u s e x i s t i n g abuse o f i n d i g e n o u s r i g h t s 
somewhere i n t h e w o r l d . Each p r o p o s a l i s based on a "wrong". 
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10. Examples o f human r i g h t s abuses c o n s t i t u t e our s o u r c e m a t e r i a l , from 
w h i c h we the n d e r i v e s t a n d a r d s t o p r e v e n t human r i g h t s v i o l a t i o n s i n t h e 
f u t u r e . I t i s w e l l u n d e r s t o o d t h a t t h e Working Group i s n o t a t r i b u n a l t o 
hear c o m p l a i n t s a g a i n s t Governments. B u t our p e o p l e a r e f u l l o f s a d n e s s and 
o f t e n f e a r , because the s t a n d a r d s we propose and s o u r g e n t l y need, r e q u i r e 
t h a t we r e c a l l t h e wrongs and abuses which n e c e s s i t a t e t h i s i m p o r t a n t work. 

11. We would t h e r e f o r e ask any Government t h a t d i s p u t e s the need f o r t h e s e 
s t a n d a r d s , o r o f f e r s o b j e c t i o n s based on i s s u e s o f j u r i s d i c t i o n or 
pre-eminence o f d o m e s t i c l a w , t o propose c o n s t r u c t i v e a l t e r n a t i v e s w h i c h w i l l 
p r o v i d e e f f e c t i v e r e m e d i e s t o t h e s e abuses. 

C o l l e c t i v e v s . I n d i v i d u a l R i q h t s 

12. I n t h e w o r k i n g paper on i n d i g e n o u s d r a f t s t a n d a r d s p r e p a r e d by Dr. Daes 
(E/CN.4/Sub.2/1988/25), we n o t e w i t h a p p r o v a l t h a t t h e s u b j e c t s o f the 
pr o p o s e d s t a n d a r d s a r e " i n d i g e n o u s p e o p l e s " . T h i s t e r m i n o l o g y i s a c c u r a t e , 
a p p r o p r i a t e , and c o n s i s t e n t w i t h U n i t e d N a t i o n s usage. We agree w i t h t h i s 
t e r m i n o l o g y ; and we i n s i s t t h a t the d e s i g n a t i o n " p e o p l e s " be p r e s e r v e d . I t 
i s the word " p e o p l e s " w h i c h a t t a c h e s us t o a l l o f the e x i s t i n g i n t e r n a t i o n a l 
human r i g h t s i n s t r u m e n t s , and g u a r a n t e e s the p r o t e c t i o n o f t h o s e i n s t r u m e n t s . 

13. Document E/CN.4/Sub.2/AC.4/1988/3/Add.1 c o n t a i n s a communication from the 
I n t e r n a t i o n a l Labour O f f i c e on t h e s e v e n t y - f i f t h s e s s i o n o f the I n t e r n a t i o n a l 
Labour C o n f e r e n c e . A t t h i s c o n f e r e n c e the Government o f Canada i n t r o d u c e d 
amendments o p p o s i n g t h e use o f the word " p e o p l e s " . The ILO s t a t e s : 

"The f e a r was e x p r e s s e d by a number o f government d e l e g a t e s t h a t the 
use o f the term ' p e o p l e s ' w i t h o u t q u a l i f y i n g language might l e a d t o 
c l a i m s o f t h e r i g h t t o s e l f - d e t e r m i n a t i o n i n the sense o f s e p a r a t i o n from 
t h e c o u n t r i e s i n which t h e s e p e o p l e s l i v e " . 

I n a s t a t e m e n t made t o t h e Working Group on I n d i g e n o u s P o p u l a t i o n s d u r i n g i t s 
f i f t h s e s s i o n , t h e Government o f Canada s a i d : 

" I t s h o u l d be n o t e d t h a t r e f e r e n c e s made t o Canada's a b o r i g i n a l 
' p e o p l e s ' a r e c o n s i s t e n t w i t h the t e r m i n o l o g y o f the Canadian 
C o n s t i t u t i o n w i t h r e s p e c t t o Canada's d o m e s t i c s i t u a t i o n . They s h o u l d 
n o t be i n t e r p r e t e d as s u p p o r t i v e o f the n o t i o n t h a t Canada's a b o r i g i n a l 
groups a r e ' p e o p l e s ' i n the sense o f h a v i n g t h e r i g h t t o 
s e l f - d e t e r m i n a t i o n under i n t e r n a t i o n a l law ... Canada c o n s i d e r s t h a t 
' p e o p l e s ' i n t h e c o n t e x t o f s e l f - d e t e r m i n a t i o n s h o u l d n o t be c o n f u s e d 
w i t h o t h e r e n t i t i e s , s u c h as e t h n i c , r e l i g i o u s , o r l i n g u i s t i c m i n o r i t i e s 
o r , i n d e e d , i n d i g e n o u s p o p u l a t i o n s . " 

B u t i f i n d i g e n o u s p e o p l e s a r e n o t c o n s i d e r a t i o n " p e o p l e s " under i n t e r n a t i o n a l 
l a w , we a r e d e n i e d n o t o n l y t h e r i g h t t o s e l f - d e t e r m i n a t i o n , b u t a m u l t i t u d e 
o f o t h e r f u n d a m e n t a l r i g h t s as w e l l . Canada has a l r e a d y used t h i s argument i n 
p r o c e e d i n g s b e f o r e t h e Human R i g h t s Committee under the O p t i o n a l P r o t o c o l t o 
t h e I n t e r n a t i o n a l Covenant on C i v i l and P o l i t i c a l R i g h t s . 
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14. D e n i a l o f c o l l e c t i v e r i g h t s d e s t r o y s a p e o p l e s ' f u n d a m e n t a l means o f 
s e l f - p r e s e r v a t i o n . H i s t o r y p r o v i d e s a g r i m r e m i n d e r . The J e w i s h p e o p l e i n 
Pra n c e b e f o r e t h e Second W o r l d War wanted r e c o g n i t i o n o f t h e i r r i g h t s as 
" p e o p l e " , n o t as i n d i v i d u a l members o f an " e t h n i c and l i n g u i s t i c m i n o r i t y " . 
The Government was opposed t o such r e c o g n i t i o n . Count C l e r m o n t - T o n n e r r e t o l d 
t he N a t i o n a l Assembly: 

"The Jews s h o u l d be d e n i e d e v e r y t h i n g as a n a t i o n , b u t g r a n t e d 
e v e r y t h i n g as i n d i v i d u a l s ... I t i s i n t o l e r a b l e t h a t [ t h e y ] s h o u l d become 
a s e p a r a t e p o l i t i c a l f o r m a t i o n o r c l a s s i n t h e c o u n t r y . E v e r y one o f 
them must i n d i v i d u a l l y become a c i t i z e n " . 

E x i s t i n g C o n s t i t u t i o n a l R e c o g n i t i o n 

15. P a r t I I o f t h e Canadian " C o n s t i t u t i o n a l A c t , 1982" s t a t e s : 

"35. (1) The e x i s t i n g a b o r i g i n a l and t r e a t y r i g h t s o f the 
a b o r i g i n a l p e o p l e s o f Canada a r e hereby r e c o g n i z e d and a f f i r m e d . 

"(2) I n t h i s A c t , ' a b o r i g i n a l p e o p l e s o f Canada' i n c l u d e s t h e 
I n d i a n , I n u i t and M e t i s p e o p l e s o f Canada. 

"(3) For g r e a t e r c e r t a i n t y , i n s u b s e c t i o n (1) ' t r e a t y r i g h t s ' 
i n c l u d e s r i g h t s t h a t now e x i s t by way o f l a n d c l a i m s agreements o r may be 
s o a c q u i r e d . " [emphasis added] 

16. P a r t I o f t h e C o n s t i t u t i o n A c t i s known as t h e "Canadian C h a r t e r o f 
R i g h t s and Freedoms", I t d e a l s w i t h i n d i v i d u a l r i g h t s . I n d i g e n o u s p e o p l e s ' 
r i g h t s were i n t e n t i o n a l l y p l a c e d i n a s e p a r a t e s e c t i o n . They a re n o t p a r t o f 
the C h a r t e r ; t he i n t e n t i o n i s t o g u a r a n t e e t h e c o l l e c t i v e r i g h t s o f t h e 
i n d i g e n o u s p e o p l e s . 

D e n i a l o f E x i s t i n g P r o t e c t i o n s 

17. There i s s e r i o u s c o n s i d e r a t i o n b e i n g g i v e n by i n d i g e n o u s p e o p l e s t o a 
t o t a l r e p u d i a t i o n o f t h e I n t e r n a t i o n a l Labour O r g a n i s a t i o n ' s r e v i s i o n o f i t s 
C o n v e n t i o n 107, i f t h e " i n t e g r a t i o n i s t " t e r m i n o l o g y , " p o p u l a t i o n s " , i s 
r e t a i n e d i n t h e r e v i s e d c o n v e n t i o n . The same i s s u e a r i s e s h e r e . 

18. P a r t I o f t h e I n t e r n a t i o n a l Covenant on Economic, S o c i a l and C u l t u r a l 
R i g h t s p r o v i d e s s e v e r a l examples: 

A r t i c l e I 

"1. A l l p e o p l e s have the r i g h t t o s e l f - d e t e r m i n a t i o n . By v i r t u e o f 
t h a t r i g h t they f r e e l y d e t e r m i n e t h e i r , p o l i t i c a l s t a t u s and f r e e l y p u r s u e 
t h e i r economic, s o c i a l and c u l t u r a l development. 

"2. A l l p e o p l e s may, f o r t h e i r own ends, f r e e l y d i s p o s e o f t h e i r 
n a t u r a l w e a l t h and r e s o u r c e s w i t h o u t p r e j u d i c e t o any o b l i g a t i o n s a r i s i n g 
o u t o f i n t e r n a t i o n a l economic c o - o p e r a t i o n , based upon t h e p r i n c i p l e o f 
mut u a l b e n e f i t , and i n t e r n a t i o n a l law. I n no c a s e may a p e o p l e be 
d e p r i v e d o f i t s own means o f s u b s i s t e n c e . " [Emphasis added] 
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These same r i g h t s r e c u r i n P a r t I , a r t i c l e I o f t h e I n t e r n a t i o n a l Covenant on 
C i v i l and P o l i t i c a l R i g h t s . 

19. What a r e t h e most u n i v e r s a l l y u n d e r s t o o d and b e s t documented abuses o f 
t h e r i g h t s o f i n d i g e n o u s p e o p l e s ? I t i s w e l l known t h a t o u r l a n d s were 
i n v a d e d , our r i g h t t o g o v e r n o u r s e l v e s was d e n i e d , o u r n a t u r a l w e a l t h was 
s t o l e n and s q u a n d e r e d , and our means o f s u b s i s t e n c e was f i n a l l y d e s t r o y e d . 
Y e t i t i s t h e s p e c i f i c p r o t e c t i o n s f o r t h e s e v e r y abuses found i n t h e above 
a r t i c l e s t h a t w i l l be d e n i e d t o us i f we a r e n o t c o n s i d e r e d " p e o p l e s " S u b j e c t 
t o t h e s e same U n i t e d N a t i o n s i n s t r u m e n t s . A r t i c l e I s t a t e s t h a t i t i s "by 
v i r t u e " o f t h e r i g h t o f s e l f - d e t e r m i n a t i o n t h a t we have t h e r i g h t t o p u r s u e 
our "economic, s o c i a l and c u l t u r a l development". 

20. I t i s u n d e n i a b l e t h a t o u r economies have been d e s t r o y e d , our s o c i e t i e s 
have been c o r r u p t e d , and our c u l t u r e s have been e l i m i n a t e d . I s t h i s n o t what 
t h e s e s t a n d a r d s were i n t e n d e d t o p r e v e n t ? Our c o l l e c t i v e i d e n t i t y was r e a d i l y 
r e c o g n i z e d when we were b e i n g a t t a c k e d , y e t when we seek a c c e s s t o f u n d a m e n t a l 
r i g h t s , o ur c o l l e c t i v e i d e n t i t y becomes a p r o b l e m . 

A r t i c l e 27 

21. I t has been s u g g e s t e d by some S t a t e s t h a t the Working Group s h o u l d r e m a i n 
w i t h i n t h e framework o f a r t i c l e 27 o f t h e I n t e r n a t i o n a l Covenant on C i v i l and 
P o l i t i c a l R i g h t s . The Working Group has c a r e f u l l y and r e p e a t e d l y examined 
t h i s q u e s t i o n and has d e t e r m i n e d t h a t i n d i g e n o u s p e o p l e s a r e n o t " e t h n i c , 
r e l i g i o u s or l i n g u i s t i c m i n o r i t i e s " . 

22. Our o b j e c t i v e i s t h e p r o c l a m a t i o n o f s t a n d a r d s w h i c h w i l l e f f e c t i v e l y 
p r e v e n t t h e f u r t h e r e r o s i o n o f our s o c i e t i e s , o ur economies, our c u l t u r e s . 
The U n i v e r s a l D e c l a r a t i o n o f Human R i g h t s i s "a common s t a n d a r d o f achievement 
f o r a l l p e o p l e s and a l l n a t i o n s " . I t must be o b s e r v e d "both among t h e p e o p l e s 
o f Member S t a t e s t h e m s e l v e s and among t h e p e o p l e s o f t e r r i t o r i e s under t h e i r 
j u r i s d i c t i o n " . 

T r e a t y I s s u e s 

23. T r e a t i e s and t h e t r e a t y making p r o c e s s may r e p r e s e n t the p r a c t i c a l means 
f o r the i m p l e m e n t a t i o n and enforcement o f good r e l a t i o n s between i n d i g e n o u s 
p e o p l e s and S t a t e s i n a c c o r d a n c e w i t h t h e s t a n d a r d s t o be p r o c l a i m e d by t h e 
U n i t e d N a t i o n s f o r t h e p r o t e c t i o n o f i n d i g e n o u s p e o p l e s . 

T r e a t i e s have a l o n g h i s t o r y i n the n o r m a l i z a t i o n o f r e l a t i o n s between 
the p e o p l e s o f t h e w o r l d . They have c e r t a i n l y b r o u g h t a measure o f peace t o 
t h i s w o r l d . We a l l know, however, t h a t t h e i r e f f e c t on the w e l f a r e o f mankind 
has n o t alw a y s been b e n e f i c i a l , and t h a t as w i t h a l l agreements, c o n t r a c t s , 
and o a t h s , good words do n o t always p r o d u c e good deeds. 

24. For i n d i g e n o u s p e o p l e s , t r e a t i e s have been a mixed b l e s s i n g . H i s t o r i c a l 
t r e a t i e s , and t h e c o n t i n u i n g p r o c e s s o f t r e a t y n e g o t i a t i o n and r a t i f i c a t i o n 
w i t h i n d i g e n o u s p e o p l e s , r e p r e s e n t s b o t h de f a c t o and l e g a l r e c o g n i t i o n o f 
i n d i g e n o u s s e l f - d e t e r m i n a t i o n . T r e a t i e s r e c o g n i z e and c o n f i r m i n d i g e n o u s 
autonomy, p r i o r t i t l e , a b o r i g i n a l r i g h t s , and s e l f - g o v e r n m e n t . Where t r e a t i e s 
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have been r e s p e c t e d , and where the terms o f t r e a t i e s have been f a i r and 
e q u i t a b l e , t h e t r e a t i e s have become e s s e n t i a l and f u n d a m e n t a l documents o f 
i n d i g e n o u s p e o p l e s . For t h e Grand C o u n c i l o f t h e C r e e s , t h e C o v e n t i o n de l a 
B a i e James e t Nord Québécois has beccme a k i n d o f " c h a r t e r " , the i n s t r u m e n t 
w h i c h r e c o g n i z e s Cree government and Cree s e l f - d e t e r m i n a t i o n . 

B r oken T r e a t i e s 

25. T r e a t i e s between i n d i g e n o u s p e o p l e s and S t a t e s have o f t e n been r e p u d i a t e d 
and b r o k e n . They were o f t e n n e g o t i a t e d u n f a i r l y , t h e p a r t i e s were a l m o s t 
never on e q u a l t e r m s , and i n t e n t i o n s were n o t always h o n o u r a b l e . The terms o f 
t r e a t i e s between p a r t i e s w i t h d i f f e r e n c e s i n l e g a l s o p h i s t i c a t i o n , and 
m i l i t a r y s t r e n g t h , were o f t e n d e c e p t i v e , u n e n f o r c e a b l e , o r r e n d e r e d moot by 
d e v elopment, o c c u p a t i o n o f t e r r i t o r y , e n v i r o n m e n t a l d e s t r u c t i o n , or o u t r i g h t 
n e g l e c t . They u s u a l l y l a c k any e f f e c t i v e mechanism t o a s s u r e t h a t the S t a t e 
meets i t s l o n g - t e r m and c o n t i n u i n g o b l i g a t i o n s t o the b e n e f i c i a r i e s o v e r t i m e . 

2 6. The r e s o l u t i o n o f d i s p u t e s r e g a r d i n g i n t e r p r e t a t i o n or i m p l e m e n t a t i o n o f 
t r e a t i e s i s u s u a l l y l e f t i n t h e hands o f the S t a t e a u t h o r i t i e s , so t h a t the 
S t a t e i s b o t h an i n t e r e s t e d p a r t y and the a d m i n i s t r a t o r o f the t r e a t y . I n 
s u c h i n s t a n c e s t h e S t a t e a p p a r a t u s has v i r t u a l l y u n l i m i t e d f i n a n c i a l 
r e s o u r c e s , and a j u d i c i a l i n f r a s t r u c t u r e w i t h which i t can p u r s u e a l e n g t h y 
s e r i e s o f n e g o t i a t i o n s , l e g a l manoeuvres, and l i t i g a t i o n . The i n d i g e n o u s 
p a r t y , on the o t h e r hand, l a c k s r e s o u r c e s . T h i s - i n e q u a l i t y i s o f t e n 
compounded by t h e f a c t t h a t t h e f a i l u r e t o r e s p e c t t h e t r e a t y damages o n l y t h e 
i n d i g e n o u s p a r t y , r e n d e r i n g t h e i n d i g e n o u s p e o p l e w i t h o u t t h e r e s o u r c e s t o 
e f f e c t i v e l y use the c o u r t s o r o t h e r d o m e s t i c mechanisms f o r remedy. 

27. Where a t r e a t y has been b r o k e n , the passage of time m i t i g a t e s a g a i n s t 
r e a s o n a b l e r e d r e s s . S t a t e s become h a b i t u a t e d t o h i s t o r i c c l a i m s and 
g r i e v a n c e s . The i n d i g e n o u s p e o p l e e x h a u s t t h e i r r e s o u r c e s and t h e i r w i l l , and 
a r e f o r c e d t o t u r n t h e i r a t t e n t i o n t o e s s e n t i a l m a t t e r s o f food and s h e l t e r . 
As t i m e p a s s e s , l a n d s a r e s o l d t o t h i r d p a r t i e s , d e v e l o p e d , and t h e r e f o r e 
i n c r e a s e i n v a l u e . E v e n t u a l l y the o r i g i n a l c l a i m i s p e r c e i v e d by the S t a t e as 
u n r e a s o n a b l y l a r g e . 

C o n f l i c t o f I n t e r e s t 

28. I f s u c h a d i s p u t e i s f i n a l l y h e a r d b e f o r e a c o u r t , t h e S t a t e p a r t y i s 
b o t h judge and j u r o r . The l a w s and j u r i s p r u d e n c e under w h i c h judgement i s 
r e n d e r e d a r e a l s o c r e a t i o n s o f t h e S t a t e , w h i c h may have d e v i s e d t h o s e laws 
w i t h the d i s p u t e d q u e s t i o n a t i s s u e . 

29. W i t h t h e s e f a c t s i n mind, i t i s easy t o u n d e r s t a n d why c e r t a i n S t a t e 
p a r t i e s t o i n d i g e n o u s t r e a t i e s took e x c e p t i o n t o the t r e a t y s t u d y p r o p o s a l 
t h a t was approved by t h e Sub-Commission i n i t s r e s o l u t i o n 1987/17. On a 
s u b s t i t u t e r e s o l u t i o n i n i t i a t e d i n t h e Commission by Canada, the p r o p o s a l was 
r e d u c e d t o an o u t l i n e o f a t r e a t y s t u d y ; and t h e c o n c e p t o f h i s t o r i c a l 
c o n s i d e r a t i o n o f t r e a t i e s o r i g i n a l l y p r o p o s e d i n the M a r t i n e z Cobo r e p o r t , was 
e l i m i n a t e d i n f a v o u r o f an approach w h i c h would n o t " f o r c e us t o r e l i v e 
400 y e a r s o f a t r o c i t i e s a g a i n s t t h e I n d i a n s " , as one S t a t e e x p l a i n e d i t s 
o b j e c t i o n s t o t h e s t u d y . E v e n t u a l l y t h e r e was a r e l u c t a n t c o n s e n s u s , i n t h e 
hope o f p r e v e n t i n g the p o l i t i c i z a t i o n o f t h e w o r k i n g group and the e n t i r e 
i n d i g e n o u s i s s u e . 
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30. The Grand C o u n c i l i s g r a t e f u l t h a t Dr. Daes has i n c l u d e d p r i n c i p l e s w h i c h 
p r o v i d e f o r an i n t e r n a t i o n a l p r o c e s s o f o v e r s i g h t i n t h e d r a f t s t a n d a r d s she 
has t a b l e d . I n t e r n a t i o n a l o v e r s i g h t o f i n d i g e n o u s t r e a t i e s i s most u r g e n t l y 
needed. The p o t e n t i a l u t i l i t y o f i n d i g e n o u s t r e a t i e s , a s an i m p l e m e n t a t i o n 
mechanism f o r t h e s t a n d a r d s we p r o p o s e , w i l l be f a t a l l y i m p a i r e d i n t h e 
absence o f such an i n t e r n a t i o n a l mechanism. I f t h e r e was another p o s s i b l e 
s o l u t i o n t h i s p r o b l e n w o u l d have been s o l v e d a l o n g l o n g t i m e ago. We do n o t 
l o o k t o d o m e s t i c S t a t e p r o c e d u r e s t o s o l v e t h e p r o b l e m now. We l o o k t o some 
form o f i n t e r n a t i o n a l o v e r s i g h t . 


