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GLOBAL SCOPE AND SIGNIFICANCE OF THE QUESTION OF TREATIES 

1. I n the c o u r s e o f the Sub-CcHnmission's d e b a t e on the p r o p o s a l f o r a s t u d y 
o f t r e a t i e s a t i t s t h i r t y - n i n t h s e s s i o n , t h e q u e s t i o n was r a i s e d whether s u c h 
a s t u d y c o u l d have u n i v e r s a l s i g n i f i c a n c e - i n t h a t o n l y t h r e e S t a t e s 
c u r r e n t l y acknowledge h a v i n g t r e a t i e s i n f o r c e w i t h t h e i n d i g e n o u s p e o p l e s 
under t h e i r a d m i n i s t r a t i o n . The p r a c t i c e o f making such t r e a t i e s was i n f a c t 
more w i d e s p r e a d , however, and t h e e x p e r i e n c e o f t h e few S t a t e s where such 
t r e a t i e s a r e s t i l l i n f o r c e c a n u s e f u l l y be a p p l i e d t o s i t u a t i o n s i n o t h e r 
p a r t s o f t h e w o r l d . 

2. I n t h e e i g h t e e n t h and n i n t e e n t h c e n t u r i e s , most o f t h e European c o l o n i a l 
powers employed t r e a t i e s w i t h i n d i g e n o u s p e o p l e s as an i n s t r u m e n t o f 
e s t a b l i s h i n g o v e r s e a s t e r r i t o r i a l c l a i m s i n t h e A m e r i c a s , A s i a and A f r i c a . A t 
the same t i m e , i n d i g e n o u s s o c i e t i e s n e g o t i a t e d t r e a t i e s t o t r y t o s l o w the 
advance o f European c o l o n i z a t i o n , and t o seek t h e p r o t e c t i o n o f r i v a l European 
S t a t e s . T r e a t i e s w i t h i n d i g e n o u s p e o p l e s were most common i n p a r t i c u l a r 
s i t u a t i o n s o f r e l a t i v e power: European r i v a l r y f o r t h e c o n t r o l o f t e r r i t o r y , 
and o r g a n i z e d i n d i g e n o u s s o c i e t i e s c a p a b l e o f o f f e r i n g some degree o f m i l i t a r y 
r e s i s t a n c e . 

3. I n t h e A m e r i c a s , t r e a t i e s w i t h i n d i g e n o u s s o c i e t i e s were made as e a r l y as 
the s i x t e e n t h c e n t u r y i n c o n t e s t e d a r e a s such as n o r t h - e a s t B r a z i l 
( P o r t u g a l - S p a i n - F r a n c e ) , F l o r i d a ( F r a n c e - S p a i n ) , and t h e N o r t h A t l a n t i c 
s e a b o a r d ( G r e a t B r i t a i n - F r a n c e - T h e N e t h e r l a n d s ) . I n t e n s e d i p l o m a c y w i t h 
i n d i g e n o u s n a t i o n s accompanied t h e F r e n c h - B r i t i s h c o l o n i a l war i n 
N o r t h A m e r i c a i n t h e 1740s, the Am e r i c a n R e v o l u t i o n i n the 1770s, and t h e 
second B r i t i s h - A m e r i c a n war o f 1812-1814. I n South A m e r i c a , s i m i l a r l y , 
i n d i g e n o u s t r e a t i e s were made a l o n g the l o n g - c o n t e s t e d R i o P l a t a f r o n t i e r , and 
i n C e n t r a l A m e r i c a , as a means o f d i v i d i n g B r i t i s h , A m e r i c a n and N i c a r a g u a n 
i n t e r e s t s i n what was then known as M o s q u i t i a . 

4. T r e a t i e s s e r v e d a p a r a l l e l r o l e i n t h e n i n t e e n t h - c e n t u r y European 
c o l o n i z a t i o n o f A f r i c a n s o c i e t i e s . " I n s i t u a t i o n s o f d i s p u t e " r i v a l European 
powers " b o l s t e r e d t e r r i t o r i a l c l a i m s by r e f e r r i n g t o t r e a t i e s c o n c l u d e d w i t h 
A f r i c a n r u l e r s " . S a a d i a T o u v a l , The Boundary P o l i t i c s o f Independent A f r i c a 
( H a r v a r d U n i v e r s i t y , 1 972), p. 7. I n t u r n . 

The A f r i c a n r u l e r s hoped f o r a v a r i e t y o f p o l i t i c a l b e n e f i t s from 
t h e t r e a t i e s . Some hoped a p r e c a r i o u s s t a t u s quo would be s t r e n g t h e n e d 
i n t h e f a c e o f p r e s s u r e from A f r i c a n s and Europeans a l i k e . O t h e r s may 
have had more f a r - r e a c h i n g p l a n s t o s t r e n g t h e n t h e i r p o s i t i o n i n 
c o n f l i c t s w i t h o t h e r A f r i c a n r u l e r s . S t i l l o t h e r s , l i k e t h e r u l e r o f 
Buganda, a t t e m p t e d t o make use o f s p e c i a l t r e a t y r e l a t i o n s h i p s w i t h 
European powers t o p r e s e r v e t h e i r own r u l e over r e b e l l i o u s s u b j e c t 
p e o p l e s . I n o t h e r c a s e s European a l l i a n c e s s e r v e d t h e o p p o s i t e p u r p o s e 
i n h e l p i n g t o throw o f f a s u p e r i o r ' s y o k e . Sometimes A f r i c a n r u l e r s 
t r i e d t o p r e s e r v e as much o f t h e i r independence as p o s s i b l e by r e m a i n i n g 
" n o n - a l i g n e d " and p l a y i n g o f f European powers a g a i n s t each o t h e r . 

"The r e l a t i o n s h i p s thus formed can i n some measure be r e g a r d e d as a l l i a n c e s . " 
I b i d . , pp. 6-7. The h i s t o r y o f t r e a t y - m a k i n g shows t h a t c o l o n i z e d p e o p l e s 
were ne v e r p a s s i v e or e n t i r e l y p o w e r l e s s , b u t used d i p l o m a c y , l i k e war, t o 
s t r u g g l e a g a i n s t c o l o n i a l i s m . 
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5. The h i s t o r y o f t h e I n d i a n s u b c o n t i n e n t o f f e r s many p a r a l l e l s . The E a s t 
I n d i a Company e x a c t e d t r e a t i e s from n a t i v e r u l e r s under w h i c h i t assumed t h e 
" s u b - r u l e " ( a d m i n i s t r a t i o n and t a x a t i o n ) o f t h e i r t e r r i t o r i e s , w h i c h e v o l v e d 
o v e r t i m e i n t o c o m p l e t e c o n t r o l . As l o n g as F r e n c h p r e s e n c e i n t h e r e g i o n 
m a i n t a i n e d a somewhat b a l a n c e d m i l i t a r y s i t u a t i o n , however, i t was p o s s i b l e 
f o r SOTie i n d i g e n o u s n a t i o n s t o win c o n c e s s i o n s by t r e a t y . L i k e many 
e i g h t e e n t h - c e n t u r y t r e a t i e s w i t h the S i x N a t i o n s i n N o r t h A m e r i c a , f o r 
example, t h e 1778 B r i t i s h t r e a t y w i t h t h e M a r a t h a C o n f e d e r a c y was framed i n 
terms o f a p e r p e t u a l a l l i a n c e and c o e x i s t e n c e . 

6. A f t e r t h e c o n s o l i d a t i o n o f B r i t i s h power i n I n d i a , t r e a t i e s c o n t i n u e d t o 
be employed as a means o f e x t e n d i n g i n f l u e n c e o v e r n o r t h e r n t r i b a l f r o n t i e r 
a r e a s w h i c h were c o n t e s t e d w i t h C z a r i s t R u s s i a . F o l l o w i n g t h e 1876 T r e a t y 
w i t h t h e Khan o f K h e l a t , L o r d L y t t o n wrote t o Queen V i c t o r i a i n t h e s e t e r m s : 

Some o f t h e most e x p e r i e n c e d p o l i t i c a l o f f i c e r s o f your M a j e s t y ' s 
I n d i a n Government a d v i s e d t h e Government t o depose t h e Khan and t a k e 
f o r c i b l e p o s s e s s i o n o f h i s c o u n t r y ; o t h e r s p r o p o s e d t h a t we s h o u l d e n t e r 
i n t o s e p a r a t e r e l a t i o n s w i t h [each o f ] t h e t r i b e s . I have now, however, 
th e s a t i s f a c t i o n o f b e i n g a b l e t o i n f o r m y o u r M a j e s t y t h a t t h e Khan o f 
K h e l a t has a g r e e d t o s i g n w i t h me a t r e a t y , the terms o f which w i l l make 
us v i r t u a l l y the m a s t e r s o f K h e l a t , n o t by a n n e x i n g t h e c o u n t r y , b u t by 
r e - e s t a b l i s h i n g t h e Khan's a u t h o r i t y on c o n d i t i o n s w h i c h s e c u r e h i s 
i m p l i c i t a l l e g i a n c e . 

A s i m i l a r p o l i c y was f o l l o w e d i n t h e 1879 T r e a t y o f Gundamuk w i t h t h e A f g h a n s , 
p l a c i n g the B r i t i s h r a t h e r t h a n t h e R u s s i a n C z a r i n t h e p o s i t i o n o f a l l i e s and 
p r o t e c t o r s o f the n a t i v e r u l e r . B.D. B a s u , I n d i a Under t h e B r i t i s h Crown 
( C a l c u t t a : R. C h a t t e r j e e , 1933), pp. 168, 200. 

7. I n o r d e r t o m a i n t a i n the u s e f u l n e s s o f t r e a t y a l l i a n c e s as a b a s i s f o r 
t h e i r t e r r i t o r i a l c l a i m s , European S t a t e s had t o a f f o r d t h e s e p r o m i s e s a t 
l e a s t scane t o k e n r e s p e c t . I n A f r i c a and I n d i a as w e l l as N o r t h A m e r i c a t h e n , 
t r e a t i e s o f t e n formed the o n l y l e g a l b a s i s on w h i c h i n d i g e n o u s s o c i e t i e s c o u l d 
r e s i s t f u r t h e r encroachments, however much i n t h e s h o r t term. As t h e y grew 
more p o w e r f u l , however, a l l o f the c o l o n i a l powers ad o p t e d l e g a l r u l e s w h i c h 
e x c u s e d them from t h e permanent e f f e c t o f t h e i r i n d i g e n o u s t r e a t i e s . As e a r l y 
as the 1830s, B r i t i s h c o u r t s r e a s o n e d t h a t the Government's r e p u d i a t i o n o f a 
t r e a t y i s an u n r e v i e w a b l e " a c t o f S t a t e " . Mayor o f Lyon v. B a s t I n d i a Company 
(1836), Moo.P.C. 175, pp. 275-276. I n the U n i t e d S t a t e s i t was n o t u n t i l 1902 
t h a t t h e Government s u c c e s s f u l l y a s s e r t e d " p l e n a r y power" t o d i s r e g a r d i t s 
t r e a t i e s w i t h i n d i g e n o u s p e o p l e s . Cherokee N a t i o n v. H i t c h c o c k , 
187 US 294, 308. Under U n i t e d S t a t e s l a w , r e p u d i a t i o n must be e x p l i c i t , by 
l e g i s l a t i o n . U n t i l the 1980s, C a n a d i a n c o u r t s r e g a r d e d any i n c o n s i s t e n c y 
between t r e a t y o b l i g a t i o n s and m u n i c i p a l law as an i m p l i c i t r e p u d i a t i o n . 

8. I n A f r i c a and A s i a , d e c o l o n i z a t i o n has s u p e r s e d e d whatever remained o f 
c o l o n i a l - e r a t r e a t y o b l i g a t i o n s . F u l l i m p l e m e n t a t i o n o f t h e p r i n c i p l e of 
s e l f - d e t e r m i n a t i o n goes f a r beyond t h e r i g h t s o f l i m i t e d , r e s i d u a l 
s e l f - g o v e r n m e n t and l a n d - o w n e r s h i p c o n t a i n e d i n most o f t h e t r e a t i e s f o r m e r l y 
made w i t h i n d i g e n o u s p e o p l e s i n any p a r t o f t h e w o r l d . I n o t h e r r e g i o n s , 
however, d e c o l o n i z a t i o n may n o t be f e a s i b l e , and c o l o n i a l - e r a t r e a t i e s 
c o n t i n u e t o be t h e s t r o n g e s t f o r m o f l e g a l p r o t e c t i o n a v a i l a b l e t o many 
i n d i g e n o u s p e o p l e s f o r t h e i r l a n d s , t h e i r w i l d l i f e - h a r v e s t i n g a c t i v i t i e s , and 
t h e i r r e c o g n i t i o n as d i s t i n c t s o c i e t i e s w i t h some measure o f i n t e r n a l 
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autoncffliy. T h i s s i t u a t i o n w i l l c o n t i n u e u n l e s s t h e r e i s u n i v e r s a l a c c e p t a n c e 
o f a U n i t e d N a t i o n s d e c l a r a t i o n o f i n d i g e n o u s r i g h t s w h i c h g u a r a n t e e s b o t h 
autoncany and t e r r i t o r i a l r i g h t s t o a l l i n d i g e n o u s p e o p l e s , whether o r n o t t h e y 
made t r e a t i e s . 

9. A t t h e i r b e s t - and t h i s may have been t h e e x c e p t i o n r a t h e r t h a n t h e 
r u l e - i n d i g e n o u s t r e a t i e s c o n s t i t u t e d an element o f n a t i o n - b u i l d i n g t h r o u g h 
a l l i a n c e o r c o n f e d e r a t i o n , a s opposed t o c o m p u l s i o n . T h i s a t l e a s t i s t h e 
v i e w t a k e n by most i n d i g e n o u s N o r t h A m e r i c a n p e o p l e s . W h i l e the p r e c i s e terms 
o f t h e t r e a t i e s may be weak, vague, or even e x p l o i t a t i v e , t h e f a c t t h a t 
t r e a t i e s were made a t a l l i s e v i d e n c e t h a t t h e p r e s e n t - d a y S t a t e i s 
m u l t i n a t i o n a l and o r i g i n a t e d i n a c o n f e d e r a t i o n . T h i s i s why t r e a t i e s bear 
s u c h i m p o r t a n c e f o r i n d i g e n o u s p e o p l e s , however u n j u s t t h e i r terms may be. 

10. I t i s a l s o i n t h i s a s p e c t o f n a t i o n - b u i l d i n g t h a t t r e a t i e s c a n s e r v e as a 
model f o r f u t u r e measures f o r t h e r e a l i z a t i o n o f i n d i g e n o u s p e o p l e s ' r i g h t s . 
S t a t e s s h o u l d be encouraged t o v i e w f u t u r e t r e a t i e s w i t h i n d i g e n o u s p e o p l e s as 
a means o f n a t i o n a l r e c o n c i l i a t i o n and o f s t r e n g t h e n i n g n a t i o n a l u n i t y . 
I n t e r n a t i o n a l s t a n d a r d s and s u p e r v i s i o n must none t h e l e s s be a d o p t e d , because 
t h e i n e q u a l i t i e s o f power between S t a t e s and i n d i g e n o u s p e o p l e s have n o t 
d i m i n i s h e d , and f u t u r e t r e a t i e s c o u l d be as e x p l o i t a t i v e as t h o s e w h i c h were 
made i n t h e p a s t . 


