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Introduction
1. The Governing Council of the United Nations Compensation Commission
(the “Commission”), at its thirtieth session in December 1998, appointed

the present Panel of Commissioners, composed of Messrs. Bruno Leurent
(Chairman), Kaj Hobér and Andrey Khoudorojkov (the "“Panel” or “‘E2A’
Panel”), to review category “E2” claims (the “E2 claims”). 1/ This report

contains the Panel’s recommendations to the Governing Council, pursuant to

article 38(e) of the “Provisional Rules for Claims Procedure” (the
“Rules”), concerning the sixth instalment of “E2” claims. 2/
2. This instalment consists of 99 claims submitted by corporations

primarily operating in the manufacturing and import/export sectors (the
“claims”) . 3/ The claims were selected by the secretariat of the
Commission (the “secretariat”) from the “E2” claims on the basis of
criteria that include (a) the date of filing with the Commission, (b) the
claimant’s type of business activity, and (c) the type of loss claimed.
The procedure used by the Panel in processing the claims is described in

section I below.

3. The claimants are non-Kuwaiti companies which were engaged in
manufacturing and trading activities at the time of Iraqg’s invasion and
occupation of Kuwait on 2 August 1990. The claims have been filed by
companies from 27 countries, and involve a total claimed amount of USD

334,401,955. 4/

4. The types of claims in this instalment are similar to the claims
addressed by this Panel in the E2(4) report. The claimants allege that
they sustained losses in connection with contracts and commercial dealings
that were entered into prior to 2 August 1990. The alleged losses include
those arising out of the non-payment for goods shipped or services provided
to parties in Irag and Kuwait, goods lost or destroyed in transit to
destinations in the Middle East, and goods sold at a loss after the failure
of the originally intended delivery. In addition, claimants allege that
the continued manufacture of goods was interrupted after 2 August 1990 due
to Iraqg‘s invasion and occupation of Kuwait. These claimants typically
seek compensation for costs incurred before the contract was interrupted

plus the profits that they expected to earn on the contract.

5. Claimants also allege that their business operations in the Middle
East region sustained losses during the period of Irag’s invasion and
occupation of Kuwait and for some time thereafter. Such losses include

loss of profits from a decline in business or course of dealing, increased
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costs of operations (including salary and termination payments), evacuation
costs and tangible property losses. The various types of losses, as
described by the claimants, are set out in greater detail in section III

below.

6. Three tasks have been entrusted to the Panel by the Governing
Council. 5/ First, the Panel must determine whether the various types of
losses alleged by the claimants are, in principle, compensable, and, if so,
the appropriate criteria for the measure of compensation. Second, the
Panel must verify whether the losses which are in principle compensable
have in fact been incurred by a given claimant. Third, the Panel must
value those losses found to be compensable and make recommendations with
respect to an award thereon. The implementation of these steps with regard
tovthe present instalment is described in sections II to IV, followed by

the Panel’s recommendations in section V.
I. PROCEDURAL HISTORY

7. Pursuant to article 16 of the Rules, the Executive Secretary of the
Commission reported the significant legal and factual issues raised by the
claims in his twenty-eighth report, dated 23 July 1999. Pursuant to
paragraph 3 of article 16, a number of Governments, including the
Government of the Republic of Irag (“Irag”), submitted their information
and views on the Executive Secretary’s report. These responses were

considered by the Panel in the course of its deliberations.

8. The secretariat made a preliminary assessment of the claims in order
to determine whether each claim met the formal requirements established by
the Governing Council in article 14 of the Rules. As provided by article

15 of the Rules, deficiencies identified were communicated to the claimants

in order to give them the opportunity to remedy those deficiencies.

9. Given the large number of claims under review, the volume of
supporting documentation submitted with the claims and the complexity of
the verification and valuation issues, the Panel requested expert advice
pursuant to article 36 of the Rules. This advice was provided by
accounting and loss adjusting consultants (the “expert consultants”)

retained to assist the Panel.

10. A preliminary review of the claims was undertaken by the secretariat
and the expert consultants in order to identify any additional information
and documentation that might be required to assist the Panel in properly
verifying and valuing the claims. Pursuant to article 34 of the Rules,
notifications were dispatched to the claimants (“article 34

notifications”), in which claimants were asked to respond to a series of
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mostly standard questions concerning the claims and to provide additional

documentation.

11. At its first meeting on 24 November 1999, the Panel classified the
claims as "unusually large or complex" within the meaning of article 38(d)
of the Rules, in view of the variety and complexity of the issues raised,

and the volume of documentation submitted with the claims.

12. In a procedural order dated 24 November 1999, the Panel instructed
the secretariat to transmit to the Government of Irag the documents filed
by the claimants for claims based on contracts with Iragi parties and
financed by a letter of credit issued by an Iragi bank. Irag was invited
to submit its comments on such documentation and to respond to gquestions
posed by the Panel by 29 May 2000. Irag’s comments and responses were

submitted in a timely manner.

13. In reviewing each claim, the Panel took into consideration
information and documents provided by the claimants in response to the
article 34 notifications as well as Iraq’s comments and documents filed in
response to the questions raised in the Panel’s procedural order of 24
November 1999 and comments by governments in response to the Executive
Secretary’s article 16 report. The Panel also considered claim-specific
reports prepared on the basis of the above information by the expert

consultants under the Panel’s supervision and guidance.

14. In reviewing the claims, the Panel has taken measures to ensure that
compensation has not been recommended more than once for the same loss. To
that end, the Panel has, among other things, requested the secretariat to
ascertain whether other claims have been submitted to the Commission with
respect to the same projects, transactions or property as the claims under

review.

15. In keeping with Governing Council decision 13, where a loss has been
found to be compensable in this instalment and the same loss has been
previously compensated in another claim, the amount of compensation awarded
in the other claim has been deducted. Where a claim has been found to be
compensable in this instalment and another claim with the same loss is
pending before a different Panel, the relevant information has been
provided to the other Panel. In certain circumstances, where the Panel
considered that a transfer would facilitate a consistent determination, the
claim in this instalment has been transferred to another Panel before which

the related claim is pending.
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IT. LEGAL FRAMEWORK
A. Applicable law
16. The law to be applied by the Panel is set out in article 31 of the

Rules, which provides as follows:

“*In considering the claims, Commissioners will apply Security Council
resolution 687 (1991) and other relevant Security Council
resolutions, the criteria established by the Governing Council for
particular categories of claims, and any pertinent decisions of the
Governing Council. In addition, where necessary, Commissioners shall

apply other relevant rules of international law.~”
17. In Security Council resolution 687, paragraph 16 provides:

“[{The Security Council] [r]eaffirms that Iraq, without prejudice to
the debts and obligations of Iraqg arising prior to 2 August 1990,
which will be addressed through the normal mechanisms, is liéble
under international law for any direct loss, damage, including
environmental damage and the depletion of natural resources, or
injury to foreign Governments, nationals and corporations, as a

result of Irag’s unlawful invasion and occupation of Kuwait.” 6/

18. A fundamental jurisdictional requirement under the above provision
for claims before the Commission is that the loss or damage not constitute
debts or obligations of Iraq arising prior to 2 August 1990. The
interpretation of this requirement as it relates to the claims and types of

losses in this instalment is addressed in section III below.

19. Another fundamental requirement for claims before the Commission is
that the loss or damage be a direct result of Iraq’s invasion and

occupation of Kuwait.

20. Paragraph 21 of Governing Council decision 7 provides guidance on the
requirement of directness applicable to category “E” claims, and lists five
categories of events and circumstances which meet that requirement.
Paragraph 21 of decision 7 provides in relevant part that compensation is
available “... with respect to any direct loss, damage, or injury to
corporations and other entities as a result of Irag’s unlewful invasion and

occupation of Kuwait. This will include any loss suffered as a result of:

“(a) Military operations or threat of military action by either side

during the period 2 August 1990 to 2 March 1991;

“(b) Departure of persons from or their inability to leave Iraq or

Kuwait (or a decision not to return) during that period;
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“(¢) Actirns by officials, employees or agents of the Government of
Iraq or its controlled entities during that period in connection with

the invasion or occupation;

“(d) The breakdown of civil order in Kuwait or Iraq during that

period; or
“(e) Hostage-taking or other illegal detention.”

21. Paragraph 21 is not exclusive and leaves open the possibility that
there may be causes of “direct loss” other than those enumerated. 7/ The
application of the directness reqguirement to the claims in this instalment

is addressed in section III below.

22. The claims before the Commission concern Irag’s liability under
Security Council resolution 687 (1991) for any direct loss resulting from
Irag’s invasion and occupation of Kuwait. Accordingly, the Panel considers
that its role is not to adjudicate contractual disputes between the
claimant and an Iragi, Kuwaiti or other contracting party. General
principles of contract law that are found in most municipal law systems
will, therefore, only be used as a tool for the purposes of determining the
compensability of contract losses, including the measure of compensation to

be recommended. 8/

B. Evidentiary requirements

23. The category “E” claim form that was used by claimants for the filing
of the claims advised each claimant to submit “a separate statement
explaining its claim (‘Statement of Claim’), supported by documentary and
other appropriate evidence sufficient to demonstrate the circumstances and
the amount of the claimed loss”. 9/ The claim form also advised each
claimant to include in its Statement of Claim the date, type and basis of
the Commission’s jurisdiction for each element of loss; the facts
supporting the claim; the legal basis for each element of the claim; the
amount of compensation sought and an explanation of how this amoﬁnt was

arrived at. 10/

24. When evaluating the claims, the Panel must apply the general and
specific requirements for the production of evidence established by the

Rules and other decisions of the Governing Council.

25. General guidance on the submission of evidence is provided by article
35 of the Rules. Paragraph 1 of article 35 states that “[e]ach claimant is
responsible for submitting documents and other evidence which demonstrate

satisfactorily that a particular claim or group of claims is eligible for
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compensation pursuant to Security Council resolution 687 (1991)". Pursuant
to paragraph 3 of article 35, corporate claims “must be supported by
documentary and other appropriate evidence sufficient to demonstrate the
circumstances and amount of the claimed loss”. Thus, the evidence required
to justify a recommendation for compensation must address the existence of
the alleged loss, the issue of causation and the amount of the alleged
loss. The Governing Council has emphasised the mandatory nature of this
requirement, stating that “[sl]lince these [category “E”] claims may be for
substantial amounts, they must be supported by documentary and other
appropriate evidence”. 11/ The Governing Council has also stated that “...
no loss shall be compensated by the Commission solely on the basis of an

explanatory statement provided by the claimant.” 12/

26. It is for the Panel to decide “the admissibility, relevance,
maﬁeriality and weight of any documents and other evidence submitted.” 13/
The Panel’s determination of what constitutes “appropriate evidence
sufficient to demonstrate the circumstances and amount” of the loss will
depend upon the nature of the loss alleged. A discussion of the specific
evidentiary requirements for the types of claims in this instalment is

found in section III, below.

C. Observations of the Panel regarding the presentation of claims

27. Having reviewed the claims in the present instalment pursuant to the
procedural and evidentiary standards outlined above, the Panel finds that,
while it is for the claimant to provide appropriate evidence sufficient to
demonstrate the existence, circumstances and amount of the claimed loss,
many claimants have failed, both in their original submissions and in their
responses to the article 34 notifications, to discharge this burden. The
Panel emphasises that it is not the duty of the Panel but, rather, that of
the claimant, to demonstrate that it incurred an actual loss, to
substantiate each element of its claim and to establish a direct causal

link between the loss and Iraqg’s invasion and occupation of Kuwait.

28. A number of claimants have also failed to submit English translations
of documents upon which the claim was based. Although requested by the
secretariat to remedy this deficiency, as required by article 14 of the

Rules, these claimants have not done so.

29. Some claimants asserted that they were unable to produce the
necessary evidence because of the time that had elapsed since the events in
question or because of the loss or destruction of relevant documents. The
Panel does not accept the passage of time or the destruction of the
claimant’s records as adequate reasons to relieve a claimant from its

burden to produce sufficient evidence to substantiate its claim. It is
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incumbent upon a claimant to preserve all documents that may be relevant to
the determination of a claim that is pending before this Commission. An
exception can be made when a claimant has established that it is unable to
gather the proof required as a direct result of Iraq’s invasion and

occupation of Kuwait.

ITI. REVIEW OF THE CLAIMS PRESENTED

30. In this section, the claims are examined in light of the existing
jurisprudence of the Commission. Where required, fresh determinations are
made by the Panel. The fact patterns of the majority of claims are similar
to those addressed in previous “E2” Panel reports, particularly the E2(4)
report. Consequently, where relevant to the present claims, the findings
in those reports are summarised. It is only when new issues are raised by
the claims under review that the findings of the Panel are more fully

explained.

31. For each type of loss present in this instalment, the fact patterns
of the claims are described briefly under the heading “claims description”,
followed by a discussion of the Commission’s relevant jurisprudence under
the heading “compensability”. The principal evidentiary requirements that
must be met to establish the compensability of the losses in the claims
under consideration as well as the criteria to be used to determine the
amount of compensation to be recommended, are addressed under the heading
wvyerification and valuation”. The Panel’s determinations with respect to

each claim are reflected in annex II.

A. Completed contracts
1. Non-payment for goods delivered or services provided to Iraqgi
parties
(a) Claims description
32. Many claimants in the present instalment seek compensation for

contractual amounts owed for goods delivered or services provided to Iragi
parties. In some cases the goods were specially manufactured for the Iragi
buyer. The transactions called for various payment terms, with due dates

ranging from 30 days to over three years after the date of shipment.

33. Typically, the claimants seek to recover the original contract price
of the goods. 1In several cases, additional costs associated with

performance of the contracts are sought, such as bank charges for letters
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of credit, interest payments on loans extended on the basis of the seller’s
expected receipt of payment, and overdrafts taken out to finance the

production of the goods.

{b) Compensability
(1) The jurisdiction of the Commission under the ‘“arising prior to”
clause
34. In determining whether it has jurisdiction over these claims, the

Panel must apply paragraph 16 of Security Council resolution 687 (1991},
which excludes from the jurisdiction of the Commission “the debts and
obligations of Irag arising prior to 2 August 1980~ (the “arising prior to”
clause). To summarise the Commission’s jurisprudence with respect to the
interpretation of the “arising prior to” rule, where the performance giving
rise to the original debt had been rendered by a claimant more than three
months prior to 2 August 1990, a claim based on payment owed for such
performance is to be considered as a debt or obligation of Irag varising
prior to 2 August 1990 and is therefore outside the jurisdiction of the
Commission. 14/ This rule applies regardless of whether the contract
provides for a deferred payment by the Iraqgi purchaser due after 2 August
1990. 15/

35. In the context of claims involving the supply of goods, this Panel
concluded in the E2(4) report that for purposes of the ‘“arising prior to”
clause the claimant’s performance 1is defined by shipment of the goods and
that a claim for non-payment based on a sales contract witi, an Iraqgi party
is within the Commission’s jurisdiction if shipment of the goods took place
on or after 2 May 1990. 16/ However, the Panel has also expressly
recognised that a further elaboration of these rules will be necessary in
dealing with situations in which delivery was not the sole essential

obligation of the claimant. 17/

36. With respect to claims based on the failure of an Iragi bank to
honour a letter of credit that it had issued to finance the purchase of
goods, the Panel concludes, as it did in the E2(4) report, that the
claimant’s presentation on or after 2 May 1990 of the documents, as
specified in the letter of credit, to the relevant bank completes the
performance by the claimant and delineates the jurisdict: ' of the

Commission for the purposes of the sarising prior to” clause. 18/

37. In order to ensure that Iraqg’s old debt would not be masked by
unusually long or deferred payment terms, the Panel has added the condition
that the period between the date of shipment and the date of presentation
of documents must not have exceeded 21 days (that being considered the

normal period for the presentation of documents after shipment). 19/
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Accordingly, claims based on non-payment of letters of credit in connection
with shipments that occurred prior to 11 April 1990 are outside the

jurisdiction of the Commission under the “arising prior to” rule. 20/

38. In this instalment, some claims are based on promissory notes which
had been issued in payment for goods delivered in 1985 and which became due
between 1989 and 1994. The Panel notes that other Panels have concluded
that where promissory notes were issued in payment for work that was
performed prior to 2 May 1990, claims based on the notes constitute debts
or obligations of Irag that arose, within the meaning of Security Council
resolution 687 (1991), prior to 2 August 1990, and as such are outside the
Commission‘’s jurisdiction. 21/ This conclusion applies in all situations,
even where payment under the promissory note was due during the period of
Irag’s invasion and occupation of Kuwait. The Panel concurs with these

conclusions and applies them to the claims under review.

(ii) The directness requirement

39. For a claim within the Commission’s jurisdiction to be compensable,
the Panel must find that the loss in question directly resulted from Iraqg’s
invasion and occupation of Kuwait (the “directness requirement”). The
Panel recalls its findings in the E2(4) report with respect to the factual
circumstances relating to the causes of the losses alleged. 22/ 1In
particular, these include Iraq’s adoption of Act 57 (1990) by which Iraqi
state organizations, corporations and citizens were effectively prohibited
from making payments to foreign suppliers and which confirmed previous
declarations made by Iragi officials announcing that Irag had suspended
payment of its foreign debt. Also affecting commercial activities in Irag
were the closure of borders between Iraqg and neighbouring countries; the
danger presented by military operations in the area, including Irag’s mine-
laying activities in the Persian Gulf, which severely disrupted
transportation; the mass exodus of foreign workers from Iraq; Irag’'s
relocation of foreigners to military, oil and other strategic sites as
“human shields”; and the extensive damage to Iraqg’s infrastructure as a
result of military operations to remove Iraq’s presence from Kuwait. The
Panel concludes, as it did in the E2(4) report, that the actions of Irag’s
officials during Irag’s invasion and occupation of Kuwait, the military
operations by Irag and by the Allied Coalition Forces to liberate Kuwait,
and the ensuing breakdown of civil order in Iraq, directly caused the non-
performance of contractual obligations of Iragi purchasers and Iraqgi banks
in respect of goods delivered or services provided before the invasion

within the meaning of paragraph 21 of Governing Council decision 7.
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40. In addition, the Panel notes the findings in the E2(4) report to the
effect that the trade embargo was not intended to prevent Iraqg from paying
its debts to foreign suppliers for goods delivered prior to Irag’s invasion
and occupation of Kuwait, but was intended to prevent Iraq from receiving
new supplies, and that the trade embargo was a reasonable and foreseeable
response to that invasion and occupation. The Panel recalls Governing
Council decision 9 which provides that compensation may be awarded where
Irag’s invasion and occupation of Kuwait constituted a cause of direct loss
which is separate and distinct from the trade embargo, notwithstanding the
fact that the invasion and occupation and the trade embargo are found to be

parallel causes of the loss. 23/

41. On the other hand, consistent with the provisions of Governing
Council decision 9, where the evidence shows that an assets freezing order
adopted by an individual State was the sole cause of Irag’s non-payment,
the claim is not compensable. In the claims under review, such a situation
arose where the Iraqi issuing bank had previously authorised the payment of
a letter of credit, but the advising bank was unable to implement the

transfer of funds due solely to the freezing order. 24/

42. With respect to the claims involving non-payment of amounts that fell
due after the liberation of Kuwait, the Panel finds, as it did in the E2(4)
report, that the economic consequences of the military operations and the
resulting damage to Iraqg’s infrastructure, as well as the ensuing breakdown
of civil order in Iraqg, did not necessarily end immediately after the
cessation of hostilities on 2 March 1991. 25/ Accordingly, with reference
to the claims under review, the Panel concludes that the non-payment of
debts by Iragi parties between 2 March 1991 and 2 August 1991 may be
compensable, as such non-payment may still constitute a direct consequence
of Iraqg’s invasion and occupation of Kuwait. However, the non-payment of
contractual obligations by Iragi parties after 2 August 1991 can no longer
be deemed to be directly caused by Irag’s invasion and occupation of

Kuwait.

43. With regard to compensation sought in respect of costs incurred on
loans taken out to finance the production or sale of goods, absent a
specific showing that such losses would reasonably have been expected to
occur as a result of the non-payment for the goods, the Panel finds that,
under the circumstances present in the claims under review, such losses
arose from the impact of the non-payment upon the conduct of the claimant’s
business or its dealings with third parties and that they are too remote to

be the direct result of Iraqg’s invasion and occupation of Kuwa.t. 26/
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(c) Verification and valuation

44 . With regard to claims for non-payment for goods delivered or services
provided to Iragi parties, the nature of proof regquired to establish that a
claim is within the Commission’s jurisdiction under the “arising prior to

clause, ” varies depending upon whether the claim is considered on the basis

of the sales contract or on the basis of the letter of credit.

45. In the case of a sales contract, satisfactory proof of the claimant’s
performance for purposes of determining the Commission’s jurisdiction
includes documentation that proves shipment and the date thereof, such as a
bill of lading, airway bill or truck consignment note. With respect to a
claim based on a letter of credit, proof of performance consists of
evidence of the claimant’s timely presentation of the documents required

under the letter of credit to the bank with which it directly dealt. 27/

46. The essential facts that must be proven to establish the
compensability of a claim for goods shipped to Iragi parties, found to be

within the Commission’s jurisdiction, are outlined below.

47. The existence of a contractual relationship, including the payment
terms, the price of the goods and the due date for payment must be proven.
Where performance consisted of the delivery of goods, as proof of shipment
the claimant is required to submit transportation documents, such as a bill
of lading or an airway bill, or other reliable contemporaneous documents,

such as an acknowledgement of receipt by the buyer.

48. Where a claim is based upon the failure of an Iragi bank to honour a
letter of credit, the claimant is required to produce, in addition to the
letter of credit, proof that all documents stipulated by the letter of
credit were presented to the relevant bank and that the terms and

conditions of the letter of credit were otherwise complied with.

49. Where a claimant has satisfied the evidentiary criteria outlined
above, the normal measure of compensation is the contract price for which
payment is outstanding plus any reasonable incidental costs directly
resulting from the non-payment, such as banking charges for the

cancellation of letters of credit that were not honoured.

2. Non-payment for goods delivered to Kuwaiti parties
(a) Claims description
50. There are approximately 10 claims in this instalment based on the

alleged non-payment for goods delivered by manufacturing and trading
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companies to Kuwaiti purchasers. The payment terms of such sales usually
involved cash against the presentation of documents or provided for payment

between one and three months of delivery.

(b) Compensability

51. The primary issue raised by these claims is whether the failure of
the Kuwaiti parties to pay the amounts due was a direct result of Iraqg’s
invasion and occupation of Kuwait. Following the “E2” Panel’'s findings in
its first report, this Panel has held that claimants must provide specific
proof of the direct link between Irag’s invasion and occupation of Kuwait

and the Kuwaiti buyer’s non-payment for goods delivered. 28/

52. Adequate proof that a Kuwaiti party’s inability to perform its
contractual obligations resulted from Iraqg’'s invasion and occupation of
Kuwait would include a showing that performance was no longer possible, for
example, because in the case of a business, it was rendered bankrupt or
insolvent, or ceased to exist as a direct result of Irag’s invasion and
occupation of Kuwait; or, in the case of an individual, he or she was
killed or was physically impaired as a direct result of Irag’s invasion and

occupation of Kuwait. 29/

53. The Panel confirms the above conclusions with regard to the
directness requirement of Security Council resolution 687 (1991) for claims
based on the non-payment for goods delivered to Kuwaiti parties, and

applies the same to the claims in the present instalment.

(c) vVerification and valuation

54. The existence of a contractual relationship must first be
ascertained, and proof of that contract must include the payment terms, the
price of the goods and the due date for payment. In addition, to prove the
performance of the contract, the claimant must submit transportation
documents, such as a bill of lading or an airway bill, or documents

evidencing receipt by the buyer.

55. As described in paragraph 52 above, the Panel also requires specific
evidence to demonstrate that the loss resulted directly from Iraq’s
invasion and occupation of Kuwait. For example, a mere assertion by the
claimant-seller that it made unsuccessful efforts to truoe the buyer is not
sufficient evidence that the buyer did not pay for the goods as a direct

result of the invasion and occupation of Kuwait.

56 . Where a claimant has satisfied the evidentiary criteria outlined
above, the normal measure of compensation is the contract price of the
goods for which payment is outstanding plus any reasonable incidental costs

directly resulting from the non-payment, such as banking charges for the
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cancellation of letters of credit that were not honoured. However, as
concluded in paragraph 43 above, costs collateral to the contract, such as
interest payments on loans or other finance costs for the production of
goods or for the claimant’s commercial operations in general, have not been

included in the recommended compensation.

B. Interrupted contracts

1. Goods lost or destroyed in transit

(a) Claims description

57. Several claims in the present instalment are based on goods lost or

destroyed in transit to Kuwait.

58. Many claimants state that the goods were either at the airport, on
the docks, in warehouses or customs area of one of Kuwait’'s three maritime
ports, or were being held at the storage facilities of agents or
transportation companies at the time of the invasion. Other claimants
state that they do not know what became of the goods due to their inability
to locate the buyer or because of the general state of civil disorder in
Kuwait. The claimants generally seek compensation for the unpaid contract

price of the goods.

(b) Compensability

59. The Panel, recognising that there were military operations and a
breakdown of civil order in Kuwait during the period of Irag’'s invasion and
occupation of Kuwait, finds, as it did in the E2(4) report, with respect to
the compensability of claims for goods lost in transit to Kuwait, that
paragraph 21 of Governing Council decision 7 provides an adequate basis for

a finding of direct loss in respect of such claims. 30/

60. The Panel also notes the practical difficulties faced by claimants in
obtaining specific proof of the circumstances in which the goods were lost
due to the breakdown of civil order and the widespread destruction of
property at Kuwaiti air and sea ports. 31/ Consequently, the Panel
reiterates the following rule with reference to the claims under review: in
the absence of evidence to the contrary, where non-perishable goods arrived
at a Kuwaiti sea port on or after 2 July 1990 or at a Kuwaiti airport on or
after 17 July 1990 and could not thereafter be located by the claimant, an
inference can be made that the goods were lost or destroyed as a direct
result of Irag’s invasion and occupation of Kuwait including the ensuing

breakdown of civil order. 32/ Where, on the other hand, the goods arrived
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in Kuwait prior to the above stated dates, specific evidence is required to
show that the goods were lost or destroyed as a direct result of Iraq’'s

invasion and occupation of Kuwait.

61. In certain claims, at the time the goods were lost, the title to the
goods or the risk of loss may have already passed to the other party under
the terms of the contract. 33/ The Panel finds that, irrespective of
whether the risk of loss or title to the goods had passed to the buyer
under the contract, provided that multiple recovery for the same loss is
avoided, a claim for compensation may be maintained by a seller who has not
been paid for the goods, since delivery of the goods to the buyer was
prevented due to Iraq’s invasion and occupation of Kuwait and the claimant
has incurred an actual loss. 34/ As the Panel has previously noted, this
rule applies regardless of which party bore the risk of loss under a force

majeure provision in the contract. 35/

(c) Verification and valuation

62. A claim for goods lost in transit to a Kuwaiti buyer must be

substantiated by evidence of shipment to Kuwait from which an arrival date
may be estimated, for example, a bill of lading, an air waybill or a truck
consignment note. 36/ The claimant must also produce evidence of the value

of the goods, such as an invoice, a contract or a purchase order.

63. Where a claimant has satisfied the evidentiary criteria described
above, compensation is based on an assessed value of the lost goods, plus
any reasonable costs directly resulting from the loss such as costs
involved in trying to locate the goods. However, as concluded in paragraph
43 above, costs collateral to the contract, such as interest payments on
loans or other finance costs for the production of goods or for the
claimant’s commercial operations in general, have not been included in the

recommended compensation.

2. Goods diverted en route to buyer

(a) Claims description

64. Approximately 10 claimants seek compensation for losses suffered as a
result of shipments originally dispatched to a buyer in Iraq or Kuwait,
which were diverted en route as a result of Irag’'s invasion and occupation
of Kuwait. The claimants allege that the goods were sold at a price below
the original contract price or that they were scrapped. Compensation is
sought for the contract price of the goods or, where subsequently resold,
for the differenée between the original contract price and the resale

price. The claimants also seek compensation for additional costs incurred
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in the transportation and storage of the goods, in their repackaging or
redesign, and other expenses incurred in connection with the resale to

third parties.

(b) Compensability

65. With respect to claims for losses arising from the diversion of
shipments destined for Kuwait, the Panel recalls its prior findings with
respect to the factual circumstances surrounding the causes of the losses
alleged. The effects on the economy and population of Kuwait caused by
Irag’s invasion and occupation are well documented in United Nations
reports, as well as in other panel reports of this Commission. 37/ Within
hours of entering Kuwait, Iragi forces seized control of the country,
closing all ports and the airport, imposing a curfew, and cutting off the
country’s international communications links. Access to Kuwait by the sea
was prevented by the laying of mines in its offshore waters. The
widespread destruction of property by Iragi forces and the breakdown of
civil order in Kuwait would also have deterred the dispatch of goods to
Kuwait by a seller. Consequently, the Panel concludes that the supply of
goods to Kuwait between 2 August 1990 and 2 March 1991 was prevented as a

direct result of Irag‘s invasion and occupation of Kuwait. 38/

66 . With respect to deliveries destined for Iraqg, the pPanel finds that
the losses resulting from the diversions thereof resulted directly from
Iraq’s invasion and occupation of Kuwait. The Panel reached this
conclusion in view of the prevailing conditions in Irag described in
paragraph 397above, including the military operations in the Persian Gulf
region, the repudiation of foreign obligations by Iraqi officials and the
disruption of transportation services to, from and within the Middle East
caused by military operations (or the threat thereof) in the area,
including Iraq’s mine-laying activity in the Persian Gulf during the period

of the invasion and occupation. 39/

67. In the context of losses arising from diverted deliveries, the
claimant’s duty to mitigate its losses, as required by Governing Council
decision 9, would generally require that the claimant sell the undelivered
goods to a third party in a reasonable time and in a reasonable manner. In
addition, in discharging its duty to mitigate, the claimant must take
reasonable steps to preserve the goods, in conditions appropriate to their
nature, pending resale to a third party or resumption of performance of the

original sales contract. 40/
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(c) Verification and valuation
68. A claim involving diverted goods must be substantiated by evidence

that the shipment was diverted from its original destination as a direct
result of Irag’s invasion and occupation of Kuwait. Such evidence would
normally include a bill of lading, an additional invoice from the shipping
company for diversion of the shipment or an invoice for storage costs
following the diversion. Proof is also required ot reasonable steps taken
by the claimant in mitigation to reduce its loss, including the eventual
disposition of the goods, the resale price or the salvage value thereof, or
its efforts to resell the goods. Such evidence would include, for example,

a sales invoice, proof of resale efforts, or evidence of write-off.

69. Where the claimant has resold the goods in a reasonable manner and
within a reasonable time, the measure of compensation is the difference
between the original contract price and the price in the substitute
transaction, plus reasonable incidental costs, such as expenses incurred in
returning the goods, stopping delivery or reselling the goods. Expenses
saved and any gains on the resale transaction will be offset against the
losses incurred. 41/ Where the claimant has not taken reasonable steps to
dispose of the goods, compensation is reduced by the estimated fair market
value of the goods. 42/ Where the claimant has established that the goods
could not be resold, the measure of compensation is the initial contract
price of the goods, less their salvage value and expenses saved, plus

reasonable incidental costs.

3. Contracts interrupted before shipment

(a) Claims description

70. Approximately 40 claims in the instalment involve contracts for the
supply of goods and, in some cases, the provision of related services, that
were interrupted by Iraq’s invasion and occupation of Kuwait. Most of the
contracts were with Kuwaiti and Iragi buyers, while others involved parties
in Saudi Arabia, United Arab Emirates and Bahrain. These contracts
typically called for goods to be manufactured to the specifications of the

buyer or for services to be performed at a project site.

71. Several of these claimants are suppliers or sub-contractors who had
agreements with contractors (“main contractors”) located in Austria,
Belgium, Italy and the United States to manufacture equipment to the
specifications of an Iragi or Kuwaiti end-user or to deliver equipment or

provide services to an end-user in Iraqg or Kuwait.
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72. The claimants state that completion of the contracts in Question was
made impossible by Iraq’s invasion and occupation of Kuwait. Some

claimants state that work had not yet begun under the contracts as of 2
August 199C. Other claimants state that the requisite manufacturing was
complete by 2 August 1990 and the only remaining performance was shipment
of the goods. Finally, others state that the necessary materials for
manufacture were still being assembled and the goods were only partially
manufactured at the time of Irag’s invasion of Kuwait. In these cases,
delivery was typically scheduled for late 1990 through the middle of 1991.
While some of these claimants were successful in reselling the manufactured
goods to other customers, others allege that the unigue nature of the goods

made it impossible to find other buyers.

73. wWhere manufacturing had not started, the claimants usually seek
compensation for the lost profits they expected to earn under the contract.
Where manufacture had been completed and the goods could not be resold, the
claimants generally seek to recover the contract price less the salvage
value of the goods. Where the goods had been resold, compensation is
usually sought for the difference between the contract price and the resale

proceeds.

74. Where claimants suspended manufacture, they normally claim for costs
incurred in performing the contract before 2 August 1990 plus expected
profits under the contract. The alleged costs incurred typically include
costs for the purchase of materials, expenditures for salaries and wages,
and storage costs. Also, several claimants seek compensation for the
additional interest and bank charges they were required to pay on financing
arrangements which could not be honoured owing to the non-payment under the

contract.

75. In a second category of claims usually relating to manufacturing or
construction projects in Irag or Kuwait, delivery of the goods had been
made before 2 August 1990, but Irag’'s invasion and occupation of Kuwait
prevented the claimant from completing performance required by the
contract, such as the provision of in-country assembly or installation,
technical assistance, training or other services. Usually, the parties had
agreed to payment terms based upon the progress of the work involved.
Typically, the claimants seek to recover costs incurred prior to the
suspension of performance and the profit that would have been earned from

the contract.
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{b) Compensability

76. In this section, the Panel gives consideration to the application of
the “arising prior to” rule and the requirement of directness in the

context of interrupted contracts.

(i) The jurisdiction of the Commission under the “arising prior to”
clause
77. With reference to interrupted contracts with Iragi parties in

progress as of 2 August 1990, the “arising prior to” rule is applied to
those portions of the performance that are separately identifiable in so
far as the parties had agreed that a specified payment would be made for a
particular portion of the overall work called for under the contract. 43/
Consequently, only claims relating to those portions of the overall work

that were completed on or after 2 May 1990 are compensable. 44/

78. Where the underlying contract provided as a condition precedent to
payment, approval or certification by the owner, the “arising prior to”
rule is applied in the following manner: (1) where the approval should have
occurred more than three months prior to 2 August 1990, but did not, claims
for such amounts are not within the jurisdiction of the Commission; and (2)
where approval should have occurred within three months prior to 2 August
1990, but did not, claims for such amounts are within the jurisdiction of

the Commission. 45/
{(ii) Directness

79. With respect to the directness requirement, paragraphs 9 and 10 of
Governing Council decision 9 provide that Irag is liable for losses arising
from contracts that were interrupted as a direct result of the invasion and
occupation of Kuwait. This liability extends to contracts with Iraqgi

parties as well as to those to which Irag was not a party.

80. With respect to claims based on contracts with Kuwaiti parties, the
Panel finds that the interruption of such contracts resulted from military
operations and the breakdown of civil order in Kuwait during Iraq’s
invasion and occupation, as described in paragraph 65 above. These factors
provide the causal link, as required by paragraph 21 of Governing Council
decision 7, between the losses and Iraq’s invasion and occupation of
Kuwait. Where production was suspended or goods were undelivered and not
sold to a third party, a relevant consideration under Governing Council
decision 9 is whether the parties could have resumed the transaction after
the cessation of hostilities and whether they have in fact resumed the

transaction. 46/
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81. With reference to the claims under review based on contracts with
Iragqi parties, the Panel finds that, for the reasons set out in paragraphs
39 and 40 above, the performance of contracts for the manufacture and
supply of goods to Irag between 2 August 1990 and 2 March 1991, as well as
during the subsequent period to 2 August 1991, was rendered impossible as a

direct result of Irag’s invasion and occupation of Kuwait. 47/

82. Where the claimant has sold the goods originally destined for Irag or
Kuwait to an alternative buyer for the original contract price but seeks to
recover the additional profit that it would have earned if it had also
completed the original transaction interrupted by the invasion and
occupation, the Panel finds that any loss that the claimant might have
sustained as a result of not having completed the two sales is too remote
and speculative to constitute a loss directly resulting from Iraqg’'s

invasion and occupation of Kuwait. 48/

83. With respect to claims based on the interruption of contracts with
parties outside of Irag or Kuwait, the Panel finds that the claimant must
make a specific showing that its inability to perform the contract or the
buyer’s cancellation of the contract was directly caused by Irag’s invasion
and occupation of Kuwait. Such specific showing would include, for
example, the inability to deliver the goods to their intended destination
due to the mines laid by Irag in the Persian Gulf. On the other hand, the
cancellation of an order by a buyer in a location that was not subject to
military operations or threat thereof, due, for example, to the general

instability in the region, is not sufficient to establish such a showing.

84. As regards the claims by suppliers or sub-contractors described in
paragraph 71 above, the Panel takes note of the findings in the E2(1)
report to the effect that, under Governing Council decision 9, paragraph
10, Irag’'s liability extends to losses suffered in connection with
contracts to which Iraqg was not a party, and that this includes not only
contracts between a Kuwaiti and a non-Kuwaiti party, but also sub-

contractor arrangements to which no Iragi entity was a party. 49/

85. The Panel agrees with these findings and determines that, in the
claims before it, where a supplier’s or sub-contractor’s loss was the
direct result of Irag’s invasion and occupation of Kuwait, as discussed in
paragraphs 79-83 above, such loss is compensable provided that the
circumstances of the claim do not indicate that the main contractor has
received payment from the Iragi or Kuwaiti end-user for the same loss. 1In
particular, where payment arrangements under the main contract may have
called for advance payments or progress payments, the Panel has exercised

due diligence and has undertaken such inguiries as were practicable under
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The costs incurred or saved may include “variable costs” plus reasonable

overhead costs. 52/

89. Where the goods have been sold to an alternative buyer, the normal
measure of compensation is the difference between the original contract
price and the resale price, plus reasonable incidental costs and expenses
incurred in mitigating the loss such as additional transportation and
storage costs, repackaging and other expenses of resale. Expenses saved by
the non-delivery and gains on the resale transactions are set off against

the losses incurred.

90. It is incumbent upon the claimant to demonstrate the steps taken in
mitigation to avoid or reduce its loss. If the claimant has failed to
reasonably mitigate its loss, the amount of recommended compensation will
reflect such failure. The claimant will only receive compensation in an
amount equal to the difference between the original contract price and the
fair market value of the goods at the time when mitigation should have
taken place. 53/ Where the claimant has established that, despite
reasonable efforts, the goods could not be sold to an alternative buyer,
for example, where they were shown to be specially manufactured to the
specific demands of the customer, the claimant may recover the contract
price, less salvage value and expenses saved, plus reasonable incidental

costs and expenses incurred in mitigating the loss.

C. Decline in business/course of dealing
1. Claims description
91. Several claimants seek compensation for loss of revenue from a

decline in business or interrupted course of dealing during the period of
Iraq’s invasion and occupation of Kuwait and, in some cases, for a period
of time thereafter. Most of these claims relate to operations in Kuwait
which ceased completely, but losses are also alleged in connection with
business operations in Israel, Saudi Arabia and the Netherlands.' These
claims are not based on specifically identifiable contracts but on the

expected performance of the claimant’s business operations in the area.

92. Most of the claimants were based outside of the Middle East.
However, a number of claimants maintained branch offices there, while
several conducted their business in the region through local agents or

distributors.
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the “E2” Panel that are relevant to the claims in this instalment are

summarised in the table below.

Area Period

Iraqg 2 August 1990 2 March 1991

Kuwait 2 August 1990 2 March 1991

Saudi Arabia (within the range of

2 August 1990 2 March 1991

Iraq’'s scud missiles)

Persian Gulf north of the 27th
2 March 1991

i

2 August 1990

parallel

Israel 15 January - 2 March 1991

Bahrain 22 February - 2 March 1991

98. This Panel has reviewed the findings and conclusions of the “E2”

Panel and adopts them for purposes of the claims under review.

(b) Decline in business and definition of presence

99. In accordance with the findings in paragraphs 97 and 98 above, the
pPanel concludes that, if a claimant establishes that it was based in a
compensable area during the relevant compensable period, a direct causal
link is, in principle, established between the alleged decline in business
and Iraq’s invasion and occupation of Kuwait. Under such circumstances,
the claimant is entitled to compensation “for the profits which, in the
ordinary course of events, [the claimant] would have been expected to earn
and which were lost as a result of a decline in business directly caused by

Irag’s invasion and occupation of Kuwait.” 57/

100. It has also been established in previous panel reports that, where a
claimant was not based within the compensable area but maintained a
presence within that area by way of a branch, agency or other
establishment, losses from its decline in business are compensable under
the same criteria as those suffered by claimants based within the
compensable area. On the other hand, where the claimant did not have or

maintain a presence within the compensable are~, such claims are to be
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evaluated under standards established in paragraph 11 of Governing Council

decision 9 as is further discussed in paragraph 102 below. 58/

101. The present instalment includes claims by companies which conducted
business in the Middle East region through general distributors and
commercial agents. The Panel is required to determine whether such trading
links amount to a presence in a compensable area within the meaning of this
rule. Given the independent position of the commercial agents or general
distributors vis-a-vis the claimants in the claims under review, the Panel
finds that the relationships between the claimants and these agents or
distributors do not amount to a “presence” for purposes of a decline in
business analysis. However, these relationships may be proof of an
established course of dealing, the interruption of which could give rise to

a compensable claim, as discussed below.

(c) Course of dealing

102. Where a claimant is based outside the compensable area and did not
have a presence within that area, it may nevertheless maintain a claim
based on transactions that occurred within the compensable area that had
been a part of a regular course of dealing, under the provisions of

paragraph 11 of Governing Council decision 9. 59/

103. This Panel concluded in the E2(4) report that a claim for lost
profits based on transactions which had been a part of a business practice

or course of dealing is compensable only under certain conditions: 60/

sFirst, the claimant must show that there was a regular course of
dealing in the past. Second, the claimant must demonstrate that ‘a
consistent level of income and profitability had been realised from
such dealings.’ Third, the claimant must demonstrate that that
course of dealing>evinces ‘a well-founded expectation of further
business dealings of the same character with the same party under

readily ascertainable terms’”. 61/

104. Several claims under review are based on profits expected from
business arrangements that were yet to commence at the time of the
invasion. The Panel finds that, in these claims, the claimants have failed
to make the necessary special showing, described in the preceding
paragraph, regarding a regular course of dealing and expectation of future

business; therefore these claims are not compensable.

(d) Secondary compensation period and extraordinary profits

105. The Panel must determine whether to award compensation for decline in

business or course of dealing losses that continued to be suffered after 2
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March 1991 (a ‘secondary compensation period”). Noting that the full
resumption of business activities would not necessarily have taken place
immediately upon cessation of military operations and that there may have
been a period of time during which those events could have had a continuing
effect on the business of the claimant, the Panel reaffirms that decline in
business and course of dealing losses may be compensable for a secondary
period extending beyond 2 March 1991, “until the point where the claimant's
business could reasonably have been expected to return to normal levels”.
62/ With regard to the claims under review, the Panel determined the
appropriate secondary compensation period on the basis of the circumstances

applicable to each claim.

106. In each case, the Panel must also ascertain whether claimants had
experienced extraordinary profits after the cessation of hostilities that
were directly attributable to the invasion. With regard to the claims
under review, where such profits were found to have occurred, they were set

off against any compensation recommended.

3. Verification and valuation

107. With respect to decline in business claims, it must first be
ascertained from documents such as registration certificates, business
licenses or lease agreements that the claimant was either based in or
maintained a presence in a compensable location. Where neither of these
criteria has been met, the Panel examines whether the claimant has produced
sufficient evidence, such as contracts, purchase orders, delivery records,
or distributorship agreements, to demonstrate a previous course of dealing,
as described in paragraph 102-103 above, which was interrupted by Iraqg’s

invasion and occupation of Kuwait.

108. The amount of compensation is calculated by projecting lost revenue
of the operations in question from monthly historical data or, where such
data is not available, from annual data. 63/ Lost revenues are reduced by
variable costs and wage costs, which were not incurred as a result of the
decline in business, to arrive at the amount of lost profits for the
pertinent period. Relevant documents will include, for example, financial
statements and management accounts. The amount of compensation will be
reduced if the Panel considers that the claimant has not taken reasonable
steps to mitigate its losses. A further description of the relevant

valuation method is set out in the E2(2) report. 64/
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D. Increased costs
1. Expenses related to employees
(a) Salaries and termination payments, staff incentives, and

reimbursement for personal property losses

(1) Claims description

109. Several claimants seek compensation for salaries and wages paid to
non—productive'employees, including those employees who were held hostage
in Iraq and Kuwait, those who were evacuated from the Middle East region,
and those employees remaining in the region, particularly in Saudi Arabia,
who were unable to work productively as a result of the security situation
at the time of Iraqg’s invasion and occupation of Kuwait. Also claimed in
some cases are benefits that were paid to staff including, in one case,

support provided to the families of detained staff.

110. A claimant located in Saudi Arabia seeks compensation for redundancy
payments that were made to staff evacuated from Saudi Arabia to their home
countries in Europe during the period of Irag’s invasion and occupation of
Kuwait. Another claimant based in the United Kingdom seeks compensation
for the termination costs incurred when it made redundant approximately
four hundred employees at its plant in the United Kingdom allegedly due to

the suspension of an ongoing contract with an Iraqi party.

111. Some claimants seek compensation for additional benefits, such as war
bonus payments and personal comprehensive war risk insurance cover,
provided to employees to encourage them to continue working in Saudi Arabia
during the period of Iraq’s invasion and occupation of Kuwait. One of the
claimants alleges that these expenses were necessary to enable it to meet

existing contractual obligations.

112. Compensation is also sought for payments made to expatriate staff for
personal property abandoned in the process of their evacuation from Kuwait

during the period of Iraqg’'s invasion and occupation of Kuwait.

(ii) Compensability

113. Salary and termination payments to non-productive employees located
in Iraq and Kuwait during the period of Iraqg’'s invasion and occupation of

Kuwait are compensable in principle, due to conditions existing in those

locations at the time which made it unfeasible for staff to be employed in
productive tasks. 65/ Claims with respect to salary payments -o employees
in other areas, which were the subject of military operations or threat of
military action as described in paragraph 97 above, are compensable to the

extent that the lack of productivity was not due to circumstances other
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than Irag’s invasion and occupation of Kuwait. 66/ Where employees located
outside of the compensable areas were dismissed due to the claimant’s
inability to continue a contract with a party in a compensable location, a
claim for termination payments is compensable only if the employees were
specifically assigned to the contract and the contract was terminated as a
direct result of Irag’s invasion and occupation of Kuwait. Compensation is
further subject to the claimant’s duty to mitigate its loss by, for

example, reassigning the staff to other productive tasks.

114. Salaries and wages paid after repatriation are not compensable where
the claimant failed to explain why its employees could not be assigned to
other productive tasks after repatriation. 67/ With respect to
termination or severance payments only “the contractually or legally

required payments for early termination are compensable”. 68/

115. Costs of bonus payments and incentives provided to staff, where
related to work in a compensable location, are compensable to the extent
that they have been determined to be necessary to enable the claimant to

continue its operations and were reasonable in amount. 69/

116. Claims for payments made to staff for personal property lost in Iraqg
or Kuwait are compensable in principle, where such payments were made
pursuant to legal obligations or otherwise appear justified and reasonable
under the circumstances, and to the extent that the employee has not

already been compensated by the Commission for such losses. 70/

(iii) Verification and valuation

117. For all payments to staff, the claimant must establish that the
persons to whom the payments were made were its employees at the relevant
time and that the cost was in excess of the claimant’s usual expenditure
for those staff or was a cost related to non-productive employees whose
lack of productivity was a direct result of Iraq’'s invasion and occupation
of Kuwait. Proof of employment of the staff in a compensable area, or in
relation to the performance of a contract with a party in a compensable
area, is also required, as is evidence of payment of the alleged sums.
Relevant documents in this regard will include contracts of employment,
payroll records and other contemporaneous internal documents of the

claimant.

118. With respect to termination payments and unproductive salary payments
the Panel also requires evidence establishing that the employees in
question could not otherwise be re-deployed to other assignments that would

have avoided the increased cost. Where the cla'm relates to payments to
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staff for lost personal property, the presence of the personal property in

a compensable area must also be ascertained.

119. The normal measure of compensation for payments to staff is the

amount of the claimant’s expenditure, provided it is appropriate and

reasonable.
(b) Evacuation costs
(i) Claims description
120. Several claimants seek compensation for the cost of evacuating staff

and their families from Kuwait, Saudi Arabia and the United Arab Emirates
during the period of Irag’'s invasion and occupation of Kuwait. The
expenses for which claimants seek compensation include cost of travel,
temporary accommodation in safe locations pending onward journey to the

evacuees’ home countries and associated expenditures for food.

(ii) Compensability

121. Paragraph 21 of Governing Council decision 7 provides that losses
suffered as a result of the “departure of persons from or their inability
to leave Iraq or Kuwait” are to be considered the direct result of Iraqg’s
invasion and occupation of Kuwait. Also, paragraph 22 of decision 7
provides that compensation is “available to reimburse payments made or
relief provided by corporations or other entities to others - for example,
to employees ... for losses covered by any of the criteria adopted by the
Council.” Consequently, costs incurred in connection with evacuation from
areas that were the subject of military operations or threat of military
action by either side are, in principle, compensable. 71/ However, only
extraordinary or incremental and temporary expenses are compensable. 72/
In the circumstances of the claims under review, costs incurred for
transport, accommodation, food and urgent medical treatment are
compensable, provided they would not have been incurred by the claimant in

any event, such as at the end of the employee’s contract. 73/

(iii) Verification and valuation

122. Sufficient evidence, such as airline or other carrier ticket stubs
and invoices from travel agents, is required to demonstrate that the
evacuation was conducted as alleged by the claimant and that the claimant
incurred the amount of the expense alleged. The Panel must be satisfied
that the costs were incremental and were not such as would have been

incurred by the claimant in any event in the course of its operations.
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123. The measure of compensation is the ascertainable amount of the
expense incurred less a reduction corresponding to the costs that would

normally have been incurred by the claimant.

2. Other increased costs

(a) Claims description

124 . vVarious claims have been filed for other increased costs incurred by
claimants in the conduct of their business operations that are alleged to
have resulted from Iraq’s invasion and occupation of Kuwait. Such costs
include the cost of establishing a temporary office away from an area
subject to the threat of military operations, costs of freight, storage,
and war risk insurance paid for goods and raw materials shipped to, from

and within locations in the Middle East.

(b) Compensability

125. The Panel finds that only those increased costs incurred as a direct
result of Irag’s invasion and occupation of Kuwait, for example, with
respect to operations in locations that were the subject of military
operations or threat of military action, are compensable. 74/ Moreover,
these losses are compensable only to the extent that they were incremental
and would not have been incurred in any event, or were not passed on to

customers or otherwise recovered from other sources.

(c) Verification and valuation

126. With respect to increased costs, it must be established that the
claimant incurred the costs in question and that they were incremental to
the claimant’s usual costs. Relevant documents will include invoices,
management accounts and other internal contemporaneous records of the

claimant.

127. For those increased costs found to be compensable, the meaéure of
compensation is the ascertainable cost incurred less an appropriate

allowance to reflect expenses that would have been incurred in any event.

E. Tangible property losses

1. Claims description

128. Several claimants in the instalment seek compensation for tangible

property that was stolen, lost or destroyed in Iraq and Kuwait during the
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period of the invasion and occupation. The property in question includes
branch office furniture and equipment, inventory, vehicles and machinery,
some of which were on demonstration or exhibition in trade fairs, as well

as cash.

2. Compensability

129. It follows from paragraphs 12 and 13 of Governing Council decision 9
that claims for damaged or lost tangible assets in Iraq or Kuwait,
including cash'losses, are compensable in principle where the claimant can
show that the assets were in the location at the relevant time and were
lost or destroyed during Irag’s invasion and occupation of Kuwait. In
particular, the Panel finds that in the claims under review, where property
was lost because it was left unguarded by personnel departing Iraqg or

Kuwait, such loss is direct.

3. Verification and valuation

130. The claimant’s ownership or interest in the property and the presence
of the property in the compensable location at the time of Irag’s invasion
and occupation of Kuwait must be verified. The claimant must also provide
sufficient evidence to establish that the loss of the property was a direct
result of the invasion and occupation, including, for example, evidence
that the property was left unguarded due to the departure of personnel.
Relevant documents will include asset registers, inventory lists and import
certificates. A high level of scrutiny is applied to claims for the loss

of cash because of the risk of overstatement. 75/

131. For claims based on replacement costs, the replacement value must
first be ascertained and an assessment made as to whether the claimant’s
calculation of the loss reflects appropriate depreciation, normal
maintenance or betterment. Appropriate adjustments are then made as

necessary. 76/

132. For claims based on net book value, the Panel must first establish
the cost and date of acquisition of the asset from the provided documents.
The depreciation applied by the claimant is then reviewed for

reasonableness and the claim adjusted if necessary. 77/
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F. Legal fees other than claims preparation costs

1. Claims description

133. Compensation is sought by some claimants for the cost they incurred
in the preparation of claims submitted to a national export credit

guarantee agency. The claimants received compensation from the agency on
the condition that they pursue claims with the Commission for compensation

that would later be reimbursed to the agency by the claimants.

2. Compensability

134. The Panel finds that costs incurred in the preparation of claims to
be submitted to an export credit guarantee agency or other insurance
company do not constitute a loss resulting directly from Iraq’'s invasion

and occupation of Kuwait and are therefore not compensable.

Iv. INCIDENTAL ISSUES

A. Date of loss

135. The Panel must determine “the date the loss occurred” for the purpose
of determining the appropriate exchange rate to be applied to losses stated
in currencies other than in United States dollars, and with respect to the
awarding of .interest at a later date in accordance with Governing Council
decision 16. The date when the loss occurred depends most significantly on
the character of the loss, and the following paragraphs address each loss

type in turn.

136. With respect to claims based on contract losses, the Panel notes that
the date of loss for each contract would normally depend on the facts and
circumstances surrounding the non-performance of the contract. 78/

However, given the large number of contracts before the Commission and the
significance of one event (i.e., Irag’s invasion of Kuwait) on contractual
relations, the Panel finds that 2 August 1990 represents an administrable
and appropriate date of loss for the contract claims now under

consideration.

137. With respect to claims for decline in business leading to loss of
profits or claims for increased costs, the Panel notes that such losses in
this instalment were suffered over extended periods of time, and that such
losses were generally spread over the period of loss. Given these

circumstances, the Panel selects the mid-point of the relevant compensable
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period (including, as the case may be, relevant primary or secondary

periods) during which the particular loss occurred as the date of loss. 79/

138. With respect to claims for payment or relief to others, including
evacuation costs, the Panel notes that such losses likewise have been
incurred throughout the period of Irag’s invasion and occupation of Kuwait
and, therefore, the Panel selects the mid-point of the occupation period as

the date of loss for costs of this nature, that is, 15 November 1990. 80/

139. With respect to claims for loss of tangible assets, the Panel selects
2 August 1990 as the date of loss as that date generally coincides with the
claimant’s loss of control over the assets in question in this instalment.
8l/

B. Currency exchange rate

140. Many of the claimants have advanced claims in currencies other than
United States dollars. The Panel has assessed all such claims and
performed all claim calculations in the original currencies of the claims.
Since the Commission issues its awards in United States dollars, the Panel
must determine the appropriate rate of exchange to be applied to claims
where the losses are alleged in other currencies. The Panel has been
guided by its previous decisions, and by decisions of other Panels. A
particular rule is established for Kuwaiti dinars, and is set forth in

paragraph 146.

141. Noting that all prior Commission compensation awards have looked to

the United Nations Monthly Bulletin of Statistics (the “UN Monthly

Bulletin”) for determining commercial exchange rates into United States
dollars, the Panel adopts that source for the data to be utilised in
exchange rate calculations. The Panel notes that the UN Monthly Bulletin
provides a monthly figure for each currency which reflects the average

exchange rate for that currency for the last day of the month in question.

142 . For claims based on contract losses in this instalment, the Panel,
noting that the date of loss set forth in paragraph 136 for such claims is
2 August 1990, adopts the last available exchange rate unaffected by Iraq’s

invasion and occupation of Kuwait, as reported in the UN Monthly Bulletin.

143. For claims for decline in business leading to loss of profits and
claims for increased costs, the Panel decides that the appropriate rate
will be the average of the rates reported in the UN Monthly Bulletin for

the months over which the particular claimant is compensated. 82/

144. For claims for payment or relief to others within this instalment,

including evacuation costs and security measures, the Panel, noting that
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the date of loss set forth in paragraph 138 for such claims is'15 November
1990 and consistent with the decision of the “F1" Panel, decides that the
appropriate rate will be that rate reported in the UN Monthly Bulletin for
the month of November 1990. 83/

145. TFor claims for the loss of tangible assets, the Panel, noting that
the date of loss set forth in paragraph 139 for such claims is 2 August
1990, adopts the last available exchange rate unaffected by Irag’s invasion

and occupation of Kuwait, as reported in the UN Monthly Bulletin.

146. The above rules apply to claims stated in currencies other than the
Kuwaiti dinar. For claims denominated in Kuwaiti dinars, the Panel, noting
the extreme fluctuation in the value of that currency during the period of
Irag’s occupation of Kuwait and the decigsions of this and other Panels,
adopts the rate of exchange for 2 August 1990, namely the last available
exchange rate unaffected by Iraq’s invasion and occupation of Kuwait, as

reported in the UN Monthly Bulletin. 84/
C. Interest

147. Governing Council decision 16 states that “[i]nterest will be awarded
from the date the loss occurred until the date of payment, at a rate
sufficient to compensate successful claimants for the loss of use of the
principal amount of the award”. The Governing Council further specified
that it would consider the method of calculation and of payment of interest
at a later date and that “[ilnterest will be paid after the principal

amount of awards”.

148. With respect to the awarding of interest, in accordance with
Governing Council decision 16, the Panel notes that the dates of loss
defined in paragraphs 135 to 139 above may be relevant to the later choice

of the dates from which interest will accrue for all compensable claims.

D. Claims preparation costs

149. Several claimants seek compensation for the cost incurred in the
preparation of claims for submission to the Commission. In a letter dated
6 May 1998, the Executive Secretary of the Commission advised the Panel
that the Governing Council intends to resolve the issue of claims
preparation costs at a future date. Accordingly, the Panel takes no action

with respect to claims for such costs.



S/AC.26/2001/1
Page 40

V. RECOMMENDATIONS

150. Based on the foregoing, the Panel recommends that the amounts set out
in annex II below, totalling USD 13,671,106, be paid in compensation for
direct losses suffered by the claimants as a result of Irag’s invasion and

occupation of Kuwait.

Geneva, 29 September 2000

(Signed) Mr. Bruno Leurent
Chairman

(Signed) Mr. Kaj Hobér
Commissioner

(Signed) Mr. Andrey Khoudorojkov

Commissioner
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Notes

1/ The category “E2” population consists of claims submitted by
non-Kuwaiti corporations, public sector enterprises and other private legal
entities (excluding oil sector, construction/engineering, export
guarantee/insurance and environmental claims) .

2/ This is the second report and recommendations of the “EZA"
Panel to the Governing Council concerning E2 claims, its first report being
the Report and Recommendations of the Panel of Commissioners concerning the
fourth instalment of E2 claims (the “E2(4) report”).

3/ Two claims were withdrawn by the claimants after the
commencement of the Panel’s review of the claims in this instalment.
Further, at the request of the Panel, two claims identified in annex II
have been transferred to a different Panel to be considered with related
claims.

4/ The figure cited in the text is the total amount for all 99
claims submitted to the Panel in this instalment. This figure includes
amounts claimed for interest and claim preparation costs. As explained in
paragraphs 147-149 below, the Governing Council will consider claims for
these types of losses at a future date where an amount has been awarded for
the principal sum claimed. The total amount claimed, excluding the two
transferred claims and the two claims that were withdrawn is USD
305,705,021.

5/ See Governing Council decision 10, section IV.

6/ The issue of Irag’s liability for losses falling within the
Commission’s jurisdiction has, thus, already been determined by the
Security Council.

7/ This is confirmed in paragraph 6 of decision 15 of the
Governing Council which states that “[t]lhere will be other situations where
evidence can be produced showing claims are for direct loss, damage or

injury as a result of Iraq’s unlawful invasion and occupation of Kuwait”.
8/ See also, E2(4) report, paras. 154-157.

9/ *United Nations Compensation Commission Claim Form for
Corporations and Other Entities (Form E): Instructions for Claimants”,
(*Form E”) para. 6.

10/ Form E, para. 6.

11/ Governing Council decision 7, para. 23. In addition, the
Governing Council stated in paragraph 5 of decision 15 that a claimant
seeking compensation for business losses must provide “detailed factual
descriptions of the circumstances of the claimed loss, damage or injury” in
order for compensation to be awarded.

12/ Governing Council decision 46.
13/ The Rules, art. 35(1).

14/ E2(4) report para. 89-96.
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15/ Ibid., para. 94.
16/ Ibid., para. 89.
17/ Ibid., para. 96, note 23.
18/ Ibid., para. 92.

19/ In formulating this rule, the Panel was guided by article 47(a)
of the Uniform Customs and Practice for Documentary Credits (1983
revision), ICC Publication No. 400. This provision states that, where a
credit does not stipulate a specified period after the date of shipment
during which presentation of documents must be made, “banks will refuse
documents presented to them later than 21 days after the date of issuance
of the transport document(s}).”

20/ E2(4) report, paras. 95, 96(b).

21/ See, for example, E2(5) report, para. 64, E1(3) report, para.
208.

22/ Further elaboration of the Panel’s findings in relation to this
conclusion are set out in the E2(4) report, paras. 106-116.

23/ Ibid.

24/ See discussion in the E2(4) report, para. 116.
25/ E2(4) report, paras. 118-119.

26/ See E2(4) report, paras. 159, 165.

27/ The Panel is mindful that, as a rule, a correspondent bank or a
negotiating bank would have duly forwarded the documents to the issuing
bank. Also, in most cases, it would have been difficult for a claimant to
obtain proof of the receipt of documents by the Iraqi issuing bank.

28/ E2 (4) report, paras. 135-136.
29/  Ibid.

30/ Ibid., paras. 127-131.

31/ Ibid., paras. 145-146.

32/ Ibid., para. 147(b).

33/ For example, depending on the contract, the risk of loss may
have passed to the buyer when the goods were handed over to the first
carrier.

34/ E2(4) report, para. 143
35/ Ibid., para. 144.
36/ Ibid., para 147.

37/ See, for example, “Report to the Secretary-General by a United
Nations mission, led by Mr. Abdulrahim A. Farah, former Under-Secretary
General, assessing the scope and nature of damage inflicted on Kuwait'’s
infrastructure during the Iragi occupation of the country from 2 August
1990 to 27 February 19917 (S/22535) (29 April 1991) the “Farah Report”);
United Nations Economic and Social Council (ECOSOC), “Report on the
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Situation of Human Rights in Kuwait under Iragi Occupation, by Walter
Kdlin, Special Rapporteur of the ECOSOC Commission on Human Rights,
E/CN/.4/1992/26 (16 January 1992) (the “K&dlin Report”); C(l) report, passim.
See also, E2(1l) report, paras. 146-147.

38/ See para. 59 above, and E2(4) report, paras. 127-131, 149.
39/ E2(4) report, para. 123.

40/  Ibid., paras. 202-203.

41/ Ibid., paras. 161-162; 203(d).

42/ Ibid., para. 203(c).

43/ E2 (1) report, para. 98.

44/ Ibid., paras. 90, 98

45/  Ibid., para. 100.

46/ Governing Council decision 9, para. 10.
47/ E2(4) report, para. 123.

48/  Ibid., para. 167.

49/ E2(1) report, para. 145, note 56.

50/ See also, E2(4) report, paras. 204-212.
51/ See also E2(4) report, paras. 159, 165.

52/ “Variable costs” are those expenses incurred in reliance upon
and specifically with reference to the contract and which, if the contract
were not to be performed, could be avoided.

53/ The Panel must be satisfied that the claimant reasonably
mitigated its loss, such as by suspending production of specified goods to
be supplied under the contract or by attempting to sell to third parties
goods that could not be delivered to the Iragi or Kuwaiti purchaser.

54/ E2(2) report, para. 64.

55/ E2(1l) report, paras. 158-161. ©See also, E2(2) report, para.
67, notes 13 and 14.

56/ E2(3) report, para. 77.
57/ E2(2) report, para. 78; E2(3) report, para. 101.

58/ See, for example, E2(3) report, para. 102; E2(4) report, para.
181.

59/ Paragraph 11 of Governing council decision 9 provides:

“Where a loss has been suffered relating to a transaction that has
been part of a business practice or course of dealing, Irag is liable
according to the principles that apply to contract losses. No liability
exists for losses relating to transactions that were only expected to take
place based on a previous course of dealing.”

60/ E2(4) report, paras. 183-186.
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Ibid., para. 186.

See also, E2(2) report, para. 142.

E2(2) report, paras 146-152.

Ibid.

E2 (1) report, paras. 213, 237; E3 (1) report, paras. 172-174.

See E2(1) report, paras. 252-253, with respect to employee

productivity losses for staff in Saudi Arabia. See also E2(5) report,
para. 130 with respect to salary payments to staff in Bahrain.

67/
161.

68/
68 .
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69/
0/

E2 (1) report, paras. 215, 238. See also E2(3) report, para.

E2(3) report, para. 161. See also F(l1.1) report, paras. 66 and

E2 (3) report, para. 100.

Governing Council decisions 1 and 7; E2(3) report, para. 162;

F1(l.1l) report, paras. 66-68.

1/

E2 (1) report, paras. 133, 153; E2(2) report, para. 60; E2(3)

report, paras. 71-72; E3(1l) report, para. 177; F{(l.1) report, paras. 94-96.
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79/
80/
81/
82/
83/
84/

See also E2(3) report, para. 79, citing F1(2) report, para.

E2(3) report, para. 79, citing E3(l) report, paras. 177-178.
E2(3) report, paras. 87-100, 156-158.

See E2(5) report, para. 152.

E2 (1) report, paras. 271-273.

E2(3) report, paras. 203-205.

Ibid., para. 211.

Ibid., paras. 209-210.

Ibid., para. 212.

Ibid., para. 213.

Ibid., para. 216.

Ibid., para. 218; F1(1.1) report, para 101.

E2(3) report, para. 220
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