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THE ADMINISTRATIVE TRIBUNAL OF THE UNITED NATIONS,

Compaosed of Mr. Hubert Thierry, Presdent; Mr. Julio Barboza, Vice-Presdent; Mr. Kevin
Haugh

Wheress a the request of Mohammed Balkis, aformer gaff member of the United Nations Relief
and Works Agency for Pdedtine Refugeesin the Near Eagt (herenafter referred to as UNRWA or the
Agency), the Presdent of the Tribund, with the agreement of the Respondent, extended to 31 July 1998 the
time-limit for thefiling of an gpplication with the Triburd,

Whereas, on 24 July 1998, the Applicant filed an gpplication requesting the Tribund:

Al. Torextind the adminigrative decison of 6 May 1996 by the Deputy Chief, Personnd
Savices Divigon, thet | would forfat my termination indemnity as aresult of my trander to ICAO
[Internationd Civil Aviation Organization] (...) and to order the Commissoner-Generd of
UNRWA to pay metermingtion indemnity for the period of my sarvicein UNRWA asan Area
gt member within 30 days of the judgement by the Tribund. The amount of indemnity should be
cdculated in accordance with Area gaff rule 109.9.3 (A) of UNRWA (...);

2. To order the Commissioner-Gengrd of UNRWA to pay meayealy interest of 10% on
the indemnity amount from the date of my separation from UNRWA as an Area g membe, i.e
12 Jenuary 1996, until the dete of payment of thet amourt;



3. To order the Commissioner-Generd of UNRWA to pay me an amount of US$ 4,000.00
in compensation for legd consultation fees, tdlecommunications and posta services expenses,

4. To order the Commissoner-Generd of UNRWA to pay me an amount to be decided by
the Tribund for discrimination, as there have been anumber of other UNRWA gaff memberswho
hed recaived termination indemnity when their Area st permanent contracts were terminated and
offered jobsin the Internationd saff category;

5. To order the Commissioner-Gengrd of UNRWA to pay me an amount of compensation,
to be decided by the Tribund, for the emationd and psychological damege this case has caused
me, in addition to acompensation on thetime and effort thet | hed to invest in this apped over the
last two years @

Wheress the Respondent filed his answer on 25 February 1999;
Whereas the Applicant filed written observations on 19 April 1999;

Wheressthe factsin the cese are asfollows:
The Applicant entered the service of UNRWA on 9 November 1990, on afixed termappointment

asaSenior Cleak, inthe Budget Divison a& UNRWA Heedguarters Vienna. Effective 1 April 1992, the
Applicant accepted atemporary-indefinite gopointment as an Areadaf member in the pod of Assdant
Budget Officer (Projects) aso a8 UNRWA Heedquartersin Vienna

On 27 October 1994, the Applicant was informed that he was declared A provisondly redundant

with effect from 1 November 1994" as a consequence of the rocation of UNRWA Headquarters from
Viennato Gaza

Between 13 February 1995 and 12 January 1996, the Applicant was placed on specid leave

without pay to accommodete his secondment to the United Nations Indudtrial Development Organizetion.
On 19 October 1995, the Deputy Director of Adminigration and Human Resources, UNRWA, wrote a
|etter to the Applicant which dated, inter alia, asfolows

A..

... should you wish to return to your pogt, you will be offered the opportunity of afixed-
term agppointment as Assstant Budget Officer (Prgjects), P-2, subject to your rdocating to Gaza



and sarving therefor &t least one year.

... you are asked to natify [the] Chief, Personnd Sarvices Divison ... which of the
fallowing options, which will be subject to the condiition expressed in the find paragraph of this
|etter, you choose:

(A) Internaiond gppointment as Assstant Budget Officer (Prgjects), P-2, for afixed
term to end 30 June 1997, or one year after rdocation to Gaza, whichever isthe later ...

(B)  Fdlowing your return form gpedd leave without pay, continued sarvice in your
post of Assgant Budget Officer (Prgjects) Grade 14 until its rdocation to Gezaand
assgnment theredfter for one year to Gaza a the same grade and sdlary scdewith
payment of the gppropriate misson dlowance ...

(C©)  [N]eather of the dove termination on redundancy grounds on reocation of your
present post to Gaza ...

If you sdect option (A) or option (B), the natice of provisond redundancy dready sarved
on you will no longer goply until the expiry of your Internationd gopointment or misson assgnment.
In that event, you would receive atermination indemnity on separating from the Agency only if (8)
your gppointment was terminated before the completion of your gpointment or misson assgnment
or (b) you were not offered or did not accept afurther gopointment/assgnment with UNRWA on

itscompletion.@

On 25 October 1995, the Applicant wrote to the Chief, Personnd Services Divison, UNRWA,
opting for gppointment to the Internationa post of Assstant Budget Officer (Projects), P-2.

By letter dated 1 December 1995 from the Director of Adminigtration and Human Resources,
UNRWA, the Applicant was offered gopointment to the pog, effective 13 January 1996. This|etter
provided, inter alia, thet the gppointment was conditional on him rdocating to Gaza and sarving there for a
least one year. The gppointment was for afixed-term expiring on 30 June 1997 or one year after the
relocation of his pog to Gaza, whichever was later. Theletter dso Sated, inter alia:

A..



As provided in paragraph 3 of Area Saff Circular 5/95, dated 6 April 1995, you will
recave atermination indemnity calculated on the bads of your yeaers of sarvice as an Area St
member but basad on the rate of sdary gpplicable a the time of its payment if and when you are
terminated from the Internationd pogt on redundancy grounds or, in the event of voluntary
separation at the end of the fixed-term gppointment but not during it.

By acoepting this offer of gopointment you will no longer be regarded as provisondly
redundant.

This offer of gopointment is conditiona on your acceptance of the above terms.

.@

On 11 December 1995, the Applicant Sgned the offer of gppointment indicating Al hereby accept
the abovetems@ On the same date, he d o Sgned the letter of gopointment condgtent with the offer,

effective 13 January 1996.
On 24 April 1996, the Chief, Personnd Branch, Internationd Civil Aviaion Organization (ICAO),

wrote to the Director of Adminigtration and Human Resources,



UNRWA, advising him thet the Secretary-Generd, ICAO, hed decided to Aappoint [the Applicant to the
post of ... Finance Officer, Finance Branch, ICAO, Montred ... on atemporary badsfor aperiod of one
year.@ |CAO sought UNRWA=s agreament to the Applicant=s rdease on trandfer in accordance with the
terms of the Inter- Agency Agreement Concerning Trandfer, Secondment or Loan of Saff.

On 6 May 1996, the Deputy Chief, Personnd Sarvices Divison, UNRWA, wrote to the
Applicant, confirming the Applicant=s agreement Ato be rdeased on Inter-Agency Trander to ICAQ,
Montred, effective 1 July 1996.@ He further Sated:

Al dso confirm thet you are fully aware thet, as a consequence of this trander, you will
forfat payment of termination indemnity in regpect of your previous Area g gppointment with the
Agency. ..@

On 15 May 1996, the Officer-in-Charge of the Department of Adminigration and Humen
Resources, UNRWA, advised ICAO that UNRWA agreed to rease the Applicant on Inter- Agency
Trander, effective 19 August 1996.

On 27 June 1996, the Applicant wrote to the Director of Adminigtration and Human Resources,
UNRWA, refaring to the 6 May letter from the Deputy Chief, Personnd Sarvices Divison, UNRWA, ad
requested him to recongder the Adminigration=s decison Ato deny me the right to recaive termingtion
indemnity asaresult of my trander to the Internationd Civil Aviation Organization (...)@ He Stated, inter

alia:

A..

4. The offer | recaived from UNRWA to rdocate to Gaza has neither invdidated the
redundancy notice nor has it compensated me for my lost temporary indefinite contract. In fadt, it
has merdy postponed my redundancy and the payment of my termination indemnity until the end of
the fixed-term gppointment in Gaza

5. The payment of termination indemnity isaright which 1, like athers, have acquired during
my savice as an Areadaf member. The Agency should therefore have paid me the amount due
to mewhen | trandferred to an Internationd podt in



January 1996, i.e. the Adminigration had no legd right to withhold my seperaion entitlements

6. Furthermore, there are many cases where Area daff members were trandferred to
Internationd pogts within UNRWA and neverthdless recaved termination indemnities | am smply
requesting equd trestment.

7. | bdieve that my trander to ICAQ isin linewith UNRWA=s palicy of cregting
employmentin Gaza. Leaving avacant post behind mein UNRWA HQ(G) isbendficd for both
mysdf and the djectives of the Agency.

.@

On 4 October 1996, the Applicant wrate to the Director of Adminigtration and Human Resources,
UNRWA, informing him that he had not receive areply to his letter dated 27 June 1996.

On 14 October 1996, the Area Personnd Officer, UNRWA,, informed the Applicant thet the
Director of Adminigration and Human Resources, UNRWA, had responded to hisletter of 27 June 1996,
on 22 July 1996. He attached copy of the letter. The said letter Sated asfollows

A..

When you were gppointed to an Internationd pogt effective 13 January 1996, one of the
conditions of employment st out in the letter from my predecessor deted 1 December 1995,
which you sSgned as accepting, provided asfollows

>As provided in paragrgph 3 of Areadaf drcular 5/95, dated 6 April 1995, you will
recaive atermingtion indemnity caculated on the basis of your years of service asan Area
gaff member but basad on the rate of dary gpplicable a thetime of its payment if and
when you are terminated from the Internationa post on redundancy grounds or, in the
event of voluntary separation & the end of the fixed-term gppointment but not during it=.

Theleter dso datesthat by accepting this offer of employment, you will no longer be regarded as
provisondly redundant.



The above condition provides that you will recaive aterminaion indemnity in the event of voluntary
separaion a the end of your fixed-term gppointment, >but not during it=. Therefore, under the
terms of your contract of employment with the Agency you are nat entitled to a payment [of] a
termination indemnity. Asyou will recall, thiswas explained to you by my predecessor in May of
thisyear, and & tha time you indicated full understanding of the Stuation, which was again
explaned in the letter of 6 May from the Deputy Chief, Personnd Sarvices Divison.

Having reviewed the drcumstances of your case, | condude that you have no entittement to
termination indemnity. Therefore, | regret that | cannot accede to your request for payment.@

On 4 November 1996, the Applicant lodged an goped with the Joint Appeals Board (JAB). The
JAB submitted its report on 1 December 1997. Its evaudtion, judgement, recommendation and dissenting
opinion reed asfallows

Alll.

27.

EVALUATION AND JUDGEMENT

Inits ddiberations the Board examined dl documents dited before it induding the

Appdlant=s persond file and came out with the fallowing:

V.

28.

@ By reference to the goped the Board noted the Appdlant=s contention thet heis
entitied for termination indemnity.

(b) By reference to the Adminidration=s reply the Board noted the Adminigration=s
contention thet the Appdlant hasfalled to discharge the onus on him under Area st rule

111.1, paragraph 4.

(0 The Board by mgority vote noted thet the Appdlant had a contractud agreement
which he Sgned without any objection to its contents.

Furthermore, the Appdlant did not complete the one year qudifying sarvice for receiving
the termination indemnity, i.e. had he nat voluntary separated from the Agency prior to the
end of that year he would upon separation from the sarvice of the Agency haverecaived a
termination indemnity.

(d) Inthiscontext, the Board by mgority voteisof the opinion thet the Adminidretion
has acted within the framework of sanding Rules and Regulations

RECOMMENDATION

In view of the foregoing, and without prgjudice to any further ord or written submissonsto

any party, the Appdlant may deam pertinent, the Board by mgority vote makesits



recommendation to uphald the Adminigration=s decison gppeded againg and thet the cases be
dismissd.

DISSENTING OPINION ...

| disagree with the Board in thet there was a precedent, the case of Mr. Al-Omari, inwhich the
Commissone-Generd agrees that the rules which govern these Stuations are absent, | am of the
opinion thet ance there are no rules governing these studions it is unfar that some gaff members
should recaive their termingtion indemnities and some shouldrn=t.

| am dso of the opinion that the contractud agreement that the Appdlant Sgned with the
Adminidration, was accepted by the Appdlant because he had no other choice but to acoept it
with its terms and conditions or stay with no work.

Asfor the Appdlant resgning before the one year condition to which he recaives histermingtion
indemnity after he completesthis one year, the Appdlant hed to resgn to acoegpt an offer inthe
Internationd Civil Aviaion Organization, ..., to insure his future which UNRWA did nat by giving
him only aone year contract.

By reference to Area gt crcular 5/95, paragraph 3/b, the Appdlant eventudly will be digible for
the termination indemnity because heis il aUnited Nations saff member.

| recommend that the Adminigtration=s decison gppeded againg be reviewed. @

On 31 December 1997, the Commissoner-Generd tranamitted a copy of the JAB report to the
Applicant and informed him, inter alia, asfollows

A..

The Board (with one member dissenting) found that your rdease from the Agency was
subject to avoluntary contractud agreement, Signed without any objectionsto its contents.
Furthermore, the Joint Apped's Board condluded thet you hed not completed the one year
quaifying sarvice for recaiving the terminaion



indemnity. Therefore, it recommended that your gpped be dismissad. (The dissenting member
congdered that it was unfair that some gaff members should recaive their termination indemnities
while others would not and, thet therefore, atermination indemnity should have been pad).

| have acoepted the Board=s mgority recommendetion and accordingly | dismiss your
appedl.

@

On 24 July 1998, the Applicart filed with the Tribund the gpplication referred to ealier.

Wheress the Applicant=s principa contentions are:

1. Theterminaion indemnity thet resuited from terminating the Applicant=s permanent area
ge&ff gopointment should have been paid to him when UNRWA ended thet ppointment.

2. The Applicant had an acquired right to atermination indemnity for hissarvicesasan Area
gaff member in accordance with the Area Staff Regulations and Rules. His acogptance of an internationd
gopointment should not have been made conditiond on hiswaiver of thisright. Smilarly, he should not have
logt this right as a consequence of histrandfer to ICAO.

3. Hisletter of gopointment as an internationd staff member did not state spedificaly thet the
waiver of hisright to recaive atermination indemnity was a condition goplicable to obtaining his new
gopointment. The attached | etter offering the gopointment dated 1 December 1995 was not apart of his
|etter of gppointment. Evenif the 1 December letter had been part of hisletter of gppointmert, its
interpretation as awaiver of hisdam to atermination indemnity and renundiation of an acquired right lacked
vaidity.

Whereas the Respondent=s prindipa contention is
The Applicant logt any entitlement to payment of atermingtion indemnity by resson of histrandfer
before the completion of hisinternationd contract.
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The Tribund, having ddiberated from 5 to 15 November 1999, now pronouncesthefallowing
judgement:

l. The Applicant=s case, with the legd quedtionsit raises, is not without anadlogy to other caseson
which the Tribund has been cdled upon to take adecison. More spedificaly, and as the Respondent notes,
there are Imilaities between the case which gave rise to Judgement No. 886, Al-Omari and the oneaisng
from the Applicant=s request. The present caseis more complex than the Al-Omari case.

Likethe goplicant inthe Al-Omari case, Mr. Bakis hdd an area gaff gopointment with UNRWA
for acatan time (from 1990 to 1994), whereas upon the relocation of that organization=s heedquartersto
Gaza, a proposd was made to the Applicant to receive an internationa gppointment in this new pogting.
Neverthdess, whilethe Al-Omari goplicant was offered apermanent internationd gppointment, the
Applicant Bakiswas only offered an internationd gppointment for one year, with no promises for the future
a the end of that period.

. In accordance with the Tribuna=s jurigorudence in the Al-Omari case, agaf member who, a
the end of afixed-term area gaff gopointment, obtains an internationd gppointment, isnot entitted to a
termination indemnity at the end of hisfixed-term areadaff gppointment. Thereis no separaion between the
two sucoessve podts and hence no termination which would warrant entittement to an indemnity. 1t isonly a
theend of hisfixed-term international gopointment thet the $aff member can, if he isterminated, receive

termination
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indemnities due in regpect of his area &t gopointment and hisinternationd gppointment. This jurigorudence
isfully gpplicable to the gpplicant with regard to his obtaining an internationd gopointment.

1. Despite having accepted an internationd gppointment in Gazafor one year, the goplicant voluntarily
terminated this gopointment after the firgt three months by accepting the offer which was madeto him to
become a gt member of the Internationd Civil Aviaion Organizetion in Montred. The Applicant, who thus
resgned permanently from UNRWA,, is asking thet the indemnity provided for in g&ff rule 109.9 be paid to
him for his sarvices as an Areadaf member of UNRWA from 1990 to 1994.

It gopears, however, thet a the time of his gopointment as an internationd aff member, the
Applicant was informed that, in accordance with the provisons of Areagaff drcular 5/95 of 6 April 1995,
he would recaive atermingtion indemnity for his services as an Area gaff member, but only a theend of his
fixed-term internationd gppointment and not during it. The letter sent to him on 1 December 1995 Sated
expliatly that:

AAs provided in paragrgph 3 of Areageff drcular 5/95, dated 6 April 1995, you will receive a
termination indemnity caculated on the bagis of your years of sarvice as an Areada member but
basad on therate of sdary gpplicable a thetime of its payment if and when you are terminated
from the Internationa post on redundancy grounds ar, in the event of voluntary separation & the
end of the fixed-term gppointment but not during it.@

Thistext prohibited the payment of atermination indemnity to the Applicant if he voluntarily ended
his employment before its termination, as was provided for a thetime of his gopointment.

The Tribund congders, therefore, that the Applicant, having accepted the conditions which were
put to him a thetime of his gppaintment to Gaza, has voluntarily forfeited hisright to recaive atermination
indemnity for sarviceswith UNRWA.

V. For these reasons, the Tribund rgects the gpplication.

(Sgnatures)

Hubert THIERRY
Presdent



Juio BARBOZA
Vice-Presdent

Kevin HAUGH
Membe

New York, 15 November 1999 Maritza STRUYVENBERG

Executive Secretary



