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ITucemo Bune-npe3unenta Konym6buu ot 16 Mapra 2001 ropa. mpenpoBOXISHHOE

Ynpasnenuto BepxosHoro xomuccapa Opranuzamy O6bpenunenHbx Hanuyi
[0 MpaBaM 4eaoBeka depes nocpencTso aupekropa Ornenenus B Konymbum

ITpasurensctBo Konymbun nMeeT 4eCTh COOOIIMTH O TOM, YTO OHO H3Y9HIIO
TIpenpoBOXAEHHbIN eMy BepxoBHbIM koMuccapoM B despane 2000 ronga mpoekT AoKiana o
nesitensHoctd Otnenenns 8 Konym6uu, moproroeneHnsli 3tuM OTaeneHneM A Lenei ero
npencrasnedus B Komuccuro no npapaM eoBeka Ha €€ IATBAECAT CEIbMOMN CECCHH.

IIpaBuTENLCTBO BHOBD 3asBIISIET, KaK 9TO yrke oTMedainock IIpesunentom Pecriybmuxu B
xone 6ecen ¢ BepxosubiM komuccapom Oprarmsanuu O6bvenuHenHsx Hauwit o nmpasam
yeNnoBeKa BO BPEMS €€ BU3UTA B CTPaHy B JekaOpe IPOILIOro roja, O CBOeH HEYKIOHHON
PELIMMOCTH CORENHCTBOBATD IIPOLIECCY MEPHOTIO YPEryJIMPOBaHMA B paMKaX IOJMTHIECKOrO
[MaJIora ¥ O TOM BaKHOU poiu, KoTopyro OTaeNeHne MOKET UTPaTh B Aejie HaJIaKUBaHUA
AMAJIora Me>XKAy MPaBUTENLCTBOM U IIOBCTaHIaMU, 0Opallas Ipyu 5TOM BHUMaHWe Ha BO3MOJXXHbIe
PHUCKH, CBSI3aHHBIE C HETATUBUCTCKON U HEKOHCTPYKTHUBHOH MO3HIMEH 1O CTOJIb BAXKHOU
npobneme.

GE.01-12067 (R)
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B 5TOif CBSI3H MPaBUTENLCTBO C COXaleHHeM obpalaeT BHUMaHHe Ha (HaKTONOrnIecKye
HETOYHOCTH, KOHIIENTyalbHblE HeOPaboTKH U TeOpeTHYeCKHe MPOTHBOPEYIS, MPHCYIIHE
TEKCTY ZOKNaNa, B YACTHOCTH Ha €r0 OYePHHTENBCKUI TOH M OTCYTCTBHE B HEM (hakTa
NPU3HAHMA TIO3UTHBHBIX AEHCTBHI MPABUTENLCTBA B OG/ACTH NPaB YeNT0BEKa U MPUMEHEHNUS
HOPM MEKIyHapOITHOTO I'yMaHHTAapHOTO NpaBa. BMecTe ¢ TeM NPaBUTeNbCTBO, Oyaydu He B
COCTOSIHHM IPOTHBOAEHCTBOBATH KPYITHOMACIITAOHBIM Pa3pyIUTENbHBIM IIOCIEICTBUAM
BHYTPEHHETO BOOPY>XEHHOr0 KOH(IIHKTa, MpHIaraeT HaCTOMYHBEIE ¥ SHEPrIHbIE yCHIIHAL,
HaIpaBJieHHbIE HA COBEPLICHCTBOBAHME FOCY/IAPCTBEHHBIX MHCTUTYTOB, yCTPAHEHHE
HEIOCTATKOB M HApallHBaHHE MHCTHTYLMOHAIBHBIX CTPYKTYP, O3BONSIOMMX 3 eKTHBHO
pelIaTh CyLIECTBYIOIIHE MPOOIeMEL.

TpecTaBUTENH Pa3iuYHbIX yupexaenui Oprannsauun O6vennHenHbx Harmii
HEOJHOKpPATHO OTMEYaNH, YTO KPHTHKA B KOHTEKCTE PACCMOTPEHHA CTOSAIIHX TEPEN Konymbneit
npo6ieM A0IKHa GBITh B3BELIEHHOM, TTO3UTHBHOM, KOHCTPYKTHBHOI U G1aroxenaTeNpHox, ubo
MMEHHO TaKyO KPHUTHKY TIPABUTENBCTBO OE30rOBOPOYHO CYUTAET PUEMIIEMON ¥ YMECTHOH.

K co’kaneHHIo, Takas KPUTHKA B JOKJIafie SBHO OTCYTCTBYET MO MPUYHHE HEOCTATOYHO
IOCJIE0BATENPHOTO U 0OBEKTHBHOTO OCBEILEHHS B HEM CUTYalliH B HAallleH CTpaHe.

XoTs moJIoxkeHue B obnactu npas yenoBeka B Komymbun nelcTBUTENBHO
XapaKTepU3YeTCs HAIMYHEM PasHOOOPa3HBIX M Cepbe3HbIX MPOoONeM IPH TOM, UTO Kak
TIPaBUTENLCTBO, TAK U KOMyMOUHCKoe 0611ecTBO OCO3HAIOT BCIO UX CEPHE3HOCTD U TAKECTD, B
IIPEJICTABIIEHHOM JOKIIae OTCYTCTBYeT B3BENIEHHBIH aHAK3 CIIOXKUBIIEHCS B CTPaHEe CHTYaLHH.
BMecTo aHaIKM3a HEraTHBHBIX MY MO3MTHBHBIX TEHAEHLUH, NIPOABUBIINXCSA 32 MTOCNEAHHMI TOf,
B OKJazie 320CTPSIETCS BHUMaHHe Ha MHOTOYHCIIEHHBIX TPYIHOCTAX U TIpofneMax
JOJTOBPEMEHHOTO XapaKrepa. .

B cuily 3TOr0 B MOKJIaZe OTCYTCTBYeT HHPOPMALINA O KAaKHX-THOO0 MO3UTHBHBIX
M3MEHEHHSIX, OCYIECTBIEHHbIX, HECMOTps Ha IPOAOKeHHe KOH(IKTa, H, fonee Toro, naxe
BCKOJIb3b HE PACCMATPHBAIOTCS] MEPONIPHATHSA MO COBEPLIEHCTBOBAHUIO MHCTUTYIHOHATBHBIX
CTPYKTYp ¥ HOPMATHUBHOM 6a3bl B Lielsix copelicTsus Honee 3phexTHBHOMY pasHeNeHHEo
BIIaCTeH M pacHpeneNeH 0 MOIHOMOYNH MeXAY Pa3IMIHBIMU HHCTaHLMAMH. H HakoHer,
npaBUTensCTBO Komymbuu ¢ cokaneHreM OTMeYaeT, 4TO MpeACTaBIEHHbIN JOKIa] HE OTBEYaET
KPUTEPHSIM aHATHTHIECKOTO JOKYMEHTA, NPEAYCMOTPEHHBIM B COTTIAIIEHHH, MOANHCAaHHOM
npasutenscrom KonymOuu u Yrpasnenuem BepxosHoro komuccapa Opranusanun
O6benuuenHbx Hauwmii mo npasaM yenosexa.
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B sT0i1 cBs3u npaBuTenbcTBO Konymbuu HajeeTcst, 4TO npUnaraeMble K HaCTOSIIEMY
IUCHbMY YTOYHEHHUS H 3ameuanus’ 6yayT yuTensl OTHENeHUEM IPH OQHLHATEHOM
TIpescTaBIeHHH AOKNana B KOMHCCHIO MO TpaBaM 4eoBeKa B HHTepecax COXpaHeHH:A KIMMaTa
JIOBEPHS U COTPYAHUYECTBA, KOTOPBIA OKEH CyIECTBOBATh MEX/y NPaBUTENECTBOM H
OrneneHneM, U 3aBepsieT, 4To NpaBuTenscTBO IIpesunenta [lacTpane 6yaeT oCyLIECTBIATh
nEO06bIe KOHCTPYKTHBHBIE MEPHI M PEKOMEHIALMH B LIENAX YIyIIIeHHs IONOXEHUs B 06nactu
coOnoieHys [YMaHUTapHBIX HOPM.

B cBoeM OTBETE NMPABUTENBCTBO HE MIPETEHYET Ha HCYEPTIBIBAIOIIUN aHAIM3
COOTBETCTBYIOLIEH TPoOIEMaTHKHU M HE OCIIApHBAET BCIO COBOKYITHOCTB COAEPKAMMXCS B
IOKJIaZe YTBEPKIEHHH, a BCETO JIHIUb IPUBONHUT BECbMa KOHKPETHYHO HHPOPMALHIO O CBOEH
[esTEeNHOCTH II0 HaNpaBJIeHHAM, HMEIOIINM 0coboe 3HaueHHe I BCEro KOIyMOUMCKOro
06IIEecTBa, U YTOYHSET CBOK IMO3ULHUIO B OTHOIIEHHH TEX aCIEKTOB, KOTOpBIE II0-HHOMY
TpakTyroTcs B gokiane OTaeneHus, B HHTepecax coaeicTBra 3G PeKTUBHOM B KOHCTPYKTHBHON
coBMeCTHOM 6opbbe 3a cobnonenre OCHOBONOJIAralOIUX MPaB ¥ HOPM MEXAYHAPORXHOTO
rymMaHuTapHOro npasa B Komym6uu.

(Ilonnwuce) I'VCTABO BEJUI JIEMYC
Bune-npesunenT Pecriybnuku

1 .
3ameuanus npaBuTenscTsa KonymMOuu NpUBOAATCS B CKaTOi HopMe B pe3roMe, KOTOpoe

COIEP>KUTCS B IPUNOKEHHH Hibke. [TONHBIN TEKCT 3aMeyaHuit IPUBOAUTCA B 0OABIEHHUH B TOH
dopme, B KOTOpPOI OHM OBLIH MONY4YEHBI, ¥ TOJBKO Ha UCIIAHCKOM U AHTJIHICKOM A3bIKaX.
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IpunoxeHue

PE3IOME

Otser npasutenscTBa Konymbun no nosony poxnana Otaenenus BepxosHoro xomuccapa
Opranuzamuu O6venuHeHHbIx Hanwii o npasaM uenoseka

3amMeuaHus oO1Iero xapaxkrepa

1.  IIpaBHTENBCTBO BHOBb 3aSIBJIAET O CBOEH HEYKIOHHOH PEMMMOCTH CONEHCTBOBATh
MPOLIECCY MHPHOTO YPETYJIHPOBAHUS B PaMKax IOJUTHIECKOr0 OHAIOra M O TOH BaXKHOH pOJH,
koropyro Otnenernne B KonymOnu Mo>KeT UrpaTs B Jelie Hala)KHBaHUs YCIIEIIHOTO AUajiora
Me>KIy MPaBUTENECTBOM U IIOBCTaHI[aMH, oOpaias IpH 5TOM BHUMaHHe Ha BO3ZMOJKHBIE PHCKH,
CBsI3aHHbIE C HETATUBUCTCKON H HEKOHCTPYKTHBHOM NMO3UIUEH 11O CTOJb BaXXHOM IS CTpPaHbI
npobneme.

2. B 370l CBS3M NPAaBUTENBCTBO C COXKaJIEHHeM obpalaeT BHUMaHKEe Ha KOHIIENTyanbHbIe
HETOYHOCTH M IIPOTUBOpPEYHs B TeKCTe noknana 3a 2000 rox v, B 4aCTHOCTH, Ha €ro
OYEepHHUTENbCKUI TOH U OTCYTCTBHE B HEM (pakTa MpU3HAHUSA MMO3UTUBHBIX AEHCTBUH
IpaBUTENLCTBA B 00NaCTH COOMIONEHN TIPaB YeNoBeKka U IPUMEHEHHsI HOPM MEXIYHapOIHOI0
I'yMaHUTapHOTO NpaBa.

3.  Xots nonoxeHue B obnactu mpas genoseka B KonmymOun neficTButensHO
XapaKTepU3yeTCsl HATMIHEM MHOTOYHCIIEHHBIX U CEPhE3HBIX NIPOOIEM, IPH TOM, YTO KaK
PaBUTENBCTBO, TaK U KONyMOuiickoe 0OILeCTBO OCO3HAIOT BCIO UX CEPhE3HOCTD M TSDKECTD, B
NPENpPOBOXAEHHOM NOKJIale OTCYTCTBYET B3BEIECHHbIN aHAIN3 CIOXKUBILEHCS B CTpaHe
CUTYaLHMH.

4.  HexoTopsle acrekThl JOKJIaga BEIXOIAT 32 paMkut MaHgaTa OToeneHus U He CIIOCOOCTBYIOT
NIOJTHOMY U BCECTOPOHHEMY OCBEILEHHIO rnojiockeHus B Konymbun. O6 3TOM KpacHOpeduBO
CBUZETENLCTBYIOT, B YaCTHOCTH, YIIOMHHAHHUA O "CUCTEMaTHUECKOM KOPPYNIMHU B chepe
roCyAapCTBEHHOH ciykObI", cchUTkM Ha oTHOweHMs Konymbuu ¢ Benecyanoii, abcotoTHO He
YUUTBIBAIOIINE XapaKTep TAKMX OTHOIIECHUH U T€ TPYAHOCTH, KOTOpPbIE MOT'YT BO3HUKHYTH B
IIPOLIECCE CBSA3EH C 3TOM CTPAaHOH, a TakKe YTBEPKAECHUA OTHOCHTENBHO COXPaHAIOIUXCA
NOCNIENCTBUA 9KOHOMHYECKOro Kpu3uca 1999 rozja ¥ KpUTH4ECKHE BBICKA3bIBAHMSA IO IIOBORY
NPMHUMAEMEBIX NTPaBUTENBLCTBOM Komymbuu Mep MakpO3KOHOMHYECKOTO XapaKTepa.
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5. Kpowme Toro, B JOKJIaJie YKa3bIBAaeTCs Ha "MCYE3HOBEHNUE MHOTHX BO3MOXKHOCTEH B TJIAHE
B3aMMOJEICTBHS, HAMPABJIEHNS COOOLIEHNH O NPECTYIIEHHSX, PAaCCIeN0BaHUA U KOHTPOI Ha
BCeX YPOBHsIX", M HUYEr0 He TOBOPUTCS O TOM, YTO B PaMKaX MEXIYHapOTHOTO COTPYAHMIECTBA
CO3IA0TCSI MHOTOYHCIIEHHbIE MEXaHU3MBI TI0 pearipOBaHHI0 Ha BCEBO3MOXKHBIE CHTYAIlUU
CAMOTO Pa3THYHOTO XapaKTepa, KOTOPHIE B CHITY HX TSXKECTH TPeOYIOT yKpereHus
CYIIECTBYIOLIMX HHCTUTYTOB ITyTEM CO3aHHUs HOBBIX H CIIELHAIBHBIX CTPYKTYP, MOBBIIIAFOIINX
IeJIeHANIPaBIEeHHOCTD, AeCTBEHHOCTD ¥ 3 EKTUBHOCTE IPUHUMAEMBIX FOCYapCTBEHHBIMU
opranamu mep. C yueroM cepbesHeHnInx npobiem, 00yClIoBIeHHBIX SCKaTalueH
BOOPY>XEHHOTO KOH(IIHKTA, K CYMECTBYIOIHUM YK€ B TeUCHHE MHOIHX JIET
HHCTHTYIHOHANBHBIM CTPYKTYPaM N00aBIIAeTCs MHOXKECTBO HOBBIX MEXaHU3MOB, obpasyromux
MIIOTHYIO CeTh B3aMMOCBS3aHHBIX MEXIUCIUILTMHAPHEIX pabouuX CTPYKTYp, 6OJBIIAS YACT
KOTOPHIX (yHKIIMOHUPYET [PA aKTHBHOM YJaCTHH MPaBO3AMMATHBIX OpraHH3allHii, npodcoro30B,
COLMANBHBIX ¥ MTOJIUTHYECKHUX JBIDKEHHIH.

6.  Ilo MHEHHIO MPaBUTENbCTBA, BCE 3TO CIIOCOOCTBYET CO3MaHMIO Ha HALHOHANILHOM,
PErMOHANIBHOM U MECTHOM YPOBHE HOBBIX BO3MOXKHOCTEH UL POBENCHHUA IUAJIOra 1
COBMECTHOM paboThl, B paMKax KOTOPHIX HEM3MEHHO MPEATIOIAraeTCs MIIH IIPUBETCTBYETCA
HeolneHuMoe ydacTue u coneiicreie OBKITUK B nHTEpecax AOCTHXEHHS LENeH,
NPEeAyCMOTPEHHBIX 3STUMH MEXaHU3MaMH.

7.  TpasurenscrBo KomymOum HajeeTcs, 4TO COAEPIKAIIUECS B €r0 OTBETE ACTaJIbHbIE
YTOYHEHHS W 3aMedanus OynyT yuTeHs! OTaeNeHHeM B LENSIX COXpaHeHUsT KIUMarta J0Bepus 1
COTPYAHMYECTBA, KOTOPHIH HOJDKEH CYIECTBOBATH MEX/Ty MPAaBUTENLCTBOM U OTHENEHNEM, U
3asiBJIAET, 4TO IpaBUTeNbCTBO [Ipesunenta [lacTpaHs! OyneT ocynmecTBATh Mobbie
KOHCTPYKTHBHBIE MEPBI i PEKOMEHIAIINH, CIIOCODCTBYIOLIHE YIIyIIEHHIO CHTYalluH B
I'yMaHUTapHOH cdepe.

8. B cBoeM OTBETe MPaBUTENBCTBO HE NMPETEHAYET Ha HCYEPIBIBAOIII aHAU3 IPEeAMeTa i
HE OCHapUBaeT BCKO COBOKYITHOCTD COEPIKAIIMXCA B IOKNIAE YTBEPXKICHHH, & BCETO JIHIUD
TIPHBOJIMT KOHKPETHBIE CBEIEHHS O CBOEH AEATENbHOCTH 110 HAIIPaBJIeHHAM, HMEIOIMM ocoboe
3Ha4YeHHe Jis BCEro KoayMmbuiickoro obiecTsa, 1 yTOUHSIET CBOK ITO3HUIMIO IT0 BCEM BOIpOCaM,
KOTOpBIE IO MHOMY TPakTyIoTCs B nokiane OTnenenys, B HHTEpPeCcax CONEUCTBHUs IEHCTBEHHON
Y KOHCTPYKTHBHO#M COBMeCTHO#1 6oprbe 32 cobmonenyre B Halleil CTpaHe OCHOBOMOJIATralOINX
NpaB U HOPM MEXIYHapOAHOrO T'yMaHUTapHOIO Mpaga.

K Bompocy 0 MHpPHOM TIpoIiecce

9.  Ilpexnue Bcero cnenyer OTMETHTD, YTO B CBA3K cO "BceobmuM coranieHueM mo npasam
YyeJIoBeKa M MEXIYHAPOIHOMY I'YMaHHTapHOMY IIpaBy", Ha MPEACTaBIEHHN KOTOPOTo
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28 oxTa6ps 2000 roga muaHo npucyrcrsosain [pesunent Pecnybnuky, Ynpaeneaue
Bepx0OBHOTO YIIOJIHOMOYEHHOTO I10 NMPOIECCY MHPHOI'O YPETYTHPOBAHUS BLIPAXKAET CBOIO
TOTOBHOCTb OOCYIUTh KOHKPETHBIE JJIEMEHTHI NPEAIOXKEHH, nIpeacrasineHHoro OTaeneHremM
BepxosHoro komrccapa B Komymbuu, Ha mpeaMeT He3aBHCHMOTO aHaNK3a ero
11e16CO00Pa3HOCTH, YMECTHOCTH H 3(GEKTUBHOCTH B paMKax JHAJIora C IMOBCTAHIIAMH.

10. Kpowme Toro, npaBuTeILCTBO 0OpallaeT BHUIMaHKE HA CBOE HEM3MEHHOE CTPEMIICHHE
obecnieynBaTh COOMIOEHHE MIPaB YeJIOBEeKa U HOPM MEKAYHAPOAHOTO I'yMaHUTapHOTO IpaBa Ha
TEPPUTOPUH BCelt CTPaHBbI, BKIFOYAs 30HBI, OTBEEHHBIE VI IPOBENIEHHsT IUANIOTa, KaK 3TO
ormeyaercs: B CornamieHn# o coOI0IeHUH 3TUX NPaB B 30HE, KOTOPYIO NPEATONaraeTcs Co3aaTh
a1 nposenenus neperosopos ¢ AHO.

11. Yro kacaercs cozepKalierocs B JOKIaae aHaJIM3a MUPHOTO AMAora Mexuy
NMpPaBUTEJbCTBOM U MOBCTAHLIAMH, B PaMKaxX KOTOPOIO, B YACTHOCTH, YIIOMHHAETCA O
MONIAPHU3AMH KOJTyMOHiicKoro obmecTsa, TO Takast CUTyalldsl B HeMaJoi creneHn oOmsacHseTcs
HaJeskaaMH oblecTBa Ha MUPHBIA BBIXOX M3 KOH(INKTA U €ro pa3o4apoBaHHEM B CBS3H C
OTCYTCTBHEM KOHKPETHBIX MHUPHBIX HHULIHATUB, Ha KOTOPBIX NIPaBUTEILCTBO HEM3MEHHO
HAaCcTanBaeT B CBOEM IUAJIOre C MOBCTAHIAMU, a OTHIOAb He KaKUMH OBl TO HU OBUIO NpErnoHaMHi
CO CTOPOHBI FOCYAAapCTBEHHOM BiacTH. KpoMe Toro, cienyer OTMETHTD, YTO NpH BCEH
OYEBUIHOCTH TOTO, YTO HEKOTOPHIE CIIOU 0OImMEcTBa 3aHUMAKOT CKENTHYECKYIO TO3HLIHMIO O
OTHOLIEHHIO K MPOLECCY NIEPErOBOPOB, 3TO BOBCE HE 03HAYAET, YTO YHCIIO CTOPOHHUKOB
MMpPHOTO TIpoliecca "CyleCTBEHHO" COKPAaTHIIOCh. Tak, HalpuMep, B MeXIYHApOJHOM ILIaHe
coOO1IEeCTBO HaIMil 3asIBJISET O CBOEH peIInuTeNbHOMN oanepIkKe nporecca MUPHOTO
YPEeryJIupOBaHUs U O CBOEM HEYKJIOHHOM CTpEMIIEHHH cOTpyaHH4aTh ¢ KomymOueii B HHTEepecax
€ro YCHEIHOro 3aBepLICHUS. .
12. IlpaBuUTENnBCTBO HE pa3feisieT H3JI0KEHHOE B NOKIIae MHEHHE O TOM, uTo auanor ¢ AHO B
LIEJIOM 3aCTOITOPHIICS, HECMOTPsI Ha PsXl Ba>KHBIX ITOABIKEK: Hanpotus, B 2000 rony
IIPaBUTENBLCTBO HOOMNIOCE BUAMMBIX PE3yNbTaTOB B JieNie Hanaxxusanus auanora ¢ AHO, B
4aCTHOCTH, B JieJie COOMIONEH A HOPM MEeXIyHapOJHOTO IYMaHHUTAapPHOTO IIPaBa, O YeM
CBUIETENLCTBYIOT npoBeneHHsle AHO B ogHOCTOpOHHEM nopsizike B OKTA0pe u nexabpe

2000 rona axuu# Mo ocBob0XKAEHUIO 3aXBadeHHbIX L. KpoMme Toro, yaanoch JOCTHYB
COrJIallleHHs M0 BOIPOCY O FapaHTHAX IOJHOTO COOMIOMEHUS IIpaB YeIOBeKa M HOpM
MEKIYHapOIHOrO I'YMaHUTapPHOI'O IIpaBa B 30HE BEEHHA MIEPErOBOPOB, KOTOPYIO
NIPEIOJIaraeTCs Co3aaTh IS MPOBENEHUS C 3TOM IPYNIION AWANOra U NeperoBoposB.

13.  Yro xacaercs co3nanus "30HBI pa3psAAKH", TO B 3TOH CBA3K TPEOYIOTCA MAKCUMAJILHO
KOHKPETHbIE MOSICHEHHS, TOCKONBKY B JOKJIAAE 3Ta 30Ha NPEACTaeT B BUJE aOCOIIOTHO
HETOJBIACTHOHN rOCYNapCTBY TEPPUTOPHUH, SKOOBI ABILIIOMEHCS "MIKOJIOH IIpecTymHOCTH".



E/CN.4/2001/139
page 7

14, Cosznasue "30HBI pa3pAnKu" NpencTasseT coOOH HEe aKT YCTYIIKH IIOBCTAaHYECKHUM
rpyrmaM, a, HaoBOPOT, aKT U3bABJIEHHS FOCYAAPCTBOM CBOEH CyBEPEHHOH BOIIU B paMKax
peanbHOM CXeMBbI MOJUTHIECKOr0 YPEryIHpOBaHHs Ha OCHOBE NeperoBOpOB U YKpereHus
OCHOBOIIOJIATAIOIIETO [IpaBa Ha MHP.

15. B oTBere NpaBHUTENBCTBA KOHKPETHO YKA3BIBAETCs, YTO B OMHOM U3 CBOHMX NOCICAHUX
pemmenuii (C-048 2001 roxa) KoHCTHTYUMOHHBIHA CyA HaeT YETKOE ONPEEIEHHEe 3STOMY
¢enomeny. B nocraHopieHrH KOHCTHTYIMOHHOTO CyAa, B 4aCTHOCTH, TOBOPHUTCH, 9TO
"[IOTUTHYECKOE PEIlieHHe, MPeIyCMaTPUBAIOIIee OTKa3 OT HACHIbLCTBEHHBIX METONOB
3aBeplIEHHs KOH(QIHKTA B O3y €r0 YPEryIHPOBaHMs IyTeM AHajiora 1 MeperoBopos,
ABJIIETCS aKTOM I'OCYIapCTBEHHOIO CYBEPEHHUTETA, ITOCKOJIbKY IPUMEHEHHE TaKUX
Ype3BLIYAMHBIX MEp HMeeT LIENbIO NMPEeKpalleHe aHOMANBPHON CHUTyalluy ¥ HapalliBaHHe
MOTeHIMaNa IS LIENe IpeceyeHns NPEeCTYIUIeHHH M HaKa3aHUs 32 HUX B HHTepecax TOP>KeCTBa
CHpaBEIIABOrO COLMAIBHOTO, MONTHTHYECKOTO K SKOHOMHYECKOTrO CTPOS, FapaHTHPYIOLIETo

3¢ dexTuBHYIO 3aIKTy npas yenoseka'. Kpome Toro, KOHCTHTYLMOHHBIN CyX OTMEYaL, 9TO
CYLIECTBOBaHUE "30HBI pa3psaky” "sBisgeT co60ii He aKT OCTaBJIEHHS TOCYAapPCTBOM TePPUTOPUH
WM ee TIepernopydeHus IPYTriM BIacTsIM, a aKT MHPa B MHTepPeCaxX YKPEIIeHUs JOBepHs ULl
Lesiel mpoBeeHys auanora”.

16. Kpome TOro, NpaBUTEILCTBO HE Pa3/ieNAeT BHICKa3bIBa€MOE B IOKJIAle MHEHHE
OTHOCHTEJIBHO OTCYTCTBHUA B "30He paspsaku” OpraHoB BlacTH. "30Ha paspsuku", Kak U noOble
Jpyrye paoHbI CTPaHBI, HAXORUTCA IO TTOJTHO OPUCAUKLMEN FOCYHapCTBa: AEATENBHOCTD
cyneit u cdepa X KOMIIETEHLMH PETYIHPYETCS B COOTBETCTBUM ¢ KOHCTHTYLIMEH U 3aKOHOM, U
HUKaKye PaiOHBI CTPaHBI, BKJIFOYAs "30HY PaspsAAKu', HE BBINAJAIOT U3 PaMOK
roCyAapCTBEHHOTO CyBepeHHTeTa U chepsl neficTBus cynebHoM BnacTu. B 3T0# cBsI3U B
nocTaHoBIeHUH KOHCTHTYLIMOHHOTO Cyfa oTMedaercs, uTo "OCHOBHOM 3aKOH TpebyeT He
TIOCTOSIHHOTO (PU3MYECKOTO MPUCYTCTBHS PAXXHAHCKUX BIACTell Ha Bcelt komyMOmiickoi
TEPPUTOPHH, a OCYILIECTBIIEHHs FOCYAAPCTBEHHO BIACTH, T.€. CYIIECTBOBaHHA Chepsl
FOPUCAMKIINH UM KOMIIETEHINH, 00eCIedHBaIOIIX IPUMEHEHHE 1 BHIIOJHEHHE UX PEILEeHUH
Ha BCeil TEpPUTOPHU CTPAHEI".

17. IToMHMO CyIIEeCTBOBAHHUA rOCYHapCTBEHHOH IOPUCAUKIIMHK, OCYLIECTBICHHE
MYHHUILMITIAJILHOM BIACTH SBJISETCS HE TONBKO OTPAKEHUEM IPUCYTCTBUS rOCYIapCTBa, HO U
CNeICTBHEM IPH3HAHMA JaHHOH BJIACTH U Pa3BUTHA NEMOKDPATHYECKHX NIPHHIHIIOB
obmeHapoaHbIX BbIOOpoB. Tak, HarmpuMep, 30 okTaGps 2000 roxa "B 30HE paspsaxu” B
aBGCOIOTHO HOpMaIbHON 0OCTaHOBKE IIPOILIY HPsSIMBbIE BEIOOPHI AJIbKANIBIOB.



E/CN.4/2001/139
page 8

18. Kpowme Toro, cienyeT OTMETHTD, 4TO NpearaeMblii B JOKIAe aHAIIU3 MOJIOKEHHA B
061acTH MEXAYHAPOIHOTO TYMaHHUTAPHOTO NpaBa OrPaHUYUBAETCA PACCMOTPEHHEM JTHLIb
HanboJiee HAIyMEBIIHX CIIy4aeB, KOTOpble HE0OA3aTENbHO ABISAIOTCA CAMBIMH XapaKTEPHBIMH C
TOYKH 3PEHHs CEPbe3HOCTH, NIPH 3TOM OCTABJIAIOTCA B CTOPOHE OOUINE aCTIEKTHI Pa3BUTHA
MHPHOTO MPOLIECCa B KOHTEKCTe NaHHOH TemaTuky. K uucny nponymenHsx Otnenennem
(aKTOB OTHOCHTCS, B JaCTHOCTH, Hayajio paboThI 10 PACCMOTPEHHUIO MPENTIOKEHHH O
"MpekpaiieHny orHst ¥ 60eBbIX JSHCTBUH" B LENAX BEACHUs EPErOBOPOB B YCIOBUAX,
6MaronpUATCTBYIOIIAX MUPHOMY YPeryIMPOBAaHHIO, YIIOMUHABLIEECS BbIILE COTNALIEHHE O
COOMI0IEHUH NPAB YeJIOBEKa H HOPM MEXTyHapOAHOT0 T'YMaHUTApHOTO NpaBa B 30HE
TepEroBOPOB, KOTOPYIO HPEIINOJaraeTcss Co3AaTh A BeneHus auainora ¢ AHO, a taoke
0CBOOOKIEeHHE IOBCTAHIAMH B OJIHOCTOPOHHEM MOpsifike ¥ 6e3 Kakux Obl TO HU OBUIO YCTYNOK
yOep>KUBaeMbIX UMH JIHLI.

19. VYnpasnenne BepxOBHOrO yIOJIHOMOYEHHOTO MO IPOLECCY MUPHOTO YPEryIUPOBAHHUS
NPOJO/IXAET HACTAMBATH HA BAXXHOCTHU COOIIOEHH HOPM MEXAyHAapOXHOIO I'YMaHUTApHOTO
1paBa U 3aMHTEPECOBAHHOCTH B MOANUCAHUY COIJIAMIEHHI! II0 OCHOBOIONATAIOIIMM aCTIEKTaM
YBa)KEHHs! [IPaB JIKL, OXPAaHsSEMbIX STHMH NMPABOBLIMUM HOPMaMH, a TakkKe Ha HaJlexalleM
NPUMEHEHHH IPHHLKIIOB IPOTIOPIHOHATBHOCTH ¥ Pa3srPaHHUEHHs H, KDOME TOTO, HAlIOMUHAET,
4TO 3TOT BOIPOC MMeEeT 0coboe 3HaUeHHe B paMKaX MUPHOTO IHAa/Iora ¢ MOBCTAHYECKUMH
rpynmnamy, Bcieacteue yero OTaeneHue He BIPaBe HTHOPUPOBATh 3TH (aKThI IPH OLIEHKe
of1reif cuTyauuu.

K Bonpocy 0 MonoXKeHUuH B 00/IaCTH IIpaB YenoBeKa H MeXIYHAPOOHOTO

I'YMaHHUTAapHOrQO I1ipaBa

20. TIlpaBuTenbCTBO XOTENO OBl MOAYEPKHYTH, 4TO B 2000 rofy npomokanock yKpenneHne
OTMEYaBIIEHCS B TeUEHHE MOCIEIHUX MIECTH JIET TEBACHIINHU K CYIIIECTBEHHOMY COKPAILLEHHIO
KOJTHYECTBA Xanob Ha HapyIIeHUs IIpaB deJIOBEKa CO CTOPOHBI COTPYAHMKOB OPraHOB
MpaBOMOPSIAKA, a TAKXKE YHCIa JUCIUILTMHAPHBIX NPOLENYD, 3aBepPIIAOIIHUXCA NPUMeHEHHEM
cankumit, Tak, ¢ 1995 ropma exxerofgHo COKpamanoch KOIUYECTBO 3asBJICHUM, IONaBaeMbIX B
[eHepasibHYIO MPOKYpPaTypy, PHYEM Kak B aOCOMOTHOM BBIPRXKEHHH, Tak U B IUIaHe obmei
YHCIIEHHOCTH T€X COTPYAHUKOB IPaBOOXPAHUTENBHEIX OPraHOB, B OTHOIIEHUH KOTOPBIX
[IOJaBATHUCh TaKHE JKaJOOBI.

21. O cokpalleHHH KOJIUYECTBA ka0 CBUAeTensCTBYeT U TOT dakT, uro B 2000 roay B
[eHepanbHyIO MPOKYPaTypy ObLIO HAIIpaBIEHO B BOCEMBb pa3 MEHBLIE XKaNob, YeM IECTh JIET
toMy Hazan. Jlons sapeructpupopanHeix B 2000 rozy sxanob, B KOTOPEIX HIET peYb O
COTPYZAHHKAX NPaBOOXPAHUTENBHBIX OPraHoB, COCTaBsAeT ToNbko 0,17%.
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22. BwmMecre ¢ TeM B paMKax IOJUTHKH 10 BHIABJIEHUIO U NIPECEYEHHIO CIIy4aeB CBA3H YJIEHOB
OpraHOB MPaBONOPsAKA C IPYMIaMu caMoo6opoHsI I'eHepalbHEIi IPOKYPOP IMPENbABUN

17 onuueiicKiuM 1 9 BOEHHOCIYXKAIUMM o(punuanbHoe OOBUHEHHE B COTPYAHUYECTBE C
rpyrmamu camoo6opoHsL. Kpome Toro, Bo36y#aeHo pacciIenoBaHie B OTHOLICHAN 5 TeHEpasIoB
11 22 o(pHIIEpOB B CBSI3H C HEBBINIONHEHNEM UMH OOSI3aHHOCTEH MO 3aIMTe NIPaB YeNoBeKa I B
CBSA3H C MPENONAraeMbIM yIaCTHEM B MacCOBBIX YOUHCTBaX.

23. B 2Toii CBA3M MOKHO TaK)XXKe OTMETHUTB, YTO AOJA COTPYAHHKOB OPraHOB NPABONOPAIKA,
TIPUBJIEYEHHBIX K Cy/leOHOI OTBETCTBEHHOCTH Ha OCHOBAHUH XaNo0, COCTaBHIIA TOJBKO 0,022%
(npubIM3NTENbHO BOCMAs 9acTh OT TOH Iu(pEI, kKOTOpast OblIa 3aperHCTPUPOBAHA IIECTD JIET

TOMY Ha3ax).

24. JIns anekBaTHOM OLICHKU 9THX CTATUCTHYECKHMX JaHHBIX CIEAYEeT UMETh B BUAY, 4TO U3
obero o6vemMa monydaembix IIpoxyparypoit kano6 Tonexo 10,3% conepxaT OCHOBaHHA AN
BO36y>KIeHUs yrOJIOBHOTO [ejia U 4TO MpUMePHO 35% B0o30Y>KAEHHBIX Aei 3aBEPIIArOTCA
BBIHECEHHMEM OIIpPaBAaTENbHBIX IPUTOBOPOB.

25. Kpome TOTO, ClelyeT OTMETHTS, 4To ¢ siHBaps 1998 roza no 6 nexabpst 2000 roxa
I'enepanbHas MPOKypaTypa MpeabsBUIa OOBUHEHHS 98 BOGHHOCIYXAIUM U 58 COTPYNHHKAM
TIOJIMIMM B CBSA3M C MPEANONaraeMbIMA HapyIlleHHsMHM npas 4enosexa. HesaBucumo ot
pPEe3yNLTAaTOB 3THX POLECCOB B PAMKaX IIPUMEHEHHUs HAIEKAIAX NPOLECCYaNbHBIX rapaHTHH
¥ KOJIMMECTBA ONPaBIATEeNbHBIX IPUTOBOPOB I Lenell OLleHKH QYHKLIMOHUPOBAHHS

BOOPY KEHHBIX CHJI CTEAyeT OTMETHTD, YTO 3TH 156 ML COCTABIISOT JIMIIB HUYTOXHYIO OO
(0,6%) OT obIIeli YMCIEHHOCTH KOMyMOUNACKIX OpraHoB mpasomnopsiaka (258 120 genosexk).

K BOmpOCy O Tak Ha3bIBAEMBIX "BOEHU3UPOBAHHBIX rpynnupoBkax"

26. Ha npoTspkeHHH BCero JOKJIafa OIYIaeTCsi OTCYTCTBUE SICHOCTH IO BOMIPOCY O
KPUTEPHSIX OTBETCTBEHHOCTH rOCYHapCTBa 32 HApYLIEHNUs MEXIYHapOIHbIX obs3aTenscTs. B
5TOM KOHTEKCTE B JIOKYMeHTe 0(pOPMIISETCs M 3aTeM pa3BUBAETCA NPHMHIMII Hekoe# "obmei
OTBETCTBEHHOCTH" rocyiapcTBa 3a "CyILIeCTBOBAHUE, PA3BUTHE U YKPEIUIeHHE
BOEHH3UPOBAHHBIX IPYNIHUPOBOK", YTO MPEACTABIAETCS PABHOCHILHBIM KOHLICILIUA
HCTOPUYECKOH, KOJIEKTHBHOMN U PETPOCIIEKTHBHON OTBETCTBEHHOCTH, KOTOpAs HE UMEET
HHKAKOH TEOPETHYECKOH 6a3bl KaK Ha YPOBHE MEXIYHAPOTHOM IOPHINYECKOH JOKTPHHEL, TaK U
Ha YpOBHE MMOCNEeNHUX pelleHuH B 061acTH IOpUCIPYAECHIMH, BCIEACTBIE Y€r0 NPaBUTENBCTBO
Konym6un cuutaer Takoi MoaXo ] HEIPHEMIIEMBIM.

27. Kpome Toro, B 1OKJIafe MCIOJIB3YIOTCS NapaMeTpbl MEXIYHapOAHOrO ryMaHHTAapPHOTO
npasa AJis1 Heiel aHaJIN3a CUTYalluX U BO3JIOXKEHHS OTBETCTBEHHOCTH Ha rOCYapCTBO, B CBA3U C
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€M [IPaBUTEIbCTBO BHOBb 3asBIIET O TOM, YTO OHO PELIMTENbHO OTBEPraeT NpejiaraeMblii B
IOKJIajie TE3UC O TOM, YTO BOEHU3UPOBAHHBIE MPYNITHPOBKH SBIAIOTCA Ne-(aKkTo 3IEMEHTOM
KOJIYMOMICKOr0O rocyapcTpa. OTO HENMPUEMIIEMOE YTBEPKAECHHE BBIXONAIIMBALT CIIOXKHYIO
CYTh JAHHOT'O HCTOPUYECKOTO U COLHATBHOTO SBICHHA U 3aTYLIEBbIBAET ACHEKTHI €0 BOEHHOMN 1
$HHAHCOBOM aBTOHOMHH, PABHO KaK H KpaCHOpEYHBBIE CBUAETENILCTBA TOTO, YTO BCe BOIIbLIE
roCcyIapCTBEHHBIX JOJDKHOCTHBIX JIMI IIOTHOAIOT OT PYK WIEHOB BOEHH3UPOBAaHHBIX IPYIIIL.

28. Ecnu ucxoauth U3 IMpeiaraeMoi B JOKJIae JOTHKH, TO KOJIyMOHHACKOe rocynapcTBo
OIIHO3HAYHO HECeT OTBETCTBEHHOCTh 1 332 BOSHHKHOBEHHE MOMPLIBHEIX TPYIIM, U 32 TO, YTO UX
AEATENBHOCTD MpHOOpeNna CTONb NIMPOKHUE MaCIITAObI, TAK KaK MPOUCXOXKICHHE 3THX
OpTaHHU3aLHH TaKOKe YKIaAbIBAETCS B KOHIEMIHIO KPECThIHCKHUX OTPSA0B CaMOODOPOHBL.

29. BeimeusoxeHHOe cooOpaXkeHHe MO3BONAET OOBACHUTD, MOYEMY B HACTOSIIEM NOKIALE,
Kak ¥ B MPEABIIYINHUX XOKJIAIaX, HEU3MEHHO HTHOPHPYIOTCA CIIy4al MHOTOYHCIIEHHBIX YOUICTB
rOCyIapCTBEHHBIX AODKHOCTHBIX JIMI] YIEeHaMH BOGHH3HPOBAHHBIX IPYIII H HE MPU3HAETCS
IIpOKOMacIITabHas JeATeNbHOCTh TOCYAapCTBEHHBIX OPraHOB 10 60pbbe ¢ 3TUMM rpymmaMu.

30. TIpaBuTenbcTBO XOTENO ObI TAKKE 3a4BUTh, YTO OHO KATErOPHYECKHU HE TIPUEMIIET H
OTBEpraeT IpeanaraeMole B JOKJIajie IBOHHbBIE CTAHAAPTHI M AECKPUIITHBHBIE KIIHILE [0 IIOBONY
COBEpIAaeMbIX BOEHH3HPOBaHHBIMH IPyIaMy BONHUIOIIKMX aKTOB, OyAb TO HapyleHue
TPaXNaHCKUX M NMOJUTHYECKUX NPaB HIIH ITONIPaHHE NPHHLUIIOB XOrOBOPHOTO M 0OBIYHOTO
MEXAyHapOAHOro 'yMaHHTapHOTO MpaBa.

31. Bwmecte c Tem CIenyeT BHOBL OTMETUTH, YTO B ClIyHae MPENHAMEPECHHBIX HE3aKOHHBIX
IeUCTBUI UITH HE3aKOHHOTO Oe3lMeHCTBHA CO CTOPOHBI TOr'O I/IIII:I HHOT'O IroCyaapCTBECHHOTO
YMHOBHHKA, PAXKAAHCKOTO CIY>KAaIIEro UM BOCHHOCIYXXAIlCro B ZeCTBHUE HEU3MEHHO
NPpUBOOATCA MEXaAHU3MBI I OCYL[apCTBeHHOﬁ CHCTEMBI OTIPABJICHHUS IPABOCYAUS OJIA nenei
HaKa3aHHA COY4aCTHHKOB U HCIIOJIHUTEIEH.

32. B cBsA3u ¢ comepKalMMCs B JOKJIa/e 3aMedaHneM 06 ycrexax cyae0OHBIX U OnepaTHBHBIX
opraHoB B 60psbe ¢ rpynnamMu caMooO0pOHBI CIeNyeT OTMETHTD, YTO 3TH YCIIEXH OOBSICHSIIOTCS
TeM, YTO JIMAEPHI ¥ YIEHBl BOCHU3HPOBAHHBIX I'PYIII H BOEHHOCIY)XAIIHe, KOTOPHIE IIOMOTal0T
WJIH TIOCOOHMYAIOT 3TUM IPYIIIaM, IPHBJIEKAOTCSA K CTPOroil cyebHOM OTBETCTBEHHOCTH B
paMKax OOBIYHOH CHCTEMBI PABOCYHS.

33. Cnenyert Taxke OTMETHTb, YTO A€MOKPATHIECKAsI CTPYKTypa KOMyMOHHCKOTro rocyaapcraa
B jopMe paszeNieHts 1 He3aBUCHMOCTH FOCYAapCTBEHHBIX BIACTEl He IO3BOJISIET
TPaBUTENLCTBY BO3OYXIAaTh M IPOBOXKUTE Pa3bHpaTesbCTBa MO YIOJIOBHBIM H€NIaM, IOCKONBKY B
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cooTsercrBur ¢ KoHCTHTYNHMEH 3TH HefCTBHS OTHOCATCA K Chepe KoMIeTeHUNH CynebHOM
BJIACTH.

34, BMecre C TEM B CHIY KOHCTUTYHHOHHOTIO IPHHIIKITA KOHCTPYKTHBHOTO COTPYAHHYECTBA
BCEX BETBEH BIIACTH HCIOJHMTENbLHAS BIACTh OKa3bIBaeT IIOMOIIb OpraHaM IpaBOCyaus B
paMKax OCYIIECTBISEMOH €0 cTpaTeruu 60ppObI € rPyNnaMi caMOOOOPOHBL.

35.  Co cBOei CTOPOHbI OPraHbl OXPaHBb! [IPAaBOMOPSIKA TAKKe IPMHUMAIOT ydacThe B 6opsbe ¢
rpyMIaMH caMOOGOPOHBI B PaMKaX BOEHHBIX OTEPALHH, ONePaLiii 10 NPOYECHIBAHMIO
MECTHOCTH, U3BATHIO OPYKHS ¥ 33eP>KaHHUI0 YIEHOB STHX IPYIII, O YeM, B HACTHOCTH,
CBUIETENBCTBYET TOT (BaKT, 4TO ¢ AHBAps mo aexabps 2000 rona Ovumm 3amepskanst 315 u
YHHYTOKEHBI 89 UIeHOB BOEHM3HPOBaHHbIX IPYIIIL

36. CornacHo maHHBIM HalMOHATEHOTO MHCTHTYTA TIOPEMHO-TIEHUTEHIIMaPHON CHCTEMBI
(MHIIEK), no cocrosiHuio Ha koHel 2000 roxa B MeHUTEHIHAPHBIX YIPEKICHUAX CTPAHBI
conepIKanock 736 4eHOB HE3aKOHHBIX IPYIII CAMOOGOPOHEL, T.€. HpuMepHO 10% ot obueit
YHCJIEHHOCTH 3TUX (POPMHUPOBAHH.

37. TIoMHMO 3TOTO MpPaBUTENLCTBOM Obl co3fan HalmoHanbHbIi KOOPAMHALMOHHbIH LEHTD
JUTSL LieTei akTHBH3a1uK 60pbObI ¢ HE3aKOHHBIMU IPYIIIaMU caMOOOGOPOHEI IO BCEM
HanpapieHusaM. Kak sIBCTByeT U3 Ha3BaHMs 3TOTO LEHTPA, B €ro (PYHKUHH BXOXUT KOOPAHHAIIMIA
HESITENLHOCTH TIOZIpa3aeNeH:il BOOPYKEHHBIX CIJT M TIONHIMH, CyNeOHBIX OPraHoB 1
roCynapCTBEHHBIX CTPYKTYP, BeAyIHX 60pb0y ¢ HE3aKOHHBIMH BOOPY>KEHHBIMU IPYIITIAMH.

38. PaspafoTaHHBIE LEHTPOM CTPATErHH B chepe MPOBEAEHUS] PO3BICKHBIX, CIENCTBEHHBIX K
CyeOHBIX MEPOTIPHUATHIH TO3BONHIHN aKTHBU3HPOBATH AEATENBHOCTD 110 YHHUTOXEHHUIO U
3aXBaTy YWIEHOB HE3aKOHHBIX BOGHU3UPOBAHHBIX IPYIIM, YTO HEOMPOBEPKUMO CBHAETENLCTBYET
O CTPEMIIEHHUH FOCYIAapCTBEHHBIX OPTaHOB MPABONOPSIKA BECTH PEIIUTENbHYH0 60pbly ¢
JOOBIMH MIPOSIBIIEHUSIMH HACHIIUSL, HEB3Upas Ha JIMNA.

39. 06 axTuBH3anuK GOPLOBI C HE3AKOHHBIMHU IPYNIIAMH caMOOOOPOHBI CBUAETENLCTBYIOT Kak
Pe3yJIBTATHI ONepalliii IO UX YHUYTOXKEHHUIO M IIOMMKE, TaK M aKIHH M0 KOHHUCKALHUH OpYKH,
60enpuIacoB, CPENCTB CBSI3M ¥ TPAHCIIOPTHBIX CPEICTB, YTO B CBOXO O4epeb YKa3hIBACT Ha TO,
YTO TFOCYAApPCTBO BEAET PEIMTENBHYIO U HEMPHUMHPHMYIO 60pr0y ¢ STHMHU HE3aKOHHBIMHU
($hOpMHUPOBaHUAMH.

40. Kpome TOro, BHILIEYIOMSHYTHIM LIEHTPOM Oblita pazpaboTaHa CTpaTerts 1o JIUKBUAALUN
HCTOYHHKOB (PMHAHCHPOBAHUA W/HIH NOANEPXKKH BOOPYKEHHBIX IPYIIII, 32KJI0YatoIas1cs B
BBISBJIEHHH, OTCIIE)KHBAHNH, 3aMOPKUBAHIH W KOH(HCKAIMHM B PAMKaX HALIHOHANBHOH U



E/CN.4/2001/139
page 12

MEKIyHApOIHOMH (PHHAHCOBOH CHCTEMBI JEHEKHBIX CPEJICTB, HAXOMAMIMXCS Ha 6aHKOBCKHX
cY€eTax, U APYrUX aKTHBOB, IIPUHAIUIEKAIIMX WIEHAM Pa3TNYHBIX HE3aKOHHBIX IPYIII
caMOOBOPOHBI MJIH MPEIHA3HAYAEMBIX JUISL HHX, C LIENBI0 OCIabHTh IPUTOK IOAMUTHIBAFOIIMX MX
PecypcoB.

41. KpOMe TOT0, CIEeNYET OTMETHUTD, UYTO YIIOMUHAEMBIE B JOKJIaA€ CIyYaHl IIPEANOoaracMoro
IMocoOHHUYECTBa rocyaapCTBEHHBIX NOJDKHOCTHBIX JIUI HE3AKOHHBIM BOOPY>XE€HHBIM I'DYIIIIaM B
HacTosil€e BpEeMs pacCICAYIOTCA KOMIIETEHTHBIMH OpraHaMH BJIaCTH, BCJIEACTBHE HETO
MNPEACTABISAETCA HECOCTOATENBHBIM NEATh B 3TOi CBA3M Kakue-1ub0 BBIBOABI 1O 3aBEPIICHUA
paccnenoBaHuA 110 COOTBETCTBYHOIINM JCJIAM.

K BOMPOCY O BHYTPEHHEM NMEPEMEMEHUN

42. Ortser npasutenscTBa Konymbun conepxut noapobHele NaHHBIE O KOMUYIECTBE
HAaCHJILCTBEHHO MEePEMELIEHHOTO HaCceleHUs BHYTPH CTPaHbl, NpencrasieHHble CeThio
coumansHoi conunaproctd (CCC) yepes mocpencteo CucTeMbl OLIEHKH MacTaboB
HACHILCTBEHHOTO TIepeMeLIeHrs Ha OCHOBe MH(GopManuy U3 pa3nuyuHelx uctounuxos (COHIT).
Ota uHpopmauus OblIa MOJydeHa B pe3ysbTaTe cOopa U CONOCTABJIEHHS CBENCHUH U3
Pa3JIMYHBIX HCTOYHUKOB, COCTaBJIAOIUX HannoHanpHy0 cHCTeMy NOMOILHM IEpeMeIeHHOMY
HACEJICHHUIO, B YHCJIO KOTOPBIX BXOAAT NPaBUTENbCTBEHHbIE, HENPABUTENLCTBEHHBIE,
penuruo3nbie ¥ OOLIMHHBIE OpPraHU3alliH, & TAaKXKe OPTraHU3aLUH NEPEMEIIEHHOTO HaCEJIeHHUA.
C6opom unpopmaruu 3aauMaroTcs 35 otaenenuit Cetn, Haxonamuxcs B 32 nernapTaMeHTax
CTpaHBbL

43. Kpowme Toro, noapobHo coobaercs o JeATeIbHOCTH NIPABUTENLCTBA B chepe oKazaHus
TIOMOIIHY TMepeMEILeHHOMY HaCeleHHI0, B OTHOIIEHHH KOTOpOH B moknane OTneneHus
COLEP>KUTCS BeCbMa OTPaHMYEHHAs U He COBCeM sicHas nHpopMauus. Tak, mompoOHO
cooOmIaeTcs 0 Ype3BbIYAHHON IryMaHUTAPHOI [IOMOILY NTEPEMELIIEHHOMY HaCeJIeHHIO; O
TYMaHHTapHOH ITOMOIIH, MIPENOCTaBIAEMOH B Ype3BBIHAHHBIX CHTYALUsIX, CBA3aHHBIX C
MAacCOBBIM NepeMEIEHUEM; O HeMPOAOBOJIbCTBEHHOMH IOMOIIH NTEPEMELIEeHHOMY HaCeIeHUIO; O
T'YMaHHUTapHOM MOMOIUH OTAENBHBIM JIMLIAM U CEMBSIM, a TAKOKE O IporpaMMe OKa3aHUs
r'yMaHHUTapHOH [TOMOINH OTAEIEHUSMH NIPaBUTENbCTBA Ha MECTaX, KOTOpasi He OrPaHUIHBAETCsI
I'YMaHUTAPHOM Ype3BbIYaiHOM MOMOMIBIO, @ BKIIOYAET BXXHYIO JEATENILHOCTD B chepe co3maHus
HEOOXOIMMBIX COLIMATbHO-3KOHOMHYECKUX YCJIOBUI IUIS TEPEMELIEHHOTO HaCeNeHNs.

44. Kpowme Toro, noMoup nepeMeIeHHoOMy HaCelneHHIO OKa3bIBalOT MHOTOYHCIIEHHbIE
rOCyapCTBEHHBIE YUPEXIECHHUS, HalelIeHHbIe HeOOXOMUMBIMU ITOJTHOMOYHAMHU B
pacrionararmIye CrelualbHbIMU CPEACTBAMHI, K HX YHCITy OTHOCATCA MHHHCTEPCTBO
sapasooxpadenus, MHYPBE, THKOPA, UKBE® u apyrie opraHd3alul, KOTOPBIE COAEHCTBYIOT
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JOCTYIy K COLMANbHBIM yCiyraMm, sxumumy u 3emne. B 2000 rony OBUIO CYLIECTBEHHO
YBETHUEHO KOJMYECTBO U YJIyHUlIEHO Ka9eCTBO 3THX YCIYT, MPEROCTABIAEMBIX IEPEMEILECHHOMY
HaCeJeHHUIO.

45. U HaxoHel], BAXKHO OTMeTUTb, 4To HanyoHanpHas CUCTeMa MOMOIIH NEPEMEIEHHOMY
HaCeJIEHUIO EeHCTBYET Ha TEPPUTOPHH BCEH CTPaHbl U HMEET AeLiEHTPAIH30BaHHYI0

TEPPUTOPHUAIBHYIO CTPYKTYPY.

46. Yro xacaeTcs HanuoHanpHOrO perucrpa nepeMeImeHHOro HaceleH s, TO B IOKJIaze
Ortnenenysi, cofepKalieM KpUTHIeCKHe 3aMeUaHHs T10 TIOBOJTY Ero CIIOCOGHOCTH IPABHIIbHO
oLleHUBaTh MacTabbl nepemernenus B KomymOuu, He COBCEM TOYHO TPAKTYIOTCS €10 GyHKIHM.
Ba)XHO YTOYHUTH, 4TO 06LIast OLEHKA MacIiTab0B MepeMelleHHs OCYIECTBIIAETCA C MOMOLIBIO
COHII, a re nocpencrsom Exuroit peructpanuonHoit cucrems! (EPC). @yHkuws
BBHINIEYTOMAHYTOro PerucTpa 3aKio4aeTcs B NPENOCTaBICHHH TePEMEIICHHOMY HaCeneHHIO
JOCTYIIa K ITOTAM, YCTAHOBJIEHHBIM 3aKOHOM, M B CO37aHAH 6a3bl U5 UCTIONE30BAHNA
HenehHIMapaMu IPENOCTABIISIEMbIX UM YCIIYT.

47. B BBILEYNOMSAHYTOM AOKJAJE TAKKe COAEPXKATCI KPUTHYECKHE 3aMETaHUSA 10 IIOBOLY
(yHKkumit Peructpa 1 yka3eIBaeTcs, YTO 3aTParuBaeMoe HaceNeHHe BOCTIPUHUMAET €ro Kak
HEKYIO TIOMEXY MJTH MIPEMSTCTBHE, & He KaK MEXaHH3M MPEeNOCTaBJIEH)s TTOMOIIH. JIOCTyIHOCTD
PerucTpa u ero moje3HOCTh, KaK YKa3bIBA€TCsl B OTBETE PABUTENLCTBA, BO MHOTOM OOBSCHSIOT
aKT CyIIECTBEHHOTO yBEIMYeHNs KONHIECTBA 3aPETHCTPHPOBAHHBIX NPEICTaBUTENCH
nepeMeleHHoro HaceneHus B 2000 rozy, o yem OTIENeHHIO CEAOBAIO Ol COOOMUTE B CBOEM
noxnage. CpemHee yBenuyeHHe YKCHa 3aperHCTPHPOBAHHEIX UL B neprof 1995-2000 ronos
cocrasuo nopsigka 720% B rox. .
48. Yto Kacaercs NpeaOTBpalleHus nepeMemieHus, To CeTb COUMANbHON COMMAAPHOCTH
AKTHUBHO 33aHMMAETCs CO3aHHEM MEXaHU3MOB 3aIUTHI IEPEMELIEHHOTO HaCeNeHHs, IPEIUIOKHUB
TIOCTPOMTH B 30HaX KOHGIMKTa T'yMaHHTapHEIE HEHTPbL. Kpome Toro, oHa OCyImeCTBIAET
KOMIITEKCHBIE TIPOEKTHI MPEAOTBPAIIEHHS [TepeMeIleHHs HACENEHHs B 0XKHOM JaCTH NPOBHHIIIN
BosiBap, Ha BOCTOKe AHTHOKHH, B LIEHTPJIbHOM 4acTH AenapTamenta Yoo (Baxo Atparo) u B
nenapramenre Mera.

49. Yro kacaeTcs IPaBOBOM 3aLIUTHI, TO, KAK YKa3bIBAETCA B Joknaze, B 2000 roay 6sum
TIPUHSTHI BAXXHBIE PENIEHH s B 3AIIUTY IPaB U MHTEPECOB TIepeMelIeHHOro HaceneHus. Bo
UCIoJIHEHHE 3THX peuieHnit CeTh COLMANBHOM CONUAAPHOCTH COBMECTHO C IPYTUMH
yupexxneHusiMi HallmoHanbHOH CHCTEMBI NIPETBOPHIIA B )KM3Hb KOHKPETHBIE HHUIIMATHUBEI T10
ofecIeueH o 3THX NPaB ¥ MHTEPECOB B COOTBETCTBUM C IonoxkeHnsaMu 3akoHa 387/97. Kpome
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Toro, passutue B 2000 roxy HOpMaTHBHOMN 6a3bl IO3BOJMIIO YAYYIIUTD JOCTYII K YUPEXKAEHUAM
CHCTEMBI 3IpaBOOXPAHEHHS, KIIHILY U TIOyYeHUIO KPEOUTOB.

50. Y nHakoHel, cieqyeT OTMETUTD, 4TO HaloHaIbHEIA COBET 110 OKa3aHUI0 KOMITIEKCHOM
IOMOILIY IIepeMELIEeHHOMY HAaCeNIeHHIO B IIEPHO, OXBaThIBaeMBIH NOKIaoM BepxosHoro
xomuccapa Opranuzanuu O6venuHeHHbIx Hanuit 1o npasaM uenoBeka, moKa emie He
TIPUCTYIHNI K HCIIOJTHEHUIO CBOUX 00A3aHHOCTEH, OJHAKO HEOOXOAMMO OTMETHUTD, YTO HEAABHO
OH y>ke TIPOBEJI IepBOe 3aceflaHie H Hayall paboTy 110 MPETBOPEHHUIO B )KU3Hb CHCTEMBI
KOMILIEKCHOM TIOMOIIY TTepeMEIleHHOMY HaceIeHHIO U OCYILECTBIEHHIO Mep,
NpenyCMOTPEHHBIX TOCTaHOBIEHUSIMU KOHCTUTYIHOHHOTO Cyaia, MPHHATHIMU B CBSI3H C
ucnoynHenueM 3akoHa 387 ot 1997 ropa.

K Bonpocy 06 oTnpaBieHHH IPaBOCYANS H COOMOIEHUH HAIIEXALIHNX

NIPONECCYAILHBIX FApaHTHI

51. 'V npaBuTenbCTBa BBI3BIBAIOT KpaliHee YAUBIEHHE KPUTHUECKHUE 3aMETaHUs,
HEOJHOKPATHO BBICKa3bIBaBIIKECS B agpec OTnena no npaBaM 4enoBeka NPOKypaTyphl B CBSI3H C
TEM, YTO OH IOJAep>Kal KOMIIETEHIIHIO BOEHHOH YroJIOBHOM FOCTHLIMH 110 aeny o CaHTo-
Homunro u Ily>610-Puko, koTopoe B cuiy 06CTOSTENBCTB COBEPLIEHHBIX ASTHHUM U TeX OOEBBIX
OlIepaliii, B EHTPE KOTOPBIX OKa3aJMCh 3TH HACEICHHBIE IyHKTHI, & TAKXKE B CHITY
HEOCTOPOXHBIX JEMCTBUM BOEHHOCTYXXAIUX HIIH YPE3MEPHOTO IPUMEHEHHUS] BOEHHOH CHJIBI,
NOBJEKMHNX 3a co00i rHbenb rpaXXJaHCKUX JIML, B CTPOTOM CMBICJIE CIIOBA OTHOCHTCS K YHCTO
BOEHHOH cdepe.

52.  Tax, B ciy4ae ITys6mo-Puxo (AnTHOKHs), rae nOrubiu WeCTh HECOBEPITEHHONETHHMX JIHII,
UTOTH PacClieOBaHHusl, HE3aMETUTENLHO TPOBENEHHOro I'eHepaibHO M MPOKYpaTypoii CTpaHsL,
CexuuonneiM oTnenenueM u OTaenoM pacciaenoBanuii MeensuHa, a Takxke Tormorpaduueckue
0CODEHHOCTH MECTHOCTH H MOCNEACTBUS MIPHCYTCTBUS B 3TOM paiiOHE OTPANOE MOBCTAHIIEB
(daxTopsl, npusHanHsle [IpencraBurtenem BepxoBHoro komuccapa B Hos6pe 2000 roxa Ha
COBellaHMH B I eHepanbHO MPOKypaType CTpaHsl), 00yCIOBWIH epenady JaHHOTO JAeia
OpraHaM BOEHHOW FOCTHLIMH, IIOCKONBKY B JAHHOM CIIy4ae pedb LIUIA O NEsHUAX, COBEPIIEHHBIX
NIPEACTABUTENSIMU CHII IIPABONOPAAKA IIPH BHITIONHEHHH UMHU CBOMX (YHKITHIA.

53.  Ananmoru4HbM 06pa3oM NpHYuHEL, 00yCIOBHUBILKE NPUHITHE PELIEHHS O Niepeaade
OpraHaM BOEHHOMH IOCTHIIUY IeJ, CBA3aHHBIX C HHIMAeHTaMH B Canto-Jomunro u Tame B
AemapTaMeHTe Apayka, B XOZle KOTOPBIX IOTHOIHN HECKOJIBKO MPaskAaHCKHX JIHLI, B TIOJNHOMN Mepe
OTBE4A0T TpeOOBaHKAIM, IPEAYCMOTPEHHBIM 3aKOHOM IS Ie]l, TEPEAaBaeMbIX Ha
paccMOTpEHHE BOEHHBIX TPHOYHAIIOB.
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54. C npyroii CTOPOHBI, BaXKHO IIOAYEPKHYTD, 9TO B Pe3yJIbTaTe paccleNOBaHuUH,
nposeaeHHbIK OTAENOM 110 NpaBaM 4eJIoBeKa MPOKYPaTypEl, B nexabpe 1999 rona Opin
3amepskaHbl 297 YeNOBeK, U3 KOTOPBIX 183 SBIANUCE 4IEHAMH TPYIIIT camoob0poHs, 69 -
areHTaMH rocyJapcTBa ¥ 45 OTHOCHUIJIMCH K YHCHY MOAPBIBHBIX 3]IEMEHTOB. 3a nocnenymoiue
CeMb MeCAIEB KOMMYECTBO 3aepKaHHbIX yBenuuninock Ha 10% u B nexabpe 2000 rona
JOCTHTIO 392 4eNnoBeK, U3 KOTOphIX 62,24% GbUIH HIeHaMH TPy CaMOOBOPOHBL, 24.23% -
areHTaMH rocyaapcTeamu 4 13,52% - NOAPBIBHBIME 3JIEMEHTaMH.

55. Tlo cocTosHHIO Ha nekabps 2000 rofa KOIH4eCTBO Ned, Bo3OyxaeHHbIX OTaenoM,
yBenM4unochk Ha 220 1o CpaBHEHUIO C aHAJIOTHYHBIM IIEPUOAOM TPOLLIOro roza. H3 918 nen,
BO36Y>KIEHHBIX B mocnenHuit Mecsan 2000 roxa, 15,46% xacauce NOAPBIBHBIX 3IEMEHTOB,
27,88% - areHTOB TOCYAapCTBa H 56,64% - 4IEHOB IPyMI caMOOOOPOHBL

56. Uro KacaeTcsi OKOHYATeNbHBIX IPUrOBOPOB, TO B gekabpe 2000 roxa B OTHOLIEHUH 4JICHOB
rpynn camoo6opoHs! OBII0 BhIHECEHO 311 TakuX IPUTOBOPOB, WK 54,85% ot obrmuero 4ucna.
13,05% mpuroBopoB ObIIN BBIHECEHBI IPOTHB JIHLI, YIaCTBOBABLIMX B MOJPBIBHBIX NENCTBUAX, U
32,09% - mpOTHUB areHTOB rocy1apcTaa.

57. Tlo cpaBHenuto ¢ nekabpem 1999 rona, mo COOOIIEHHSIM NIPOKYPATYPEI, KOJHIECTBO
opnepoB Ha apecT, aeficTByromux no xoxer 2000 roaa, BO3pOCIO HA 52%. Tlomasmnsronee
4ucio U3 628 OpIEPOB HA aPECT TAKXKe KacaeTcs rPyNI caMOOOOPOHEL, B OTHOIIEHHH KOTOPBIX B
1999 rony 6b110 BBIIAHO 272 OpAEpa, B TO Bpems kak B 2000 roay 3TOT IOKa3aTeNnb HOCTUT 316.

58. BmecTe ¢ TeM HauOoIbIIeE YBENHYEHHE YHCIa OpAEPOB Ha apecT B 1999 u 2000 romax
3aMKCHPOBAHO B OTHOLIEHHH ONPBIBHEIX Ipyni: 159%. Jljis| areHTOB rocyiapcTsa 3TOT Ke
IOKa3aTeNb COCTaBMI 36,36%, a NSt UIeHOB TPy caMoobopoHE! - 16,17%.

59. C mpyroii CTOPOHBI, YTO KacaeTCsl OTCTPAHEHHs OT UCTIONHEHHS TOJDKHOCTHBIX
00s13aHHOCTEN BOEHHOCY>KalUX BOOPYKEHHBIX CHJI, BAHOBHBIX B HapyIICHHUAX IIPAB 4€I0OBEKa,
TO HAllMOHAJIBHOE MPABUTENBCTBO, HCIOJb3Ys OJHOMOYHS, IPEAOCTABICHHbIE EMY B
COOTBETCTBHH C 3aKOHOM 578/2000, KOTOPHIil Hafleun pe3ueHTa Pecrybmvky 4pe3BbIdaifHbIM
MPaBOM BHOCHTE M3MEHEHH B NIOJIOXKEHHS, PErYIUPYIOMHNE AeATENHOCTE BOOPYKEHHBIX CHUIT K
HaIMOHANLHOM NOJHKIMH, BKJIFOYHIO B COOTBETCTBYIOIIEE IOCTAHOBJIEHHE TIOJIOXKEHHE O TOM,
YTO HAlMOHANBHOE NPAaBUTENILCTBO U KOMAHAYIOIIHE BOOPY>KEHHBIMH CHIIAMH HMEIOT NIPaBoO
CAMOCTOSTENBHO H IO COBCTBEHHOMY YCMOTPEHHIO YBOJILHSTE H3 BOOPYXEHHBIX CUI BOSHHBIH
TIepCOHAJ HE3aBHCHMO OT CTaXka CIIy>KObl. OJTH NOJHOMOYHS aHAJOTHYHEI IOJHOMOTHAM,
NpUMEHAEMbIM B OTHOLUEHHH HALMOHAbHO# MONMIMY HaukHas ¢ 1995 roxma.
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60. 16 okTsa0ps 2000 rozma nNpaBUTENBLCTBO, UCIOB3YS 3TH AUCKPELIMOHHBIE IIOJTHOMOYH,
npenycMmoTpeHHsle B Jlexpere-3akone 1790 or 2000 rona, yBOJmJIo M3 PAIOB BOOPY>KEHHBIX CHII
388 BOEHHOC/yXAauX, B TOM uncie 89 opunepos u 299 npanopmukos. J{HMCKpeNMOHHBIE
nonaoMouus, conepxkamuecs B Jlekpere 1790 ot 2000 roza u xacaromuecs OTCTPaHEHHs OT
cIyxObl BOEHHOCIIY KALUX BOOPY>KEHHBIX CHIL, He TpeOyroT BO36yXIeHNUs IIPeIBapUTEIbHOM
NpoLeayphl WK Kakoi-ubo crenpanbHoi MoTupaluy. Jlrobas MoTHBaIus akra YBOIbHEHHUS
ucKakana Obl CMBICT JHCKPELIMOHHBIX TIOJTHOMOYUIL, X HA OIMH NPaBOMOYHBIH Cy/bs HE
npu3Haa Obl TaKKe MOTHOMOYHS AUCKPEIMOHHBIMY; HMEHHO I10 3TOM MPUYHMHE HCIIOIb30BAHHE
TaKUX MOJHOMO4YMIA He TpeOyeT yka3aHHsA UX MOTHUBOB WM NIpHYMH. BMecTe ¢ TeM mmpoxoe
HCTIONBL30BaHUE STHX ITOJTHOMOYHIA B ITOJIHOM Mepe CBHAETENBCTBYET O CTPEMIIEHUH
TIPaBUTENLCTBA U30ABUTD PAMIBI CBOMX BOOPYKEHHBIX CHIT OT TEX, KTO HaPYIUKII IPHHLHIIBL,
3ayioKeHHble B KOHCTHTYLIUH.

61. Opmuako 3Ta Mepa He MOXKET IIPUMEHATLCA B OTHOIIEHHH JEsHUH, pacCIeNyeMbIX B
yroJIOBHOM U OMCUUIUIMHAPHOM HOPsZIKE, IIOCKOJIbKY B 3TOM Clly4ae, COTJIaCHO
KOHCTUTYLIHOHHBIM IOJIOXKEHHAM, HapyLIArOTCs IpaBa Ha 3alUUTY, MPE3yMILIHMI0 HEBHHOBHOCTH
¥ cobroneHne HaIeXXalux NPOLECCYaIbHBIX FapaHTHI.

62. UYto KacaeTcs NPUMEHEHHs BOEHHOH yroJIOBHON FOCTHLHH, TO, KAK U3BECTHO, MTPE3UIAEHT
Pecny6omuxu npunsn JQupextusy 01 ot 17 asrycra 2000 rona, B KOTOpOi BCEM COTPYAHHKAM
BOEHHOM YrOJIOBHOM IOCTHILIMK B KaU€CTBE BOCHHBIX YJICHOB IOPUCAMKIIMOHHBIX HHCTHUTYTOB
rocyIapcTBa NPeIIChIBAETCS YBaXaTh U IPUMEHATh NIPaBOBOM KpUTepHii KOHCTUTYLIHOHHOTO
Cy/a, 3anpellaroiyil yIpexxIeHHsIM BOEHHOH YroJIOBHOH FOCTHI[HH OCYLIECTBIATD JII0ObIe
neitcTBusA, KBamupUIUpyeMble B Ka4eCTBe MeHOLN A, BITOK, HACHIIBCTBEHHOI'O HCYE3HOBEHUS
JUL ¥ rpyOBIX HapyleHUH NpaB YenoBeKa. .
63. CnencTBueM 3THX pelIeHUH sBunach nepenayda 1 307 men, paccMaTpUBaBIIUXCS BOCHHOH
YrOJIOBHOH IOCTHIIHEH, OOBIYHBIM CYZaM.

64. C mpyroii CTOPOHBI, CIEOyET OTMETHTD, YTO BHYTPUTOCYJapCTBEHHAs KDHMHHANHU3ALUA
rpyObIx HapylIEHHU MEXIyHapOJHOIO T'YMaHHUTAPHOrO [IpaBa B paMKax YTOJOBHOI'O KOAEKCa
00yCNIOBIHBaET NIpUMeHeHue OoJiee CTPOTruX HaKa3aHHI B OTHOLIEHHH TEX NPENCTaBUTENEH Clll
fe30macHOCTH CTpaHbl, KOTOPbIE OOBHHSIOTCS B COBEPILEHUH TAKHX JEAHHH, a TAKXE B
OTHOILIEHHH TeX MPaBOHAPYIIEHHMI, KOTOPbIE paHee CUNTAINCh OOBIYHBIMM IIPECTYILIEHIAMH.

K BOTIPOCY O MOJIOKCHUH B HeHHTeHHHaQHOﬁ CHUCTEME

65. UYrto KacaeTcs MONOKEHUs B IEHUTEHIIUAPHOM CHCTEMe, KOTOPOE HeNb3s1 He Ha3BaTh
KPUTHYECKHUM, TO CIIEAyET YYUTHIBATh YCHJIMSA, IPEATIPUHUMABLIIHECS U IPEANIPHHUMAaeMbIe B
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HACTOSIIIEE BPeMs B LIeJIAX YIyULIEHHs COCTOSHHMS NEHUTEHIUAPHOH U TFOPEMHOH CHCTEMBL.
BbIy MPUHATHL MEPBI, HATPABJIEHHbIE, C OIHOM CTOPOHBI, Ha YBEMIEHHE YHCIIA MECT B
TeHUTEHIHAPHBIX YIPEX/AEHHSX, 4, C APyroit CTOPOHbL, Ha peleHne npodiem
A/]MUHICTPaTHBHOTO PEryIMPOBAHHsA, PYHKIMOHHPOBAHHUS U YIPABICHHSA LIEHTPAMH JIUILECHMS
cBoBomsl. UTO Kacaercsi IIEpBOTO acleKTa, TO B HacTosiee Bpems ocyuecTsisiercs [lnan
pACIIHPEHHUs TIEHUTEHLMapHOi HEPACTPYKTYPBI, YTBEPKICHHBIH B HOKYMEHTE Conpes 3086, a
B OTHOLUEHHH BTOPOTO acreKTa Ha4yanoch BLITIONHEHHE COrNAIleH A ¢ IPaBUTENbCTBOM

Coenunenssix IIITaTos.

66. HalHOHANBHOE NPABUTENBCTBO BBIHYX/IEHO HCKaTh 3 heKTHBHEIE pelenns npobneM
HALIOHAIBHON MEHUTEHIIMAPHON CUCTEMBI, OCYIIECTBIISA HeOOXOUMBbIE MepbI UL JOCTIDKEHHSA
5TOli enH. BMecTe ¢ TeM BaKHO HMETh B BHJLY, YTO 3TH CIOXKHBIE IpobieMsl, Gepymue cBoe
HAYaJIo B JAJIEKOM NPOIIIOM, HEBO3MOXKHO IPEOJONETh 33 KOPOTKHA MPOMEXYTOK BPEMEHH,
[IOCKOJIBKY 3TO TpeOyeT MPUHATHS Mep, PE3yNbTAThI KOTOPBIX MOTYT NPOSBUTECS JIMIIL B
cpeaHe- 1 MOJNTOCPOYHOM IUIaHe, MOCTIe TOro, Kak OyAyT 3aBepIICHDI IPOEKTHI CTPOUTENLCTBA
HOBBIX NTEHUTEHIIMAPHBIX LIEHTPOB U HAYHYT MPHMEHATHCS IIPHHATHIE MONMMTHYECKUE PEIUEHH.

67. B oTBeTe IPaBUTEJBLCTBA IO JAHHOMY BOIPOCY NOAPOOHO M3NAraloTCs MEepE!, MPUHATHIE
KOMITETEHTHEIMU OPTaHaMH BIIACTH B CBA3H C KaXIbIM U3 CIyJaeB, O KOTOPBIX YIIOMHHAETCS B

noknane OTaeyeHus:.

K Bonpocy 0 3alUTHHUKAX JIpaB YeaoBeka

68. B cBoeil monuTHKe B 06NACTH NPaB YENOBEKA IPABHTENBCTBO B KAYECTBE ONHOMU U3
NepBOOYEPENHBIX 32124 ONPENeNHIIO 3allUTy TIpaBa Ha XHU3Hb, PU3HIECKYIO
HEPHKOCHOBEHHOCTb M CBODOIY TeX JIHLL, JeATeNbHOCTh KOTOPBIX CBs3aHa C 3allUTOM TIpaB
YeoBeKa H KOTOphIEe HEPEIKO CTAHOBSITCS JKePTBAMU 3aITyTHBAHHI U IPeCIeNOBaHH.

B COOTBETCTBHMH C 3TO MOJUTUKOM KOHCTUTYLIMOHHBIMH U TIPABOBBIMH ITOJIOKEHUAMH U BO
HCIIOJIHEHHE MEXAYHAPOIHBIX JIOTOBOPOB, moarucaHHbIx Komymbueii B o6nacTu noompenns,
coBNIOIeHNs] ¥ 3allUTHI [IPaB YeJIoBeKa U IPUMEHEHUs MeXAYHAPOIHOT0 I'YMaHHTapHOT'O NPaBa,
'eHepaJIbHBIM YTIPABIEHUEM IO TIPABaM HeIOBeKa MIHHHCTEPCTBA BHYTPEHHHX fen Gbuia
MPUHSATA IPOrpaMMa 3alUThl CBUETENEH U UL, OABEPraeMbIX yrpo3aM.

69. B pamkax nmporpaMm 3ailUThl, OCYIIECTBJIIEMbIX MUHICTEPCTBOM BHYTPEHHHX JIEL, ObL
TIPMHESAT LENBIi P Mep KaK MOJIMTHYECKOro, Tak U NpaKTHIeckoro xapakrepa. B 2000 roxy 3t
POrpaMMbl HOJYYHIN HOBOE Pa3sBUTHUE B PE3YNLTATE CO3AAHUA IPOrPaMM 3aIIHUTHI
)KYPHATHUCTOB M NpeACTaBUTeNel 001eCTBEHHBIX CPeNCTB HHPOPMALIHH, & TAKKe
PYKOBOOMTENEH, YIEHOB U ceMeil ObIBIIMX CTOPOHHMKOB [1aTpHOTHYECKOTO COX03a U
KommyHuctuyeckoit napruu Komym6bun.
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70. JlesTenbHOCTH B paMKaX 3THX IIPOrpaMM OCYIIECTBIISETCA MO IMHUM OKa3aHHA
r'yMaHUTAPHOM IIOMOINH, IIPENOCTABJIEHUs CPENCTB CBA3H, IOKPBITHA PACXOIOB Ha Mepee3pl,
npuobpereHys GUIETOB HA HAIIMOHAJIBLHBIE M MEXIYHAPOIHbIE ABUATIMHHH, IIPENOCTaBIECHUS
MOIBEMHBIX, BpEMEHHO# TIOMOIIY A ITOJb30BaHMA HA3EMHBIM, PEYHBIM M MOPCKHM
TPaHCIIOPTOM, IIPOAOBOJIECTBEHHOM TOMOIIY, YCTAHOBIEHUS Iy JeHeNPOOHBAEMEIX OKOH M
ABepeil B MeCTax MPOXXHBAHKA 1O JIMHHK OpraHH3aIllK KypcoB caMo000poHEL, obecrieueHus
NMUYHO} 6€30MacHOCTH M NMporpaMm 3ammrel. Kaxxmas U3 3THX NporpamMm noapo6HO u3naraercs
B OoTBeTe npasuTenbcTBa Komymbum.

71. B otsere Takxe coobraercs 006 OCHOBHBIX ClydasiX, YIOMSHYTBIX B JOKIaNeE, U O
COCTOSIHHH YrOJIOBHOI'O PaccieNOBaHus, IPOBOAMMOIO HallMOHAIbHBEIMH OpraHaMHy,
MIPUHUMAIOLIMMH MEPHI I YCTaHOBJIEHH CTEIICHH OTBETCTBEHHOCTH 33 COBEPIIEHHBIE aKTEI
HaCMJIHA.

K BOmpocy 0 MONIMTHYECKHX ITpaBax

72. B poknane He ynoMHHaeTcs 00 akTHBHOM YYaCTHH IPakAaH B BbIOOpaX, COCTOSBIUNXCS B
okTsibpe npouwtoro roxa B 1 020 MyHUIMITHAX, TZi€ IPOXOANIN BEIOOPHI aIbKAIBIOB, U B
ryOepHaTOPCKUX OKpyrax, Ifie COCTOSUIHCH BEIOOPHI I'yOEepHATOPOB JeNapTaMEHTOB, a TAKXKe
YJIEHOB HApPOJHBIX COBETOB U AemyTaToB. Kpome Toro, B OKIaze He coobImanocs o
CyLIECTBEHHOM TIPOrpecce, JOCTUTHYTOM B JieNle OPraHU3allMi OTKPHITBIX OOIIeHalIHOHATIBHBIX
00CyXIeH! MHOIOYHCIEHHBIX ITOJIUTHYECKHUX MTPENIOKEHHH, BBIIBUHYTBHIX KaHAUAATAMHU Ha
3TH MOCTBHL.

73. @®opMHpOBaHHE B LENOM psANE MyYHULUIIHUN CaMbIX Pa3JIMYHbIX ABMXXEHHUHN NpencTaBuTenei
rpakHaHCKoro oflIecTBa, NMOsBIEHUE B pYKOBOACTBE AenapTaMeHTa Kayka BIiepBble B HCTOPHH
NPEeACTABHUTEINS KOPEHHOM OOIHUHBI HAPOJHOCTH ryaMOma, SIBIIOIEHC STHUYECKUM
MEHBIIMHCTBOM CTpPaHBI, a TAKXKe 3HAYUTEIbHOE YKPEINIEHNE IEMOKPATHH B YCIIOBHSX
BHYTPEHHETO BOOPYKEHHOT0 KOHQIIMKTa CO BCEl OUEBUIHOCTHIO CBUAETENBCTBYIOT O
HEYKJIOHHOM CTPEMJIEHHH IIPaBUTEIBbCTBA H FOCYHAAPCTBA B LEIOM YBaXKaTh ITOMMTHYECKHE
npaBa.

74. Kpowme Toro, Bo BceM OOKJIaZie He HALLIOCh MECTa Il OTpaxKeHHs akra
MHOTOYHCIIEHHBIX MaCCOBBIX IEMOHCTpAIMH B MOJAEP>KKY MHpa ¥ MPOTHB HapylIeHUH
OCHOBONOJIArarolIMX CBOOOM, YTO SIBJIAETCS APKUM IIPUMEPOM peaIU3alliH MOJIUTHIECKUX
csobon.
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K BOIMIPOCY 06 3KOHOMHUYECKHX, COUHANILHBIX 1 KYIBTYPHBIX NTpABaXx

75. B mOKyMeHTe NPaBHTENLCTBA COOOIIAeTCs 00 OCHOBHBIX HOCTHXKEHUSX B NEATEbHOCTH
HALMOHANBHOTO [PABUTENLCTBA B 0ONACTH 0BeCIeyeH s NpaBa Ha TPYA K Npo(COr03HBIX
cBO6oOX, MpaBa Ha 06pa3OBaHuUeE U NPAB JETEH, U B KaXAOH U3 3THX 00nacTell BBICKA3EIBAXOTCA HE
TONBKO 3aMEYAHHS 10 TIOBOAY IPEACTaBIeHHBIX B oKanae OTAeNeH A CBEAEHUH, HO U
comepskutcs noapobHas uHpopManus o6 yerexax, JOCTUTHYTHIX B JIeNe OCYIIECTBICHMA
HbIHEITHeH aqMMHHCTPaunel COLMAIbHOM MMOIUTHKH CTPaHBL






Appendix

General considerations regarding the report

Absence of clarity concerning criteria of attribution of the international

responsibility of the State

The report provides a thesis of types of classes of State responsibility in relation to
individual acts, in accordance with which there are at least three distinct notions of
it, one of which according to the report is a “general responsibility” for the
“existence, development and expansion of paramilitarism” which is tantamount toa
historical, collective, general and retrospective responsibility, which has no kind of
theoretical support in international doctrine, or in recent jurisprudence.

The notion of a “contextual” responsibility such as that which it is claimed to apply
in this case is an unacceptable broadening of international responsibility, whose
theoretical support has been precisely constructed, and is radically opposed to the
criterion used in the report, through a precise determination of circumstances and
facts from which it would be legitimate to appreciate conduct, whether of public
servants or private individuals, as violations of international norms connected by
them.

The report repeats the two traditionally admitted criteria of responsibility as the
support, acquiescence or tolerance of public servants, and places on a sort of third
level a particular responsibility for an omission, which is again distinct from the
traditional language and categories employed in contemporary International Law
and Doctrine which have their origins in The Hague Convention of 1907 (Article 3).
In effect, these categories seek precisely to secure objectivity and accuracy in the
attribution of responsibility, for which purpose they refer exclusively to conduct and
omissions, with which acquiescence and tolerance which in essence belong more
to the second category of facts, with the imprecise oscillations between acts and
omissions, are subsumed as omissions, thus suppressing possible margins of
confusion and mistaking one for the other.

In sum, this worthy attempt, visible in the report to introduce some conceptual
values, such as the Government has on repeated occasions requested in its
replies to previous reports, unfortunately ends up by generating additional
confusion and inaccuracy, and thus produces the questionable effect of creating
the mistaken impression that there are a multitude of apparent reasons for
attributing responsibility to the State.



The use of the parameters of the International Humanitarian Law to describe
a situation and to assign responsibility to the State

As in its previous replies, the Government wishes to express its firm rejection of
the evaluation which the report makes of paramilitarism as a de facto organ of the
Colombian State. This inadmissible assertion is a superficial simplification of a
complex historical and social reality, it ignores the military and financial autonomy
of the paramilitaries, and very clear situations in which there are increasing
numbers of lethal attacks on public servants. In addition, this is a unilateral
interpretation and is countered to the elementary principles of dogma and law,
ignoring important developments in international jurisprudence, and blocking
sincere efforts to approach the matter objectively from the outset.

In effect, the report on this occasion modulates its allegation that the State is
practically the father of paramilitarism, when it states that “historically, legislation
and state policy have also played an undeniable part in the current dimensions
and characteristics of paramilitarism”, and it assumes that the theory that the
legislation issued in the 1960's and subsequent policy indeed provided the
conditions required for paramilitarism to grow, and still to be present. However, a
careful reading of the evolution of policy and legislation from the 1960’s forward
will show that the laws passed in 1965 which allowed the creation of a national
militia, took place in the context of the reinsertion of the liberal guerrillas of the
Llanos into civil life, and allowed civil defense organizations, which still function
partially today as city district boards of neighbors responsible for civic work and
supervision, to come into being.

When the paramilitaries as such begun to form in the middle and late 1980's,
encouraged by the drug traffickers and as a reaction against guerrilla groups, state
policy was precisely to make the conduct of the self-defense groups a criminal
offense in 1999; this criminalization of their conduct has*subsequently continued,
passing from special criminal legislation through the transitory articles of the 1991
Constitution, until today it forms part of the Criminal Code.

From the middle 1990’s, the growth in numbers, financial resources and criminal
activities of these groups has been due to the same intensification of internal
armed conflict to whose appalling degradation illegal armed groups have
contributed with the highest number of acts of barbarity. On the logic of the report,
we could also wrongly attribute the responsibility to the Colombian State for the
rise of the guerrilla groups and their current size, since these organizations also
have their origins in the ideas of peasant-farmers self-defense groups.

Equally, the assimilation of paramilitarism as a de facto organ of the State
contradicts the current state of international doctrine and theory, specially the
criteria of jurisprudence expressed in the tribunal for the former Yugoslavia as the
Government noted in its previous reply.



Thus, the standpoint assumed in the report has not incorporated these
developments of doctrine, and has not properly assimilated the principles of
International Humanitarian Law with the criteria of international responsibility in the
matter of human rights, which logically imply mutual interdependence between the
branches of international public law, and the report arrives at the inconsistent
situation of applying the criteria of conventions which are proper to the system of
International Human Rights Law which by their own logic cannot take account of
the specific demands and requirements of Humanitarian Law with regard to the
regulation of armed conflict, and which is built on the bases of different centers of
attribution of responsibility which are not exclusively those of the State.

Therefore, the report abstains from making an analysis of specific cases in order to
limit itself to a generic opinion, when it should have established the existence of
the suppositions of fact indicated by jurisprudence in order to be able to attribute
responsibility to the State.

Therefore, this is why in this report as in its predecessors, the commission of many
murders of public servants by these groups have been ignored, and why no
recognition has been given to the scale of state effort to combat the perpetrator of
these crimes’ .

In conclusion, the report claims to continue to insist on the theses that the
Colombian State by action and/or omission with its acquiescence or tolerance, is
organizing, financing, sponsoring and undertaking joint military operations with the
paramilitary groups. This assertion is one which the Government not only rejects
but also notes as a dangerous one, specially when coming from an organ in the
United Nations System. 2

Nonetheless, as this must indeed be said, in cases where there is or has been a
deliberate action or omission by some public servant, whether civil or military, the
Colombian mechanisms for the attribution of criminal or disciplinary responsibility
have been, are and will be set to work in order to punish those responsible and
their accomplices.

The Government understands that due to the peculiar character of the agreement
between the parties, by which it was agreed to employ the International

' Such is the case of San Carlos de Guaroa in July 1997, when 15 public servants, some
investigators and some members of the Armed Forces, were killed. This was mentioned in the
Government's reply to the report of the previous year, but did not receive any consideration by the
;iuman Rights Office, neither then, nor now.

The Government notes with concern, as an example, that in the international event or an academic
nature arranged by the International Counsel on Human Rights Policy and held in Geneva in
September 1999, that the proceedings were closed with the preparation of a document called
“Approaches to armed groups from the view point of Human Rights” and this upheld exactly these
theses, on that occasion when the current director of the UN Human Rights Office in Colombia was
present as a specialist.



Humanitarian Law approach to the analysis of the country situation, there have
been theoretical difficulties in approaching the precise type of relationship between
one and another of these two areas of international law, whose mutual
complementation and the special nature of the former with respect to the latter,
continues to be an object of debate.

In this, the Government expresses its surprise at the inclusion of a chapter
referring to serious violations of International Humanitarian Law which contains
violations typical of offenses against human rights.

Likewise, the Government wishes to express its categorical disagreement and
rejection of double counting and of the descriptive treatment which the report gives
with regard to the appalling conduct to the paramilitary groups, on one occasion
and in the name of violations of civil and political rights, and on a second occasion
with regard to violations of the principles of International Humanitarian Law as
expressed in conventions and in common law. The generic conclusion of the
violations of civil and political rights as a responsibility of the state, together with
the abuses or excesses committed by the Armed Forces, leads to an unfortunate
mixture of massacres and/or events such as the ill-named operations of “social
cleansing”, but specially, has a result of producing an inflated effect of the conduct
of those groups.

Except for cases in which a detailed analysis of the circumstances of facts shows
the existence of the presuppositions for state responsibility -by action or omission,
or by tolerance, support or acquiescence in the criminal activities of these groups-
the rest of such events require inclusion as a violation of humanitarian law. The
Colombian Government again therefore rejects this procedure, which only
generates confusion.

A leqal appraisal of systematic conduct and the framework of the Agreement

The Government notes with pleasure that unlike previous years, on this occasion,
the report describes the employment of terms of a judicial nature such as massive
or systematic, to a single case, thus showing a greater degree of rigor and restraint
in the application of such terms whose complexity escapes an organ of
observation and analysis of the situation such as the United Nations Human Rights
Office. In effect, both terms are offered value judgments of a qualitative and
quantitative nature which entail deep legal repercussions and therefore if they are
to be properly applied, there must be an exhaustive and detailed analysis which
even for the international organs themselves is difficult to test even through the
initiation of a judicial process or through the work of a commission responsible for
investigating the perpetration of crimes. In effect, only with regard to violations of
International Humanitarian Law under the name of “hostage taking” is stated that
the guerrillas actions are “massive” and “systematic”. The extensive use of these
words in previous reports had already been the object of comment and
disagreement on the part of the Government.




However, it is completely inexplicable that, having restricted the application of
these words to these case in the list of references made through this type of
conduct, the report ends by making a final statement in Chapter VI of “situations of
special concern” making the accusation that “systematic violations of International
Humanitarian Law have been observed to be committed by all the groups in the
conflict, which again presents a contradiction with the account of the facts given in
Chapter E corresponding to the “International Humanitarian Law situation” in which
no mention is made of such characteristics except that just mentioned, among the
nine modes of violation1.

There is also an untenable assumption that the Armed Forces are perpetrators of
a set of practices described in Chapter E. This statement implies in itself that the
Armed Forces commit mass murders out of combat, attack the civil population,
and make indiscriminate rapes, perform acts of terrorism, torture, rape, hostage
taking, recruitment of minors, forced displacements, attacks on medical missions
and ambulances, and attacks on private property.

It would be difficult to find a statement which is so openly contrary to the reality of
the Colombian Situation, or that so sharply criticizes the significant efforts of
institutions, as described later in this document, made to modernize the Armed
Forces and to train it in the observance of International Humanitarian Law. Given
the general nature of the statement, and its implications, the Government
considers that it exceeds the terms of the mandate in that it involves a major
inconsistency and is a judgment which should only be made by an organ of a
jurisdictional or a quasi-jurisdictional nature.

In effect, the permanent training of members of the Armed Forces in the field of
human rights and the international humanitarian law has made a decisive
contribution to the improvement in their performance, and to their achievement of
their constitutional mission.

Today, the Armed Forces are leaders in Latin America with regard to the training
and formation in human rights and international humanitarian law among their
members, who receive constant instruction in these areas during their careers in
the service, and this is shown by the fact that more than 97,000 active members of
the Armed Forces have received training in the last five years, much of it in combat
zones, and this is considered to be an achievement unrivaled by any country, with
due consideration of proportions in the number of active service men.

The Armed Forces have also been pioneers in distance courses designed for
personnel engaged in military and police operations.

In Colombia, during the period of formation of an officer (4 years), of an under
officer (2 years) and of executive grade personnel (1 year) each member of the
Armed Forces receives an average of 90 hours a year of training in human rights



and International Humanitarian Law. Further, during promotion courses, a basic
and advanced training courses, staff courses and senior military studies, personal
receive at least 20 hours former complementary formation in this area. Troops
and marines receive permanent training during their instruction period in human
rights and international humanitarian law.

This fact can be shown to have specific results. For example, it should be noted
that in the year 2000 the percentage of complaints received by the Office of the
Procurator against members of the Armed Forces is 8 times lower that it was 6
years ago. The number of complaints recorded in the year 2000 involves only
0.17% of all members of the Armed Forces.

Matters whose inclusion or presentation exceed the Mandate of the Human
Rights Office

There are certain aspects of the report which exceed the terms of the mandate of
the Human Rights Office and do not contribute to a more complete presentation or
illustration of the Colombian situation. One clear example is the reference to
“persistent practices of corruption in state procurement” which, given the
seriousness of the accusations made there, will we replied to in detail in the next
section of this reply, but these are matters which certainly do not form part of the
terms agreed between the Government and the High Commissioner.

Another example is the relation between Colombia and one of its neighbors,
Venezuela, in which there is no recognition of the handling of these relations and
of the difficulties which might arise with that country as with all states with common
frontiers with Colombia, which have been developed with full respect for the
international role in the framework of bilateral mechanisms now in force or through
the creation of special mechanisms for the treatment of issues such as
displacement, in which there has been a frank and open dialogue, and, at
Colombia’s initiative, proposals have been made for the holding of triparty
meetings in which we hope to have the participation of the Office of the UNHCR.

The Government considers it equally inappropriate, since it exceeds the mandate
of the Office, to make statements related to the persistence of the effects of the
economic crisis of 1999, and offers criticisms of the macro economic measures
taken by the Government of Colombia. In this matter and in the statements
referring to the implementation of economic, social and cultural rights, the
Government considers that the Human Rights Office should take advantage of the
experience of reports presented by the Govemment and evaluated by the
Economic, Social and Cultural Rights Committee, which provides a detailed
analysis and in appropriate depth, of the situation of states which such as
Colombia are part of the pact. This would prevent inaccurate statements being
made which contribute little to a comprehensive an objective evaluation of the
economic politics of this country.




Difficulties in the Handling of the Mandate

The Report states its view that one of the difficulties in performing the work of the
Human Rights Office and in its actions is caused by the “progressive closure of
many opportunities for participation, denunciation, investigation and follow up at all
levels and in all areas” and to the presence of “instances which have been
dissolved, placed on the side lines and diverted into work other than that for which
they were designed”. This appraisal is openly contrary to recent evolution of
Colombian institutions.

In effect, there are many new institutional arrangements for mixed coordination
which have been set to work in order to attend to all kinds of material and -
geographic situations whose seriousness merits the strengthening of institutions
through new and different forms which will supply focus and priorities, and will
make state action more effective. In addition to the many instances which have
existed now for some years, such as the Special Committee for Case Follow-up in
Violations of Human Rights, the Workers Commission, the Indigenous Peoples
Commission, the Program for Protection of Human Rights Defenders, and the
Arauca Commission, now, as an institutional response to the difficult
circumstances which have been generated by the intensification of armed conflict,
an immense variety of new mechanisms have been added, such as the special
commission for the Colombian Macize, the Middle Magdalena Commission, the
Commission for the Search for Displaced Persons, Municipal Committees for
Assistance in Forced Displacement, the National Counsel of the Displaced, all of
which were set to work in the year on the report, the Program for the Protection of
Journalists, the Standing Inter-sectorial Commission for Human Rights
International Humanitarian Law, its dependent technical group, and 10 issue
subgroups as working tools for both of them to function. This is a genuine plurality
network of joint and interdisciplinary instances for work, in most of which there is
participation by the human rights defense organizations, the unions, and social
and political movements.

In the opinion of the Government, what there has in fact been is a multiplication of
national, regional and local opportunities for dialogue, convergence and work in
which in almost all cases, provision has been made for the participation and
assistance of the Human Rights Office, or an invitation has been made for its
valuable presence to contribute to the achievement of the objectives proposed for
these mechanisms.

In the last year alone, there have been more than one hundred coordination
meetings between different agencies of government and NGO's, the unions and
social movements. And indeed, the Human Rights Office has been invited to
many of them, since the Government has always hoped that its intervention will be
a constructive companion for the process.

Specific considerations



The national situation

With regard to the analysis of the peace talks between the Government and the
guerrillas, the report states that “the Government persisted in its efforts to progress
towards the adoption of agreements in the quest for peace, and initiated a number
of actions for this purpose. Nonetheless, during the period covered by this report,
this Office has noted that the broad support for the continuation of negotiations
with the FARC has considerably reduced. There are some sectors of society and
political leaders who are asking for the cooling-off area to be closed down, and for
military offenses to start against the guerrillas on a large scale. In the same way,
they are also calling for the approval of legislation which will make it possible to
create “on the militias” which is the prelude to a dangerous intensification of armed
conflict”.

While it is true that certain sectors of society have adopted the position noted as a
result of polarization, it is not true to say that the support for the peace process has
reduced considerably. Specially from the international point of view, the
community of nations has expressed its constant support for the processes and its
unbending will to cooperate so that the peace processes will be successful. As
one example, there is the fact that on June 29 and 30, 2000, one of the most
important public hearings was held, as the special and international hearing on the
environment and unlawful crops, in which international support for the peace
process was formalized by delegates from 21 friendly nations.

With reference to the climate of polarization, this situation has been generated by
the expectations of civil society of a negotiated end to the conflict, and to society’s
frustration at the lack of specific acts of peace -which the government has
insistently requested of the guerrillas- but at no time for reasons which can be
attributed to Government authorities.

The Government does not share the opinion that the dialogue with the ELN could
not be formalized this year, although important progress was made. Definitely, the
peace process has recorded its most important achievements during the year
2000; in particular, with regard to the development of international humanitarian
law, on October 30 the Government signed an agreement with the ELN which
made it possible for them to hand over unilaterally a group of 19 persons whom
they had been holding, and the operation then took place over two days, with a
humanitarian commission, and was a total success.

On December 24, a similar operation was undertaken and was also completely
successful, in which the guerrillas unilaterally handed over 42 soldiers and police
man which it had been holding, as noted in the draft report.

Further, as a consequence of the lengthy meetings between representatives of the
Government and representatives of the ELN, it was possible to reach an



agreement on a commitment to full implementation of human rights and
international humanitarian law in the zone which it is proposed to establish to
proceed with dialogue and negotiations with this group.

With regard to the “Global Agreement on Human Rights and International
Humanitarian Law”, whose presentation was personally attended by the President
on October 28, 2000, the Office of the High Commissioner for Peace expresses
his wish to discuss the specific terms of the proposal with the Office of the High
Commissioner in Colombia, in order to make an independent appraisal of its
relevance, timing and effectiveness, in the framework of the dialogues with the
guerrillas.

With regard to the revelation of persistent practices of corruption in state
procurement, which includes all spheres of the State, the Government of Colombia
considers that statements of this kind clearly exceed the mandate of the Human
Rights Office. However, given the gravity of such value judgments, the
Government expresses the following position:

The philosophy which inspires the draft reform to the Administrative Contracts
Code is part of the Presidential Program Against Corruption, mounted by this
Government, as a priority action among the different mechanisms for achieving
peace.

The anti corruption bill includes, as a flagship project, an improvement in the
efficiency and transparency of public administration, and the achievement of an
ethical commitment, for which the strengthening of mechanisms of transparency
and social control and the engagement of all sectors which play a decisive part in
the problem of corruption is of the greatest importance. For this, competency must
be defined, of the opportunity for discretionality in decision taking must be
reduced, and effective systems of control, follow up and evaluation must be
generated.

An inter-institutional commission was created, and it consulted the opinion of
various sectors with regard to problems generated by the application of the
procurement bill; it then prepared a project for changes to the procurement regime
which maintains the general principles of the law now enforced and proposes
some substantial reforms in order to add transparency to the procurement activity.

A national forum was arranged by the Vice-president of the Republic and through
the Anti-Corruption Program, with the assistance of the Ministry of the Interior, the
Ministry of Justice, the Ministry of Finance and the Ministry of Transport,
sponsored by the World Bank. Congressmen, public servants, NGO
representatives, universities, sector associations, professional associations,
students, and independent professionals, amongst others, were invited to this
academic discussion, which analyzed the current scene, and identified priority
issues which, as a final result, produced the text of the draft reforms. These were
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then revised by the Ministry of Justice and presented to Congress in September
2000.

The most important of the reforms proposed are the following:

— The fact of having giving donations to the political campaigns of a public servant
who takes a decision to contract, or of the person delegating that power has
been made a disqualification for contracting.

- The State will not loose money when it undertakes contracts for sums in excess
of the real value of the good or service contracted, since government agencies
will now be allowed to refrain from paying the excessive part of the price, or may
take action to recover excessive amounts paid.

- In order to avoid judgments being made against the State for violation of due
process upon declaring the forfeiture of the contract, the administrative
procedure to be followed will be clarified.

- Technological means will be used to simplify, modernize and give transparency
to contracting processes.

- The public access to documents which contain rules for selection so that
interested parties may have access to them with no cost other than their
copying, will be supplied.

— Not all additional expenses generated in the performance of contracts will give
rise to the restoration of financial equilibrium. This mechanism may only be
used in unforeseen situations, or where agreed obligations have not been
satisfied, or there are acts of a general nature which affect the economics of the
contract.

- The responsibility of partners in “project companies” will be extended to the acts
and commitments acquired prior to the formation of the company.

- In the name of economy, transparency and agility, all of which are required in
the acts of the administration, those participating in a selection process will not
be required to provide information which is already contained in the bidders
register, but in order that the accuracy of the information contained there may
be verified, those appearing on the register will be obliged to update their legal,
economic or financial information as relevant, and if they fail to do so, they will
be disqualified from contracting.

- In order to establish clear responsibilities which will also make them effective,
the duties of supervisors or inspectors of state contracts will be defined.

- The possibility of direct contracting is one of the focuses of corruption, and it is
therefore proposed to adopt as a system whereby the Chambers of Commerce,
by lot, send government agencies a list of 3 names for them to choose the best,
using criteria of objective selection.

— In order to control the direct contracting of services, the head of the agency or
its legal representative will be required to certify that it does not have specialized
full-time staff, or staff which is capable of performing the object of the contract.

- In order to avoid the manipulation of results of tenders, by setting unnecessary
requirements, there is a proposal for regulations for the general section and
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terms of reference, that is, for the qualifying requirements which must be the
same in all cases. It will also be prohibited to amend terms of reference after
the hearing arranged for clarifications, except where overwriting and
unforeseeable circumstances arise.

This shows once again the immense and permanent concern of the Government
to combat the spirit of corruption which evidently affects the State in all its
branches, through controls which will enable it to overcome the Serious excesses
of loss of values, ethics and moral which it has produced.

Finally, the Government recognizes that the Human Rights Office has on this
occasion made reference to the constant and harmful activity of the drug trafficking
networks, and has thus attended to the Government's claim that this subject
should have been included in the previous report.

The situation of Human Rights and International Humanitarian Law

Given the conceptual positions adopted with regard to this chapter, the
Government must stress that during the year 2000 there was a consolidation of the
trend observed in the last 6 years for a substantial reduction in the number of
complaints of violations of human rights attributed to members of the Armed
Forces and in the number of disciplinary cases opened which terminated in
convictions.

In effect, since 1999, the number of claims made to the Office of the Procurator
General has fallen in each year, both in absolute numbers and in proportion to the
total number of members of the Armed Forces.

This reduction in complaints is evidenced by the fact that in the year 2000 the
percentage of claims received by the Procurator’s Office”is 8 times lower than it
was 6 year ago (1995). The number of complaints recorded in the year 2000
involves only 0.17% of the members of the Armed Forces. Nonetheless, and in
the implementation of the policy to investigate and trie any member of the Armed
Forces with links to the self-defense groups, the Procurator General made public
accusations against 17 Police men and 9 Army officers for collaboration with those
groups. Further, 5 generals and 22 officers are under investigation for dereliction
of their duty to protect, or alleged collaboration in massacres.

In the same vein, the percentage of members of the Armed Forces against whom
complaint procedures were opened represented only 0.022%, which again
represents 1/8" of the number of complaints made 6 years ago.

A proper appreciation of these figures should take account that of the complaints
received by the Procurator's Office, only 10.3% met the requirements for a case to
be opened, and around 35% of cases which were opened ended with an acquittal.
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Also, between January 1998 and December 6 2000, the Attorney General's Office
prosecuted 98 members of the Armed Forces and 58 Policemen for alleged
violations of human rights. Leaving aside the results of these processes, which
are pending due process and defense, it should be noted when appraising the
performance of the military that these 156 cases are a tiny percentage (0.06%) of
the 258,120 members of the Colombian Armed Forces.

Civil and political rights

With regard to the specific cases cited in the report, the Government of Colombia
wishes to offer the following observations and to provide related information on the
status of investigations undertaken by the internal authorities:

With regard to the “massacres for “social cleansing” in the Municipal districts of
Salamina, Neira and Aranzazu” despite the inquiries made by the Police, there has
been no evidence to show that Police personnel took part in the assassinations, or
were linked with the self-defense groups in the region.

With regard to the events in Pasto, Narifio, in which one officer and several
policemen were called in for interrogation regarding the death of indigent persons
whose throats had been cut and showed signs of torture, it should be stated that
immediately the facts referred to in the report were known, the competent
authorities took cognizance. Within the investigations, the following decisions
have been made:

~ On February 28, 2001, the Attorney General’s Office issued an indictment and a
warrant for the detention of a police officer.

— Equally, and trough the same decision on the part of the Attorney General’s
Office, an indictment was issued against one junior officer in the police, who had
been summoned for evaluation of his service record by resolution of April 7
2000, and is now detained.

- The disciplinary investigation was taken up by the Procurator-Delegate for
Human Rights, who has overriding competency.

The report also states that “in Pueblo Rico, Risaralda, on April 18, 3 members of
the Embera Chami indigenous group were victims of a massacre which was
perpetrated by the Army. The information given in the report does not agree with
the official information. According to the information supplied by the Army, on April
18 in the rural district of Aguita, the Municipality of Pueblo Rico, Risaralda, the
troops of Artillery Battalion No.8 San Mateo, came into armed confrontation with
ELN guerrillas from the Cacique Calarca Front, during which two members of the
indigenous community were killed and 3 more were captured, and weapons and
equipment were seized, including items such as fragmentation grenades, and
guerrilla pamphlets. The prisoners were put at the disposal of the Prosecutor's
Office in Apia, Risaralda.
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Another example mentioned in the report is ‘the death on October 3 of Over
Perea, age 15, at the hands of a policeman in the El Cartucho Sector of Bogota.
The youth, who was detained along with 3 other minors, was tortured and shot,
and his body was then left in a refuse container”. In this case, the Office of the
Procurator, using his overriding powers, has since November 2000 been
conducting an investigation which was started by the Police, in order to clarify the
circumstances of these events; a criminal investigation is being undertaken by
Prosecutor 50, Bogota Regional Office. The patrol man allegedly responsible has
been retired from the service.

At all events, it should be explained that this event only involves the will of the
person investigated, and is an isolated circumstance which does not compromise
the policies of the Institution.

Later in the report, its is stated that “in the massacres at Ovejas and the El Salado,
already mentioned, this Office received testimony as to the possible direct
participation of members of the Army in these paramilitary actions”. This
statement does not agree with the official information on those events. The
testimony on such delicate matters can only offer credibility when it is taken during
a judicial or administrative process, since it would then be provided under oath. It
should be explained that the unit which has jurisdiction in the area in question is
the First Marine Brigade, which belongs to the Navy and not to the Army, as the
report suggests. In addition, it should be noted that the criminal and disciplinary
investigations undertaken by the Prosecution Service and the Procurator
respectively, are at the stage of preliminary investigation, and so far no member of
the Armed Forces has been implicated. It is therefore not appropriate to speculate
on their results.

It should be noted that the Armed Forces at the time of the crises produced by the
violent actions of the self-defense groups, provided the civil population of the area
affected with all kinds of humanitarian aid, in the form of food supplies, medical
support and psychological support. Further, on the days following the incursion,
the Army succeeded in killing 7 members of this illegal group, and capturing 15
more, as well as neutralizing the group’s helicopter.

Anocther case included in the report refers to events in Toledo, Norte de Santander
on February 11 when a protest roadblock of the indigenous Uwa against the Oil
company Oxy was broken up, and “ a 6-month old girl died”. On this point, it must
be stated that the police only use force in situations were it is required by the civil
authorities, and that all events the action taken was within the prescriptions of the
law and with full respect for citizens rights. In the specific case cited, the
Operations Director of the Police reported that the mobile anti-riot squad of the
Police in that area, in response to a request from the Departmental Authorities,
dissolved the march and restored communications in the Samore-Cumara road
which had been blocked by some 500 members of the indigenous Uwa group,
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stopping traffic and pedestrians from passing since February 1 2000. This process
of dislodgment was conducted in the presence of representatives of the
Procurator's Office and the People’s Defender; and, in compliance with the
requirements of law, the protesters were urged to disband peacefully and clear the
road; but they resisted by burning tires and committing aggressive acts with sticks,
stones and arrows against the police, and therefore tear-gas was used in order to
clear the road.

Later, and as a result of denunciations made of alleged excesses, the Norte de
Santander Police Department requested the Procurator to send a delegate in order
to establish the events. A meeting was held between the indigenous community
and the delegate of the Procurator’s Office. The indigenous community said that
at the time that they abandoned the road block, a baby was handed to a child aged
12. When the child tried to cross the river, he was swept away by the current.

The report repeatedly refers to “the events in Pueblo Rico, Antioquia on August 15,
were members of the Army killed 6 children and left another 4 wounded, having
shut at them for around a half an hour. On this point, it is basic that the cases
analyzed in reports studying the situation of Colombia should not be opened to
mistaken interpretations. In this case, as presented by the High Commissioner,
there seems to be an a priori accusation without distinguishing such important
elements of crime as malicious intent or blame. With regard to these lamentable
events, it must be stated that both the civil judiciary and the military authorities who
made the initial investigations, after evaluating the evidence collected, decided that
the deaths were due to human error and not to an intention to cause harm. There
is a necessary distinction between culpable acts such as that in question here, and
malicious acts whose intention is to cause harm. It is clear that the intention of the
soldiers was not to cause the death of the children, and this is therefore not a case
of violation of human rights, which presupposes malicious intent.

When analyzing a case such as this, it is important to take account of the
background and circumstances, in order to determine the degree of responsibility
of those involved. Immunity gives the members of the Armed Forces the right to
be tried in a special tribunal, which is competent, independent and impartial, where
the acts of which they are accused are derived from the exercise of military or
police function and are part of their duty. Judicial decisions which transferred the
Santo Domingo and Puerto Rico cases to the military criminal courts are based on
legal criteria and jurisprudence with regard to the causal nexus with service
activities, and to that extent, they are not arbitrary decisions but they are decisions
made in accordance with the law.

It is therefore unacceptable to speak of arbitrary deprivation of life in the case of
Pueblo Rico, since applying the principle of good faith, the final decision of the
criminal process should be awaited, and account must be taken of the fact that the
accused are being investigated for culpable homicide and not murder.
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With regard to personal integrity, the report states that “during the course of the
year there were also violations of the right to personal integrity, through cruel
inhuman or degrading treatment. This treatment harmed persons who were taking
part in public acts of protest, as happened in Monteria, Cordoba on March 6 during
eviction from a property occupied by squatters”. With regard to the situation, it is
observed that the fact mentioned in the report do not coincide with the official
information, since they do not indicate the circumstances of the eviction nor the
aggressive attitude of the squatters which caused injuries to several members of
the Police. Nonetheless, the members of the Police acted with due respect for
human rights. The facts are as follows:

— On March 6 2000 at 10:30 a.m. eviction proceedings were held on the property
of Constructora Agora, under the command of the Assistant Commander of
operations of the Police Department, with the presence and coordination of the
Municipal People’'s Representative, Inspector 5 delegate” the delegate of
Humans Rights Representative, the delegate from the Procurators’ Office, the
Family Welfare Agency ICBF, and the People’s Defender, after the deadline
had expired for them to leave the property voluntarily, as had been agreed at a
meeting with the spokesman for the squatters.

The Office of the Mayor, given the gravity of the problem, and in the face of
possible disturbances of public order, requested the support of Brigade 11 to help
in the process of eviction. Once this begun, the squatters begun to attack
members of the Police with fire arms, blunt objects (stones), molotov cocktails,
machetes, knives, switchblades and daggers and other weapons; they physically
assaulted the Armed Forces, leaving 70 injured, some seriously. The civil
authorities who accompanied the proceedings were also the object of aggression.

Given the size of the attack it was necessary to withdraw the forces of law and
order, since the squatters were supported by the community of nearby districts,
and the number of those taking part in the protest in fact doubled.

It should be noted that the supervisory authorities for the eviction and support such
as the Red Cross and ICBF were the object of aggression, thus making the
irrational nature of the action more evident.

The report contains a number of general statements which compromise the
responsibility of agents of the State such as “the officers received complaints on
the disproportionate use of force in military and police actions. Cases were
reported in which public servants responsible for law enforcement, openly ignoring
the international principles of legitimacy, proportionality and opportunity of the use
of physical force in the context of street process and inside penitentiaries”; or
statements such as “if indeed the authorship of most of the forced disappearances
reported to this Office attributed by the complainants to members of paramilitary
organizations, there were also cases in which the persons allegedly responsible
were members of the Armed Forces”. And in the section on personal liberty, it is
stated that “most frequent and repeated violation of the right to individual freedom
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was materialized in the detentions effected by public servants who lack the
competency to do so, and who proceeded without any bases in law or acted on the
bases of provisions of law whose purpose is openly incompatible with respect for
international principles”.

In this regard, the Government repeats the importance of quoting specific cases
when accusations of this kind are made, so that the competent authorities may
undertake appropriate investigation. Certainly, and this does not reflect the rigor
with which a report such that of the Human Rights Office should have, when
making generic accusations against the Armed Forces through the repeated
attribution of authorship, and indicating increases in certain types of conduct which
in an extremely vague and general way, uses quantitative adjectives such as
“many”, “some”, “numerous”, “increasing” or simple statements which provide no
connotation of this class of magnitude. This methodological faults would be
acceptable or innocuous in best case in a press release, but since in this case
there is a document of great importance in question, and its author is the Office of
the United Nations High Commissioner for Human Rights, such expressions are
absolutely improper, specially when the accusations of generalized and collective
responsibility are constructed upon such inconsistencies.

The report also refers to “momentary capture” or “government preventive
detention”. The observations are again based on supposition, and specific cases
are not mentioned. Also, it should be remembered that Colombia is a social state
of law in which no action of the authorities escapes the ambit of judicial control,
whether in the case of administrative acts or in the case of administrative
operations, and this control is provided through the actions of nullity and
restoration of law, or direct reparations, respectively.

In the same vein, the Constitutional Court as noted by the Government on an
earlier occasion, in finding C 024 of 1994, has stated fhat is a function of the
Police to preserve public order, as understood within a social state of law, and a
value subordinate to respect for human dignity and human rights. In the same
finding, the Court establishes the possibility in law that in certain circumstances
and with certain formalities, non-judicial authorities may materially detain a person
without prior order from a Court. This situation applies only to the verification of
certain facts and judicial control of the legitimacy of a detention is subsequent to
the material apprehension of the person. The Police in these cases acts within the
framework of the criteria or jurisprudence described, and observing provisions of
the law and the Constitution.

The Report states that “on October 21, in Yondd, Antioquia, 8 peasant farmers
were apprehended by soldiers in Battalion 45, Heroes de Majagual, and were only
put at the disposal of the Regional Prosecutor of Barrancabermeja 48 hours later”.
it should be noted that the events described in the report do not agree with the
events as they actually happened. In accordance with information obtained from
the Army, on October 21, troops from Battalion 45 as part of Operation Huracan,
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were in combat against members of FARC Front 24, in which 3 guerrillas were
kiled. On the following day, troops from Counter-Guerrilla Battalion Number 5
captured 6 individuals from whom they seized war materiél.

Another case mentioned by the Report “was that of the San Jose de Apartado,
Antioquia Peace Community, in which, by order of the local commander troops
demanded the name and identity document of all persons who entered and left the
community, advising them that only those who are members of that community
would be admitted. The population of the Municipality of San José de Apartad6
has been the object of threats and continuous harassment by armed groups, and
for this reason and in response to the request for provisional measures issued by
the Interamerican Court for Human Rights, the Armed Forces use their powers,
and in accordance with their constitutional duty to protect the community, may
exercise controls and restrictions which far from limiting the rights of the local
population, provides guarantees of security.

On March 8, in Cedefio, Norte de Santander, states the report “when a health
brigade which was traveling towards an UWA settlement to provide medical
assistance to the sick, it was detained for two hours by members of the Police and
the Army, and then obliged to return. According to the report made by the
commander of Division 2, on the day of the events members of the Gibraltar
Company searched an ambulance-type vehicle belonging to the Sarare Hospital in
Arauca, and this search was conducted in accordance with the rules and
procedures established for such cases, and at no time were they harassed or
accused by the Armed Forces of being guerrillas, as the indigenous Uwa
Community afterwards said in a press communicate.

In addition, and according to the police report, the vehicle lacked any surgical
equipment or drugs, and only carried a first aid box which could be found in any
vehicle. No wounded or sick persons were being cafried, but there were 12
individuals on board, 4 of them without documents. According to the same report,
the vehicle was not on a medical mission. It is important to underline the legality of
the procedures used by the police in their inspection, both of persons and of
vehicles, for which there is no exception for ambulances, and the controls have no
other purpose than insuring the tranquillity of the community and to prevent acts of
violence.
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The right to due process

First, in relation to the application of Military Criminal Justice, as is well known, the
President issued Directive 01 on August 17, 2000, ordering all instances of the
Military Criminal Courts, as military members of the Judiciary, to observe and apply
the jurisprudence of the Constitutional Court regarding the exclusion of military
immunity from all conduct which constitutes genocide, torture and false
disappearance, and serious violation of human rights.

This presidential order repeated the exclusion which had already been made in the
new Military Criminal Code for the crimes of genocide, torture and forced
disappearance in the sphere of competency of the Courts Martial. As a result of
the foregoing, 1307 cases which were previously being tried by the Military
Criminal System were passed to the civil criminal jurisdiction.

It is important to note also that the fact that conduct which constitutes serious
violations of International Humanitarian Law have been classified as a crime in the
ordinary Criminal Code, and they carry a much more severe punishment in relation
to members of the Armed Forces who are accused of such offenses, and there is
also cover for conduct which was previously considered as a common crime.

The report also states that “the new criminal and criminal procedure codes which
come into effect in 2001, did not give a satisfactory response to the changes
internationally recommended, such as that related to habeas corpus, which is still
not effective in the case of deprivation of freedom originating in judicial decisions.
Nor have the provisions of law related to preventive detention being changed to
avoid their systematic application”.

In this regard, we must answer that since the Constitution of 1991 the guiding
norm (Article 30) protects the individual against unjust déprivation of freedom, in
any circumstance in which he is captured. Neither there, nor in current procedural
legislation (Article 430 to 437) nor in the future Criminal and Procedural Codes
(Articles 4 and 382-391) is there any limitation to the sacred right to invoke habeas
corpus as a consequence of being detained, where the person captured is
considered to be the victim of an illegal detention.

The indication of habeas corpus in due criminal process is not only well regulated
but also generously made available. When in a criminal case there has been no
interrogation within 3 days following the detainee being at the disposal of the
Prosecution Service, habeas corpus becomes effective, even though the case is
proceeding formally. If a statement is received from the accused, but the
prosecutors do not resolve his legal status within the next five days, then the public
action of habeas corpus may immediately apply. The Constitutional Court has
protected this fundamental right in any number of actions for restoration and rights
in which the judiciary had been obliged to reveal decisions which had denied
Habeas Corpus. Indeed, by interpretation of the Constitutional Court, the recourse
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of appeal against decisions of the courts who deny the concession of Habeas
Corpus has been extended. And in the case that the tones for deprivation of
freedom are not complied with, to appraise the merits of the case or a public
hearing of the trial is not materially initiated, in which case the right to a provisional
freedom immediately applies if in the first event a judicial officer or in the second a
judge deny recognition of this benefit of release which operates at the petition of
the party (the accused, the defender, or the Procurator's Office) or ex-ofitio. If
release is still not granted, the public action of habeas corpus operates, and this is
not limited even by the fact that the Courts and judicial institutions are taken their
annual holidays. Therefore, this appreciation seems to be unfounded, within a
criminal case, with regard to judicial decisions, obviously the first result is ordinary
process, which is established for that purpose. In the case of abuse by action or
omission on the part of a judicial officer, this ipso facto permits the accused or any
person to invoke the fundamental right of habeas corpus.

Further, the new Criminal Procedure Code requires a greater abundance of
evidence in terms of quantity and quality in order for a Court to order a person to
be deprived of its freedom, excluding the different kinds of detention, solely to
impose preventive detention in certain crimes whose gravity, amongst other things
make it necessary for the person to be physically and legally deprived of his
freedom. It also requires, for the judgment of the judicial officer, that there is no
clause excluding responsibility, as an additional requirement for detention to
operate.

Article 356 of Law 600/2000 states this as follows:

“Article 356. Requirements. Preventive detention will only be effected as a
means of prevention. It will be imposed when there are at least two serious
indications of responsibility based on evidence legally produced in the case.
No preventive measure will be in order where the evidence indicates that
the accused may have acted for any of the reasons which release him form
responsibility”

We clarify this point in response to the fact that preventive measures are not
systematically or cyclically applied, if we take rigorous account of the requirements
of process to limit individual freedom.

With regard to the Mapiripan case mentioned in the Repor, it is important to note
that since this is a case within the competency of the Military Criminal Courts in
accordance with the finding of the Superior Counsel of the Judicature, the Military
Criminal Courts convicted in the first instance on February 12, 2001 General Jaime
Alberto Uscategi Ramirez and sentenced him to 40 months imprisonment, and
convicted Lieutenant Coronel Hernan Orozco Castro with a sentence of 38 months
imprisonment, a decision produced by the competency given to the Military
Criminal Justice System by the Superior Counsel of the Judicature.
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Economic, social and cultural rights

The Government of Colombia considers as it states in the section referring to
aspects in which the Human Rights Office is exceeding its mandate, that if
consideration is to be given to the economic, social and cultural rights, there
should be a deeper analysis of the elements of context which will allow a less
superficial treatment of these rights, the panorama of multiple violence, and the re-
intensification of the regular war which affects much of Colombian territory.

The right to work and union freedoms

In context of the agreements reached in the ILO Administrative Council in the year
2000, there is a special representative of the ILO Director General, Doctor Rafael
Alburquerque, who has come to Colombia to follow up all the cases before the
Union Freedom Committee, including cases of violence against union members
and leaders, based on all the information which was given as specific answers by
the Government of Colombia to the control organs of the International Labor
Organization.

The Ministry of Labor has reported the following specific advances in matters
within its competency:

1. The Inter-institutional Commission for the Defense, Protection and Protection of
Workers Human Rights, shared by the Minister of Labor, whose fundamental
purpose is to discuss and recommend polices, actions for protection, and the
dissemination of fundamental rights of workers.

2. The Human Rights Office in the Ministry of Labor, whose principle task is to
contribute to policy formulation in the area of human rights, and to coordinate
ministry actions on this subject.

3. The adaptation of internal legislation, through Law 584/2000 taking up the
observations of the commission of experts in the application of ILO conventions
and recommendations.

4. The creation of 25 sub-units of the Prosecution Service to encourage
investigations of violations of human rights of workers (Resolution 814 of
October 29, 1999).

5. Ratification of 5 ILO conventions, referred to in the chapter corresponding to
compliance with international recommendations.

6. Creation of the Commission for Treatment of Conflict in Colombia, a tri party
commission within the Standing Commission for Negotiation, in which ILO acts
as an observer.



21

7. Re-launching and permanent activity of the National Negotiation Commission for
Salaries and Labor Policy, which has already produced important results and
agreements, such as that related to the national minimum salary.

The right to education

In the face of considerations contained in the report with regard to the threats
against many educators, of coverage in basic and intermediate education, and of
educational assistance to the displaced population and education on the subject of
human rights, the Government here reports on the following specific actions which
have been taken.

Assistance for threatened educators

Given the situation of public order in the country, which also affects teachers and
administrative personnel in national and nationalized educational institutions, the
Government, through the Ministry of Education, considered it necessary to take
special measures to protect their lives. Based on this, Decree 1645 of October 9,
1992, established mechanisms and administrative procedures to be performed in
order to resolve the situation of teaching and administrative personnel in national
and nationalized schools, whose lives or personal safety is under threat.

The Decree created a Special Commission for the Threatened in each
Department, to study, evaluate and resolve cases of threats to lives or personal
safety, made against teaching and administrative personnel in national and
nationalized schools.® The Decree also contemplates procedures to be followed
by personnel who come under threat, with relocation and payment of salaries and
emoluments for any teacher who has been declared as threatened.

It is important to note that the State teachers, along with other public servants in
Colombia, may freely exercise their rights of expression, reunion and association,
all within the respect for the rights of other citizens, and in development of the
constitutional principles of association, freedom of expression and instruction, and
fundamental rights, protected specially by our order.

With regard to payments to teaching personnel, there have been backlogs,
principally in the paying of salaries of teaching personnel financed with the
resources of the Departments and the Municipalities. The situation has not
affected the teachers financed by transfers from Central Government, since the
Government has appropriated the resources required to make up the shortfalls
occurring in this source of funding. In the year 2000, the Government allocated

3 The national schools have their teachers and administrators named directly by the Ministry of
Education, and they are paid by the National Budget. The teachers and administrators of
nationalized schools are those appointed by the relevant regional entity (departments), and they are
paid from the national budget. :
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more than CP$1 billion for this purpose. In order to help the Departments in the
payment of teachers financed by the Departments with their own resources, a sum
of CP$45,000 million was also allotted.

Wider coverage of basic and intermediate education

In order to guarantee the right to good quality basic education for all the
population, the National Development Plan 1998-2002 proposed to extend the
coverage and improve the quality, efficiency and equity of the service. For this, it
has promoted its rationalization plan in support of the target of universal coverage
for basic education, offering educational opportunities to special population groups
through non-traditional educational models.

The purpose of the plan is to secure the access and permanence of boys, girls and
young people in the education system, under conditions of quality, where they are
at present excluded, by making full use of the resources allocated to the education
sector. At the end of the year 2000, as a result of this measure, the number of
new places has risen by 278,868, which has had an effect on increased coverage
of preschool, basic primary, secondary and intermediate education, whose gross
rate rose from 78.3% in 1999 to 79.8% in 2000.

A rural education program has also been set in train, to expand coverage, with the
purpose of increase of improving access in rural areas and marginal urban sectors,
through the application of non-conventional educational strategies, and increases
in the efficiency of overcoming failure. The actions provided for in the program will
allow access to children and young people in basic education, through a process
of remedial instruction. The intention is to create 250,000 new school places,
created by reorganization, and with the support of the Rural Education Project.

Education for the displaced

During 2000 the education sector in conjunction with Government agencies which
form part of the Comprehensive System of Assistance for the Displaced, and with
the support of several NGOs and international organizations, has sought to provide
a prompt and appropriate attention to the displaced, facilitating school enroliment
and psycho-affective attention for boys and girls in the Municipal districts which
have received those groups.

Since the displaced population has excessively increased last year in several parts
of the Country, due to the armed conflict, now totaling some 300,000 persons, of
whom it is calculated that 32% are of school age, and that the provision of
education services is decentralized, the Ministry has been working to support
regional authorities in order that they will be able to expand their offer of
educational services, including special programs for the displaced. For this
purpose, work has been done basically on two fronts: the arrangement of funding
and the design of models for psycho-affective and pedagogical assistance.
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a) Arrangement of local and international funding

The project “Education Program for the Displaced” was prepared with the
collaboration of UNESCO. The project has a cost of US$21 million, of which
US$12 million are international counterpart funds provided through UNESCO. ltis
a four-year project, and the components are: 1. Expansion of educational
coverage; 2. Curriculum design and specialized teaching; 3. Model of community
management of education resources; 4. Formation of educators who are
members of the displaced communities; and 5. Extension of the program to all
schools affected by displacement.

The project “Subsidies to assistance and permanence in secondary education for
displaced primary school pupils” was registered in the BPIN of National Planning
Department DNP for the year 2000, at a cost of CP$500 million.

The BPIN project “Implementation of a Program for Assistance to the Displaced
School Population” was prepared at a cost of CP$1,000 million as of the year
2001. This projects intends to develop the following actions: 1. To continue with
subsidies for assistance and permanence in secondary education; 2. To provide
emergency assistance to children and young people with psycho-social care, and
accelerated learning; 3. To advance a program of literacy and formation for work
for displaced fathers, mothers and adults; 4. To provide technical assistance to
regional teams in their assistance for the displaced school population.

b) Comprehensive care models for the displaced population

Inter-institutional work has been done with ICBF and the Ministry of Health with
regard to the psycho-affective attention to the displaced population. The care
guidelines are for psycho-affective work prepared by the Ministry of Health are now
being reviewed, and the proposal is to provide comprehensive care, within the
competencies assigned to each institution.

The Ministry of Education and RSS has signed a circular informing the education
offices of the Departments, metropolitan districts and the Municipalities of the
policy and procedures for attending to the requirements for formal education for
school population displaced by violence.

Subsequently, and following the decision of the Constitutional Court (SU
1150/2000) all institutions forming part of the comprehensive system of assistance
for the displaced have been working on the preparation of the protocols for care,
and on the drafting of a new decree to replace Decree 173 which currently
regulates Law 387 of August 1997 on assistance for the displaced.

c) The case of the community in the Cacarica river basin
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The reception of displaced population is made difficult, specially in rural areas and
in the case of groups who return to their places of origin, such as the case of
Cacarica, where the displaced and threatened teachers have not been able to
return. In the face of this situation, the communities which have been returning to
the Cacarica river basin have been making contacts with the network of
universities for peace, where student teachers are providing educational support.
The Ministry, in compliance with commitments made to the community on its
return, has provided them with equipment and texts for the schools of Esperanza
en Dios and Nueva Vida in the community, and action has been taken for locating
teachers with the Education Office of Choco.

Special care for juveniles

As a development of the Constitution of 1991, Law 375, the Youth Law was
passed, defending the rights and duties of young people over 14 and under 26
years old. This law contains 3 basic advances: the expressed recognition of youth
as a subject of law, the call for full participation of society, and the recognition of
the responsibility of the State and society in the formulation and implementation of
public policy for youth.

In this framework, in the year 2000 the Presidential Program Colombia Joven was
organized in order to promote the coordination and consensus between all state
agencies and other social, civil and private organizations, as a function of the full
development of the National Youth System established by Law 375, and regional
systems for inter-institutional care for the youth.

Among the successes of the program we should mention the definition of rules and
criteria for the organization and functioning of the youth counsels, the incorporation
of the component of the Office of the Youth Defender in the People’s Defender
Office, the drafting of criteria of public policy and the consolidation of national and
international presence, as well as the establishment of youth councils across the
country through governors and mayors, and the promulgation of legislation for the
creation of the program of promotion and protection of human rights. For the
implementation of this last element, a committee has been formed, including the
Office of the President and the People’s Defender, and they have begun to take
specific actions in the Municipal district of Jurado, Chocd.

Teaching of the Constitution and democracy

Since the 1991 Constitution the education sector, hand in hand with several NGOs
interested in the subject, has been working on the introduction of instruction on the
new constitution and on democracy as an area running through the whole
curriculum. This area naturally includes instruction in human rights and education
for peace.
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In mid March, the results of the first phase of a study of the IEA on civic education
in 24 countries will be published. Colombia took part in this study, and the results
will be used as input for curriculum’s research and development, for the production
of curriculum guidelines in the area of social studies, including a basic chapter on
human rights.

The UNESCO Chair for Human Rights, Peace and Democracy

This program has been coordinated in Colombia since 1995 by the Luis Carlos
Galan Institute for democratic development, and among its services is the
identification and organization of pedagogical experiences in education for
democracy, human rights and peace, and to provide pedagogical advise to
educational offices and educational institutions through programs designed for
formal and non formal education, and the training of teachers in the area of
education for democracy, peace and human rights.

The UNESCO Encounter is an interdisciplinary and academic event of reflection
and analysis of developments in human rights, peace and democracy, whose
results contribute to generating greater awareness of the promotion and defense
of fundamental rights and the strengthening of democracy.

Every year the encounter brings together more then 150 representatives of
government agencies and NGOs, social sectors, academics and universities to
debate and reflect on urgent lines of action to provide pedagogical contributions
and to foster policies for education for peace.
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Children’s rights

The report states that no progress has been made in reforms to the Minor’s Code,
and that there are no programs for comprehensive care for minors disengaged
form armed conflict, and this simply ignores the programs and projects which the
Government has been advancing, principally through the Reinsertion Division of
the Ministry of the Interior, designed to construct in a participatory manner, public
policy for reinsertion, assistance, rehabilitation and integration of minors
disengaged in the internal armed conflict, and its victims. The areas covered are
basically the following:

Immediate attention

— Humanitarian assistance

This is given in the place were the minor is delivered or captured. He is provided
with medical advise, clothing and conditions for temporary logging and food in
places other than military units, in particular in ICBF centers. In all cases, the
minor is guaranteed transfer to a special center, to his family, or to a peace house.

— Legal support

The Colombian State made progress in this area, to guarantee that minors will be
treated as the victims of armed conflict, and not as delinquents. Care for minors
as victims for armed conflict finds its most relevant expression in the conduct of
the Army in combat at Surata, Santander, during November and December 2000
against the FARC mobile column and Arturo Ruiz, in which support was given to
62 minors in the process of disengagement from the armed conflict. This can be
evidenced by:

¢ Reports from Brigade V, based in Bucaramanga, Santander, and interviews
given by the Brigade Commander General Carrefio.

0 The reduced intensity of combat on the part of the Army took place immediately
was known that the guerrilla column was basically composed of minors. This
allowed the lives of 62 of them to be saved, and they were able to be reinserted
into civil life.

0 The statements made by these minors are also testimony of the commitment
which that Colombian institution has with the disengagement of minors.

Also, discussions have been held to make changes to the law, with government
agencies, NGOs and international organizations. Three national workshops and
two investigations have been undertaken, one by the Office of the Procurator and
the other by the Reinsertion Division.

These changes seek to resolve the difference between a captured minor and a
minor who gives himself up. The ways in which the State can support minors who
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return to their families and to the education system and the policy for prevention,
so that minors will not become engaged in the conflict.

Training workshops have also been held for the judges of juvenile courts and the
Prosecution Service Defenders.

Treatment, rehabilitation and integration of disengaged minors

- Location
Three special centers for disengaged children who had been abandoned or whose
life was at risk, were built in the year 2000 by the Pastrana Government.

20 Peace Houses were set up, to facilitate the development of these children in
dignified conditions, with affection, a family nucleus, and social and economic
conditions for his reinsertion.

A Program of Family Support was mounted for the reinsertion of some minors into
the family nucleus, with guarantees of support for these families. As in most cases
a return for the place of origin represented an extremely high risk to the life of the
minor and his family, reinsertion was facilitated for some of the minors in other
parts of the country, or with a close relation.

In the year 2000, the Institutional Support Network for disengaged minors begun to
be constructed, guaranteeing:

Coordination with the institutions responsible

A wider and more varied offer of services for the minor

The participation of 10 national institutions

Links with the international community in different programs

o o (] o

Programs

— Social Programs:

° Health: In compliance with the terms of Article 158 of Law 100/93, all
individuals who disengage themselves or demobilize from armed groups are
entitled to the subsidized regime of social security, in health. In this, Order 138
of the Social Security Council was signed in 1999 to affiliate demobilized
individuals without the resources to pay and their immediate family nucleus to
the subsidized regime. This service covers the mandatory health plan of the
subsidized regime.

° Education and Formation: with reference to basic and intermediate education,
the State guarantees these services for all minors disengaged. Under
Resolution 3370 of the Ministry of Education, which permits the Reinsertion
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Division to design a special educational proposal addressed to disengaged
minors. With regard to training, there are facilities for formation in arts and
trades, through institutions such as the National Training Service SENA.
Finally, when the minor completes his basic and intermediate education, he has
access to higher education with special loans through the ICETEX-Reinsertion

Agreement.

> Economic reinsertion: The Government supports the organization of family or
associative production projects with technical assistance and follow up by the
Reinsertion Division and UNDP. The cost per minor and his family for the year
2000 was set at $8 million. During the time in which the minor is at the design
stage for the project, and is studying or training, he receives food, logging,
recreation, affection, communication with his family, and reinsertion into his
family.

° Psycho-social care: the psychological and social factors which affect minors by
the impact of conflict are treated. The minor is encouraged to participate, his
opinions are respected, and he works to build jointly with other minors a culture
of peace and reconciliation, of the values of tolerance and the peaceful solution
and processing of conflict. Initiatives by the First Lady and the Ministry of
Education have brought specific and tangible results in this area.

Figures

In the year 2000, the Colombian Government through ICBF and the Reinsertion
Division, provided comprehensive care to approximately 400 minors, age between
11 and 18. This figure is approximate, since the information system on
disengaged minors is in the process of being set up.

It is assumed that the number of minors disengaged is higher, since many of them
return to their families without passing through the hands of state institutions.
Organizations such as the Church and NGOs have attended to several of these
situations.

THE SITUATION OF INTERNATIONAL HUMANITARIAN LAW

First, the Government notes with surprise that the terms in which the situation of
International Humanitarian Law are reported upon contain imputations of a general
character, without mentioning evidence of responsibility, which in principle is a
contradiction of the postulates of International Law and of the social and
democratic state of law which require a conviction of responsibility in order to prove
an allegation.

Thus, the Report makes such statements such as -generally- "there are situations
in which support, the acquiescence or tolerance of public servants has been
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material in the realization of these acts” (this refers to violation of human rights by
paramilitary group; or that the guerrillas “have not contested” accusations made in
the report” or that “the minors Andrés Felipe Navas and Clara Oliva Pantoja were
taken to the cooling-off area during their captivity” which makes the statements
seem incontestably certain, but no evidence is offered. That a person accused
contests or fails to contest an accusation cannot be considered as a legitimate
means of demonstrating responsibility.

It is also observed that the analysis limits itself to a narration of the most
spectacular cases, which are not necessarily the most representative ones in
terms of the degree of injury, and pays no attention to the general aspects of the
developments of the peace process, in relation to these subjects. For this
purpose, we mention some which the report omits.

« The initiation of the study of ideas on “a cease-fire and end of hostilities™ with
the purpose of negotiating in an environment more favorable to the construction
of peace. In development of this study, based on Order 16 of May 31, 2000,
there was an exchange of proposals on the cease-fire and end of hostilities. At
present, negotiations continue.

e The agreement on the validity of human rights and international humanitarian
law in the Zone which it is proposed to establish for dialogue with the ELN.

e The unilateral and unconditional hand over by guerrillas of persons that they
held.

The Office of the High Commissioner for Peace insists and has always insisted on
the importance of respect for the principles of International Humanitarian Law and
the will to sign agreements on fundamental matters -of respect for persons
protected by such norms, and by due application of the principles of proportionality
and distinction.

The High Commissioner also recalls that this is particular point of discussion in the
Peace Dialogues with the guerrillas, in the following terms:

e For the specific case of the negotiation process with the FARC:

Point 9 of the Agenda:
Agreements on International Humanitarian Law
Disengagement of children from armed conflict
Anti-personnel mines
Respect for the Civil population
Validity of international norms

Point 10 of the Agenda:
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The Armed Forces

The defense of sovereignty

The protection of Human Rights

The fight against the self-defense groups
International treaties

« Without prejudice to the signature and implementation of humanitarian accords
in the past, during the month of January 2000 an agreement was reached
regarding the method to be used in discussions and main issues, and it was
agreed that the first point of negotiation would be economic and social
development, with four basic objectives: the generation of employment,
economic growth, distribution of income and social development.

e For negotiations with the ELN:

Point 1 of the Agenda:
International Humanitarian Law, Human Rights, impunity, justice, insurgency
and conflict.

Situations of special concern
The evolution or armed conflict, and peace talks

The draft report states that “the constant debasement of the terms of the conflict
and its generation run very deep, and calls to armed agents to subject to their
actions through the mandate of International Humanitarian Law, and to avoid
destruction among the civil population and damage to the environment, have been
completely ignored and even rejected. In this framework, the situation has come
to the extreme that not only is the civil population not respected, but also the
minimum humanitarian rules for the combatants themselves have been ignored”.

The Government recognizes humanitarian norms since Colombia is High
Contracting Party for the international instruments which contain them. Thus, it
cannot accept that it has “rejected” observance of them in a report.

In regard to the considerations of the establishment of a cooling-off zone, highly
specific remarks will be made, since the report treats it as a territory in which any
act or authority of the state is absent, and claims that the zone is a “laboratory of
crime”.

The establishment of a cooling-off zone is, in no way a concession of power to the
guerrillas, and is precisely an act of sovereignty on the part of the State, within the
real scheme of a negotiated political solution, and the development of the
fundamental right to peace.
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The Constitutional Court has explained this clearly in its recent Finding C-048 of
2001:

“The political decision not to end conflict through violent means but through
a negotiated and concerted solution is an act of sovereignty on the part of
the State, since through exceptional means it seeks to put an end to an
irregular situation, recover its capacity to repress and punish crime, in the
name of a just and more vigorous social, political and economic order,
which will genuinely guarantee and protect human rights.”

“The cooling-off zone cannot be considered as an act of abandonment of
territory by the State or as the delivery of the same to other powers, and it
must be understood as an act of peace which must generate trust in
dialogue.”

With regard to the alleged absence of authorities, the opinion expressed in the
draft is incorrect. First, it should be explained that in the cooling-off zone there is,
as there is in any and every part of Colombia, full jurisdiction. The action of the
judges in that jurisdiction is developed in accordance with the Constitution and the
law, and no part of the country, including the cooling-off zone, lie outside the
framework of sovereignty and the performance of judicial functions. In effect, the
Court stated:

“The Constitution does not order the permanent physical presence of civil
authorities throughout Colombian territory, but it refers to the exercise of the
authority of the State, that is, the existence of jurisdiction or competency for
its decisions to be applicable and enforceable throughout the country®
(Constitutional Court, Finding C-048/2001). .

In order to understand this particular problem, we offer a brief explanation of the
development of jurisdiction in the cooling-off zone, which indeed differs from the
view proposed by the draft report.

Department of Meta

~ In the municipality of Mesetas, and with regard to the Prosecution Service, prior
of the establishment of the cooling-off zone, there was one local Prosecution
Office for minor offenses, transferred to San Juan de Arama. For crimes within
the competency of the Regional Prosecution Service (crimes for greater
amounts) competency was previously and still is with the Regional Prosecution
Office in Granada. With regard to the Courts, prior to the establishment of the
cooling-off zone, there was one municipal civil and criminal court which moved
(but continued to exercise jurisdiction) and today is the Third Civil Criminal
Municipal Court of San Juan de Arama.
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- In the municipal district of La Uribe there was no Prosecution Office prior to the
establishment of the cooling-off zone, and crimes within the competency of the
local prosecution service and the Regional Prosecution Service were taken up
by the Prosecution Office in San Juan de Arama. There were not and are not
any courts there. Jurisdiction is in the courts of the nearby municipal districts.

- In the municipality of Macarena there was no prosecution service prior to the
establishment of the zone, and criminal offenses continue to be the business of
the Villavicencio, San Juan de Arama and Granada prosecutors. There was
one civil-criminal municipal court, which changed its location, and became the
Fourth Civil-criminal Court of the municipal circuit of San Juan de Arama.

- In the municipality of Vista Hermosa there was no prosecution office, and
crimes were and are the business of the regional prosecutor of San Juan de
Arama. There was a civil-criminal municipal court in Vista Hermosa, and this
was relocated to become a civil criminal court in municipal circuit of San Juan
de Arama.

Department of Caqueta:

- In the municipality of San Vicente del Caguéan there was a local prosecution
service for petty crimes, which was moved to Puerto Rico. For crimes within the
competency of the regional prosecutors (crimes for higher sums of money)
competency was and is located in the Prosecutor's Office of Puerto Rico. There
are two civil-criminal municipal courts in San Vicente del Caguan, which
relocated and became civil-criminal courts of Puerto Rico.

In addition to the existence of jurisdiction, there is the exercise of municipal
authority, and this is a reflection not only of the presence of the State, but of the
recognition of that authority and the development of democratic principles of
popular election. Thus, on October 30, 2000, the elections of mayors took place
by direct voting of the local population in the cooling-off zone, in an atmosphere of
total normality.

It is therefore untrue to state that “the FARC have become a de facto authority”.

With regard to the crimes which are allegedly committed there, the State is
undertaking the criminal investigations related to them, in accordance with
jurisdiction.

Here, the Government views with extreme concern that the draft report, given its
importance and seriousness, contains radical assertions such as that kidnapped
people are to be found in the cooling off zone, and this only serves to exacerbate
the war, and paradoxically, to feed the polarization referred to in the report itself.
On this point, it should be noted as an illustration, even though it is not part of the
period covered by the report, that despite the assertions made as to the location of
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the girl Juliana Villegas, kidnapped by the FARC, the facts show that this was not
the case.

The evolution of paramilitarism

The characteristics of the armed conflict in Colombia and its intensification in
recent years have led to a significant increase in the guerrilla groups, who number
some 21,645, and in the self-defense groups who number some 8,150, despite the
actions of the State to combat all groups acting beyond the pale of the law.

It is important to note that it is also a matter of serious concern to the Government,
as it is to the Human Rights Office, that certain members of the Armed Forces,
retired with discretionary powers, have formed links with the illegal armed groups,
as reported by the mass media.

With regard to specific situations included in the Report, the Government wishes to
state, on the one hand, that the accusations made against public officials for
supposed cooperation with illegal armed groups are being investigated by the
judicial and disciplinary authorities competent to do so, and value judgments
should not be passed in advance of the final result of the investigations.

On the other hand, in the events in which there is mention of the existence of
paramilitary activity in different parts of Colombian territory, the authorities have
mounted operations which on several occasions, as the figures given below will
show, have provided specific results in the capture or killing of members of these
groups acting beyond the pale of the law, and the seizure of war material.

In other events, at which the Prosecution Service has been present, raids have
been conducted, and the forces of law and order are engaged in control operations
in cities and rural areas, with the human and technical resources required for this
type of activity.

With regard to judicial and operational progress against the self-defense groups, it
should first be stated that the leaders and members of paramilitary groups, and
members of the Armed Forces who have been assisting or collaborating with them,
are being tried, with all the rigor of process of the ordinary courts.

It should be stated that the democratic structure of the Colombian State,
expressed as a division and independence of public power, prevents the
Government from instructing or conducting criminal cases, since this competency
is assigned by the Constitution to the Judiciary. Nonetheless, by virtue of the
constitutional principle of harmonious cooperation between the powers, the
executive, as part of its policy to combat the self-defense groups, provides support
to the actions of the judiciary, in a number of different ways, amongst which
mention will be made of the following:
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- Support, through the Presidential Program for Human Rights and International
Humanitarian Law, for the Human Rights Unit of the Prosecution Service,
through logistic cooperation for the transfer of members of judicial commissions,
the gathering of evidence, a transfer and maintenance protection and relocation
of witnesses.

— Working groups have also been formed between government entities and
investigation agencies for the follow up and encouragement of investigations
regarding cases of human rights violations. It should be noted that the special
committee for case pursuit is shared by the Vice-president of the Republic, and
two of its members are the Attorney General and the Procurator. Of a total of
18 serious and relevant cases selected, 12 convictions have been issued, 16
preliminary investigations have been ordered, and a large number of people
have been implicated in the process in these cases, with regard to the
disciplinary power exercised by the Procurator's Office. With regard to the
investigations pursued by the Prosecution Service, there have been 44 orders to
indict, and 36 warrants issued, and 6 related criminal cases have resulted in 6
convictions.

— The forces of law and order, for their part, have contributed to the struggle
against the self-defense groups, through combat, seizure of weapons and
capture of members of those groups, as is corroborated by the operation of
results during the year 2000: 315 members of the groups captured, and 89
killed.

— The Prison Administration Service INPEC reports that 736 members of the
illegal self-defense groups are being held in prisons, that is, close to 10% of the
total membership of the self-defense groups (8,150). The Government has also
created a National Coordination Center to combat the self-defense groups on all
fronts. )

The center is responsible, as its name suggests, for coordinating activities
against illegal armed groups by the military authorities, the Police, the Judiciary
and civil authorities of the State.

As a result of strategies in intelligence, investigation and action by the courts as
guided by the Center, the increase in the number of armed illegals captured and
killed has indisputably shown the commitment of the Forces of Law and Order
to combat all those who generate violence with equal rigor.

The increase in the number of actions against the self defense group has been
satisfactory, and is expressed both in the previous terms of captures of
casualties and prisoners, and in the seizure of weapons, ammunition,
communications equipment and transport equipment, and this in turn
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demonstrated that the action of the state against this illegal armed groups is
exceedingly severe and unremitting.

_ Within the framework of the Center's activities, a financial strategy has been
designed and is being implemented, to dismantle the sources and funds of
support for the armed groups. The strategy consists of the identification, follow
up, freezing and seizing of financial assets in banks and other securities
belonging to the various self-defense groups, in the local financial system and
abroad, which belong to or are intended for their members, in order to weaken
the flow of resources which sustains those groups.

Also, the mechanisms required to adopt measures such as the extinction of
ownership of movable goods and real estate belonging to these groups is in the
implementation phase, and when this property has been seized it will be
auctioned in order to obtain additional funds to combat those groups. This
activity is being undertaken by the Superintendency of Banks, the Prosecution
Service, the Procurator's Office and the Ministry of Finance, amongst others.

The evolution of internal displacement

Estimates of forced displacement

In order to quantify the dimensions of forced displacement, the Report bases
itself on figures published by the NGO CODHES, which operates an information
system which attempts to estimate displacement through monitoring of
information published in a national press, a periodical sampling of institutions,
and a survey of the displaced population.

For the same purpose of making global estimates of .displacement, the RSS
operates its SEFC system, which uses contrasting sources, based on a regular
procedure for consultation and comparison of sources which are part of the
National System for Assistance to the Displaced, among them government
agencies, NGOs, the churches, community sources and the displaced
themselves, from 35 RSS information points located in the 32 departments of
Colombia. According to the RSS-SEFC estimates, there were 1,351 events of
mass displacement in the year 2000, which displaced 128,843 individuals,
forming 26,819 households. 35% of these displacements (467) correspond to
the first 6 months, and 65% (884) to the second six months, an increase of
89%* . The global figure of CODEES , quoted in the report (308,000 individuals
in 11 months) is 58% higher than the SEFC estimate, and no account is taken
of the December figures for the Report.

* RED DE SOLIDARIDAD SOCIAL. Red Nacional de Informacién de Poblacién Desplazada:
Avances, Componentes, Metodologia y Cifras. Bogota, February 2001. p 7 and p.36.
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With regard to the burden of responsibility among those allegedly causing
forced displacement in 2000, the RSS-SEFC estimate is that the self-defense
groups were the cause of 58.09% of the total, the guerrillas 11.26%, armed
agents of the state 0.13%, and more than one of the foregoing, 30.1%. The
proportion of the responsibility varies, but with respect to events of
displacement, were the responsibility of the guerrillas is 43% and of the self-
defense groups 34%. This explains the fact that the actions of the self-defense
groups, on average displace 154 individuals, while those of the guerrillas
displaced 24. And armed confrontation between more than one of these groups
displaces on average 185 individuals.

With regard to the geographic distribution by department of displacement, the
Report coincides in general terms with the RSS, but with two important
omissions. The report makes no reference to the situation of the Department of
Choco, which according to RSS-SEFC in 2000 held third place in expulsion of
the displaced (11.29% of the total) and the fourth in reception (6.2%); nor does
it mention the department of Sucre, which occupies 6™ place in expulsion
(3.61%) and 9™ in reception (3.79%). Both departments are among those with
the highest priorities for attention.

There is another important omission in the quantity of information on forced
displacement in the Report. There is no information on the return of the
displaced to their place of origin after displacement. The RSS-SEFC estimates
are that in the year 2000, a total of 47,338 individuals, forming 9,692
households, returned to their place of residence. Given the total estimated of
128,843 individuals displaced, this returning population represents 36.74% of
the population displaced in 2000. If the relocations for the year 2000 are also
taken into account, the RSS-SEFC estimate is for 2,835 individuals, and there is
therefore a balance of 78,670 individuals affected in that year who continued to
be displaced at the end of it. It should also be noticed however, that return or
relocation does not cancel the legal status of being a displaced person.

Assistance for the displaced population

The Human Rights Office report offers a very short and mistaken appreciation of
the Government's performance in emergency humanitarian assistance to the
displaced population. In order to comment on its scale, it refers solely to the
amount of one of the lines in the National Budget intended for this purpose. In
reality, public funds destined to assistance in 2000 are much more than the
$9,400 million mentioned by the Report, and indicate a remarkable expansion of
institutional capacity for the response to the emergencies of the displaced
during the year.

Last year, direct humanitarian assistance for emergency cases of massive
displacements, using resources from the National Calamity Fund and the RSS,
have provided humanitarian aid to 12,062 households. With regard to non-food
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assistance for mass displacements, a total of $402,643,811 was invested, in
cooking kits, tableware, night kits and hot-climate kits. This was a benefit to
1,558 families.

In cases of individual or family humanitarian assistance, the RSS has set up
guidance and assistance units (UAO) and a scheme of manage humanitarian
assistance through several NGO operators, covering 16 cities, which in the year
2000 provided food and non-food assistance to 107,055 individuals, for a cost
of $9,816,996,750.

It should also be noted that this assistance is provided in coordination and in
complement to assistance provided by international community organizations,
such as the International Red Cross Committee.

As coordinator of the National System for Assistance to the Displaced, the RSS
seeks to optimize the use of its various resources available, to maximize the
promptness and coverage of its delivery of services. Here, the funds donated to
Colombia by the international community and executed by operator agencies
such as the International Red Cross Committee are an integral part of the
scheme of assistance operating in Colombian to attend to the displaced.

Assistance for the displaced population is nonetheless not limited to emergency
humanitarian aid. It also includes major investments in actions to secure their
social and economic stabilization. In 2000, the RSS financed 31 production
projects, for the benefit of 5128 households, at a total cost of $3,045,660,485.
In addition, a loan fund was set up in 2000 for the displaced, with contributions
from the RSS and the Peace Investment Fund (FIP) for a value of $6,000
millions.

The displaced are also assisted by a number of state agencies with specific
responsibilities and budgets, among them the Ministry of Health, the Housing
Agency INURBE, the Agrarian Reform Agency INCORA, and the Family
Welfare Agency ICBF, amongst others, which provide access to social services,
housing and land. In 2000, the services provided to the displaced were
expanded and improved.

Finally, we must note that the National System for Assistance to the displaced
operates throughout the country on a regional and decentralized basis. The
municipalities and the departments play a decisive role in direct assistance to
the displaced, and to the co-financing of lasting solutions.

During the year 2000, the RSS actively promoted the resuscitation or start up of
Departmental Committees for the implementation of public policy benefiting the
displaced. These Committees have made progress in preparing contingency plans
and in designing action plans to organize their activities over time.
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The National Register of the Displaced

The Report presents a confusion concerning of the function of the National
Register of the Displaced, since it criticizes its capacity to make valid estimates of
the scale of displacement in Colombia. It is most important to be clear that the
overall estimate of the placement is produced by the RSS/SEFC and not by the
Register. The function of register is to materialize access for the displaced to the
benefits established in the law, and to provide a basis for follow-up in services
rendered to beneficiaries.

The Report also criticizes the register in its real function, stating that the displaced
see it as an obstacle and not as a mechanism of access.

In the face of the statement, it must be first said that there is no regime for benefits
using public funds which does not require a registration process in order to
formalize the individual as a beneficiary. All systems providing services require
information on the persons served by the regime. This information is the basis for
the organization, planning, logistical operation and follow up of assistance
programs, and is essential in order to account for the cost of public policy, in
particular where benefits are directed at the needs of a specific population group.

Second, it should be said that the National Register for the Displaced operated by
the Government has been developed with the active participation and direct
technical assistance of UNHCR, and its design and content correspond to
international practices and standards for process involving the census and
registration of the displaced population.

Third, the procedure for registration is very simple, and is in no way and "obstacle".
The persons affected who wish to have access to the programs have only to
present a statement that they are displaced, in the office of any agency of the
Procurator’s Office, in any municipality in Colombia. No evidence is required to
make such a statement.

Finally, for access to emergency humanitarian assistance in cases of mass
displacement is registration is not a prior requirement. Also, for such cases there
are simplified procedures for collective statements to be made, which allow
appropriate assistance to be provided promptly.

The facility of access to the register explains the notorious increase in the number
of registrations of the displaced during the year 2000, and this is a point which was
noted by the Report. The average annual increase in registrations between 1995
and 2000 was 720%. :

Legal protection and security
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While it may be true that the current situation of expansion and degradation of
armed conflict in Colombia imposes very serious challenges in the protection of the
civil population in general, and of the displaced population in particular, progress
was made in 2000 in the protection of the rights of the displaced.

With regard to displacement, the RSS has actively promoted the creation of a
mechanism to protect the displaced with its proposal to open up humanitarian
spaces in areas in zones of conflict. Important and comprehensive projects have
also been implemented in the area of displacement, for regions such as Southemn
Bolivar, Eastern and Antioquia, Central Choco (lower Atrato) and Meta.

With regard to legal protection, as the Report states, there have been important
decisions in favor of the rights and interests of displaced during 2000. The RS S,
in implementing these decisions, works together with other key agencies in the
National System to start up specific activities ensuring that the displaced are
provided with stability in the terms of Law 387/97. Also, the development of
regulations during the year 2000 has improved for access to health, housing, and
credit.

Finally, it should be noted that the National Council for Comprehensive Assistance
to Displaced, during the period covered by the Report, had not yet come into
operation. It should however also be noted that the Council is now sitting, and
leads the start-up of the System for Comprehensive Assistance to the Displaced
and actions ordered by findings of the Constitutional Court, in the terms of Law
387/97.

The administration of justice

Preliminary comments

The Colombian justice system has, like all organs of the State, suffered from the
critical fiscal situation of the country. Thus, the Judiciary has had to cut costs in
order to co-operate with the government in achieving proposed macro-economic
targets for.

Despite this, and indeed recognizing that there are weaknesses in the
administration of justice, efforts were made during 2000 to improve and maintain
the level of training and formation of investigators, prosecutors and other judicial
officers; and the processes of computerization of prosecution offices and courts,
amongst other projects, continue.

In the present circumstances, international assistance, in the form of non
reimbursable technical co-operation, has been of great help to the Colombian
justice system. Thus, funds allocated to the Justice component in Plan Colombia
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will be invested in the improvement of certain important aspects of the justice
system. Amongst them we should mention training and instruction for investigators
and prosecutors; advisory services for the improvement of the Prosecution
Service's protection program, including judicial officers; and advice and
strengthening of criminal investigation techniques, and criminalistics.

It also be noted that the World Bank has given support in the design of a project
for strengthening the jurisdictional sector of the judiciary, which is intended for the
implementation of schemes and processes into the activities of the courts.

The work of the Human Rights Unit of the Prosecution Service

The government is totally surprised at the repeated criticisms made of the Human
Rights Unit of the Prosecution Service, on the grounds that it supported the
assumption of competency by the Military Criminal Courts in the cases of Santo
Domingo and Pueblo Rico. In the light of details of conduct reported, and in
context of combat apparition operations in which such conduct occurred, and the
probable imprudence or excesses of army response, which caused the deaths of
civilians, it was considered that this was a matter of the exercise of military
activities in the strictest sense. If there is any agency whose work has produced
progress in the investigation of serious violations, it is precisely the Human Rights
Unit of the Prosecution Service, which has been praised by international
organizations of the credibility and standing of the Inter-American Commission for
Human Rights.

As a result of the investigations made by the Human Rights Unit of the Prosecution
Service, at December 1999 there were at 297 individuals detained, of whom 183
were members of the self-defense groups, 69 were agents of the State and 45
were guerrillas. This number increased by 10% in next:seven months, and by
December 2000 there were 392 persons detained, of whom 62.24% were
members of the self-defense groups, 24.23% were agents of the State and
13.52% were guerrillas.

At December 2000, the number of prevention orders issued by the unit was 220
higher than that for December 1999. Of the total of 918 warrants issued in the last
month of 2000, 15.46% were against the guerrillas, 27.88%, against agents of
State, and 56.64% against members of the self-defense groups.

With regard to indictments, 311 orders had been made against members of the
defense groups at December 2000, representing 54.85% of the total; 13.05% were
issued against the guerrillas, and 52.09% against agents of the State.

The Prosecution Service reported an increase of 52% in the number of warrants
issued, by comparison with the previous December. Once again, the largest
number of such warrants - 316 out of a total of 620- were issued against the self-
defense groups, which had been the object of 272 warrants in 1999.
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However, the greatest increase in warrants for arrest from one year to the next was
against the guerrillas: 159%. Agents of the State increased by 36.36%, and self-
defense groups by 16.17%.

Observations regarding the performance of the Prosecution Service

With regard to point 4 in Chapter VI (Situations of Special Concern) the
Prosecution Service considers that, in the light of the analysis of the administration
of justice and impunity, that if indeed not all members of Prosecution Service are
part of the judiciary career structure, this is not a totally report negative point for
reasons to be explained below, a large number of judicial officers administration
personnel and technical personnel do belong to the judicial career structure.

At present, some 12% of those in the Prosecution Service, in national terms, are
part of the career structure.

We consider, contrary to the suggestion made in the Report, that given the
particular circumstances of conflict in Colombia, the security considerations
involved in criminal investigations under way, and those who take part and the
officers responsible for managing them, it is advisable that the Prosecution
Service should retain the discretion to determine in each case, which of its
servants should remain active in its service.

Further, it cannot be said that by reason of the free appointment and dismissal for
posts in the Prosecution Service, and difficulties surrounding the security situation,
victims and witnesses are reluctant to collaborate and to denounce criminal
conduct.

In our opinion, there are two situations which are independent of each other: one is
the power to appoint the servants of the Prosecution Service, and the other is the
guarantee of success which may be obtained from the co-operation of witnesses
and victims in their testimony.

On this point, it must not be forgotten that the so-called "regional Justice” system is
being dismantled, and this has had a decisive effect on the problems experienced
in obtaining statements from individuals directly affected by the commission of
serious violations of human rights and in the effective cooperation of witnesses of
the events, as well as presenting an implicit risk for judicial officers who are
responsible for these investigations. It is at this point which the discretionary
powers of the Attorney General come into operation to remove officers of the
Prosecution Service not only from their responsibilities for certain cases, but also
to produce their relocation, and, on several occasions, to seek ways of allowing
them to leave the country due to risks to their personal safety and that of their
families.
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At all events, it should be noted that there are minimum requirements it to apply for
a post in Prosecution Service, and this greatly assists the process of selection and
appointment of its officers in all areas of activity.

The internal resolution which develops Decree 49 of January 10, 1995, with regard
to the minimum requirements and equivalences for access to posts at any level of
the Prosecution Service, is an additional element in decision-taking when making
appointments in it.

With regard to the observation that there are serious violations of human rights, of
which the National Human Rights Unit has not taken cognizance, such as the case
of Pueblo Rico (Antioquia) in which six children lost their lives, the analysis
immediately conducted by the Prosecution Service, its regional office and the
technical investigation unit in Medellin, found that the terrain where the incident
took place and the history of a guerrilla presence in the area - both factors which
were known to the High Commissioners Office since November 2000 when there
was a meeting held at the Attorney General's office - determined that competency
should be based in military criminal justice, since the acts or in question were
principally the work of members of the forces of law and order, in pursuit of acts
related to their statutory functions.

We consider that the reasons surrounding the decision that the Military Criminal
Courts should take cognizance of the events which occurred in Santa Domingo,
Tame, Department of Arauca, in which several civilians lost their lives, are
supported by all requirements of law for the military tribunals to take responsibility
for the investigation.

The particular circumstances which surrounded the conduct of those who took
part, and the context of this lamentable incident, are part of the exercise of military
activities, in strictest sense.

Nonetheless, the Prosecution Service takes cognizance, by mandate of the
Constitution, ex officio, or as a result of a complaint, of the alleged commission of
punishable acts provided for in the Criminal Code, in this case, as it did for the
denunciation which has made by the commanding officer of the Colombian Air
Force for the alleged crime of slander. And this, for obvious reasons is within the
competency of the ordinary courts, which have in fact taken cognizance of it.

We agree that is important to keep the National Human Rights Unit informed of
investigations concerning the most serious violations of fundamental rights in this
country.

The Office of the Attorney General, in order to guarantee transparency and
efficient in the allocation of investigations to the National unit, has delegated
powers to the Prosecution Service Headquarters to make such allocations, in strict
observance of criteria which should be followed.
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The constant and special instructions of the Attorney-General with regard the
allocation of investigations to the National Human Rights Unit reflects the gravity of
violations of fundamental rights, and refers to those alleged to be responsible for
them, and to the impact which they may produce, amongst other considerations.

We therefore do not share the appreciation that due to the "excessive
discretionary powers of the Prosecution Service Headquarters", investigations in
matters of human rights are conducted outside the competency of the Human
Rights Unit.

It should be noted that the Human Rights Unit is competent to undertake
investigations related to serious violations of Human Rights and offences against
international humanitarian law, a fact which, given the particular characteristics of
Colombia‘’s conflict, adds to the volume of cases under its responsibility.

With regard to the appreciation of the Report concerning the program for the
protection of victims, witnesses, judicial officers and those taking part in criminal
processes, for account of the State and under the co-ordination and management
of the Office of the Attorney General, based on the provisions of Law 418 of
December 1997, the government provided instruments in the search for peaceful
co-existence and the efficacy of the justice system, amongst others, we must
propose the following considerations:

- It is true that the program has not had sufficient funds for implementation, and
this is a situation which is which should be provided for by the Ministry of Finance,
the representation of the government. This should be included in the budget
proposals of the Prosecution Service, with the amount required to equip and
operate the program. Nonetheless, the efforts and the commitments of the Service
have enabled it to ensure the safety and protect the lives of program users and
those of their families, when necessary. This is shown in the comparative statistical
report, which goes back to the start of the program.

The responsibility, interest and concern of the Prosecution Service to make the
protection program efficient and appropriate, led the Attorney General and the
director of the United Nations High Commissioners office for Human Rights in
Colombia to sign a letter of intent in order to make a diagnosis of the program, with
the decisive support of the High Commissioners office.

This exercise has been in train since December 2000, and is intended to provide
the design of a protection system for witnesses, the victims and Prosecution
Service officers.

While it is true that the Prosecution Service protection program has not had the
funds to implement all of its primary activities in the preservation of lives and safety
of those who have, effectively, co-operated with the justice system, mention must
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be made of the figures which illustrate the program’s activity, especially since over
the last two years there has been a progressive increase in them (47% in 1999
and 70% in 2000) in terms of the number of cases attended to, as can be seen in

Charts 1 and 2.

It is plain that the budget provided for the program to function is insufficient,
principally in terms of assistance, given the flow of new individuals requiring
protection each year, and in particular, if account is taken of the fact that protection

and relocation of the family nucleus is sometimes required.

CHART 1

STATISTICS OF CASES ATTENDED TO AND REGISTRATIONS WITH THE
PROGRAM, 1997-2000

Year 1997 1998 1999 |[2000 [Total
Total requests received 317 352 449 578 1696
Individuals protected accepted 74 115 136 154 479
Cases not accepted/evaluated 243 237 313 424 1217
Individuals covered by the 235 389 485 542 1651
Program
% of cases accepted/No. of|23.34% 32.67% 30.29% |26.64%
requests
Earmarked funds spent (million|$359.9 $516.3 $628.9 |$821.9 [$2,327.1
pesos)

CHART 2

NEW CASES RECEIVED

[1999 [2000 |
January 5 9
February 5 12
March 16 )
April 16 12
May 13 16
June 7 14
July 6 9
August 9 12
September 13 11
October 9 10
November 11 13
December 5 17
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The situation of the prisons

With regard to situation of prisons, which is evidently critical, there must be
recognition of the efforts which have been made and which will continue this year,
with the intention of improving the prisons system. On the one hand, action has
been taken to increase increase the number of places in prisons, and on the other,
to overcome problems in administration operation and management of detention
centres. With regard to the increase in the number of places, the "plan to expand
prison infrastructure”, approved in CONPES Document 3086 is being executed,
and with regard to the management and operating problems, progress is being
made under an agreement with the Government of the United States.

With regard to the comments on prison establishments operating in this country,
the Report expresses concern at the serious situation there, and the following
comments should be taken into account.

First, it should be noted that the difficult situation of the country's prisons is a long-
standing problem, and due to its complexity it cannot be remedied quickly.
However, and despite the economic problems, this Administration has made it a
priority to look for solutions to the crisis in the prison system, such that an
individual deprived of his freedom may be assured that he will have adequate
installations and space to guarantee his human dignity, and his re-socialization.

With regard to the decisions of the Constitutional Court (T-847/00) it should be
noted that the competent authorities are complying with the Decision mentioned,
and further, the prison authorities do not remit individuals who have been
convicted to police stations, which are the responsibility of a different organization,
and on contrary, in accordance with their legal functions; they receive individuals
held in police stations and detention centers by investigation agencies which act as
a judicial police, since they may not remain more than 36 hours in a detention
center (see the final section of Article 371 of the Criminal Procedure Code).

Only in exceptional cases, and for security reasons, are the police premises or
detention centers used by agencies which perform the functions of the judicial
police for such purposes.

With regard to the comments in the Report on follow-up of the comprehensive
prison plan, the following should be stated:

In accordance with information supplied by the prison administration INPEC, from
the time of notification of decision T-153 of 1998, and up to this date, the
administration has provided 6286, as follows: the Picota Central Prison, 400
places; Palmira prison, 400 places; Cucuta prison, 404 places; Girardot prison,
400 places; Apartdo new prison, 328 places; Valledupar, 1600 places; the Picota
forces of law and order wing, 100 places; Manizales prison, 304 places, the
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Modelo prison, Bogota, 304 places; Villahermosa prison, Cali, 360 paces; Ipiales
prison, 160 places; La Ternera prison, Cartagena, 660 places; Lorica prison, 50
places; the Acacias penal colony, 298 places; Monteria prison, 258 places; El
Barne prison, Tunja, 260 places. And there has been an investment of
CP$923,763,627 in the improvement of living conditions in the following prisons:
Modelo (Bogota), La Picota, San Gil, Quibdo, Pitalito, Acacias, Cartago, Women's
Prison (Bogota), Puerto Boyaca, Women's Prison La Badea (Dosquebradas) and
others.

For its part, and the prison infrastructure fund FIC has contracted the following new
works, which will shortly be completed: New Prison, Acacias, 1600 places; San
Isidro, Popayan, 1,600 places; El Barne, Tunja, 1,600 places, totaling 4,800 new
places.

The first two of these projects should be delivered between June and November
this year, and the last in early 2002.

As part of adaptation plan, the prison infrastructure fund has contracted the
following works which should be delivered this year: Tolemaida, 200 places, Neiva
400 places, Cartagena 400 places, Monteria 200 places, Ibague 248 places,
Espinal 200 places, Mocoa 200 places, Pasto 200 places, for a total of 2048
places.

As can be seen, a substantial number of places has been created, and this will no
doubt help to improve the overcrowding which has occurred in several prisons.

It is also true that not all health services have been arranged with outside
providers, since none of the health promotion enterprises -EPS - have wished to
make themselves responsible for the provision of all services, due precisely to the
special nature of this case, but the prison authorities have signed agreements with
some of them for each level of medical complexity.

At the same time, contracts have been made with hospitals at all levels of medical
complexity in order to attend to the prison population, and this has increased
health coverage in the prisons. A reinsurance policy has been obtained to attend
to high-cost diseases. Health professionals have been contracted to provide
services inside the prisons.

In the interests of the health of the prison population, vaccination brigades were
formed, and basic sanitation exercises were conducted in several establishments.
At the same time, the prisons were provided with medicaments, and laboratory and
odontological materials.

With regard to the attention to the food needs of prisoners, audit procedures have
been created to insure that there is transparency in the contracts signed,
especially with relation to the quality of the service and compliance with time
schedules. Also, support has been given to the food committees, which are formed
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by representatives of each wing, and an officer of the prison, to whom the inmates
may make complaints or expressed their dissatisfaction in this matter.

In the struggle against corruption in the prisons, progress has been made and
INPEC has created an "anti-corruption unit" and a convicts assistance office, which
handle all complaints by inmates, and those of their families and relations. Further,
and for the same purpose, an anti-corruption hotline has been installed, with direct
communication to the INPEC headquarters, so that anyone may denounce any
irregularity, any offence against human lives, or an act of corruption of which he or
she may have become aware in any prison.

The iINPEC headquarters and the prison training school have been working on the
selection of future members of the Prison Service, and one of the most important
requirement for this is that candidates have good ethical and moral formation.

The prison authorities have been using the powers conferred upon them by the
Prison Emergency Act, and have suspended or dismissed members of the service
who have committed irregularities, while guaranteeing them due process and the
right to defense. There has been encouragement for prison officers, especially for
members of the security and custody group, to act as an example of honesty. At
the same time, there has also been encouragement, including the offer of payment
of rewards and total confidentiality as to the identity of the informant, for the prison
population to denounce acts of corruption or crime, which have occurred within
their prisons. Also, there is strict compliance with the terms of Law 190/1995, the
Anti-Corruption Statute.

The government, through the Enrique Low Murtra prison training school, has
developed a series of programs designed to train members of the Prison Service,
amongst which are the following: Training of Lance-Corpgrals, Special Training for
Valledupar, Basic Instruction for High-School Graduates Auxiliaries, Guidance for
Official Logistics. Retraining and Refresher Courses for Guards, Refresher
Courses for Prison Directors, Training for Promotion to Inspector, Seminar for
Awards of Distinction, Training for Promotion to Lieutenant, Captain and Major,
Induction to the Service, Seminars on Prison Management and Diploma courses in
Prison Security.

In this training, there is emphasis on instruction with regard to issues related to the
Service, as a facilitating agent in the process of comprehensive assistance to the
prison population, prison security, legislation, the prison regime, Human Rights,
professional ethics, and the management of convicts in the new prison culture.
During 2000, 6200 fall INPEC staff were trained. The training programs have
continued in 2001, with an emphasis on the subjects mentioned above, particularly
with reference to respect and protection of Human Rights of the prison population.

It should be noted also that the Ministry of Education (Cundinamarca Education
Office) has authorized the accreditation of the prison school to offer the Diploma of
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Prison Service Technical Officer to those members of the Service who have taken
training courses at that school. At the same time, it is intended that by mid-2001,
the School will be recognized by the Higher Education Authority ICFES.

Despite the serious difficulties which have arisen in the Prison Service, there is a
state policy for the promotion and comprehensive development of the prison
population, as part of which a comprehensive prison plan has been designed,
prepared and adopted. The plant makes a diagnosis of the principal difficulties in
the system, and proposes solutions for them. The Plan will be followed up on an
ongoing basis in order to verify application and to analyze impact.

At the same time, the Government, in the belief that the main problem of the
prison system is the lack of prisons, and the fact that existing prisons are obsolete
and out of date, has taken a priority decision to build new prisons and to update
those currently in operation, designing a strategic prison plan, which is linked to
the National Development Plan. This requires the Administration to construct more
appropriate premises for the prison population and ensured that is has dignified
conditions, and to secure re-socialization, based on the satisfaction of basic
needs.

In Decree 1890 of 1999, the Ministry of Justice was restructured, and a Criminal
and Prisons Policy Division was made part of its new structure. This Division was
assigned the functions, amongst others, of contributing to the preparation and
presentation of draft legislation designed to establish a State criminal and prison
policy.

At the same time, and at the same Decree, the FIC was formed as an internal
Department with administrative and financial independence, and with functions
formerly assumed by the INPEC Construction Department. Its purpose is to
formulate and develop prison infrastructure policy, in particular the acquisition of
land, and the design, construction, reconstruction, or remodeling, expansion and
equipping of national-level prison infrastructure.

Thus, INPEC has come to specialize in the function of the custody and re-
socialization and prison population.

Within this new strategic plan, and following CONPES Document 3086 of July 14,
2000, it is predicted that new prison establishments will be built for a total of
CP$314 billion, to generate 20,828 new places, also expanding the existing
infrastructure by 3800 places, at an estimated cost of CP$32.6 billion, and
improving and maintaining existing prisons at a cost of CP$16.7 billion.

In the light of overcrowding in the regional prisons, provision has been made for
the construction of 11 new regional prisons at medium-security level, each with a
capacity of 1600, at a unit cost of CP$24.2 billion, located as follows: Interior 3,
Northwest 4, West 1, East 1, Viejo Caldas 2. As part of the new prison policy of the
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Ministry of Justice, there is a proposal for an architectural model for prisons, which
can easily be adapted to local conditions, and which the buildings designed by FIC
will have a modern infrastructure in accordance with international parameters, with
substantial and appropriate space for the inmates, to work and undertake activities
in culture, instruction, recreation and health, and receive social and spiritual
assistance in such a way that re-socialization will be facilitated.

In addition, there is a provision to complete the wing for members of the forces of
law and order who are on trial or have been convicted in the Picota prison in
Bogota, where they will be provided with security measures that their particular
conditions may demand.

The construction, design and layout of the new prisons will permit greater internal
and external control, and this should insure that law and order will be maintained in
them, and that peaceful co-existence will be allowed to continue, with the
development of a genuine programs for re socialization. This should also reduce
overcrowding, since in the prisons will be built for a specific number of inmates,
and this should facilitate the acceptability of living conditions in terms of dignity, re
socialization, and respect for fundamental rights.

Further, and with regard to the expansion of the existing infrastructure, the plan
provides for work in medium-security wings in prisons where the infrastructure
conditions allow, in the establishments mentioned as part of the FIC adaptation
plans.

One of the first actions in the Government's priority to modernize the prison system
was the development of the Valledupar pilot plan, which consisted of the
implementation of a new model of national-level prisons. The intention is, within
the framework of respect for human rights, to comply“with the purposes of a
conviction, which are primarily the re-socialization of the convict, and to involve the
active participation of the community in that process, following the principle of
solidarity expressed in Article 1 of the Constitution. A special disciplinary regime
has been implemented in that prison, as a model for application in other prisons of
the same type.

The Ministry of Justice, in order to define a single design for prisons in accordance
with international parameters, and to implement a prototype system for their
management and operation which will guarantee the quality of the service, signed
an agreement with the United States Embassy which was primarily developed in
the Valledupar prison in the areas of selection, training and instruction of
administrative personnel and the prison guard service. It also covered the
proportion of procedure manuals to be used by operational and administrative
personnel.

In order to apply these regulations and procedures in new prisons, the government
is developing programs which are being applied in the first instance in the
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Valledupar prison, and it can be stated that that prison is a pioneer in anti-
corruption programs, in the administration and operation of prisons, in the
standardization of design processes for the construction of new prisons, and in
quality assurance for human resources, and that this will guarantee the
maintenance of peaceful co-existence and safety inside prisons, and secure
effective management control.

Nonetheless, it should be noted that this type of construction will be improved and
enhanced in terms of security and in the distribution of space dedicated to the re-
socialization programs and the reception of visitors, with in a new scheme to be
corrupt for the new prisons such as the "Eastern prison center” in Acacias, and the
Popayan San lIsidro prison, which are 2-story constructions, and which for
technical and security reasons have been made earthquake-resistant and will be
located on flat ground, with concrete foundations and floors, in order to provide
additional durability and avoid excavation by inmates.

At same time, the standards Agency ICONTEC has been contracted to certify, for
the first time in Colombia, the functioning of a prison establishment (the Valledupar
prison). The efforts of or operational and administrative staff have been brought
together in order to obtain the ISO 9000 Certificate, and if this is obtained, it will
represent a further progress towards a solution of the “Colombian prison crisis. *

At the same time, and based on the same agreement, technological co-operation
is sought, with a view to strengthening the high-security wing of the Picota prison in
Bogota, the pilot plan in Valledupar, the FIC, and the Enrique Low Murtra prison
school. The intention is to standardize regulations, and to define procedures for
the implementation of a model system of prison operation and management.

At the same time, an inter-institutional co-operation agreement has been signed
between the Ministry of Justice, the INPEC, and the Office of the People's
Defender. The agreement is currently being followed up in order to ensure that its
purpose has been strict complied with, which is to strengthen the compliance of
the office of the People's Defender, and in particular of the Peoples of Defenders
assigned to the Public Defense Department DNDP, with their constitutional
functions. This will contribute to the technical defense for the effective protection of
the fundamental rights of users, and the effective exercise of legal benefits
available to the prison population throughout the country.

As one fundamental aspect of the modernization of the prison system, work has
been done in computerizing the prisons, and in network integration of information
at national level, in order to facilitate consultation and the updating and control
actions taken with regard to the remission, reception and discharge of inmates. It
will also help to locate individuals, update their personal information, provide
information on their legal status, protect human rights, and improve the prison
service.
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Another priority target set by the government is the humanization of the prisons. In
this, the intention is to change the attitude towards inmates, in a way which takes
account of the individual, his conditions, needs, rights and obligations, in a
framework of respect for the dignity and human rights of an offender. This will
allow an evaluation to be made of its potential, even within the limitations of his
situation, encouraging the progressive development of individual and social values
and improving self-esteem, and this in turn will be further encouraged by the active
engagement of different sectors of society, government agencies and NGOs in
crime prevention programs and programs for re- socialization, as well as action
intended to provide welfare and support to prison inmates.

It should be noted that the Government, in the face of outbreaks of violence, and
in order to prevent criminal activities in the prisons, has acted to protect the lives,
property and other rights of inmates and prison staff, as required by Article 2 of the
Constitution, in harmony with the terms of Law 65/93. On several occasions it has
ordered the forces of law and order to intervene in one or another prison in order
to restore control, and to protect the human rights of inmates and staff working
there.

Also, in order to prevent situations which may affect good order and peaceful co-
existence in the prisons, extreme measures have been taken by staff, with
continuous operations of search and control of cells and wings in order to detect
any irregularity. At the same time, procedures are being implemented to insure
greater security for visitors, with greater and more appropriate control over times,
days, numbers of visitors received, and admission of visitors, with a view to
guaranteeing their personal safety.

Further, the Minister of Justice has issued his approval for the | N P E C Director to
respond to riots, conflict, and repeated disturbances to pyblic order in the prisons,
to create an immediate reaction group (GRI), which should restore normal
functioning of the prisons, and of transfers and remissions.

With the collaboration of the police and the forces of law and order, extreme
measures have been taken in order to avoid the entry of prohibited objects into
prisons, including money, jewelry, arms, drugs and so limit violence. Preventive
and intelligence work inside and outside the prisons is an ongoing activity.

The government has issued directives for preventive security purposes, intended
to promote and support the creation of Human Rights Committees and Standing
Working Commissions, so that there will be concerted dialogue which will promptly
make public and resolve situations which may give rise to conflict, and disturb the
public order and peaceful co-existence which should exist in the prisons, and
should implement a constant follow-up to develop and strengthen them, as
activities which are also considered as a means of reducing sentences.
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With regard to the violence which occurred if in the Modelo prison in Bogota on
27th April, 2000, it should be noted that the members of the forces of law and
order, before entering the prison, waited for Human Rights defenders- the Red
Cross and the People's Defender's office - who acted as intermediaries; and that
they, with regard for the social state of law which governs this country, and which
demands that dialog should precede any resort to force, only proceeded to enter
the prison when dialog was exhausted, and only in order to preserve public order
and to protect the rights of the inmates.

The tragic events of that day were the consequence of a confrontation between
some of the inmates, and were not due to the actions of the authorities which at all
times acted with prudence, and with respect for the rights of the inmates. If the
forces of law and order had not taken action at the right moment, there would have
been more casualties. We attach a copy of the Report made by the authorities.
According to that report, 25 individuals lost their lives and 17 were injured, and
there were no disappearances.

With regard to the draft legislation to concede a reduction of sentences in the
Jubilee year, the study made by the Constitutional Court, reflected in Decision C-
1404 of 2000, found that the initiative was not constitutional. The reduction of
sentence proposed did not correspond to any justified or justifiable instrumentation
of State policy, and the Court therefore find that it was not compatible with a state
of law.

Further, the Court found that this was a "concession" which amounted to a pardon,
snf which therefore did not comply with the minimum requirements established in
the Constitution.

Also, it should noted that law 599/2000 - the new Crimingl Code - would apply the
principle of favorability, which will be of benefit to a large number of convicts, since
it reduces the maximum sentence of imprisonment from 60 to 48 years, and this
proportion will be reflected in all sentencing periods contained in the present Code.

While it is true that Law 599/2000 created new forms of crime, it is also true that
the reduction of the sentences to be imposed will benefit a large nhumber of those
deprived of their freedom, many of whom will take advantage of the principle of
favorability.

In the same vein, it should be noted that the new Code (Article 38) allows that,
once certain requirements are met, a judicial officer may exchange imprisonment
for house arrest. A similar provision of the new Criminal Procedure Code (Law
600/2000) allows that provided that certain conditions are met, a judicial officer
may exchange preventive detention for house arrest. The same precept applies to
Subsection 1, in which a preventive measure - detention -will be appropriate
"when it the offence may be subject to a prison sentence of four years or more”.
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The conclusion therefore is that the new Criminal and Criminal Procedure Codes,
following the States criminal policy, are consistent in their principles, and contain
provisions in which, in accordance with the principles of minimum penalties,
regulates personal freedom as the rule and detention as the exception, which
undoubtedly allows the reduction of the prison population, with a consequent relief
to overcrowding currently evident in the prison system.

As part of the prison policy of the Colombian State, the construction of new prison
establishments is one of the considerations to be taken into account in the overall
solution of the prison situation, since in addition to the reduction of overcrowding,
in makes will be able to have appropriate accommodation for a dignified treatment
and re- socialization, and this will facilitate humanization of the system.

In formulating its criminal policy, the Government is placing great importance of
prevention, and in addition, is allocating this function to the Criminal Policy
Division. It is strengthening the invocation of alternative means to resolve conflict,
it designs projects for prevention which will be developed in co-ordination with
other state agencies which have competency, and it has recently created the
Conciliation Division as part of the Ministry of Justice.

Similarly, for the program for the "Houses of Justice" has been strengthened, in an
effort to decentralize the administration of justice, by bringing the system close to
the community, and offering an opportunity to resolve conflict and legal problems
within the neighborhood itself, providing faster and more personalized assistance
from the system to users. The program brings together different institutions in a
single place, for them to co-operate in solving community problems, as a form of
access to the justice system as provided for in Article 229 of the Constitution.

Given the complexity of crime prevention and the interest of this Administration in
drawing up proposals to combat the causes of crime effectively, we take this
opportunity to request the collaboration of the Office of the High Commissioner in
Colombia in the training of officials, and in the provision of technical support
considered appropriate, so that significant progress may be made in this area.

The Ministry of Justice is also working on draft legislation to introduce a new
Prison Code, and designed to protect the dignity and rights of the prison
population.

Similarly, electronic means are being used to record and control visitors, so that
neither their dignity more rights are imperiled. The authorities are also forming
security rings to control the process of admission, and avoid the introduction of
producing objects such as weapons, money, cellular telephones, drugs, and this
will help to maintain security in prisons and the protection of the property and its of
the inmates, and of Prison Service personnel.
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As can be seen, the Government is attempting to find effective solutions to the
problems of the prison system, and has taken relevant action to this end.
Nonetheless, it should be noted that the solution to this difficult situation, which
dates back many years, will not be reached in the short term, since it requires the
implementation of measures whose results can only be seen in the medium and
long-term, as and when the projects for the construction of a new prisons, and the
application of this Government's policy, materialize.

Finally, it should be noted that the solution to the current crisis in prison system
depends on the ongoing and effective collaboration of all citizens, without
exception.

Human rights defenders

The program for the protection of witnesses and threatened persons of the Human
Rights Division of the Ministry of the Interior is a response to a mandate of the
Constitution and the law, and to the terms of international treaties signed by
Colombia for the promotion of, respect for and guarantees of rights and the
application of international humanitarian law.

This program has been an element of high importance in government policy for
Human Rights, and has defined as its priority the protection of life and personal
safety, and the freedom of those who, due to activities related to the defense of
Human Rights, have been the victims of threats and harassment.

The protection programs, for which the Ministry of the Interior is responsible, have
undertaken a number of actions in the area of policy and instrumentation, as
described below, where we also state actions approved and performed during
2000 by each of the Committees for the Regulation and Eyaluation of Risks.

It is to be noted that the protection programs for journalists, social communicators,
and leaders members and survivors of the Union Patriotica (UP) and Partido
Comunista Colombiano (PCC) were created in the second half of 2000, which
explains in the quantitative difference in performance in comparison to the
program for the protection of human rights defenders and union leaders.

The Program for the Protection of Witnesses and Threatened Persons:

Human Rights Defenders, Union Leaders, Society Leaders and Witnesses of
Violations of Human Rights and International Humanitarian Law.

This is the first of the protection programs for which the Ministry of the Interior
Human Rights Division was made responsible. Mention has been made of the
concerted work performed jointly by social organizations and the Government,
designed to prevent violence and to protect the persons covered by the program.



55

The experience accumulated over more than three years of activities has led to the
promotion of other protection programs in order to provide special treatment for
individuals and organizations who have come under threat.

The legal framework of the Program

Article 6 of Law 199 of May 1995 makes it an obligation of the Ministry of the
Interior to form "... a special administrative unit, accountable to the Ministry, which
should take preventive action in the event of imminent threat to the to civic rights,
and to undertake programs designed to protect, preserve and restore human-rights
of those denouncing such threats".

Subsequently, Article 81 of Law 418 of 1997 defines the causes which may give
rise to protection as those which "relate to political or ideological violence, or to the
internal armed conflict", and the key groups to be protected a defined as follows:
¢ leaders or activists in political groups, in particular opposition groups
e leaders and activists of social, civic and community organizations, and
industry associations, unions, peasant-farmer associations and ethnic
groups
o leaders and activists of human rights organizations
e witnesses of violations of human rights and offences against international
humanitarian law, regardless of whether criminal proceedings have been
initiated, or disciplinary or administrative action has been taken".

* The protection program of the Ministry of the Interior will present the witness
referred to in second section of this Article upon request of the judicial or
disciplinary authorities, or permit authorities access to him, for which purpose it will
take the security measures required in each case.

Article 82. The program mentioned in the preceding Article will provide
beneficiaries with protection services and means of safety, including a change of
domicile and location, but it may not change their identity.

Law 549 of 1999 extended the term of Law 14 of 1997 for a further three years.

Article 4 of Presidential Directive 7 of 1999 orders "the Human Rights Director of
the Ministry of the Interior to attend to and process, through the Committee for
Regulation and Evaluation of Risks in the Program for the Protection of Witnesses
and Threatened Persons (Article 49 of Decree 32 of 1996), requests for protection
for persons covered by this Directive, in order to evaluate the risks and to take
protective measures as necessary".

The Committee for the Regulation and Evaluation of Risks
Article 49 of Decree 372 of 1996 created the Committee for the regulation and
evaluation of risks in order to regulate the program, establish levels of risk and
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evaluate and assign security measures required for each individual case. The
members of the Committee are:

the Director of the Human Rights Division of the Ministry of the Interior
the delegate of the Office of the Vice-President

the delegate of the Vice Minister of the Interior

representative of union organizations

representative of Human Rights NGOs

a representative of the security police DAS

a representative of the police (Special Guest)

The technical secretariat of the Committee is the responsibility of the coordinator
of the Protection Area of the Ministry of the Interior Human Rights Division.

The Committee for the Regulation and Evaluation of Risks is a democratic and
pluralist exercise, in which representatives of the unions and Human Rights
organizations, together with government officials, and police and security police
officers, bring together their efforts to adopt the most appropriate measures for
security of leaders and witnesses under threat.

Lines of action

The Committee for Regulation and Evaluation of Risks considered it necessary to
attend to its target for promotion with measures which immediately minimize the
degree of vulnerability of a person or organization which, due to his or its activity in
relation to the defense of Human Rights, is in a risk situation.

In this framework, the allocation of special protection measures is coordinated with
state security agencies, in addition to measures which the*Constitution and the law
require to be offered to all citizens.

Some of the principal measures are described below.

Humanitarian aid: In cases where a person covered by the program requires, as
a consequence of threats, to leave a zone of risk, the program provides
emergency economic support equivalent to three national minimum monthly
salaries for up to three months, in order to reduce the impact of forced
displacement immediately.

In cases where the protected person has taken the decision to leave the country,
this support may be extended for the period equal to that initially granted, in order
to facilitate proceedings with the relevant embassy.
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During 2000, approval was given to the delivery of 214 humanitarian aid payments,
covering the family of the threatened person as well as the person himself. This
aid was distributed as follows:

For leaders and members of Human Rights NGOs (including union leaders and
witnesses), 170 aid payments for a total of CP$312,598,162

For union leaders and activists, 44 aid payments were made for a total of
CP$78,917,969

Communications Equipment. Amongst the protective measures provided by the
program, an early warning system has been set to work, using cellular telephones
and radios for those protected and for the agents of the State, which have enabled
the forces of law and order to react promptly in order to combat risk situations
generated by persons involved in conflict situations.

During the year 2000, 500 communications units were acquired at a cost of
CP$64,096,325, and these were distributed in accordance with the needs of each
organization, giving priority to parts of the country in which the internal armed
conflict has intensified, including the south-west (Valle del Cauca, Cauca, Narifo),
the north-east (Santander, Arauca) and the north-west (Antioquia, Atlantico).

Currently, the defenders network is composed of 264 radios, which allow
immediate communication with officials responsible for attending to emergencies.

Up to the present, local sub networks have been created in the Departments of
Valle and Narifo.

Relocation expenses. This support is provided to persons covered by the
Program who, as a result of threats made against them, have decided leave the
area and to relocate elsewhere. For this purpose, three quotations must be
supplied to the Human Rights Division of the Ministry of the Interior.

In the year 2000, relocation expenses were paid on three occasions, for a total
cost of CP$1,137,950

Domestic air travel. There are threats which are so serious that in order to protect
the life and personal safety of the person threatened and his family, air tickets
must be provided to another part of the country, where the degree of vulnerability
will be reduced

During the year 2000, 315 domestic air tickets were supplied, at a cost of
CP$121,995,997 as follows: 136 for union organizations; 125 for leaders at NGOs,
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including witnesses; 33 for the police, and 21 for members of the Committee for
the Regulation and Evaluation of Risks .

International air tickets. In some cases, individuals who have registered under
the program, with the corroborating evaluation of the situation by the committee,
consider that it would be convenient for them to leave the country temporarily,
given that the threats are so intense that it can be seen that the means of
protection provided with in Colombia are insufficient. In the circumstances, the
program provides international at tickets for the family, provided that it can be
shown that the person concerned has the means of sustenance in the country of
destination.

This measure is approved by the Committee for cases in which the technical study
of level of risk shows the result of medium-low or higher.

In the year 2000, 135 international air tickets were provided the cost of
CP$150,640,958, as follows: 51 for union leaders, and 84 for leaders and NGOs
including witnesses.

Travel allowances. The program pays perdiems or travel allowances in order to
secure in order to ensure that the person protected is accompanied by his
bodyguard whenever he is traveling. This support also provided to public servants
who are members of the Regulation and Evaluation Committee, when personally
attending to cases whose characteristics require their presence in a specific part of
the country.

Although technically classified otherwise, the cost of board and lodging of
members of the Committee is covered by the program when their duties require
them to attend to the requirements of protection. .

Likewise, funds are provided for members of the police who travel on duty, in the
work of preparation of the risk studies of the offices and organizations registered
under the program.

During the year 2000, travel allowances were provided on 289 occasions, at a cost
of CP$ 104,682,490, distributed as follows: 228 for bodyguards for union
organizations; 14 bodyguards of leaders and NGOs; 33 for the police, and 27 for
members of the Committee.

Temporary support for overland transit. @ Where senior personnel of
organizations are constantly required to travel by reason of their work, or for

! The Legal Department of the Ministry of the Interior authorized operating expenses to be paid to
Committee members traveling to emergency situations or holding meetings in places where groups
in the program were at high risk, in order to make direct contact with the person harassed or under
threat.
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reasons of security, and they do not accept bodyguards, or it is not convenient or
advisable for them to have them, due to the characteristics of their organization or
of the area in which they are working, the program provides support for by
contracting an overland transport service which enjoys its full trust, in order to
reduce the degree of vulnerability during such transits.

Services are contracted subject to the presentation of three quotations to the
Human Rights Division of the Ministry of the Interior

In the year 2000, 15 temporary services to support land transport were contracted,
at a cost of CP$224,424,316, as follows: 5§ for union organizations and 10 for

NGOs.

Temporary support for river transport. In some cases, senior members of
organizations need to travel by river. In this event, the program contracts a river
transport service which enjoys its full trust.

During the year 2000, river transport was provided on one occasion, at a cost of
CP$3,564,000, for an NGO.

Productive projects. The Committee for the Regulation and Evaluation of Risks,
has considered the possibility of going beyond ordinary security operations for
protected persons, and as part of its means of protection, of encouraging those
persons to stay in the country. It has therefore opened a new line of action, in the
form of productive projects, in order to support persons who definitely cannot or do
not wish to return to their place of origin, nor to leave the country.

This line of action has been suspended until the program receives fresh funds.
Meanwhile the program will continue to provide guidance o persons affected, and
refer cases to the social solidarity network RSS.

During the year 2000, one pilot productive project was approved at a cost of
CP$4,950,000, to provide the possibility of restoring impaired rights, and to seek a
lasting solution to forced displacement due to threats.

Armoring of offices. The protection program commas offices of organizations
registered with the program, at the recommendation of the police.

During the year 2000, contracts signed during 1999 were performed for a value of
CP$2,302,372,889, to provide armor for 58 offices. Additional work was required in
the light of new considerations regarding armed internal conflict, in Saravena
(Arauca) and Apartado (Antioquia), where armor initially recommended by the
police had to be reinforced at cost of CP$392,166,029.

Also, new contracts for armoring the offices of 20 more organizations were
tendered, and are now passing through the appropriate legal procedures. The sum
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of CP$400 million has been brought forward from 2000, and a further allocation of
CP$1,100 million has been appropriated in the budget for 2001.

Likewise, technical studies have been contracted to be made by a an engineer
who is a specialist in architectural armor, and inspectors for the armoring contracts
have been contracted in order to ensure that installations and equipment are
correctly provided and the work is properly done, at a cost of CP$36,666,666.

Courses in self-protection. Among the means of protection provided by the
program through State security agencies there are workshops for self-protection.
During the year 2000, 577 courses were given by the security police DAS. The
costs incurred in arranging the courses were defrayed by DAS.

This method is used in cases where the technical study on risk levels and gives a
result of “low" and does not require the allocation of a more elaborate or technical
scheme of security for the person or organization. At the same time, the course is
a complement to other schemes for security protection, and aims to make sure
that the resources used in each case are used as effectively as possible.

Hard protection. Like the self-protection courses, hard protection schemes are
provided by the DAS, and consist of the allocation of one vehicle and up to two
bodyguards trusted by the person protected. The bodyguards are on the DAS
payroll and are trained by it, to accompany the person protected permanently to
reduce vulnerability.

The DAS provides bodyguards with bulletproof waistcoats, communications
equipment and appropriate weapons to meet the requirements of protection.

Thus, a summary of various kinds of protection offered by Program can be
described as follows.

Lines of Action Committee | Cost
Cases CP$
million
Humanitarian assistance 214 391.5
Communications 450 64.1
equipment
Relocation expenses 3 1.1
Domestic airfares 315 121.9
International airfares 135 150.6
Travel allowances 289 104.6
Overland transport 15 2244
support
River transport support 1 3.6
Productive Projects 1 5.0
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Armoring of offices 97 792.2
Self-protection courses 577
Hard protection schemes 45
Total 2142 | 1,854.2

This does not include the cost of self-protection courses or security schemes,
since they were borne by the DAS

The execution of budget includes a balance carried over from 1999, of
CP$460,538,344. Of the total of CP$2,572,800,000 for the year 2000,
CP$1,393,641,851 were executed in implementing the measures described here,
and the balance, $1,279,158,148 were assigned to the agreement with UNDP,
which contained commitments for the adoption of protective measures

Notes

e The Regulation and Evaluation Committee attended to around 2200 cases
in the year 2000, but 2142 of those correspond to cases in which support
from the program budget was arranged. The other cases referred to
persons not registered with the program, or with a level of risk which did not
merit special security treatment.

e The cost of communication services are not included, and these amount to
approximately $33,746,000 per month .

e The number of beneficiaries of the lines of support for overland and river
transport refers to organizations, and does not state the actual number of
individuals benefiting from them. It is estimated that 150 individuals
benefited from land overland transport support, and 10 for river transport
support.

e Only one productive project materialized, since it was only analyzed in the
final sessions of the Regulation and Evaluation Committee for 2000

e The chart does not include the cost of hard protection schemes approved
by the Committee, which was borne by DAS.

Special program for comprehensive protection for leaders and members and
survivors of UP and PCC

As a result of representations made to the Inter-American Commission for Human
Rights through the Mixed Commission for the search for an amicable solution in
the case of the genocide of members of the UP and PCC, the government
undertook to set up a special protection program designed for leaders, members
and survivors of the UP-PCC, which began work in the second half of 2000.

Leqal framework of the program
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Decree 978 of June 1, 2000 created special program for comprehensive
protection for leaders members and survivors of the UP and PCC, in the following

terms:

Article 1. The social program for the comprehensive protection of members and
survivors of the UP and PCC is created to attend to request for protection made by
persons who due to their ideological or party affiliation to either of the political
groups mentioned, have received threats against their lives, freedom or safety.

The Committee for Requlation and Evaluation of Risks

The same Decree which created the program also set up the Committee, which
evaluate cases and decides on action to be taken.

Article 4. The approval of protective measures referred to in the preceding Article
will be the responsibility of a Committee for Regulation and Evaluation of Risks,
composed as follows:

o the Director of Human Rights of the Ministry of the Interior, as chairman

e adelegate of the Office of the Vice-President

o the Co-ordinator of the Human Rights Group of the High Command of the
National Police

o the Manager of the Social Solidarity Network RSS or his delegate.

The following will be permanently invited, and may speak and vote:

e the Secretary General of the PCC or his delegate

¢ the national President of the UP, or his delegate

e President of Corporacion Reiniciar, as a petitioner before the Inter-American
Commission for Human Rights, or his delegate, and

» the director of Comisién Colombiana de Juristas, the Petitioner in the case
before the Inter-American Commission for Human Rights, or his delegate.

Paragraph 1. A delegate of the Office of the Procurator General and a delegate of
the People's Defender may attend, representing state control agencies

Paragraph 2. The Executive Secretariat of Committee will be the responsibility of
the Co-ordinator of the Protection Area of the Human Rights Division of the
Ministry of the Interior.

Paragraph 3. When the Committee discusses matters related to the armoring of
offices, a delegate of the National Police who is a specialist in this area may attend
will attend as a guest.
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Lines of Action

The program has been attending to its target population by supplying the following
protective measures:

Lines of Action Committee Cost
cases CP$
million
Humanitarian aid 120 264.9
Communications equipment 100 33.8
Relocation expenses 11 6.7
Domestic airfares 127 38.9
International airfares 1 3.1
Travel allowances 9 1.6
Service contracts 1 4.0
Equipment purchases 1 6.2
Communications support 241 3.5
Commitments for armoring  of 5 250.0
premises
Total 700.0
Notes

e The total allotted to this program was $700 million, of which $250 million will
be executed in 2001 in contracting the armorg of offices and residences of
members of the two organisations. This amount, plus CP$53,571,504 was
the budget agreed with UNDP for the implementation of protect measures.

e The Committee held its first meeting of on July 11, 2000

¢ The cost of communications services are not inclided, and these totaled
some CP$33,746,000 per month.

¢ The travel allowances were paid to delegates of the UP-PCC and Reiniciar,
who as members of the Regulation and Evaluation Committee travelled to
attend to the target population in various parts of the country.

Program for the protection of journalists and social communicators

Given the difficult situation in Colombia, in which journalists have been injured, or
have been forced to leave the country under threat, as a result of the their
professional activities in the dissemination, defense, preservation and restoration
of human rights and the application of international humanitarian law, the
Government considered it essential to create special mechanisms to protect them.

It has thus started on the program for the protection of journalists and social
communicators, which, like the other programs, has the support of the
Government and of international community.
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Legal framework of the program
Decree 1592 of August 18, 2000, regulates Article 6 of Law 199 of 1985, in the

following terms:

Article 1. The program for the protection of journalists and social communicators is
created for those who in exercise of their professional activity undertake to
disseminate defend, preserve and restore human rights and the application of
international humanitarian law, and who, due to circumstance, face risks to their
lives, safety or freedom, for reasons related to the armed conflict in this country.

The program will be the responsibility of the Human Rights Division of the Ministry
of Interior.

Committee for Requlation and Evaluation of Risks

The same Decree which created the program also provided for the formation of the
Committee for Regulation and of Evaluation of Risks, to evaluate each case and to
define the actions to be taken.

Article 2. In order to establish the levels of risk and to evaluate each individual
case for journalists and social communicators, and for offices in which they work,
the Committee for Regulation and Evaluation of risks is created and is composed
as follows:

o the Vice Minister of his delegate
¢ the Director of Human Rights of the Ministry of the Interior
e adelegate of the security police DAS

Paragraph 1: a delegate of the Office of the Vice-President and a delegate of the
National Police will attend all Committee meetings, as special guests, entitled to
speak and vote.

Paragraph 2: Three delegates of journalists associations appointed by the Ministry
of the Interior will attend all meetings as permanent guests, entitled to speak and
vote. At present these associations are:

¢ adelegate of Fundacion para la Libertad de Prensa
¢ adelegate of ASOMEDIOS
e a delegate of Fundacion Medios por la Paz.

Paragraph 3. The executive secretariat of the Committee will be the responsibility
of the Coordinator of the Protection Area of the Human Rights Division of the
Ministry of the Interior.
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Lines of action

The Committee for Regulation and Evaluation of Risks has in principle adopted the
same lines of action as the other programs, and as and when new alternatives
arise, they will be developed in accordance with relevant provisions of law and the

needs of persons protected.

Despite budget difficulties experienced by this recent program, 26 cases were
analyzed during the year 2000, and the following measures were approved and
are pending implementation:

Lines of Action Committee | Cost CP$
Cases million

Humanitarian aid 4

Communications 20

equipment

Domestic airfares 5

International airfares 12

UNDP Agreement 100.0

Total 400.0

Notes

- The Committee held its first meeting on October 5, 2000

- The sum of CP$300 million was committed with IMO implement soft protective
measures, and these are pending implementation and therefore are not detailed in
the chart.

Political action to protect the Programs’ target population.

As a development of the programs described, political action is being taken to a
comprehensive system of protection for the target population, including the
following:

e The generation of cooling-off activities between the departmental authorities
and social organizations

e Accompaniment of communities at risk

¢ |Inter-institutional verification commissions

¢ Meetings of the Committee for Regulation and Evaluation of Risks in towns and
cities around the country to support the work of union leaders and human rights
defenders

e Monitoring and follow up of complaints regarding violations of human rights

e Encouragement of investigations for violations of Human Rights and offences
against international humanitarian law

e Permanent dialogue at central and regional levels with the military and police
authorities, in order to co-ordinate security activities.
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Dialogue with university authorities, designed to facilitate solutions for members
of the academic community under threat for their activities in the defense of
human rights.

A committee to design mechanisms of protection for the medical mission
Regional seminars in Human Rights for workers, in conjunction with the
federated union CUT.

Ongoing attention to personal inquiries regarding security and protection
Ongoing on-the-spot attention to security and protection

Participation in the Subcommission for the protection of the population of the
Rio Cacarica basin

Protection for the committee and leaders in Apartado

Participation in the Human Rights Commission of the indigenous peoples
Participation in the Rio Viejo Alliance Commission

Technical secretariat for the Intersectorial Commission for follow-up of
investigations of human rights violations in the Department of Arauca

Technical secretariat for Intersectorial Commission for follow-up of
investigations of human rights violations in the Colombian Massif

Technical secretariat and Coordination of the Committee to promote the design
of a special program for the protection of the academic community at risk
Dissemination in videos and leaflets of Presidential Directive 7 of 1999
"Support, a dialog and collaboration of the State with human rights
organizations".

International seminar on protection for human rights defenders and union
leaders, in co-ordination with the police

International seminar on conflict and protection of the university community, in
co-ordination with the police

The promotion of the creation of a special commission to follow up investigation
of human rights violations against members of ASFADDES and CREDHOS
Coordination of humanitarian transport for high-risk communities

Participation in regional seminars on the protection of threatened journalist, or
journalists at risk

Participation in the Inter-institutional Commission for cases involving preventive
measures required by the Inter-American Commission for Human Rights, and
injunctions issued by the Inter-American Court for Human Rights.

Further, the Prosecution Service continues with its unbending commitment to
reduce levels of impunity, and has strengthened all national order Prosecution
Service units in basic areas such as training, logistics for infrastructure, and
appropriate staffing.

This can be seen in the progress made in several investigations undertaken by the
National Human Rights Unit, and we mention some of those referred to in the draft
Report.
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No. 593. Terrorist attack on the premises of ASFADDES and others, in Medellin,
on 24th June, 1999.

The investigation was assigned by order of the Prosecution Service headquarters
in the Resolution 624 of September 14, 1999. It is in the preliminary phase.

No. 782. Murder of Jesus Ramiro Zapata, in Seqgovia, Antioquia on _May 3, 2000

In resolution 443 of May 5, 2000, the Prosecution Service headquarters allocated
the investigation to this unit, and the investigation is in the preliminary phase. A
collection of evidence has been effected on order to establish the motives and
authors of the events in question.

No. 837. Murder of Elizabeth Cafas, in Barrancabermeja on 12th July, 2000
The investigation was assigned to the Human Rights Unit by order of the
Prosecution Service headquarters in resolution 1.230 of July 18, 2000.

By a resolution dated 28th February 2001, the Prosecution Service ordered
instruction proceedings to be opened, and a issued a warrant of arrest and
interrogation of Wilmer Amaris Jaimes, aka Chucho.

No. 921. Kidnap of Angel Jose Quintero Mesa and Claudia Patricia Monsalve
Puligarin, who disappeared on 6th October, 2000 in Medellin.

The Prosecution Service headquarters assigned this investigation to the Unit in
resolution 2547 of October 29, 2000.

In an order dated November 27, 2000, instructions were given for a judicial
inspection in the offices of GAULA Oriente in the municipal of district of Rionegro,
Antioquia, to obtain documentation related to the operations of GAULA personnel
on the date of occurrence of the events, and of persons detained or investigated.

And there were also 15 judicial inspection proceedings arranged by the special
prosecutor's office in Medellin, including Battalion 17 Bejarano Mufioz. Army
Brigade 17 in Carepa Antioquia, the Voltigeros de Carepa Battalion and others, as
commissioned by the Service.

Evidence continues to gathered in order to establish the motives and authors of
these events.

No. 943. Attack on the President of FENALTRASE W.ilson Boria, on 15th
December, 2000, at Cra 80/Calle 103, Barrio Bochica, Bogota, in which a heavily
armed gang attacked, leaving the bodyguards Tomas Enrique Quifiones
Mendigafio and Giovanni Aldana wounded, and Maria del Pilar Bolafios Gonzalez
and Eilmer Horacio Rueda Daza dead.

On January 4, 2001, an order was issued for the preventive detention of Janeth
Araceli Orozco Benavides, for offences against Article 2 of Decree 1194/89, as
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author, and has Co author of attempted culpable aggravated homicide,
aggravated simple homicide and aggravated theft.

In a resolution dated 18th January, 2001, the order was given that no action
should be taken against Sandra Matilde Fernandez Gil or Marco Aurelio Martinez
Osorio.

On February 23, 2001, preventive detention was ordered against Juan Evangelista
Basto Bernal, a captain in the active service of the police Carlos Fredy Gomez
Ordofiez and Jorge Ernesto Rojas Galindo, a former Army captain. This measure
was ordered for attempted and culpable homicide, in material but heterogeneous
concurrence with paramilitarism.

On 1st March, 2001, an injunction was issued against Edgar Rodriguez Cortes.
Two individuals who were interrogated are awaiting a decision on their legal status,
and 4 warrants for arrest are pending issue.

Political rights

The Report simply states that elections were held at Departmental and Municipal
level, and goes on to list a series of attacks against militant politicians of the UP
movement. This ignores the vigorous interest of the public in mayoral elections in
1020 municipal districts and in elections for Departmental Governor's, Councillors
and Assemblymen. The Report also ignores important progress made in terms of a
transparent public debate between the many options represented by the
candidates.

The arrival of a variety of civic movements to form the local administration in many
Municipalities, the election of a member of the Guambiana indigenous community-
an ethnic minority- as governor of the Department of Cauca, for the first time in
history, and in general, the remarkable support for democratic institutions
expressed in the context of internal armed conflict, are convincing evidence of the
unwavering respect of the Government and the State in general for political rights.

Further, the large number of mass demonstrations for peace and against violence
a violation of fundamental rights, which are important expressions of political
freedoms, are conspicuously absent throughout the Report.

With regard to the case of the UP, mentioned in the Report, this was the object of
a denunciation made to the Inter-American Commission for Human Rights by
Corporacion Reiniciar and Comision Colombiana de Juristas. Colombia is a party
to the American Convention on Human Rights, and recognized the mandatory
jurisdiction of the Inter-American Court of Human Rights. Therefore, the individual
petitions made it to the Commission must the observed by a state in the context of
its obligations under the Convention, and the cases may be laid before the Court.
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In the case of the UP, the Government has indeed recognized the existence of
many very serious violations against members of this group, but its position is that
this was not genocide, since the events did not coincide with the International
definition of this crime.

In January 1997, in Report 5/97, the Inter-American Commission for Human Rights
declared the case admissible, accepted that it not a case of genocide, and
recognized need to individualize events in order to obtain elements for making a
pronouncement on the responsibility of the State.

The Commission offered itself as an organ for amicable solution of the case. The
parties (the Government and the petitioners) expressed their willingness to initiate
the search for an amicable solution, given the importance of the case in domestic
and international terms. It was therefore agreed that the process should start with
the creation of a Mixed Commission to study ways of making progress with this
mechanism.

The Commission was formed in March 1999, and was composed of
representatives of the U P, PCC, Corporacion Reiniciar, and Comision Colombiana
de Juristas on one side, and of the Prosecution Service, the Procurator’s Office,
the Office of the Vice-President and the Ministry of Foreign Affairs, on the other.

The Mixed Commission met on several occasions, and held special sessions to
analyze the security situation of members of the U P, in which representatives of
the police, the security police DAS, and the Ministry of the interior, have also taken
part.

With regard to the protection program, the petitioners before the Inter-American
Commission, and the members of the UP and PCC themselves, have presented a
diagnosis and a proposal.

Based on this, the Government undertook to them and to the Commission, on 24th
March, to set up a protection program in response to the needs of its beneficiaries,
within the framework of a competent national institutions.

In order to discharge this commitment, the Government has created a special
program for comprehensive protection of members of the UP and PCC, which was
referred to in the chapter on human rights defenders.

As part of this amicable solution, there has also been at special encouragement
for the investigation of acts of violence committed against members of the UP and
PCC, under the responsibility of the Prosecution Service and the Office of the
Procurator, both of which have created special internal sub-units to investigate
individual cases, applying uniform criteria, and taking account of the special
features of each case.



70

The process of amicable solution also includes the creation of a database of each
individual case being processed with regard to the UP and PCC, and the database
is now completed. Meetings have been held with technical staff responsible for the
project in order to refine the base, which now contains all the information which
was manually processed last year, for a total of 1445 records.

The database has enabled a statistical report to be prepared, taking account of
any combination of criteria which the parties have agreed to include in each
record, and this is an important basis of work for the stage which will now begin,
and will allow a specific follow up and updating not only of these cases, but of a
future ones. The Mixed Commission has decided that in principle, the database
will be located in the Ministry of Foreign Affairs, and in Corporacion Reiniciar, but
may subsequently be extended for the purposes of consultation or updating, to
other locations.

In a hearing held before the American Commission for Human Rights on 27th
February, 2001, the Mixed Commission delivered a joint report on a its evaluation
of the work completed so far. There was no agreement on the appreciations of the
parties regarding the execution of the special protection program, and separate
presentations were therefore made. It should be noted on this point, that the
special protection program has provided a very valuable support to individuals at
risk, and indeed, none of the individuals covered by the program has suffered from
any attack. With regard to the lamentable actions committed last year against
members of the UP, the competent authorities are conducting relevant
investigations in order to determine the circumstances of these events, and the
persons responsible for them.

In the Mixed Commission's report, it was decided to set up a working group to
begin a second stage of the search for an amicable solution with regard to truth,
justice and reparations, at the latest by May 15, 2001, with the issue of an
administrative act to create the group, and the holding of a formal event with the
presence of the highest levels of government.

Meanwhile, and until the second phase begins, the Commission will continue to
meet in order to resolve persisting difficulties in the process, and will attempt to
discuss various aspects various matters which arise in the process, in order to
comply with the International commitment made, and as a demonstration of the
parties sincere conviction that a solution can be found to this complex case.

The Government has repeatedly stated to the Interamerican Commission that it is
willing, and has the irrevocable intention to make progress in this case of such
great importance to the Colombian state, within the framework of the mechanisms
created, and those which may in future be agreed, as part of its duties under the
Constitution, the law, and conventions.



71

Follow-up of international recommendations

Recommendations related to the adoption of measures, programs and
policies for human rights and international humanitarian law.

With regard to the suspension of members of the armed forces compromised by
violations of human rights, there is currently a provision of law which allows
preventive measures to be taken for suspension as a disciplinary matter, and this
is contained in Legislative Decree 1797/2000, the Army Disciplinary Code. The
competent authorities are military commanders with disciplinary powers, and the
Office of the Procurator, which has overriding disciplinary powers. Also, in the
cases of alleged violations of human rights, the Procurator’s office has demanded
cognizance, and in some cases has ordered the suspension of the person
investigated as a precautionary measure, or as punishment. In the last three and a
half years, the Procurator-Delegate for Human Rights has imposed a total of 136
disciplinary sanctions on members of the armed forces. The decisions have been
applied by the competent administrative authority, depending on the rank of the
person sanctioned.

The Government, exercising its powers under a law 578/2000, conferring special
powers on the President to reform legislation regulating the army and the police,
has introduced an instrument of law which enables the Government and
commanding officers to retire military personnel at their discretion, and regardless
of length of service. This same power has been applicable to the police force since
1995.

On October16, 2000, the government used this power of discretion contained in
Legislative Decree 1795/2000, and ordered the retirement of 388 members of the
armed forces, of whom 89 were officers and 299 were NCOs: 2 Lieutenant-
Colonels, 2 Lieutenants acting as commanders, 1Navy Lieutenant Colonel; 27
army cadet captains, two Navy Captains, and 3 Air Force Lieutenants; 21 Army
Lieutenants, 1 Navy Lieutenant, and 8 Air Force Lieutenants; 9 army Second
Lieutenants, and 225 NCOs, 47 from the Navy and 27 from the Air Force, amongst
others.

The discretion provided for in Decree 1790/2000 which permits orders to be given
for the retirement of personnel from the armed forces does not require any prior
procedure or motivation. The motivation of an act to order retirement would deny
the discretionary nature of these powers, to the point that they would not be
considered to be a matter of discretion by an administrative court. Therefore, it is
not appropriate to indicate motives or reasons at the time of exercising these
powers of discretion. Nonetheless, the mass use of these powers is a sufficient
demonstration of the Government's wish to retire from the armed forces those who
have ceased to serve their institution in the terms required by the Constitution.
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The measure also cannot be applied with respect to the same events, to those
who are under cruel or disciplinary investigation, since jurisprudence has
considered that in such events there would be a violation of the right to defense, of
the presumption of innocence, and of due process.

Recommendations regarding legislation

In the area of ILO conventions, the following ratifications have been formalized:
e Convention 15, regarding working relations and public administration
e Convention 154, regarding the encouragement of collective bargaining in
the public sector
e Convention 161, regarding health services at work
e Convention and 62, regarding the use of asbestos in safe conditions in
e Convention 138, regarding the minimum age of admission for employment

A bill will shortly be presented to Congress to approve Convention 182, regarding
the abolition of the worst forms of child labor

Application of ordinary jurisdiction

The Report states that the new Criminal Code is to come into force on July 24,
2001 earth, incorporating types of crime against human rights, such as torture,
displacement, genocide, forced disappearances, and offenses against
international humanitarian law, to be tried exclusively by the ordinary courts, and
asks how, in practice, it will not be the Military Criminal Courts that try these types
of crime. The Report also states that on July's 6, 2000, Law 589 of 2000 came into
force, defining forced disappearance, genocide, forced displacement and torture,
but not containing any Article which give exclusive Competency to the ordinary
courts for this type of crime. .

The Government does not share these observations, since both in current criminal
legislation and in the code which is due to come into effect in July 2001, there is a
clear direction for Competency to be assigned to the ordinary courts.

We also note, since mention is also made of Law 522 of 1999 (the new Military
Criminal Code) that the new Code was issued not as the result of improvisation or
lack of study, but as the result of lengthy and rigorous legal discussions.

The most recent previous Colombian legislation with regard to the military criminal
justice system was issued in the exercise of exceptional powers assumed by the
Executive, as occurred with Decree 2550 of December 12, 1988, a statute
containing 731 Articles, repealing Decree 250 of July 11, 1958, with 620 Articles,
and Decree 2038 of October 9, 1958 with 27 Articles. Therefore, the new Military
Criminal Code is the first code approved in recent times through the legislative
process.



73

The new Code is the fruit of discussions which has continued over more than five
years, starting with Congressional approval, and presidential sanction. It appeared
in Diario Oficial 43665 of August 13, 1999, as law 522/99.

We quote the words of the President of the Republic, Andres Pastrana, when
signed the new Military Criminal Code into law:

"This reform contains all the various pronouncements made by the Constitutional
Court and it incorporates the various concerts developed by its jurisprudence. In
effect, for some years now, Colombian society, international organizations, NGOs
and the armed forces themselves have been calling for reforms to the Military
Criminal Code, to adapt it to the 1991 Constitution, and the increasingly
demanding conditions related to human rights and international humanitarian law.

Since 1993, when the Gaviria Administration first presented a draft reform to
Congress, the road has been a long and difficult one, but today we are happy to
have achieved a code which will renew and improve the framework of the military
criminal justice system.

Among the most important of the reforms, there is the re-definition of military
immunity, such that the military justice system no longer has competency for
crimes which seriously compromise life and human dignity, and are repugnant to
the army as an institution, and to private morality. Therefore, crimes such as
torture, genocide and forced disappearance will be subject to the ordinary courts™.

The President's remarks are coherent and consistent in terms of the provisions of
the Military Criminal Code, and particularly with its postulates or guiding principles,
since there are the peremptory provisions in Articles 3 and.5, as follows:

"Article 3. Crimes not related to the service. Notwithstanding the terms of
the preceding Article, the crimes of torture, genocide and forced
disappearance, understood in the terms to find in international conventions
and treaties ratified by Colombia, may in no case be considered as related
to the service.

Article 5. Investigation and judgment of civilians. Civilians may in no case be
investigated or tried by military criminal justice".

As a corollary of the above, for application in practice, there is the content of
Article 19, where the guiding principles are set forth in clear and mandatory terms,
and override any other provision, and must be the basis of interpretation.

Thus, we consider that the Government should repeat that the opinion of the
Report incorrect, since there are procedural rules within the Military Criminal Code
itself which prevent any intervention by the army in crimes of torture, and genocide
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or forced disappearance, and as the Report correctly says, given the interpretation
of the Constitutional Court, the military criminal justice system may not investigate
or try crimes against human rights or against international humanitarian law. The
provisions of the present Criminal Procedure Code, and the future Criminal
Adjunct Statute, contain provisions in the rules for functional competency that it will
be the ordinary courts, and the special criminal circuit courts which will try these
cases by residual competency, since they will try matters not assigned to other
court in, in the following cases: torture, forced disappearance, genocide, forced
displacement and offences against international humanitarian law. In parallel, the
Prosecution Service delegates to these courts are the end persons competent to
instruct files to be opened on these crimes. (see Article 72. C of an Decree 2700 of
1991, the present Criminal Procedure Code, and Article 77.B of Law 600/2000.

Therefore, the military criminal jurisdiction may not assume a competency which is
not its own — and which does not belong to it - and should it do so, there would be
nullity by simple application of the law, for lack of observance of due process,
given that there would be lack of competency which would deprive any procedural
act or decisions of any validity. '

Further, in the case of motu proprio award of competency by the military courts, in
resorting to a competency which does not belong to them, the ordinary courts
would immediately have to propose a positive collision of competency in order to
take over the process. If their attempts to do so were frustrated, competency would
be decided by an instance other than the senior levels of the military jurisdiction,
and this would guarantee that decisions would be impartial, autonomous and
independent, in order to gain the required assurance and confidence that justice is
been correctly administered.

Finally, it should be noted that the police, through the Judicial Police, have powers
to act on their own initiative in the preliminary phases of a criminal case, and under
the co-ordination of the Prosecution Service they may, only as a matter of urgency,
in a situation of flagrancy, and at the place where the events occur, take certain
evidence which would necessarily be incorporated into a criminal proceedings, in
order to control the validity, legality, relevance, usefulness or suitability of such
evidence through the Prosecution Service. The Prosecutors would be competent
to take any judicial decision as to the freedom or detention of persons captured or
tried for any of these or other crimes.

With regard to the criticisms made on the definition of genocide and forced
displacement, the following must be said:

With regard to restrictions of the crime of genocide, and the observations
contained in the Report, the Government notes that the Constitutional Court, in
Decision C-177 of 2001, (February 14) declared the expression "who is acting
within the framework of the law" contained in Article 322A of Law 589/2000, and
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Article 101 of Law 599/2000, to be unconstitutional. The Court's reasons included
the following:

"In effect, this Court has established that, far from adopting the measures to
adapt legislation in harmony with the international obligations of the
Colombian state, contracted in particular by signature of the United Nations
Convention for the Prevention and punishment of the crime of genocide,
which as noted, of the Colombian State approved in Law 28/1959,
measures which required the State to defined the crime and impose severe
punishment on the conduct considered as laesa humanitas, the State has
ignored the purposes of the incorporation of such measures into law, as
intended, since it restricted the protection of the right to life, to personal
integrity, and the freedom of the individual, by conceding it solely to the
extent that, and provided that, the offending conduct affects a member of a
national, ethnic, racial, religious or political group "which is acting within the
framework of the law". With this expression the State sacrificed the full
validity and unrestricted protection recognized by international humanitarian
law and the international law of human rights, and the international treaties
and conventions which codify them.

In effect, this Court notes that contrary to the terms, principally of the
mentioned Convention for the Prevention and Punishment of the Crime of
Genocide, by reason of the terms of the expression questioned, Colombian
criminal law has limited to incriminate the extermination of groups which act
beyond the pale of the law. To this we add that the discrimination which the
this expression induces, also claims to be based on a criterion which lacks
precision and clarity and in this respect it must also be unconstitutional
given its ambiguity and lack of definition; in other words, this means that
the expression does not have the singularity of meaning to make an
unequivocal definition of a type of conduct, and therefore, it is contrary to
the general principle of definitions at constitutional level, and thus affects
the constitutional guarantees formed by due process and the right to
defense in criminal matters, and chiefly on the principle of “nullum crimen,
nulla poena, sine lege previa, scripta et certa” We repeat the in a strict
sense there is no definition of any type of crime, and this is a structural
element of the legal standing of a crime and its punishment, and at the
same time is a guarantee of the democratic freedoms in a social state of
law, whose essential purpose is to guarantee the effective protection of
Human Rights."

With regard to the crime of forced disappearance contained in the current Criminal
Code, as Article 268 A, supplemented by Law 589/2000, Article 1, we dissent from
the observations made in Report for the following reason: the Congress of
Colombia has not assumed a passive attitude since at the same time as a
discussion of draft legislation to define this conduct, there was also discussion
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regarding the future Criminal Code, at the initiative or insistence of the Attorney-
General, and this enabled the first draft to be deferred, in order to wait at least two
years for the new provisions of law which contained the type of conduct in violation
of humanitarian law, known as the crimes of laesa humanitas, to come into effect.
Thus, the Government and Congress acted with the fundamental intention of
harmonizing internal legislation with international with a commitments required of
the Colombian State through the various public treaties of international law,
mentioning as an example the Interamerican Convention against the forced
displacement of persons, in which Colombia committed itself to incorporate such
criminal conduct as part of its internal criminal order.

We consider that it has been shown to the international community that there is
permanent concern not only to modernize legislation but also immediately to adopt
legitimate measures to prevent the violation of human rights in an appropriate
manner, in particular taking account of the situation of armed conflict currently
affecting this country, which makes it necessary to adapt our legislation to
international instruments.

The question, and the criticism, would seem to be that an active subject was left
without definition, that is, a private individual belonging to an armed group acting
beyond the pale of the law.

The discussions held in Congress decided that the crime of forced disappearance
committed by a public servant would be omitted. Although international treaties
have established and described an active subject, international humanitarian law
and international criminal law do not. Also, realities in Colombia have shown that
this conduct is committed not only by agents of the State but also by private
individuals.

Nonetheless, the second subsection of the same Article allows for the possibility
that the public servant may be an accomplice, or that he may act with criminal
intent or in as the result of involuntary solidarity, or as socius criminis. Since the
Article contains a section which refers to circumstances of aggravation of
punishment for this type of crimes, it was provided that the sentence of
imprisonment would be increased from 40 to 60 years the conduct was committed
by persons exercising a authority or jurisdiction (see Article 268B of the Criminal
Code, supplemented by Law 589/2000, Article 1).

The definition of this conduct is in harmony with several provisions of the
Constitution, such as that concerning human dignity, Article 1; ethnic and cultural
diversity, Article 7; protection of the family, Article 5; the right to life, Article 11; the
right not to be subjected to forced disappearance, torture or cruel, inhuman or
degrading treatment, Article 12; the prohibition of slavery, enslavement, or traffic in
human beings, Article 17; freedom of conscience, Article 18; freedom of cult,
Article 19; free passage throughout the country, the Article 24; personal freedom,
Article 28; and others.
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Finally, the adoption of this Article on the crime of forced disappearance is suited
to the situation in Colombia, as an independent type of crime, and incorporating
elements of its structure contained in the Interamerican Convention on the Forced
Disappearance of Persons, where there is not only a provision for a crime
committed by an indeterminate active subject, but the crime is made all the more
serious should a person with authority or jurisdiction intervene in the commission
of that crime.

In conclusion, we consider that the alarming situation of violence which affects
Colombia, due to the action of armed agents which generate it, has fully justified
the adoption in all of these types of crime, SO rigorously defined as infamous and
degrading conduct, as conceived by international doctrine as crimes of laesa
humanitas. We have responded to the vehemence with which the United Nations
Commission for Human Rights has criticized Colombia for its definition of these
types of criminal conduct.

The Report states that the new Criminal Code did not pay attention to the
recommendation of the High Commissioner, or of the Committee for Elimination of
Racial Discrimination, by making it a criminal offence. On this point, it is sufficient
to state that in the various new types of crime in the statute book, and in law
589/2000, all offensive or aggressive acts of racial discrimination are covered,
since this legislation does not leave the various races to be found with in Colombia
unprotected, as it punishes any conduct by individuals or groups with equal
severity, without distinguishing or preferring any particular race, ethnic group or
religious conviction, or cultural or other preference.

Finally, the Government has repeatedly announced, and has provided in its policy
for human rights and international humanitarian law, its. willingness to ratify the
statute of the International Criminal Court, a recommendation which also appears
in the High Commissioner's Report.




