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T. TINTRODUCTION

1. The Ad Hoc Committee on the Drafting of an International Convention against
the Recruitment, Use, Financing an? Training of Mercenaries was convened in
accordance with General Assemb.y resolution 42/155 of 7 December 1987 and met at
United Nations Headgquarters from 25 January to 12 February 1988. 1/

2. The membership of the Ad Hoc Committee, as appointe” by the President of the
General Assembly, is as follows: Algeria, Angocla, Bangladesh, Barbados, Benin,
Bulgaria, Canada, Cuva, Democratic Yemen, Ethiopia, France, German Democratic
Republic, Germany, Federal Republic of, Haiti, India, Italy, Jamaica, Japan,
Monqolia, Nigeria, Portugal, Seychelles, Spain, Suriname, Toqo, 2/ Turkey,
Ukrainian Soviet Socialist Republic, Union of Soviet Socialist Republice, United
Kingdom of Great Britain and Northern Ireland, United States of America, Uruquay,
Viet Nam, Yugoslavia, Zaire and Zambia.

3. The session was opened by Mr. Carl-Auqust Fleischhauer,
Under-Secretary-General, the Leqal Counsel, whu rapresented the Secretary-General
at the session.

4. Mr. Georqiy F. Kalinkin, Director of the Codification Division of the Office
of Leqal Affairs, acted as Secretary of the Ad Hoc Committee.

Miss Jacqueline Dauchy, Deputy Director (Codificc~ion Division, Office of Leas’
Affairs), acted as Deputy Secretary of the Committee and as Secretary of its
Working Group; Mr. A. Mpazi Sinjela, Leqal Officer (Codification Division. Dffice

of Leqal Affairs), acted as Assistant Secretary of the Committee and its Working
Group.

5. At its 46th meeting, on 25 January 1988, the Ad@ Hoc Committee elected the
following officers:

Chairman: Mr. Werner H., W. Vreedzaam (Suriname)
Vice-Chairmen: Mr. Abdullahi N. Bage (Nigeriaj

Mr. Vliadimir Y, Eltchenko (Ukrainian Sovie¢. Sucialist Republic)
Mr. Tullio Treves (Italy)

Rappor teur: Mr. Hameed Mohamed Al{ (Democratic Yemen)

6. At its 46th meeting, on 25 January 1988, the Ad Hoc Committee adopted the
following agenda (A/AC,207/L.27):

1. Opening of the session.
2, Election of officers,

3. Acnption of the agenda.

1/ For the memhership list of the Ad Boc Committee at i{ts 1988 session, see
A/RC.207/INF.7.

2/ Toqo replaced Seneqal, which was a member of the Ad Hoc Committee at its
previous session (see A/42/802).




4. organization ¢ work.

5. Drafting of an international convention against the recruitment, use,
financing and training of mercenaries, pursuant to paragraph 3 of General
Assembly resolution 35/48, paragraph 2 of resolution 36/76, paragraph 2
of resolution 37/109, paragraph 2 of resolution 38/137, paragraph 2 ot
resolution 39/84, paragraph 2 of resolution 40/74, paragraph 1 of
resolution 41/89 and paragraph 2 of resolution 42/155.

6. Adopt.ion of the report.

7. At the same meeting and at subsequent meetings, held on 25 and 27 January and
on 1 and 4 Pebiuary 1988, the Ad Hoc Committee granted rp2quests for observer status
received from the Permanent Missions of Afghanistan, Argertina, Belgium, Brazil,
Burundi, the Byelorussian Soviet Socialist Republic, Cameroon, Costa Rica,
Czechoslovakia, Egypt, Gabon, Ghana, Indonesia, Iraq, Jordan, Kc¢nya, Lebanon, the
Libyan Arab Jamahiriya, Mexico, Morocco, the Netherlands, Nicarayua, Peru, Poland,
Rwanda, Senegal, the Syrian Arab Republic, Trinidad and Tobago, Uganda, the United
Republic of Tanzania, Venezuela and Zimbabwe, pursuant to paragraph 6 of General
Assembly resolution 42/155, accerding to which the Assembly decided that the Ad Hoc
Committee would accept the participation of observers of Member States, including
participation in the meetings of its drafting and working groups.

8. In addition to the documents submitted at its first, second, third, fourth,
fifth and sixth s2ssions, as listed in its reports on tbose sessions, 3/ the Ad Hoc
Committee had before it, in accordance with paragraph 3 of General Asremoly
resolution 42/155, the draft articles contained in s2ction I11 of the Committee's
report on its sixth session, 4/ entitled "Second revised consolidated r~gotiating
basis of a convention against the recruitment, use, financing and training of
mercenaries”,

9, At its 46th meeting, on 25 January 1988, the Ad Hoc Coninittee decided to
establish a working group, with the Chairman of the Ad Hoc Committee acting as its
Chairman-Rapporteur. The Working Group held ll meetings between 25 January and

12 February 1988. The Ad Hoc Committee also decicded to establitch a drafting group
to be cha‘ced by Mr. Tullio Treves (Italy), Vice-Chairman of the Ad Hoc Committee.
The Drafting Group held 15 meetings between 27 January and 10 February 1988,

10. The Ad Hoc Committee, recognizing the tangible progress achieved at the
current session in the performance of its task through effective participation of
all its members as well as observers in preparing the Third Revised Consclidated
Negotiating Basis, recommended to the General Assembly that it invite the Committee

3/ Official Records of the General Assembly, Thirty-sixth Session,
Supplement No. 43 (A/36/43)3 ibid., Tnirty-seventh Session, Supplement No. 43
(A/37/43 and Corr.l); ibid., Thirty-eijyhth Session, Supplement No. 43 (A/38/43);
ibid., Thirty-ninth Session, Supplement No. 43 (A/39/43 and Corr.l); ibid.,
Fortieth Session, Suppiemenc No. 43 (A/40/43)3 and ibid., Forty-second Session,
Supplement No. 43 (A/42/43).

4/ 1b.d., Forty-second Session, Supplement No. 43 (A/42/43).




to continue its work in 1989 with the gqoal of drafting, at the earliest possible
date, an international convention against the recruitment, use, financing and
training of mercenaries.

1l. At its 51st meeting, on 12 February 1988, the Ad Hoc Committee approved its
report and decided to include therein, as section II, the report of the Working
Group and, as section III, the "Third revised consolidated neqotiating basis of a
convention aqainst the recruitment, use, financing and training of mercenaries”.
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" II. REPORT OF THE WORKING GROUP

12. In accordance with paragraph 3 of General Assembly resolution 42/155 of

7 December 1987, the Working Group used as the basis of its work the Second Revised
Consolidated Negotiating Basis of a convention against the recruitment, use,
financing and training of mercenaries, reproduced in section III of the report of
the Ad Hoc Committee on its 1987 session. 5/ It agreed to review the articles
contained in the Second Revised Consolidated Negotiating Basis in their numerical
sequence, focusing on those provisions vhich were entirely between square brackets
or contained bracketed language. Articles 8 and 10 to 12, which were entirely free
of square brackets, were not discussed.

13. During its discussion of the Second Revised Cnnsolidated Negotiating Basis,
the Working vroup decided to refer certain articles to the Drafting Group
established by the Ad Hoc Committee at its 46th meeting (see para. 9 above). The
outcome of the work of the Drafting Group, as approved by the Working Group, is
reflected in the Third Revised Consvlidated Negotiating Basis (see sect. III of the
Ad Hoc Committee's report). Proposals made in the Drafting Group apart from those
approved are reflected in the Statement of the Chairman of the Drafting Group
reproduced in annex 1 to the report nf the Working Group (see paras. 8l to 135
below) .

Article 1

14. The Working Group, considering that the discussion or this article had reached
a sufficiently advanced stage, referred it to the Drafting Group.

Article 2

15. Some delegations favoured the deletion of this article. It was observed that
the Ad Hoc Committee's mandate was not to regulate the status of mercenaries but to
elaborate an instrument that would put an end to the recruitment, use, financing
and training of mercenaries by imposing on States parties to the future convention
various obligations, including the obligation to make certain acts punishable under
their laws and the obligation to extradite or prosecute the perpetrators of such
acts, as well as various reciprocal assistance obligationg. The remark was also
made that it was illogical to include a provision borrowed from the law of war in
an instrument which by general agreement was intended to catch all mercenaries in
whatever context they operated and since the question of the status of mercenaries
in time of hostilities had been settled in article 47 of Additional Protocol I to
the 1949 Geneva Conventions and since, under article 22 of the Second Revised
Consolidated Negotiating Basis, the future instrument would be without prejudice to
the existing law of warfare or to humanitarian law, no usaful purpose was served in
raising it again in a context in which it in any case did not belong.

1l6. Other delegations considered it premature to eliminate article 2 and cautioned
agiinst what they viewed as a hasty move. They observed that only after the
fundamental questions that were still outstanding had been resolved could the
implicatinons of the deletion of the article be fully grasped. It was pointed out

et r——

5/ 1bid., sect. III.



that a provision denying mercenaries a privileged status had an important deterrent
effect and was therefore useful. The remark was also made that, as evidenced by
the strenuous efforts being made towards the elaboration of a definition of the
term “mercenary”, the convention in preparation was intended to be an autonomous
document dealing comprehensively with all the aspects of its subject-matter, and
should not be dependent for some of those aspects on other instruments,
particulariy as the future parties thereto might not be parties to those other
instruments. 1In reply to the observation that article 2 related only to situations
of hostilities. it was suggested either to provide expressly that the article was
only applicable to mercenaries operatiag in the framework of armed conflic.s, or to
widen its scope by covering in a second sentence the status of mercenaries
operating outside the framework of armed conflicts.

17. The following reformulation of article 2 was proposed:

"A meccenary, whon he is taken prisoner, shall be “reated like an
ordinary criminal."

This text was supported by some representatives wno viewed it as interesting,
although one of them observed that it had the drawback of ruling out the
possibility of treating the offences under consideration as political offences.
However, it gave rise to objections on the part of other representatives, who
remarked that treating the acts dealt with by the convention in preparation as
ordinary crimes was not in keeping with the "extradite or prosecute® principle
reflected in article 16, nor with the characterization of the acts in question as
crimes againat the peace and security of mankind, as envisaged in article 7.

1l3. Another proposal was to replace article 2 by the following:

"The treatment to be applied to a mercenary shall be governed by this
Convention."

This text was viewed by some representatives as unobjectionable but considered by
others as unnecessary and potentially dangerous, inasmuch as it lent itself to an
interpretation that would exclude the application to mercenaries of rules contained
in other instruments such as Additional Protocol I.

19. The Working Group agreed that article 2 snould be the subject of informal
consultations in ihe 1ight of the discussion and decided to set it aside pendiny
the resvlt of those consultations.

Article 3

20. Some representatives recalled that at the previous session a compromise had
almost been reached whereby the wcrd "knowingly* wouid only qualify theo verbs
"trains” and "finances”. and they expressed support for this approach. The remark
was made in this connection that, while it was hardly conceivable that an
individual might unknowingly engage in the recruitment or use of mercenaries, one
could very well imagine a language teacher or a physical edusation instructor being
urwittingly involved in the training of mercenaries, or gullible persors
contributing funds to mercenary activities disguised as a legitimate undertaking.

21l. Other representatives felt that the word "knowingly" would create a dangerous

loophole and that it should be left to the courts to determine in each specific
case whether the intentional element was present. In their opinion, the concern
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that: innocent people might unwittingly get involved in the financing or training of
merconaries aught to be taken care of by narrowing down the scope of the two verbs
in question, for example, by inserting the words "for military purposes” after the
verb "trains®, and the words "on a substantial scale" after the verb “finances".
Another sugqestion was to narrow the scope of the four verbs by specifying the
purpose of the activities to which they referred. Thus it was proposed to add at
the eand of tha text the words "for th: purpose of engaqing in hostilities cor other
concertad acts of violence prohidited by international law".

22, The view was furthermore expressad that the list of prohibited activities
should be supplemented by the inclusion of the concepts of supplying arms and
facilitating transit. Those additions were supported by some delegations but found
unnecessary by others. Views were exuressed that the concepts in question were
covered by the exisring text.

23, The remark was made that the phraise "an offence is8 committed” in articles 3
to & might erroneously be interpreted as meaning that the convention was intended
to create seif-executing international law, whereas its aim was to place on States
an obligation to include specific offences in the{ lomestic penal law. The
suqqestion was made to replace the phrase in guastion by "To be punished is ...".
This suggyestion was considered by n-me deleqations as downgrading the seriousness
of the acts to be covered by the futire instrument, which required that they be
classified as offences,

24, The Working Group referred article 3 to the Drafting Group.

Articles 4 and 5

25. The Working Grou.up referred ooth articles to the Drafting Group.

Article 6

26, The bracketed word “criminal® was generally viewed as unnecessary. The
Working Group therefore agreed to delete it and w0 do likewise in article 5. One
delegation expressed the view that attempt and complicity suould be dealt with not
in a separace article but in the provision defining ptincipal offences under the
future convention.

ég;icle 7

27. Some delegations favoured the retention of this article. It was pointed out
that mercenary activities infringed the sovereignty of States, had destabilizing
effects and therefore threatened the peace and security of mankind. While
supporting the article, some of the delegations in question felt that it was too
early to decide its fate and suggested deferring its consideration pending the
outcome of the work on article. 3 and 20.

28. Other delegations stressed that there was no agreement on the concept of
crimes ajainst the peace and security of mankind nor on acts that could be
characterized as s. 'h and that it would be inappropriate for the Committee to
pre-empt the conclusions of the International Law Commission on those points. It
was observed that, by characterizing some of the offences to be covered by the
future convention as crimes against the peace and secur ity of mankind, article 7,
on the one hand, made a distinction that was not in keeping with the general
approach reflected in the draft under considerztion and, on the other hand, caused
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the offences to which it referred to be given two different legal qualifications,
and this could only ba a mnyrce of confusion.

29. The Working Group agreed to -uspend its consideration of article 7 until it
had a clearer picture of related articles.

Atticle 9

30. Some delegations favoured the deletion of the bracketed phrase, which they
viewed as unrecessary, inasmuch as States, by making specific acts punishable under
their laws in accordance with articles 3 to 6 and 8, would ipso facto - and most
effectively - prohibit the acts in question.

31. Other delegations favoured the retention of the bracketad phrar¢, pointing out
that the first part of the sentence contained a prohibition addressed to States,
whereas the bracketed phrase related to the obligation of States to exercise
control over the activities of physical and juridical persons in their territory.

32. The view was also expressed that the only purpose of the bracketed phrase was
to give expression to the obligation of States to prohibit the activities of
persons under their jurisdiction.

33. Several of the delegations referred to in paragraphs 31 and 32 above suggested
that the article be placed at the very beginning of the draft so that all
subsequent articles would appear as an elaboration, on specific points, of the norm
prohibiting States to recruit, use, finance or train mercenaries, enjoining them to
prohibit such activities. According to one view, such a structural change would
render articles 20 and 21 unnecessary since non-compliance with the norm would
entail international responsibility. However, doubts were expressed as to the
desirability of such a change which, it was stated, might disrupt the whole
structure of the draft.

34. FRefurence was made in the context of article 9 to the suggestion to expand the
list of activities contained in article 3. The views expressed in this connection
are summar ized in paragraph 22 abovs.

35. The Working Group referred article 9 to the Crafting sroup.

Article 13

36. Some delsiatinns favoured the retention of the bracketed phrase in

paragraph 1 (a) w.:ach, in their view. took account of the unfortunate fact that
8C.xt territories ware under foreign domination. Other deiegations, however,
exoressed concern that che phrase in question might appear as legitimizing illegal
situations such as the cccupation of territory. It was #lso remarked that no
similar phrase was to be found in the International Convention against the Taking
of Hostages (Gennral Assembly resolution 34/146 of 17 December 1979, annex), the
1973 Convention on the Prevention and Punishment of Crimes against Internationally
Protected Persons, including Diplomatic Agents (General Assembly resolution

3166 (XXVIII), annex) or che Hague and Montreal conventions.

37. Some delegations suggested including in the text the phrase "or on board a
ship or aircraft registered in that State"”, which was borrowed from article 5 of
the Convention against the Taking of Hostages and article 3 of the New York

Convention, and would serve a useful purpose, particularly in the case of
mercenaries in transit.




38. Another suggestion wag to broaden the scope of the subparagraph by replacing
tue words "or in any territory under itwn control™ by the words "or in any other
place undei. its jurisdiction", or by substituting for subparagraph (a) language
bor rowed from paragraph 1 (a) of article 5 of the Convention against Torture and
Other Cruael, Inhuman or Degrading Treatment or Punishment (General Assembly
resaolution 39/46 of 10 December 1984, annex).

39. As regards the other bracketed part of article 13, namely paragraph 1 (c),
some delegations felt that the State against which the offence was directed should
be considered as having jurisdiction - and, therefore, as being entitled to request
extradition - even if the offence had not been committed on its territory and if
the alleged offender was not one of its nationals. They pointed out that there
would otherwise be a serious loophole in the convention and that paragraph 1 (c)
sought to enable States to defend themselves against activities being conducted
outside their territory.

40, Other delegations stressed that the passive personality principle was unknown
to their legal system and that subparagraph (c) would have far-reaching
implications if its effect was to give the victim State the right to establish its
jurisdiction over offences committed outside its territory by a national of another
State. Concern was also expressed that subparagraph (c) might have the effect of
obliging States to extradite their own nationals.

41. Still other delegations observed that the problem might be lLess serious than
it appeared at first glance, inasmuch as the State where the alleged of fender was
found had the obligation, if it did not extradite him, to establish its
jurisdiction in accordance with paragraph 2 of article 13 and to submit the case tn
its competent authorities for the purpose of prosecution under article 16.
Attention was also drawn to paragraph 3, which made it clear that article 13 was
without prejudice to any criminal jurisdiction exercised in accordance with
national law., While retaining an open mind on the deletion or retention of
subparagraph (c), the delegations in guestion felt that the advantages of including
an additional jurisdiction criterion should be weighed against the risk of reducing
participation in the future instrument.

{2. The Working Group refccred article 13 to the Drafting Group.
Acticle 14

43. Some delegations favoured the deletlion of 'aragraph 3 (c). It was remarked
that giving mercenaries an advant&ge which ordiuary criminals did not enjoy was
tantamount to discriminating in favour of the perpetrators of the most heinous
crimes and was all the more unjustifiable as article 15 provided for the required
guarantees of fair treatment. It was also pointed out that there was no reason to
grant mercenaries - who, under article 47, paragraph 1, of Additional Protocol I to
the Geneva Conventions, did not have the statiis of combatants or prisoners of war -
the benefit of the assistance of an entity which was essentially concerned with
combatants and tried in practice to avoid contact with mercenaries. It was
suggested in this connection that, if it was insisted that the subparagraph be
retained, the mention of the International Committee of the Red Cross (ICRC) should
be replaced by a reference to any international authority dealing with the
protection of persons under detention.

44. Other delegations favoured the retention of the subparagraph. It was remerked
that one should refrain from hastily passing judgement on the relative gravity of



crimes and that in any case article 14 referred to "allaged offenders", who, like
all persons charqged with a criminal offence, should be presumed innocent until
proved guilty. The intervention of ICRC was viewed ag all the more legitimate as
the persons concecrned might be stateless and therefore not entitled to the
protection of a State. The delegations in question felt that the subparagraph
should not be deleted until the Working Group had a clearer picture of other
provisions touching on the treatment of alleged offenders, including those
contained i articles 1, 15, 16 and 22,

45. 1t waZ suggested that the subparagraph should be reformulated so as to limit
its application to the case in which the rights under subparagraphs (a) and (b)
could not be exercised, such an approach, it was observed, would not confer any
privileged status on the alleged offender but would protect him against a
miscarriage of justice. That suggestion was supported by several delegations but
gave rise to doubts on the part of others.

46. Some delegations remarked that, to the extenrt that the objections to the
subparagraph stemmed from the fact that the provision granted a right to the
alleged offender, they might be met by resorting to the approach reflected in
article 6, paragraph 5, of the International Convention againat the Taking of
Hostages, whereby the State entitled to visit the alleged offender had the option
of inviting ICRC to substitute for it, for example, on account of the absence of
diplomatic relations between the two States concerned, or because the involvement
of a neutral entity might be more acceptable to the State having the alleged
offender in Ilts custody. It was accordingly proposed that subparagraph (c) should
be deleted and a new paragraph 3 bis inserted, reading as followss

"The provisions of paragraph 3 of this article shall be without prejudice
to the right of any State Party having a claim to jurisdiction in accordance
with paragraph 1 (b) of article 13 to invite the International Committee of
the Red Cross to communicate with and visit the alleged of fender."

It was suggested that the reference in the above text to paragraph 1 (b) of
article 13 should be replaced by a reference to paragraph 3 (a) of article 14.

47. Some delegations, although not objecting to this text, observed that it was
meaningful only to Lhe extent that the right mentioned therein existed under
in“ernational law. It was remarked in this connection that, under article 9 of the
Third Geneva Convention, the intervention of ICRC was subject to the consent of the
States concerned and that the convention in preparation would not prevail over the
provision in question, taking into account article 2z of the Second Revised
Consolidated Negotiating Basis.

48. The Working Grcup referred article 14 to the Drafting Group.
Article 15

49. Some representatives, while agreeing that alleged offenders were entitled to
fair treatment, took the view that the article should be limited to its unbracketed
part. They considered the first brackc¢ted alternative as stating the obvious and
the second bracketed phrase as extremely vague. As for the third bracketed phrase,
it was viewed as having the effect of imposing on States not parties to Pdditional
Protocol I obligations stemning from that instrument. The remark was also made
that it would be illogical to refer to an instrument pertaining to the law of war




in a convention which was intended to apply both in and outside situations of armed
conflict and that the phrase "other international instruments" lacked precision. A
further observation was that there was no need to refer to article 75 of Additional
Protocol 1, in view of the saving clause contained in article 22. Readiness was
however expressed to incluae the words “"and humane" before "treatment" in the
second line of the text. Another suggestion was to model article 15 on article 8,
paragraph 2, of the International Conventionn againat the Taking of Hostages, or on
article 7, paragraph 3, of the Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment.

50. Other representatives, while agreeing that the first bracketed phrase did not
serve much purpose, insisted on the need to provide in the text for specific
minimum standards, pointing out in particular that the granting of specific
guarantees to the persons concerned was the counterpart of the rigorous "prosecute
or extradite” régime that would be applicable to alleged of fenders under the
convention. They therefore expressed preference for the last bracketed
alternative, pointing out in particular that the number of States parties to
Additional Protocol 1 was sufficiently high fo: the standards set forth in

article 75 to be considered as widely accepted. With respect to the argument that
a reference to article 75 of Additional Protocol I would result in imposing on
States not parties to that instrument obligations stemwing therefrom, the remark
was made that the text of the article or portions thereof could be reproduced in
article 15. As regards the second bracketed alternative, the remark was made that,
since the text was intended to apply "from the time of arrest until the end of the
proceedings”, a reference to judicial procedure was too restrictive, inasmuch as it
did not provide the alieged of fender with guarantees of fair and humane treatment
during the phase covered by article 13, namely, the phase which preceded that of
judicial proceedings.

51, Aattention was drawn to the approach taken by th: International Law Commission
to a similar question in the contex:t of its work on the draft Code of Crimes
against the Peace and Security of Mankind. Reference was made to article 6, as
provisionally adopted by the Commission at its last session, and to paragraph (2)
of the commentary to that article, in which it was stated that, at the present
stage in international relations, an instrument of a universal character such as
the draft Code should rely on the International Covenant on Civil and Political
Rights for guidance as to its provisions on judicial guarantees. 6/

52. The Working Group retferred article 15 to the Lrafting Group.
Article 16

53. The Working Group noted that the bracketed sentence was identical to the
second sentence of the parallel provision in the International Convention against
the Taking of Hostages. It agreed to eliminate the square brackets around that
sentence.

6/ The positions summarized in paragraphs 49 to 51 later found expression in
concrete proposals that were discussed in the framework of the Drafting Group (see
paras. 113 to 120 below).
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Article 17

54. The Working Group agreed to eliminate the square brackets around the second
sentence of paragraph 1,

Article 18

55. Some delegyations favoured the deletion of the bracketed phrase, pointing out
that it was difficult to see which intergovernmental organizations had competence
in the area under consideration and questioning the role of the International
Committee of the Red Cross (ICRC) outside situations of armed conflict.

56. Other delegatjons felt that the question should be approached with some
caution. The remark was made that the Organization of African Unity was an obvious
example of an international intergovernmental organization concerned. It was also
recalled that the parallel provision of the International Convention against the
Taking of Hostages contained a reference to ICRC. The remark was furthermore made
that, to the extent that ICRC might play a role under article 14, paragraph 3 (c),
it should be entitled to be notified of the outcome of proceedings in accordance
with article 18.

57. The Working Group referred article 18 to the Drafting Group.

Article 19

58. Some delegations proposed to remove the square brackets around paragraph 4,
since an analogous provision was to be found in, among others, The Hague and
Montreal conventions and could be .onsidered as generally accepted.

59. Attention was drawn to the link between bracketed paragraph 4 and bracketed
paragraph 1 (c) of article 13, and the view was expressed that the former provision
should be left between square brackets until an agreement had been reached in
relation to the latter.

60. As regards paragraph 5, some delegations favoured its retention and others its
deletion. The remark was made that if paragrapn 1 of article 19 were to cover all
the offences set forth in the Convention there would be no need for paragraph 5 and
that, as loig as this point was not settled, paragraph 5 should be retained between
square brackets,

61. The Working Group referred article 19 to the Drafting Group.

Articles 20 and 21

62. Some delegations favoured the deletion of these articles. They observed that
the absence of any parallel clause in other conventions might be interpreted as
meaning that States did not incur responsibility for the violation of their
obligations under those conventions. It was also remarked that, since nobody
denied that the breach of an international obligation gave rise to State
responsibility and to an obligation of reparation, the matter shruld be left to
customary international law, and that it would be particularly inadvisable to ueal
with the question in a limited context at a time when the International Law
Comnission was engaged in the formulation of relevant rules at the general level.
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63. Other deleqgations pointed out that the cost of mercenary activities to the
victim States ran very hiqgh and that the future convention would be incomplete if
it did not expressly provide for the responsibility of States which violated their
obligations under the Convention.

64. The remark was made that the approach reflected in footnote i/ in the Second
Revised Consolidated Negqotiating Basis might offer a soluvtion to the issue.

65. The Working Group referred articles 20 and 21 to the Drafting Group.

Article 22

66. The Working Group noted that the subject-matter of this article was being
discussed in connection with other articles in the framework of the Drafting

Group. It therefore aqreed to defer its consideration of article 22 to a later
staqge.

Article 23

67. Some representatives supported this article, pointing out that it was modelled
on the dispute settlement clause of The Haque and Montreal conventions, the
International Convention against the Taking of Hostages and the Convention on Early
Noti' 'cation of a Nuclear Accident, and could therefore be considered as a
generally accepted compromise formula reflecting contemporary practice. Emphasis
was placed on the need to retain paraqraph 2 in order to safequard the position of
States that did not recoanize the compulsory jurisdiction of the International
Court of Justice.

68. Other representatives expressed disagreement with the view that article 23
embodied a compromise. They observed that paragraph 2 nullified paraqraph 1 and
that if the text were to be retained in its present form the ccnvention wou'd in
fact contain no dispute-settlement clause. They held the view that the article
should be re-examined at a later staqe, in the light of the outcome of the work on
the substantive provisions of the future instrument.

69. The Working Group referred article 23 to the Drafting Group.

Draft preamble

70. Referring to the draft preamble circulated at the previous session by the
Chairman of the Ad Hoc Caommittee and reproduced as an annex to the present report
of the Working Group (see sect. B helow), some representatives observed that the
time had come to engage i a preliminary discussion of that text, which had been
circulated the year before and the provisions of which were familiar to all
delegations, since they were laraely horrowed from the resolutions relating to the
Ad Hoc Committee which the General Assembly had adopted by consensus year after
year since 1980. 1In their opinion, such a discussion would pave the way for
further work on the draft proposed by the Chairman.

71. Other delegations considered it premature to enqgage in a discussion of the
draft preamble at a time when many substantive issues were still outstanding. They
observed that it was common practice in negotiating international instruments to
transfer to the preamble provisions that it had not proved possible to include in
the substantive part of the instrument, and that it was still too early to




determine which of the articles of the Second Revised Consolidated Neqotiating
Basis lent themselves to such a treatment.

72. Some delegations qenerally supported the draft proposed by the Chairman.
Comments concerning the first paraqraph included the remark that it should refer to
General Assembly resolution 42/22 of 18 November 1987 eniitled “"Declaration on the
Enhancement of the Effectiveness of the Principle of Refraining from the Threat or
Use of Force in International =~lations" and the ohservation that mention of
General Assembly resolution 42/159 of 7 December 1987 was appropriate in this
context. With respect to the fourth parayraph, the view was expressed that, while
the underlying idea was a valid one, the formulation would have to be reviewed.

The suggestion was made also to include in the draft the fifth preamhular paraqraph
of General Assembly resolution 42/155 of 7 December 1987,

73. Objections were raised, on the other hand, to the first, third and fourth
paragraphs, As to the fifth and sixth paraqraphs, they were viewed as pre-empting
the outcome of the ongoing work on the substantive part of the future convention.
Doubts were furthermore expressed as to the relevance in the present context of
General Assembly resolution 42/22.

74. The remark was made that, at this stage, the discussion should focus on the
structure of the preamble rather than on specific formulations. In this
connection, it was suggested that the preamnble should (a) make reference to
existing international law instruments relevant to the subject-matter of the
convention in preparation; (b) indicate the principles of international law which
the future instrument was intended to develop; (c) define the subject-matter of the
future instrument and its objectives; and (d) cover those 1lssus2s which it had not
proved possible to deal with in the substantive part. Several delegations
supported this general approach.

75. The Working Group referred the preamble to the Drafting Group.

Suggested new provisions

76. It was sugqgested to include in tne instrument under elaboration, with a view
to enhancing its effectiveness, provisions for the establishment of a mechanism of
control on the observance by States of their obliqations under the Convention.

Actio. taken by the Working Group at the concluding staqe of its proceedings

77. At the 8th meeting of the Working Group, the Chairman presented a statement
reflecting the discussion conducted and the results achieved in the framework of
the Drafting Group in the course of the session. The Statement was not discussed
or adopted, but the Chairman incorporated therein the changes reaquested by
delegations., The Working Group decided to annex the Statement to its report (see
sect. A below).

78. At its 10th meeting, the Working Gr« p had before it a document entitled
"Third revised consolidated neqotiating hasis of a convention against the
recruitment, use, financing and training of mercenaries", which reflected the
results of the deliberations of both the Working Group and the Drafting Group. It
approved that document. One deleqation however requested that paraqgraph 2 (c) of
article 1, as contained in the said document, be replaced by the corresponding
provision appearing in the Second Revised Consolidated Neaotiating Basis.
Consequently, the text of paragraph 2 (c¢) of article 1 of the Seccnd Revised
Consolidated Negotiating Basis was retained (see sect. TIII below).
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79. Also at its 10th meeting, the Working Group agreed that, in view of the
chanqes made in the text, the title of the Second Reviied Conso'idated Negotiating
Basis should be modified. Some delegations proposed the title "Oraft Convention
(or draft articles) against the recruitment, use, financing and traininag of
mercenaries”. The Working Group decided to adopt the title "Third Revised
Conmolidated Negqotiating Basis of a Convention against the Recruitment, Use,
Financing and Training of Mercenaries". It was observed that the useful progress
made in the Drafting Group could form a basis for re-examining this matter at the
nex+ sesnion,

80. At the same meeting, some delegations proposed to include the draft preamble
proposed by the Chairman of the Ad Hoc Committee between tjuare brackets in the
Third Revised Consolidated Neqoriating Basis. Other deleqgations felt that, since
the Drafting Group had not been able to discuss the draft preamble for lack of
time, such a decision would be premature. The Working uroup aqreed to reproduce
the draft preamble proposed by the Chairman of the Ad Hoc Committee as an annex to
its report (see sect. B below).

A. Annex I to the report of the Working Group: Statement
by the Chairman of the Drafting Group

8l. At its lst meeting, the Drafting Group decided to entrust a small informal
qroup of members of the Commit: :e, acting in a private capacity, with the task of
preparirg new texts for article 1 and the articles on offences of the Second
Revised Consolidated Negotliating Basis. 1t furthermore entrusted its Chairman with
the task of preparing new tex«ts for articles 9, 13 to 15 and 18 to 23.

82. At its 2nd to 9th meetings, the Drafting Group considered the texte proposed
by the Chairman for articles 9, 13 to 15 and 18 to 23. Those texts, as well as a
short summary of the visws expressed thereon, are to be found in paraaraphs 105
to 135 below under the heading "Articles 9, 13 to 15 and 18 to 23",

83. At its 10th meeting, the Drafting Group considered the texts proposed by the
small informal group for article 1 and the articles on offences. Those texts, as
well as a short summary of the views expressed thereon are to be found in
paragraphs 85 to 104 below under the heading "Article 1 and the articles on

of fences".

84. Throughout its deliberations, the Drafting Group tried to improve the text of
the Second Revised Consolidated Neqotiating Basis. Even thougqh, on many points,
significant proqress was made, it was not always possible to reflect it in the
Basis, which consequently remains unchanged as regards various articles which were
extensively discussed. The present statement is intended to re .ord essential
developments whether or not they led to visible results.

Article 1 and the articles on offences

B85, The texts proposed by the small informal group for those articles were
generally considered within the Drafting Group as helpful and worthy of further
congideratiun.

Article 1

86. The text contained in the informal paper read as follows:
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USSP



"Paraqraph 1l: No chanqge

“Paragraph 2: A mercenary is also any person who [(in the absence «f
{international} a:med conflict]:

"(a) Is specially recruited locally or abhroad for the purpose of
participating in a concerted acc of violence aimed [inter alia] at:

- vverthrowing a Government or otherwise undermining the
constitutional order of a State,

- Undermining the territorial inteqrity of a State,

® - [Repreasing the strugqgle of peoples against colonial domination nd
alien occupation and against racist régimes and other forms of
foreign domination].

"(b) Deleted

"{(c) 1Is motivated to take part therein essentially by the desire for
private gain and, in fact, is promised or paid substantial material
compensation such as more than that which persons of similar functions would
receive in the armed forces of the State of which he holdas the nationality or,
failing that, in whose territory he resides;

"[(d) I3 not a national or a .esident of the State against which such act
is directed] [Except that where a national or resident of such State is
recruited, trained, financed or used by a foreiqn person or entity for the
commission of any of the acts described in subparaqraph (a) of this paraqraph,
such national or resident shall be considered as falling within the meaning of
a mercenary as defined in this paraqraph.)

"(e) Deleted
"(f) Has not been sent by a State on official duty.”

87. As reqards paragraph 2, some delegations felt that the bracketed phrase in the
introductory sentence could be replaced by the words "in any other situation”. In
their opinion, there was no need to import into the present excrcise the divergence
of views on the scope of application of article 47 of Additional Protocol 1, as
‘onqg as the combined effect of the definition in paragraphs 1 and 2 would be to
make the future instrument applicable to all mercenaries in whatever context they
operated. Other delegations stressed that in order to avoid difficulties of
interpretation, the field of application of each definition should be clearly
specified, particularly as the criteria listed in each of the two paragraphs might
differ as might also the régimes to which mercenaries would be subjected, depending
on whether they operated within or outside the {ramework of an armed conflict.

They therefore favoured the return to the introductory sentence of paragraph 2, as
contained in the Second Revised Consolidated Negotiating Basis. 7/

1/ The text of the introductory part of paraqraph 2 of article 1 remained
unchanged after the discussion; see the corresponding part of paragqraph 2 of
article 1 in section III below.
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88. wWith reqard to paragqraph 2 (a), the replacement of the first three
sulparaqraphs, as contained ia the Second Revised Consolidated Negotiating Basis,
by the proposed subparagraphs generally met with approval. Some representatives
observed tha: the brackated words "inter alia" merely served an a reminder that, in
the view of same delegations, the two unbracketed subparaqraphs did not exhaust the
list of the objectives which 2 concerted act of violence as envisaged in
subparaqraph (a) could pursue. In their opinion, this position was adequately
safequarded by the presence in the text of a third bracketed subparaaqraph. They
therefore favoured the deletion of "inter alia". Other delegations welcomed the
deletion of the word “"inter alia", on the understanding that the list of objectives
would be exhaustive and that the third subparagraph would be eliminated.

89. The Drafting Group 4id not discuss the substance of the third subparagraph of
paragraph 2 (a). 8/

90. Paraqraph 2 (b) was discussed together with the articles on offences and is
therefore dealt with in the context of those articles (see paras. 99 to 104
below). 9/

91. As regards paragraph 2 (c), it was explained that the phrase “such as more
than ..." was intended to provide some quidance, rather than a riqid criterion for
determining whether the compensation was substantial enough for the person
concerned to qualify as a mercenary. Sane representatives supported the proposed
reformulation. Others feit that as lonqg as a person was motivated by private qain,
the amount of the compensation was irrelevant for the purposes of the definition
and that the weight to be given tc this particular element in concrete cases should
be left to the discretion of the courts which would have to apply the future
instrument. Although they preferred to put a full stop after the words "private
gain®, they expresgsed readiness to retain the word “substantial® as long as the
latter part of the text from the words “such as more than" was eliminated. Still
other delegations considered that the proposed text lacked the precision necessary
for the definition of a criminal offence and favoured the inclusion of the
criterion contained in paragraph 2 (c) of article 1 as contained in the Sacond
Revised Consolidated Neqotiating Basis.

92. The Drafting Group aqreed on the following text:

"(c) 1Is motivated to take part therein essentially by the desire for
private gain and, in fact, is promised or paid [substantial) material
compensation [[such as more than] [substantially in excess of) that whicn
persons carrying out similar functions would receive in the armed forces of
the State of which he holds the nationality or, failing that, in whose
territory he resides);." 10/

8/ For the revised text of paraaraph 2 (a;, of article 1, as it emerged from
the discussion, see paragraph 2 (a) of article 1 in section III bhelow.

9/ The text of paragraph 2 (b) of article 1 remained unchanged after the
discussion; see paragraph 2 (b) of article 1 in section III below.

10/ However, the text in the Second Revised Consolidated Neyctiiating Basis

was subsequently retained pending further negotiations, see article 1,
paraqraph 2 (c) in section II. below.
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93, Some delegations considered it essential to retain paraqraph 2 (4), as
contained in the Second Revised Consolidated Negntiating Basis. They observed
that, while it was not unprecedented on the interna:ional scene for yroups of
individuals to take up arms against their country and to receive financial support
from outside, such activities came within the purview of domesatic law but not that
of the convention being drafted. It was also remarked that if nationals of a
country rebelling against the established order were considered as mercenaries,
there would be obstaclee in the way of national liberation movements and that the
nationality criterion provided for pona fide political opponents. The point was
made that the criterion of pecuniary gain did not always permit a distinction to be
drawn between mercenarie: and political opponents and should be supp) emented by the
~ationality criterion so that the future instrument would not cover persons who,
possibly for money but also for political ends, enqaged in activities which di4 not
pose the same danger to the internatinnal leqal order as did genuine mercenary
activities. As for the "except that ..." phrase, the delegations in question
viewed it as unacceptable. However, some of them felt that, although the proposal
went too far, it might be useful for the purpose of further negotiations.

94. Other delegations stressed thnt the convention in preparation should be qeared
to the present realities of international life and insisted on eliminating the
naticnality criterion, which one of them described as hopeleasly outinoded. The
remar” was also made that, while mercenaries of the nationality of :che victim State
would probably be treatad as traitors by the courts of that State if they were
caught on its territory, they would go unpunished in a foreign country if the
nationality criterion were retained. The fear that the criterion in question might
result in bona fide political opponents being mistaken for mercenaries was viewed
as unfounded. It was remarked in this connection that the criteria of the
definition were cumulative and that the extradition authorities in each State Party
would have complete discretion in assessing the true nature of the activities for
which extradition was being requested. Although they preferred to put a full stop
after "private gain", the delegations in question nevertheless expressed readiness
to accept the original text supplemented by the phrase “except that when a national,
etc. ...". That phrase, it was observed, would on the one hand bring in the foreign
element required to activate the machinery of the convention, and, on the other
hand, make it clear that the nationals of the victim State were to be treated as
mercenaries only when they acted as the inatrumentalities of a foreiqgn entity. 11/

95, Some uelegations supported the deletion of paraqraph 2 (e) as proposed in the
informal paper. Others felt that, as long as there was no agreement on the other
elements of the definition, the subparaqraph should be retained between square
brackets. 12/

96. The text proposed in the informal paper for paragraph 2 (f) was generally
considered as acceptable. 13/

11/ The text of paragraph 2 (d) of article 1 remained unchanged after the
discussion; see paragraph 2 (d) of article 1 in section III below.

12/ The text of paragraph 2 (e) remained unchanqged after the discussion; see
article 1, paragraph 2 (e) in section III below,

13/ For the revised text of paraqraph 2 (f) as it emerged from the
discussion, see article 1, paraqraph 2 (f) in section III below.
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Article 2

97. The informal paper proposed to delete this article and to cover the idea
reflected therein througn an amendment to article 22 (see para. 132 below).

98. This proposal was not considered for lack of time.

Articles on offences 14/

99. As previously indicated, the suggested deletion of paragraph 1 (b) of
article 1 was examined in the context of the discussion of these articles.

100. The Drafting Group had before it various proposals concerning the articles on
offences: 14/

{a) The informal paper referred to in paraqraph 83 above proposed to
eli~inate paragraph 2 (b) of article 1 and to replace articles 3 to 6 by the
following:

®"Article 3: Any person who recruits, uses, finances or trains mercenaries
commits an offence for the purposes of this Convention.

"Article 4:

"l. Any person.who meets the definition of a mercenary set forth in article 1
commits an offence for the purposes of articles 8 and 13, paragraph 1, of this
Convention.

"2. Any person who acts as a mercenary as defined in article 1, paragraph 2,
of this Convention from the time when he participates directly in the action
referred to in that provision commits an offence for the purposes of
articles 13, 16 and 19 of this Convention.

*3. Any person who acts as a mercenary as defined in article 1, paragraph 1,
of this Convention [and engages in one of the following acts:

"(a) Murder, torture in any form, acts of mutilation, hostage—-taking;

"(b) Serious acts of violence, rape;

"({¢) Plundering of civilian property;]

"commits an offence for the purposes of articles 13, 16 and 19 of this
Convention.

"Article 5: Deleted.

ii/ Although the text of article 6 no longer contained bracketed langquage as
a result of the decision of the Working Group reflected in paragraph 26 above, two
of the proposals before the Drafting Group contained texts for article 6.
N 7 . .

S
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"Article 6: The offencer dafined in articles 3 and 4 above inclu.e:
"(a) Attempts to commit snch of fences;

*(b) Complicity in the commission or attempted commission of such
of fences."

(b) Another proposal sought to delete paraqraphs 1 (b) and 2 (b) of article 1
and to replace articles 3 to 6 by tho following:

"Article 3

"Any person who recruits, uses, finances or trains mercenaries, as
defined in article 1 of this Convention, commits an offence for the purposes
of this Convention,

*Article 4

“l. A mercenary, as defined in article 1 of this Convention, who pa:cticipates

directly in hostilities or in a concerted act of violence, as the case may be,
commits an offence for the purpcses of this Convention.

L )

2. 1In addition, a mercenary, as defined in article 1, paragraph 1, of this
Convent ion, who engages in one of the following acte:

*(a) Murder, torture in any form, acts of mutilation, hostage-taking;
"(b) Serious acts of violence, rape;
"{c) Plundering of civilian property;

"commits an of fence for the purpnses of this Convention.

"3, Nothing in this article limits the scope of application of article 6 of
this Convention.

"Article S5
"Delete

“Article 6
"The of fences defined in articles 3 and 4 of this Convenc.ion include:
"(a) Attempts to commit such offences}

"(b) Complicity in the commission or attempted commission of such
oftonces.”

(c) A third proposa), based on the assumption that paraqraph 1 (b) of

article 1 would be retained and paragraph 2 (b) of the saine article deleted, sought
to redraft article 4 as follows:

-19-



"1l. Any person who meets the definition of a mercenary set forth in
article 1, paragraph 1, of the present Convention commits an offence for
the purposes of articles 13, 16 and 19 of thia Convention.

*2. A. Any person who meets the definition of a mercenary set forth in
article 1, paraqraph 2 of the present Convention commits an offence for
the purpose of articles 8 and 13, paragraph i, of this Convention;

"B, Any person who acts as a mcrcenary as defined in article 1,
paragraph 2, of the present Convention from the time when he participates
directly in the action referred to in that provision commits an offence
for the purposes of articles 13, 16 and 19 of this Convention."

101, The discuasion focused on three main questions. The first quest ion was
whether the criterion of direct participation should be eliminated from article 1,
paragraphs 1 and 2, and transferred to the arti :le defining the offences committed
by mercenaries. A number of delegations replied to this question in the
affirmative, pointing out that the inclusion of the >riterion of direct
participation in article 1 resulted in making alleged offendr:zs under article 3
immune from prosecution until the moment where the persons tiey recruited
participated in hostilities or in an act of violence. Other delagations tooc: the
opposite view and felt that the difficulty referred to in the previous sentence
could be solved by including appropriate lanquage in article 3.

102. The second question was whether participation in hostilities or a concerted
act of violence should be required for the mercenary to be considered as an

of fender under article 4 of the convention. Some representatives replied to this
question in the affirmative, pointing out that the combined effect of the exclusion
of the requirement of direct participation and of article 6 on attempt would be to
make an “"attempt to attempt” punishable under the convention. In their opinion,
reprehensible acts committed prior to participation in hostilities or in an act of
violence could be covered under the cr cept of attempt. Other delegations took the
opposite view. The view was expressed that the offence commenced also from the
moment where the mercenary was recruited or financed or started training. It was
also observed that the concept of attempt varied from State to State and did not
provide sufficient guarantee that acts committed for an illegal purpose would be
coverad urder the "extradite or prosecute" mechanism. In connection with the
proposal to retain the concept of direct participation (i.e. the proposal contained

irn paragraph 100 (L) above), it was sugqested to include a provision which would
read:

"Any perscn who is recruited or trained by another person for the purpose
of committing the acts in paragraph 1 (a) and paraqgraph 2 (a) of article 1
commits an offence for the purpose of article 13, paracraph 1, of the present
Convention",

it beiny understood that this offence would be expressly excluded from the ambit of
the provision on attempt and complicity. Another proposal was to include in
arcicle 6 a provision whereby offences under this article would be punishable
according to their degree of seriousness.

103. Some delegations objected to article 4 of the text reproduced under

paragraph 100 (a) above, as reflecting only the second variant of article 4 in the
Second Revised Consolidated Neqotiating Basis.
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104. The third question was whether the substance of article 5 of the Second
Revined Consolidated Negotiating Basis should ba retained. Some delegations
observed that, if participation in hostilities or in acts of violence constituted
an extraditable offence under the convention, there was no need to also cover acts
which were punishable under all domestic legislations. Other delegations said that
they had difficulty with this approach and expressed preferenca for the approach
reflected in article 5 £ the Second Revised Consolidated Neqotiating Basis. ;g/

Articles 9, 13 to 15 and 18 to 23

Article 9

105. The proposal of the Chairman (msee para. 82 above) sought to merge articles 9
and 8 as follows:

“States Parties shall not recruit, use, finance or train mercenaries.
They shall make the offences set forth in the present Convention punishable by
appropriate penalties which take into acocount the grave nature of those
offences."”

106. The Drafting Group aqreed to insert in the text the phrase which appeared in
square brackets in article 9 as contained in the Second Revised Consolidated
Negotiating Basis, i.e. "and shall prohibit such activities®™. The Group however
considered it necessary to link it more closely with the obligation of States,
under the Convention, to make specific acts punishable under their laws, firstly,
by including after the words "such activities” the words "in accordance with the
provisions of the Convention", and, secondly, by naking article 8 into a second
paragraph of article S.

107. The remark was however made that the "prohibition” clause was doubly
superfluous, first, because making an act into an offence was the most effective
way of prohibiting it and, secondly, because article 10 already prcvided for the
prohibition of illeqal activities of persons, groups and organizations that
encourage, instigate, organize or enqage in the perpetration of the offences set
forth in the Convention. 16/
Article 13
108. The proposal of the Chairman (see para. 82 above) sought to:

{1) Replace paragraph 1 (a) by the following:

"When the offence is committed in its territory or in any place under its
jurisdiction, ..."

(2) Delete paraqraph 1 (c).

15/ The text of articles 3 to 6 remained unchanged after the discussion; see
articles 3 to 6 in mection III below.

10/ For the revised text of article 9, as it emerged from the discussion, see
article 8 in section II1 below.
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109. Aas reqards the first of these proposals, the Drafting Group aqreed to replace
the concept of control by that of jurisdiction and to broaden the scope of the
text, firstly by including therein a reference to ship.: and aircraft reqistered in
the State concerned and, secondly, by substituting for the present formulation the
all-encompassing phrase "in any territory [or place] under its jurisdiction”. The
words "or place” are intended to cover areas which, although under the jurisdiction
of a State, are not considered as part of its territory, for example artificial
islands or sea platforms.

110. As reqgards paragraph 1 (c), the Drafting Group aqreed to keep it at this staqe
between square brackets. 17/

Article 14

111. The proposal of the Chairman (see para. 82 above) sought to delete
paragraph 3 (c) and to insert a new paraqraph 3 bis, reading as follows:

"The provisions of paraqraph 3 of this article shall be without prejudice
to the right of any State Party having a claim to jurisdiction in accordance
with paragraph 1 (b) of article 13 to invite the International Committee of
the Red Croes to communicate with and visit the alleqged offender."”

112. The Working Group aqreed with this proposal. 18/

Article 15

113. The proposal of the Chairman (aee para. 82 above) sought to replace the text
of article 15 as contained in the Second Revised Consolidated Negotiating Basis by
the following:

"Any person regarding whom proceedings are being carria2d out in
connection with any of the offences set forth in this Convention shall be
entitled without discrimination through all phases cf the proceedings to fair
and humane treatment and to the judicial gquarantees set forth in article 14 of
the International Covenant on Civil and Political Rights".

114. Some delegations supported this proposal. The remark was made that it
embodied a widely accepted international standard and drew on a text which had
received the erdorsement of the International Law Commission, namely, article 6 of
the future draft Code of Crimes against the Peace and Security of Mankind. It was
also said that, since no delegations considered the crimes couvered by the draft
Code as less serious than those dealt with in the convention in preparation, the
guarantees envisaqed by the International Law Commission could a fuirtiori be
envisaged in the present context.

17/ For the revised text of article 13, as it emerged from the discussion,
see article 12 in section III below.

18/ For the revised text of article 14, as it emerged from the discussion,
see article 13 in section III below.
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115. Other deleqations disaqreed with this proposal. It was remarked that a
reference to article 14 of the International Covenant on Civil and Political Rights
would not provide alleged offenders with more effective gquarantees than a reference
to national legislation, inasmuch as the Covenant, aside from the fact that many
States were not parties to it, authorized States Parties, in its article 4, to
derogate from some of its provisions (among which art. 14) "in times of public
emergency which threatens the life of the nation", i.e., in precisely the type of
situations envisaged in the convention under elaboration. The remark was also made
that the inclusion in the future instrument of a reference to article 14 of the
Covenant would give rise to controversies between the States Parties to one of the
instruments and not to the other and that possible reservations might further
compound the problem. Another observation was that, assuming there were States
where alleged offenders were granted less than fair and humane treatment, sinqling
out from among the persons under their jurisdiction the individuals dealt with in
the convention under elaboration would be tantamount to discrimination. It was
also recalled that the International Law Commission, in article 6 of the dratt
Code, had provided an international standard because it was dealing with
international crimes which might come before an international court and that such
an approach had no raison d'@tre in an instrument which would rely on national
courts for its implementation.

116. Another proposal sought to:
(a) Replace article 15 by the following text:

"Any person reqarding whom proceedings are being carried out in
connection with any of the offences set forth in this Convention shall receive
fair and non-discriminatory treatment, and all the rights and judicial
quarantees provided for in the legislation of the State in question and those
deriving from the applicable norms of international law shall be recognized.”;

(b) 1Insert in paragraph 3 of article 14 a subparagraph (c), reading as
follows:

“(c) To have {8 fundamental rights respected in accordance with the
relevant norms of internat:-nal law."

117. In support of this proposal, it was remarked that the alleqed offender should
be quaranteed fair treatment from the moment when he was taken into custody and not
only at the stage of judicial proceedings and that the phrase "applicable norms of
international law", which were intended to cover both relevant rules of customary
international law and obligations deriving from the treaties binding on the State
concerned, would provide the international standard which some delegations
considered indispensable.

118. The proposal, however, qave rise to objections. The quegtion was asked why
alleged offenders under the Convention should have the benefit of a quarantee which
alleged offenders under the International Convention against the Taking of Hostages
and the Convention against Torture and Other Cruel, Inhuman or Deqgrading Treatment
or Punishment did not enjoy. It was also remarked that the words

"non-discriminatory" were not in keeping with article 5 of the Fourth Geneva
Convention.

119. Other proposals sought to build on article 8, paragraph 2, of the
International Convention against the Taking of Hostages, one of them by adding to
that text the words:
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*and in acoordance with the general standards of humane treatment set forth in
the relevant international inairuments of humanitarian law.”

and the other, by including at the end of the text the words:

», taking into accourit the general standards of humane treatment set forth in
the relevant international instruments of humanitarian law".

120. Some deleqgations considered those proposals as worthy of further
consideration. Others saw no need to add any lanquage to article 8, paraqraph 2,
of the International Convention against the Taking of Hostaqges. They expressed
preference for the unbracketed part of article 15 of the Second Revised
Consolidated Negotiating Basis. 19/

Article 18

121. The proposal of the Chairman (see para. 82 above) sought to delete from
article 18 as contained in the Second Revised Consolidatel Negotiating Basis the
bracketed phrase readinc: "and the international interqovernmental orqanizations
concerned, as well as the International Committee of the Red Cross".

122. It was agreed that the reference to the international intergovernmental
orqanizations concerned should be deleted. As for the reference to the
International Committee of the Red Cross {ICRC), it was considered useful to the
extent that paragraph 3 bis of article 14 reserved the possibility for any State
Party having a claim to jurisdiction to invite ICRC to communicate with the alleged
offender. However, some delegations spoke against the inclusion of a reference to
ICRC. 1It was agreed to retain between square brackets the reference in question,
preceded by the words "as appropriate”. 22/

Article 19

123, The proposal of the Chairman (see para. 82 above) sought to retain paraqraph 4
without square brackets. It contained no sugqgestion for bracketed paragraph 5.

124, The Drafting Group agreed to keep paragraph 4 between square brackets, taking
into account the view of some delegations that as long as paragraph 1 (c) of
article 13 was retained within square brackets, paragraph 4 of article 19 would
have to remzin bracketed as well.

125, The Drafting Group also aqreed to retain paraqraph 5 between square
brackets. 21/

19/ The text of article 15 remained unchanged after the discussion; see
article 14 in section III below.

20/ For the revised text of article 18, as it emerged from the discussion,
see article 17 in section III below.

21/ The text of article 19 remained unchanged after the discussion; see
article 18 in section III below.
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Articles 20, 21 and 22

126. The proposal of the Chairman (mee para. 82 above) sought to merge the three
articles into a single provision, reading as follows:

"The present Convention is without prejudice to the law of international
responsibility of States, to the law »f warfare and to humanitarian law”.

127. The Drafting Group agreed to focus on the opening part of the text and to
leave aside for the moment the question of the law of warfare and humanitarian law.

128. Some delegations observed that the above proposal covered the subject-matter
of article 20 but not the area dealt with in article 21. It was therefore
suggested to add to the text after "responsibility of States® the words:

", including the obligation to make reparation for damage resulting from the
breach of obligationa under the present Convention."

129. The following reformulation of the proposal was also suggested:

"The present Convention shall not affect the obligations of States under
the law of international responsibility of States, including those concerning
reparation of damage resulting from the breach of obligations under the
present Convention."

130. Some delegations supported this reformulation. Others insisted on rataining
articles 20 and 21 as contained in the Second Revised Consolidated Negotiating
Basis. Still others felt that the substancs of the proposed merger could be
included in a preambular paragraph. 1Two texts were proposed for inclusion in the
preamble. One read:;

"Recognizing that State involvement in the activities of mercenaries may
engage in the international responsibility of States and thus may require
payment of reparation."j

The second one reads

"Recognizing that breach of the obligations undertaken under the present
Convention gives rise to international responsibility, including the
obligation to miake reparation.”

131. The Drafting Group agreed to retain between square brackets articles 20 and 21
as they appeared in the Second Revised Consolidated Negotiating Basis, together
with the accompanying footnote. 22/

132, With respect to article 22, the informal paper referred to in paragraph 3
above, proposed, jointly with the deletion of article 2, a reformulation of
article 22, which read as followss

22/ The text of articles 20 and 21 remained unchanged after the discussionj
see articles 19 and 20 in section III below.
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“The present Convention al.ill be applied without prejudice to the existing

law of warfare or to humanitarian law, in particular the provisions relatina

to the scope of application of the status of combatan's or prisoners of war."
133. This proposal was not considered by the Drafting Group for lack of time. 32/
Article 23
134. This article was not considered by the Drafting Group for lack of time.
Preamble
135. The preamble was not considered by the Drafting Group for lack of time.

B. Annex II to the report of the Working Group: Draft preamble
proposed by the Chairman of the Ad Hoc Committee

The States Parties to this Convention,

Bearing in mind the need for strict observance of the principles of sovereign
equality, political independence, territorial integrity of States and
self-determination of peoples enshrined in the Cha.ter of the United Nations and
developed in the Declaration or Principles of International Law concerning Friendly
Relations and Co-operation among States in accordance with the Charter of the
United Nations,

Having in mind the purposes and principles as enshrined in the Charter of the
United Nations concerning the maintenance of international peace and security,

Recognizing that the activities of mercenaries .re contrary to fundamental
principles of international law, such as non-interference in the internal affairs
of States, territorial integrity and independence, and seriously impede the process
of self-determination of peoples strugqgling against colonialism, racism and
apartheid and all forms of fore!lan domination,

Conisidering that the renolutions of the Security Council and General Asrembly
of the United Nations are jinGicative of the development of new rules of
international law making mercenary activities international offences,

Considering that mercenary activities are oiffences of grave concern to the
international community and that any person committing any act prohibited in this
Convent ion shall either be prosecuted or extradited,

Convinced that the progressive development and codification of the rules of
international law on mercenarisnm would contribute immansely to the implementation
of the purposes and principles as enshrined in the Charter of the United Nations,
and that it is necessary to develop international co-operation among States for the
prevention, prosecution and punishment of all mercenary activities,

Have aqreed as follows:

23/ The text of article 22 remained unchanged after the discussion; see
article 21 in section III below.
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I1I., THIRD REVISED CONSOLIDATED NEGOTIATING BASIS OF A
CONVENTION AGAINST THE RECRUITMENT, USE, FINANCING
AND TRAINING OF MERCENARIES a/

Article 1
For the purposes of the present Convention,
1. A "mercenary" is any person who:

(a) 1Is specially recruited locally or abroad in order to fight in an armed
conflict;

(b) Does, in fact, take a direct part in the hostilities;

(c) 1Is motivated to take part in the hostilities eassentially by the desire
for private gain and, in fact, is promised by or on behalf of a party to the
conflict material compensation substantially in excese of that promised or paid to
combatants of similar rankas and functions in the a:wmed forces of that party;

(d) 1Is neither a aational of a party to the conflict nor a resident of
territory controlled by a party to the conflict;

(e) Is not a member of the armed forces of a party to the conflict;

(f) Has not been sent by a State which is not a party to the conflict on
official duty as a member of its armed forces.

2. A mercenary is also any person who in the absence of [international) armed
conflict:

*(a) Is specially recruited locally or abroad for the purpose of participatinqg
in a concerted act of violence aimed at:

- Overthrowing a Government or otherwise undermining the constitutional
order of a State;

* The provisions marked with an asterisk contain a revised version, worked

out during the present session, of the corresponding provision of the Second
Revised Consolidated Negotiating Basis as approved at the sixth session.

a/ This text is subject to the second paragraph in section (3) of the report
of Working Group A at the fourth session of the Ad Hoc Committee (A/39/43 and
Corr.l, section I, paragraph 63) and to the second paraqraph in section (c) of the
report of Working Group B at that same session (A/39/43 and Corr.l, section III,
paragraph 120). It is understood that this text is also subject to agreement being
reached on the future draft convention as a whole.

The order of the articles i:: provisional and does not prejudge the final
structure of the convention.
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- Undermining the territorial integrity of a State;

(- Repressing the struggle of peoples against colonial domination and alien
occupation and against racist régimes and other forms of foreign
dominat tony}

{(b) Does in fact take direct part in such un actj]

((c) Is motivated to take part therein essentially by the desire for private
gain and, in fact, is promised or paid [substantial] material compensation
(substantially in excess of that which he would receive in the armed forces of the
State of which he holds the nationality or, failing that, in whose territory he
resides) )

[(d) Is not [necessarily] a national or a resident of the State against which
such act is directed;])

[(e) I8 not a member of the armed forces of the State on whose territory the
act is undertakens]

*(f) Has not been sent by a State on official duty.

Article 2

[A mercenary shall not iave the right to be a combatant or a prisoner of war.]

Articlg_g

An offence is committed by any person who recruits, uses or ([knowingly])
finances or trains] mercenaries.

Article 4

(An offence is committed by any person who is recruited, trained ([and) {or]
acts as a mercenary as defined in the present convention.]

(An of fence is committed by any person who acts as a mercenary as defined in
[article 1] (article 1, paragraph 2) of the present Convention from the time when
he participates directly [in hostilities or] in the action referred to in
article 1, paragraph 2.]

Article 5 b/

(A [criminal] offence is committed by any mercenary as defined in article 1
(, paragraph 1,]) whc, participating directly in combat, engages in one of the
following acts:

(a) Murder, torture in ary form, acts of mutilation, hostage-takingj

b/  Should the first variant of article 4 be retained, article 5 will become
unnecessary.
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(b) Serious acts of violence, rape;

(c) Plundering >f civilian property.)

Article 6
*An of fence is committed by any person who:
(a) Attempta to commit one of the offences defined in the present Convention;
(b) Ia the accomplice of the person who commrits or attempts to commit the
of fences defined in the present Convention.
Article 7
(The recruitment, use, financing or training of mercenaries constitutes a
crime against the peace and security of mankind.)
Article 8 ¢/

*]l. States Parties shall not recruit, use, finance or train mercenaries and
shall prohibit such activities in accordance with the provisions of this Convention.

2. They shall make the of fences set forth in the present Ccnvention
punishable by appropriate penalties which take into account the qrave nature of
those offences.

Article 9 (Former article 10)

States Parties shall co-operate in the prevention of the offences set forth in
this Convention particularly by:

(a) Taking all practicable measures to prevent preparations in their
respective territorias for the comisasion within or outside their territories of
those offences, including the prohibition of illeqal activities of persons, groups

and organizations that encourage, instigate, organize or engage in the perpetration
of such offences;

(b) Co-ordinating the taking of the administrative and other measures, as
appropriate, to prevent the commission of those offences.

Article 10 (Former article 11)

States Parties shall co-operate in taking the necessary measures for tha
implementation of the present Convention.

¢/ Replacing articles 8 and 9 of the Second Revised Consolidated Negotiating
Basis.
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Article 11 (Former article 12)

Any State Party having reason to believe that one of the offences mentioned in
this Convention has bean, is being or will be committed shall, in accordance with
its national law, communricate relevant information, as soon as it comes : > its
knowledge, directly or through the Secretary-General of the United Naticns, to the
States Parties aff-cted.

Article 12 d/ (Fo:mwnyr article 13)

1. Each Sta%e Party shall take such measires as way be necessary to establish its
jurisdiction over any of the offences ret Fiwth in articles in the following
cases;

*(a) When the offences are committed in any territory [(or place] under its
jurisdiction or on board a ship or aircraft registered in that territory;

(b) When the offcnce is committed by any of its nationerls or, if that State
considers it sppropriate, by those stateless persons who have their habitual
residence in its ter-itory;

((c) When the offence is committed against that State.)

2. Each State PFarty shall likewise take such measures as may be necessary to
establish its jurisdiction over the offences set forth in articles ___ in the case
where the alleged offender is present in its territory and it does not extradite
him pv-3uant to article 15 to any of the States mentioned in paragraph 1 of this
articile.

k This Convent ion does not exclude any criminal jurisdiction exercised in
accordance with national law.

Article 13 (Former article 14)

1. Upon being satisfied that the circumstances so warrant, any State Party in the
cerritory of which the offender or alleqed offender is present shall in accordance
with its laws take him into custody or take such other measures to ensure his
presence for such time as is necessary to enable any criminal or ext-adition
proceedings to be instituted. The State Party shall immediacely make a preliminacy
inquiry into the facts.

2. When a State Party, pursuant to this article, has taken a person into custody
cr has taken such other measures referred to in parag aph 1 of this article, it
shall notify without delay either directly »nr through the Secretary-Gcneral of the
United Nations:

d/ It is understood that the question as to whether the "articles" referred
to in paragraph 1 and those referred to in paragraph 2 should be the same is left
open to be decided after an agreement on the cquestion of the definition of offences
has been reached.
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(a) The State Party where the offence wat committaed;
(b) The State Party against which the offence has been directed or attempted;

(c) The State Party of which the natural or juridical person against whom the
of fence has been directed or attempted is a national;

(d) The State Party of which the alleged offender is a nationnal nr, if he is
a stateless person, in the territory of which he has his habitual residence;

(e) Any other interested State Party which it considers it appropriate to
notify.

3. Any person reqgarding whom the measures referred to in paraqgraph 1 of thiu
article are being taken shall be eutitled:

(a) To communicate without delay with the nearest appropriate representative
of the State of which he is a national or which is oth rwise entitied to protect
his righte or, if he is a stateleas person, the State in the territory of which he
has his habitual residence;

(h) To be visited by a representative of that State.

*4, The provisions of paragraph 3 of this article =hall be withouc prejudice to
the right of an, “tate Party “aving a claim to jurisdiction in acoordance with
paragraph 1 (b) of article 12 to invite the International Committee of the Red
Cross to comunicate with and visit tue alleged offender.

5. The State which makes the preliminary inaquiry contemplated in paraqraph 1 of
this article shall promptly report its findings to the States referred to in

paragraph 2 of this article and shall indicate whether it intends to exercise
jurisdiction.

Article 14 (Former article 15)

Any person regarding whom proceedinge are being carried out in connection with
any of tae offences set forth in this Convention shall be guaranteed fair tieatment
from the time of arrest until the end of the proceedings [in accordance with
national law] [in accordance witi. genarally recognized principles of reqular
judicial procedure] {and humane treatment as provided for in article 75 of
Additional Protocol I to the 1949 Geneva Conventions and other international
instruments]).

Article 15 (Former articl.e 16)

*The State Party in che tarritory of which the alleged offender is round
shall, if it does not extradite him, be obliged, without exception whatsoever and
whether or rot the offence was committed in its territory, to submit the case to
its competent suchorities for the purpose of prosecution, through proceedinys in
accordance with the laws of that State. Those authorities shall take their

decision in the same manner as in the case of any other offence of a grave nature
under the law of that Statec.
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Article 16 (Former article 17)

*1. States Parties shall afford one another the greatest measure of assistance in
connection with criminal proceedings brought in respect of the offences set forth
in this Convention, includinqg the supply of all evidence at their disposal
nacessary for the proceedings. The law of the State whose assistance is requested
shall apply in all cases.

2. The provisions of pauragraph 1 of this article shall not affect obligations
concerning mutual judiciai assistance emhbodied in any other treaty.

Article 17 (Former article 18)

*The State Party where th. alleqed offender is prosecuted shall in accordance
with its laws communicate the final outcome of the proceedings to the
Secretary-General of the United Nations, who shall transmit the information to the

otner States concerued [and, as eppropriate, the International Committee of the Red
Cross].

Article 18 e/ (Former article 19)

1. The offences set forth in articlew _ of this Convention shall be deemed to
be included as extraditable offences in a.y extradition treaty existing between
States Parties. States Parties und 'rtake to include such offences as extraditable
of fences in every extradivion treaty to be concluded between them.

2. If a State Party which makes extradition conditional on t¢he existence of a
treaty receives a request for extradition from another State Party with which it
has no ~xtradition treaty, it may at its option consider this Convention as the
legal basis for extradition in respact of those offences Extradition shall be
subject Lo the other conditions provided by the law of the requested State.

3. States Parties which do not make extradition conditional on the existence of a
treaty shall recoqnize those of fences as extraditable offences between themselves,
subject to the conditions provided by the law of the requested State.

(4. The offence snall be treated, for the purpose of extradition between States
Parties, as if it had been committed not only in the place in which it occurred but

also in the territories of the States required to establish their jurisdiction in
accordance with article 12.}

(5. For the purpose of extradition between States Parties, the offences [under
articles | (under the Convention] thall not be regarded as political offences.]

———— < c———

e/ It is understood that the questjon as to whether the cross reference to
othar articles of the Convention in paragraphs 1 and 5 should be replaced by a
reference to "the present Convention" shall he decided upca after an agreement on
the definition of offences has been reached.
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Article 19 £/ (Formar urticle 20)

[Failure of 2 State Party to the Convention to fulfil the obligations
specified in [relevant] articles of the presant Couvention constitutes an

international wrongful act engendering the internatioral responsibility of that
State.)

Article 20 (Former article 21)

[States Parties to this Convention shall be obliged to make reparation for
Fdamages caused by them in violation of their obligations under this Convention.)

Article 21 g/ (Former article 22)

{The present Convention shal. be applied without prejudice t~ the existing law
of warfare or to humanitarian law.]

Article 22 (Former article 23)

(1. Any dispute between two or more States Parties concerning the interpretation
or application of this Convention which is not settled by neqotiation shall, at the
requeat of one of them, be submitted to arbitraticn. If within six months from the
date of the request for arbitration the Parties are unable to aqrec on the
organization of thLe arbitration, any one of those Parties may refer the diaspute to

the Irtecrnati« :al Court of Justice by request in conformity with the Statute of the
Court.

2, Each State Party mas at the time of signature or ratification of this
Convention or accession tnereto, declare that it does not consider itaself bound by
paragraph 1 of this article. The other States Parties shall nut be bound by

paragraph 1 of this article with respect to any State Party which has made such a
reservation.

3. Any State Party which has made a reservation in accordance with paraqraph 2 of

this article may at any time withdraw that reservation by notification to the
Secretary-General of the United Nations.)

£/ The dif ferences of opinion among delegations relate not so much to the
principle stated but rather to the desirability of .ncluding a provision relating
to the international responsibility of the State in the future Convention. There
are links between this text and article 22,

The following text was also propc ied to replace articles 19 and 20:

(The present Convention is without prejudice to the rules of international law
concerning State responsibility.]

q/ The view was expressed that there is a linkage between the retention of
this article and the retention of article 2.
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