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l. Background seems in line with the individualistic culture of the

prevailing market economies. In practice the new approach

1. Ever since the advent of modern democracid§, sentencing has contributed to a substantial increase in

criminal justice systems have had the dual function B¢ Prison population in many countries, which has caused

holding offenders accountable to society for their misdee@iéercrowding in prisons and forced Governments to

and holding the criminal authorities accountable for thdfcrease expenditure on prison services.

punitive actions against the offender. A balance must B¢ The new sentencing philosophy has not in any way

struck between crime control and due process. lessened the importance of the rights of the offender,

2. Inthe rehabilitation model, which prevailed in man{pcluding the right to due process, however. Over the years
countries during the third quarter of the twentieth centuf}® accountability of the authorities has in fact been

the interests of the community in successful treatment¢gfiénded and refined, in parallel with the democratization
the offender had to be reconciled with the rights of i state institutions in gleneral_. Due process safeguards
offender. The prospects of rehabilitation rather than th@Ve been extended by tightening the rules concerning the
accountability of the offender determined the length gfmissibility ofevidence. Defendants have extended rights
sentences. Sentences of indeterminate length tended t§b@PPeal to higher, in some cases even international,
rather harsh and were subsequently criticized 8QUItS. In many countries, police and prosecution are not
infringements of the offender’s rights. That criticism led 3Ny accountable to the law and the courts, but they also
a greater emphasis in sentencing on the offendepRerate under the supervision of democratically elected
accountability or just deserts. In recent years thgStitutions. Offenders can seek remedy for assumed
accountability of the offender has again become a centfjfbehaviour of criminal justice authorities through

consideration in sentencing, even in the case of juvenfi@tutorily based police complaints boards, prison appeal
delinquents. At the same time, the sentencing discretiorP@@rds or prison or general ombudsmen. A new, dynamic
the courts has been reduced. This new retributivist mo@@lance has been found between the two traditional
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functions of the criminal justice system, controlling crim8.  Criminal provisions must not only govern the

and controlling the controllers. relationships between State and defendant, but also those
between offender and victim and between State and victim.
The victim as third party At the present time criminal justice systems are faced with

the difficult tasks of seeking to achieve a balance between

4. During the last quarter of the twentieth century, tge legitimate intert_est_s of three parties, the com_mur_wity,_the
victim has been seen mainly as third party in the crimirffénder and the victim. The model of restorative justice
process. Victimological research demonstrated that md#is reécently been presented as a possible alternative, which
victims were dissatisfied with their treatment by th&ay help t_o find the desired balance between the interests
system. According to the International Crime Victim&f @ll parties concerned. That model can look back to a
Survey more than half of crime victims across the worl@n9 tradition in customary law in many different parts of
are dissatisfied with the way the police dealt with theﬁpe worl_d. It seems therefore of particular interest for an
complaint! In many cases victims are severely traumatiz@fernational forum.

by their treatment by the criminal justice system, resulting  |n addition to the community, the offender and the
in so-called “secondary” victimization. victim, there is often a fourth party involved, the media,

5. It is now generally recognized that the crimina¥hich claim to serve the community but often have
justice process must not only be fair to the defendangditional interests gnd obligations of a partisan nature,
offenders, but also to the victims of crime. A landmark fo¥hether to a political party, to shareholders or to
this new development was the adoption by the Gene@gwertlsers: Th.e situation bepomes even more complex
Assembly in 1985 of the Declaration of Basic Principles §fhen the crime involves terrorism. What distinguishes acts
Justice for Victims of Crime and Abuse of Power (Gener@i terrorism from other violence is that the relationship
Assembly resolution 40/34, annex). In many countries né\ﬁtwgen the terrorist offende'r a.nd.hls (rarely her) V|ct!m(s)
legal provisions were introduced to advance the interel§&n instrumental one. The victim is often only “the skin on

of victims, although the implementation of those new righgsdrum beaten to reach a wider audience”, as one author put
is not always immediately ensured. it.2 The wider audience—which might include the public,

the Government, international public opinion, a rival

6. There are different views about how the rights @fsjitical movement and the families of hostages and
victims relate to the more established rights of Offe”deﬁdnapping victims—is generally the main target of

According to one view, victim’s rights have a negativirorists. In this triangle of terrorism—terrorist, victim,

impact upon the enforcement of the rights of the defendagyet audience—the perpetrator selects a victim such as a

Others see no intrinsic conflict between the interests gk mper of the Government, if the terror is focused, or a

offenders and those of victims. The Declaration of Basitemper of the public at large in the case of indiscriminate

Principles indicates that the participation of the victim iy ;41 Mass reporting of repeated terrorist victimization

the proceedings is guaranteed in so far as it does BQhsequently affects the final target group, which

prejudice the rights of the defendant. Some options mighfyeriences feelings of terror towards the person or group

even serve the interests of both parties. perpetrating the terrorist act. Such use of violence as

7. Conflicts may also arise between the interests of tbemmunication to intimidate media audiences has enlarged

community as represented by the prosecution and thoséhef scope of indirect victims.

the individual victim, for example, if the latter is unwilling

to testify in a public court because of the sensitive nature . L . .

of the crime. The imposition of a fine on the offendedl. Basic principles of justice for

rather than compensation to the victim might also be offenders and victims

construed as a conflict of interest between the State and the

victim. In some cases the victim might even be opposedi®. The legal rights of defendants and victims, which are

prosecution because a satisfactory settlement has bessential to ensure the rule of law in criminal justice, are

reached with the offender. The prosecutor may hasealt with in the document entitled “Promoting the rule of

reasons to persist in a prosecution in the general intergsly and strengthening the criminal justice system”

regardless of the victim’s wishes. (A/CONF.187/3). Here both sets of rights will be reviewed
in order to identify possible conflicts of interest.
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A. Fairness for the offender basic elements of fairness for victims can be found in the
Declaration of Basic Principles and include the following:

11. The general public in many countries is extremely
sensitive about both the perceived and actual threatr&tlo
crime. At the same time, public opinion is also sensitive
about perceived or actual miscarriages of justice. The (b) The right to be referred to adequate support
criminal justice process can therefore be seen as the litrfigsvices;
test of the quality of the relationship between the State and (¢) The right to receive information about the

individual citizens. progress of the case;

12. Although criminaljustice systems show considerable  (q) The right to be present and to be involved in
variation in the provision of rights to offenders, many noye decision-making process;
share the following elements of procedural fairness:

(@) The right to be treated with respect and
gnition;

) ] ] (e) The right to counsel;
(a) The right not to be subject to arbitrary arrest,

detention, search or seizure; ) (f)
] privacy;
(b) The right to know the nature of the charges and

evidence;

The right to protection of physical safety and

(9) The right of compensation, from both the

) offender and the State;
(c) The right to counsel; L . :
15. Criminal justice systems in most countries have only

(d) The presumption of innocence; recently begun to introduce rights for victims. As with
(e) The standard of proof (beyond a reasonabdher standards and norms, most countries are still far
doubt); removed from full implementation of the basic principle.

tate compensation schemes in many countries have been

ound to operate bureaucratically and with considerable
delays. An example of how such a situation may be

() Theright to test the prosecution evidence (e.gemedied is the state compensation scheme in New South
cross-examine witnesses); Wales, Australia, which was recently replaced by a system

(h) The right to give and call evidence: of victim services vouchers, to be handed out by the
police. In many jurisdictions police officers and
prosecutors often fail to comply with their statutory or
13. The rights of offenders are guaranteed in tla@ministrative duties with regard to victims. Victims are
constitutions of many countries as well as in internationglill often treated with disrespect and not informed about
law. The Commission on Crime Prevention and Crimin#ie case and their interests are often not taken into account
Justice has played an important role in the codification igfessential decisions. In only a few instances is free legal
those rights in its collection of standards and notifise counsel made available to victims of crime.

annex to the present paper includes a list of instrumeRs  ynjike infringements on the rights of offenders, the
concerning the rights of the offender that have gainggre 1o respect the rights of victims does not jeopardize
international approval. The list is included here so tha{e syccess of the prosecution. Infringements of the rights
comparisons can be made with the less known rights @fyictims do not result in inadmissibility of evidence or
victims discussed below. acquittals. Criminal procedure as such does not provide a
built-in system of sanctions for non-enforcement of the
rights of victims and there are few if any legal safeguards
for those rights. For that reason, victim advocates in the
o United States of America have started a campaign to
14.  In some systems of criminal law, such as the Islamjg, o g the federal constitution by adding an article on the
system, the victim and his or her family have traditionallyy ¢ of victims to be present and heard at all crucial stages
played a central role in criminal proceedings. In Othek criminal proceeding®in other countries victim support

systems, the rights of victims were marginal and have be&%ups have argued that generally formulated consti-
extended only inrecentyears. The internationally accepted

(f)  The right to a public trial by an independen
court;

(i) The right to appeal.

B. Fairness for the victim
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tutional human rights, such as the right to privacy, appljctims and witnesses need still to be drawn up. Draft basic
also to crime victims. principles and guidelines on the right to reparation for

17. Itwould be possible to make police and prosecuti?ﬂ?_t'ms‘I of ghross \t/)IO|atI0nS of h(;ugan rlghts _arllc;ahumanl—
accountable to an independent institution such as gfjan law have been prepared by a Special Rapporteur

ombudsman for failure to comply with victim-orientedE/CN'4/1997/104’ appendix) and deserve close scrutiny

laws or instructions. Governments could be made Iiatﬁé{ the international criminal justice community.

under administrative or civil law for failure to enforce th&9. The draft United Nations Convention against
rights of victims. In the Netherlands, the prosecutiochransnational Organized Crime and the protocols thereto,
department is liable to pay civil damages to victims if theddressing illicit manufacturing of and trafficking in
prosecutor has failed to inform the victim, in his capacifirearms, illegal trafficking in and transport of migrants
aspartie civile about the occurrence of the trial. In thand international trafficking in human beings, especially
majority of Member States, however, accountability foromen and children, also include provisions on the
enforcing the rights of victims within the justice process fotection of and support for withesses and victims. The
still ill defined. Most countries still have a long way to gdraft Convention and protocols will be submitted for
with the implementation of basic principles of fairness fadoption in 2000 (for more information, see
victims of crime. As a follow up to the Declaration ofttp://www.uncjin.org).

Basic Principles, the Centre for International Crime

Prevention has published a guide for policy makers on the

implementation of the Declaration of Basic Principles andC. Conflicts of interest between offenders and

a handbook on justice for victims on the use and Victims

application of the Declaration of Basic Principles, adopted

by the Commission on Crime Prevention and Crimin@D. Itis stipulated in the Declaration of Basic Principles,
Justice. Up-to-date information on victimological besis well as in many national proposals, such as the
practices is made available also on a specific World Widenstitutional amendment mentioned above, that victim’s
Web site, at http://www.victimology.nl rights may not compromise the right of the offender to a

18. The Declaration of Basic Principles includes fair trial. It is not clear, however, where rights of victims
section on the rights of victims of abuse of power. ThP IMPinge upon those of offenders. Since the rights of
section has acquired a new significance in the light Y€tims are a new issue, it seems useful to examine
recent developments in international criminal law. Th&hether and how they conflict or interfere with the older
rules of procedure and evidence of the Internation@dpd more established rights of the defendant/offender.

Tribunal for the Prosecution of Persons Responsible f2r. Looking at the rights of victims as a whole, the right

Serious Violations of International Humanitarian Lawo counsel seems the logical complement of the
Committed in the Territory of the Former Yugoslavia sinagefendant’s right to counsel. There is no zero-sum game
1991 and the International Criminal Tribunal for théetween those two rights. The victim’s right to be treated
Prosecution of Persons Responsible for Genocide amigh respect seems to have little if any negative

Other Serious Violations of International Humanitariaimplications for the offender. One argument used against
Law Committed in the Territory of Rwanda and Rwandanstructions for a more respectful and considerate
Citizens Responsible for Genocide and Other Sugkatment of victims by police officers and prosecutors is

Violations Committed in the Territory of Neighbouringhat this might infringe on the assumption of innocence of
States between 1 January and 31 December 1994 provigteoffender. In the past police officers sometimes tended
some measures for the protection of victims and witnessgs treat all citizens as potential suspects. It is hard to
including the option of video camera proceedings amghderstand, however, how the real interests of the
other protective measures. A special Witness Assistangendant would be harmed by better treatment of victims
Unit has been set up at the Tribunal in The Hague. By amgthe authorities.

Iarge th_e procedures confqrm to the adver;anal modgé More problematic is a decision of the United States
which limits the opportunities for protection of th

victims/witnesse§ . The Rome Statute of the Internationz?ume.me C_ourt_ not to reopen rape cases (_)n the gr(_)un_d of
.ré?uffluenmes in the defence because this would inflict

L . I
Criminal Court (see A/ICONF.183/9) also envisages speci .

. o . new trauma upon the victifhin a more general sense,
provisions for victims/witnesses. Procedural rules for



A/CONF.187/8

consideration for the risk of secondary victimization mayell with the current emphasis on the accountability of the
lead courts to limit opportunities for the defence, espeffender, however. According to research, many victims
cially in rape cases and cases with child victims. In mamyould rather receive compensation from the offender.
jurisdictions video screening of testimonies of victimgdffender compensatieror restitution—has obvious
witnesses has been introduced with special arrangemerggative implications for the offender. Most offenders
for the defence. Arrangements for anonymous testimohgve a very limited earning capacity and cannot afford to
are sometimes made for victims/ witnesses who hapay out large sums. However, it may be in the interest of
reason to fear retaliation from the defendant. Opinionsthe offender to pay at least a modest amount of
to the constitutionality of such arrangements differ.  compensation. If the payment of compensation is ordered

23. Thevictim’'srightto receive information seems to Hggtead of |mpr|s_onment ora _fme, a situation could well
the natural equivalent of the offender's right to know hRrise that t_)eneflted both V|_ct|m and offender. Offender
charges and fairly harmless from the defendangMmpensation offers a str@ghtforwart_j way to hqld the
perspective. Problems can arise, though, if informa’[ionqger_‘der acc_ountqble for his or her misdeeds W.h”.e also
given about the defendant that is subsequently used by%ﬂ@”ng the financial and moral interests of the victim.
victim to denounce the offender publicly. Detailed

information about the defendant could in some €asef) The victim versus the State

infringe on the defendant’s right to privacy. )

24. By far the most controversial right of the victim i97. The involvement of the victim in the court
his or her right to be present at all crucial stages of thgoceedings will normally strengthen the position of the
proceedings and to be involved in decision-making. Thesgosecution. This is clearly the case if the victim acts as
seems to be consensus that victims ought to get a chagggistant prosecuteran option in many central and

to relate the emotional impact of the crime as well as tBgstern European jurisdictior®r presents a written or
damages incurred to the relevant authorities. In magya| victim impact statement to the court. In the balance
jurisdictions victims do have the right to initiate Crimina[between the rights of the offender and interests of the
proceedings if the prosecutors refrain from prosecutioflemmunity, the appearance of the victim as third party will
There is no consensus, however, on the question whbably shift the point of gravity somewhat towards the
whether victims or family members should have the righfate. In some cases the interests of the victim and those of
to be involved in the sentencing process by addressing e State do not coincide and serious conflicts can arise. A
judge or jury’ victim may be opposed to a decision by the prosecutor to

25. No agreement exists as to the desirability of givifismiss a case for lack of evidence or for reasons of
victims the right to a decisive or even final say in decisiof¥pPediency. In most jurisdictions victims have the right to
on pre-trial detention, plea bargaining, sentencing iyitiate private prosecutions or to ask for a review of the
parole. Such a right would seem to conflict directly witdismissal by the court. Such a provision provides an
the interests of the defendant/offender. Another argumdfportant mechanism for correcting unfair dismissals,
against such a right is that it may pose a burden on guch as dismissals based on undue influence by politicians
victim and expose him or her to undue influence @& corruption.

retaliation from the side of the defendant. If the victim isg. victims may also be opposed to the decision to
consulted about the offender’s release from pre-trigiosecute. Traditionally certain types of crime, such as
detention, the victim’s right to physical safety may be giolence between family members, can only be prosecuted
stake. In such cases there may be a conflict between ong gh official complaint is filed by the victim and/or with
the victim’s rights and the basic right of the offender nefis or her written consent. Some advocates of more victim-
to be unnecessarily detained prior to a conviction.  oriented procedures have argued for a general right of

26. The right to compensation from the State does nagetims to veto prosecutions. Such a right would certainly
compromise any of the defendant’s rights. In part for thiikcrease the victim’s control over the handling of the case.
reason, the right to compensation has met with littfdhe disadvantage here is that victims would be exposed to
resistance from criminal authorities and has in marmyessure from the defendant to veto prosecution. As the
countries been introduced as the first state provision @xPerience with domestic violence in some countries has
behalf of victims of crime. State compensation does not fi@monstrated, that risk is far from illusory. Even without
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suchrights victims/witnesses are frequently intimidated tyndue influence may also be exerted upon the victims,
defendants. For these reasons, some victims’ organizatieapecially with crimes involving power relations between
are strongly opposed to the introduction of such rights atiae offender and the victim.

argue fo_r t_he right of _vi_ctims not to_ be burdene_d with a%  The model may be appealing for Governments as a
responsibility for decisions regarding prosecution. cost-saving device and in particular as a means to reduce
prison populations. Such favourable side-effects can only
be achieved on a significant level, however, if the model
is extended to more serious forms of crime. It remains to
o be seen whether the model can also be successfully applied
29. Restorqtl\_/e J“_S“C? IS regardeq as an alternat%esuch crimes, as will be discussed below. In a more
model of criminal justice. It is defined as a uniqu

response to crime, to be distinguished from both tI§
rehabilitative and retributive (just (_jeser_ts) responses. .t itment of local communities. In most urban
assumes a proceswhereby all parties with a stgke N & hvironments these conditions cannot be taken for granted.
specific offence come together to resolve collectively how

to deal with the aftermath of the offence and its

implications forthefgturESConcrete examples are famil;m_ The challenge of transnational and

group conferences in New Zealand whereby (usually) the . .

juvenile offender and his or her family get together with Orgamzed crime

the victim and his or her family in a relatively informal

meeting to discuss the offence and the appropriatd. Problems of visibility

responses. Offenders are supposed to repair the damage

caused to the victim, for example, by paying con83. Mostforms of organized crime cause great harm to
pensation. If necessary, the offender’s family will shasociety or groups of citizens but not necessarily to
responsibility for the offence and assist the offender withdividual persons. Trafficking in illegal goods such as
the payment of reparation. Plans are also made about ltswgs and many forms of racketeering and fraud against
repeat offending can be prevented in the interest of ttie State belong to the category“eictimless crimes.

local community. Large-scale consumer fraud, inflated prices, inadequate
Raoducts and machines, contravention of labour safety
gulations, environmental pollution and other illegal acts

E. The alternative of restorative justice

eneral sense, the success of the trend towards informal
lutions ultimately depends on the strength and

30. The emphasis in this model is on reparation a
prevention rather than on the infliction of punishment. £9! : : e
has been said that restorative justice and other forms ¥f|nte.rn.at|onal corporations may victimize large groups
informal or semi-formal dispute resolution reflect th&' .|nc.j|V|c.iuaIs who are not even aware of the|r
current trends of individualism and reduction of staegcnmmathn.Vast se':gments 9f Fhe populatlo'n,'espemally
functions. Closely related are other initiatives to mobiliZ8 developing °°“”‘F'es.* fall V'CF'm to such criminal prac-
the local community in addressing crime problems, Sugﬁes. In the case of insider trading, hundreds of thousands

as community empowerment policing and communit)9-f stockholders across the world are financially affected.

based crime prevention. It is claimed that the model offé34. Environmental crime, in particular, makes victims

victims more control over the decision-making mechanishard to identify. Future generations are sometimes the
than traditional procedureeven where their participationmain victims of such acts. Corruption increases the costs
is fully endorsed-whereas the interests of defendants cari services for those individuals willing to pay.

also be better served because less painful sanctionsRn@portionally the poorer segments of the population tend
imposed. The community might also benefit from lowdo suffer most. The general taxpayer carries the bill if
recidivism and more preventive action generally. corporate payments are made to government officials.
fter a crackdown on corruption, substantially lower costs

been restricted to juvenile delinquency and minor crimef 'rt public lvvo:jks Tav_e been td_ocumen_tetd Irt] Iseverql
Evaluation research shows that both victims and offend&ig _an_cez. bn eveloping cotun res ts_omedyta ?rge_ IS
are in most cases reasonably satisfied with the resultsv'g‘li"ﬁmZe ecauseé rampant corruption deters foreign

the proceedingSCritics have questioned, though, wheth vestment and acts as a hidden brake on development.

due process for offenders is sufficiently guarantee he lack of easily identifiable victims can result in

31. Sofar, experiments with the new model have larg
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passivity on the part of law enforcement and prosecutiare often long. The possibility of participating in the
agencies, so the necessary momentum behind tneninal procedure is particularly problematic for foreign
investigation of organized crime and corruption must lvéctims because they are only staying temporarily in the
generated by democratically controlled state agenciescountry where the crime took place. In some countries itis
possible to use fast-track procedures to speed up the
process and the victim may be allowed to submit a
B. Problems of distance statement in advance or even from his or her home country

. . by means of video-conferencing, telephone hearings or
35. One of the most challenging questions concerniggher modern technologies.

criminal procedures is how criminal justice systems can

respond to growing transnational crime. The issuds- Restorative justice in crimes involving foreigners
involved are complex because the mobility of both victinfi@Y Pe considered in cases of less serious victimization.
and offenders is increasing steadily, commodities an§® immediate use of, for example, mediation in property
knowledge can be moved with great ease, offences carFJB1€S ¢an make possible the compensation for damage or
committed in more than one country and victims cdRCOVery of lost property outside the criminal procedure

include citizens from different countries, as in the case 3¢fore the victim leaves the country. There is also the
computer crimes. possibility of using third-party mediation, thatis, where an

intermediary acts on the victim’s behalf in an effort to

36. Lack of knowledge of local languages and culturgdach a mediated agreement. This can also be used when

practices sets restrictions on both offenders and victimsj yictim has already returned to the home country.
enjoy their rights and participate in the criminal justice

process. Various other problems related to distance Many of the above-mentioned difficulties are
defendants can also be identified, such as proced ts§Sent, for example, in cases of trafficking in human
variations in different jurisdictions and bilateral oP€INgs for sexual exploitation and forced labour. The
multilateral cooperation at different levels of the crimindfiCtims in such cases are usually foreigners, usually
justice system. For foreign victims the problems associat@hout knowledge of the language or culture of the

with the criminal justice process may result in higher rigUNtry, ignorant of their rights and of the procedures of
of secondary victimization. the criminal justice system and not in a position to attain

o information about victim services. The situation makes
37. In 1999, the European Commission producedgsgch victims particularly vulnerable and easy to control.
report entitled*Crime Victims in the European Union:go|ytions that are made possible by restorative justice
Reflections on Standards and Actiofiin which the issue ¢annot be used. The question of how the rights of foreign
of distance is discussed in detail. The report focuses on{h&ims can be guaranteed and, especially, of how
position of victims in the criminal justice process when thgcondary victimization by the criminal justice system can

crime occurs in a country other than their own. The rep@j ejiminated poses a special challenge to Member States.
includes a number of suggestions as to how to respond to

the particular needs of foreign victims. Those needs are
discussed below. B. Offender’s rights revisited

38. For foreign victims, language problems can create

constraints to their providing testimony and receivingl. The emergence of organized crime has important
adequate material and emotional support and legal asHnrplications for the balance between different parts of the
tance. Reporting of crime may be difficult and can eveiiiminal justice system. Perpetrators of organized crime
result in rejection of complaints as a result of incompleg@mmit their crimes by definition with a high degree of
statements stemming from language problems. Being)rgmeditation. Their crimes tend to attract large media
stranger to the system of the country in which one détention and to arouse moral indignation and fear among
victimized can make it difficult to obtain informationthe general public. Their activities do not just victimize
about issues such as how to start a procedure, whethdpgdvidual persons, but often undermine the economic,
testify or how to claim compensation. Because the contggal and political order of society. (See the document
tions for claiming compensation vary between counttiegntitled “International cooperation in combating trans-
the amount of compensation to be obtained by a ndtgtional crime: new challenges in the twenty-first certury
residentis determined in a random manner and procedures



A/CONF.187/8

(A/CONF.187/6), for an analysis of the impact upotheir capacity to corrupt prison personnel. In some
society.) countries such offenders are also treated differently in the
42. Since the stakes for the community are extrggrrectional system. For example,_in Ger”.‘a”y a property
ordinarily high, Governments are inclined to allow morB?nalty can be used as an alternative punishment together

infringements of the defendant’s rights in the course fth @ shorter prison sentence for those convicted of

investigations against organized crime than in other casik _anlzed crime. As aconsequence ofthat pu_mshment, the
The point of gravity in the dynamic balance between tﬁ)éfender may be_deprlved of h|_s or_her f|na_nC|a| resources

rights of the offender and those of the community tendsqad may lose _hls_or 4her position in the hierarchy of the

shift towards the latter if societies feel threatened lﬁy'm'nal organizatiort:

organized crime. 45. Theinvestigation and prosecution of organized crime

43. Insome countries legislators have introduced Spec%po'se.cri.min'al justice personnel atalllevelsto corruption

legal regimes for the repression and prevention %Ifld intimidation. Spet_:lal measures need.to be taken to

organized crime. For example, Japan has passed Spe}:&r@ectpersonneldealmg with organized crime from those
S.

administrative legislation concerning large-scale crimin4f
organizations in which there are special legal provisions

that can be used exclusively in relation to mafia—typeC Protection of victims and witnesses
organizations? In many countries most organized crime
is committed by more loosely organized groups or
coalitions that do not function in the same way as t
Mafia or Cosa Nostra. The draft United Nation
Convention against Transnational Organized Cri
follows arelatively open definition of organized crime an
the scope of application of the provisions of th

One of the problems in the prosecution of organized
riminals is the hesitation of victims/witnesses to come
8rward to testify because of fear of retaliation. To remove
at fear and to ensure the participation of witnesses,
overnments must establish effective witness protection

Convention will be wider than those of the national lav\}%rogrammes.. anortunately, in most develqpin.g countries
just mentioned. If more open definitions are used, morpg such provisions exist at present. Even if withesses are

safeguards are needed for a restricted use of spe Ié?red some sort of protection before and du_ringthetrial,
provisions. The danger exists that provisions need " _sTfetyblln the long termdrebmetlr?s Ia maéorl conpert?].
specifically in the fight against organized crime ar pecial probiems gre caused by the long defays in the
eventually applied in all situations. completion of trials: the longer a trial, the more oppor-
tunities defendants have to bribe or threaten witnesses.
44. In many countries legislators have provided th

police and prosecutors with new techniques and haA\'/ . Victim/witness protection programmes, which, for

granted them more rights in order to address organiz%)&ample’ offer th? W|tne_ss anew |Qent|ty after th_e trial,
can only be used in special cases. Financial restraints may

crime more effectively. Special investigative techniqu? the f ¢ ¢ h d th )
such as undercover operations, entrapment and the us n&'? € frequent use ot such measures an ere 1s
erefore an urgent need to experiment with other, less

listening devices are permitted in certain circumstancé

Such techniques intrude upon the privacy of citizens afigPensIive means of witness protection, for example, for

would not otherwise be permitted. Provisions have al¥th'ms of trafficking in human beings. Some courts allow

been made for the immunity of key witnesses for t itnesses in organized crime cases to remain anonymous.

prosecution and for the seizure and confiscation o such cases special arrangements are _ma(_je for the
volvement of defence counsel in the examination. Such

illegally acquired assets. Measures aimed at the cd . )
rangements are less feasible in the context of the

fiscation of criminal assets of organized criminal groupas{j ial trial del of tries that foll
seem highly appropriatgé, although in practice the adversaral trial modet of countries that follow common

implementation of such measures often proves difficul?.w' One of the basic rights of the defendant in this model

Those convicted of organized crime may also be exclud'gcfhe right to confront the accuser. In other jurisdictions

from entering certain professions, establishing corpor%\Qurts are more willing to compromise that right in order
protect witnesses from retaliation.

tions or tendering for public works. Prison sentences £
those convicted of organized crime are often served4B. In cases of smuggling of migrants and trafficking in
special prisons because of the danger they representwnthen for sexual exploitation, victims can be treated as
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violators of prostitution laws and/or immigration lawsprganized crime, individual victims often cannot be iden-
which usually excludes them from receiving protection &i$ied. Even if the interests of distinct groups are damaged,
victims. lllegal status also makes victims hesitant to repdrdwever, it is difficult to imagine how leaders of local
any violations againstthem to law enforcement authoritiesxmmunities could engage in negotiations with leaders of
In some cases, if the trafficked or smuggled persoenganized criminal groupsinasemi-formal setting. Fear of
cooperates with the police and the prosecutor, his or metaliation would prevent them from such involvement and
status can be changed from offender to victim/witness aindthe absence of sufficient protection, private parties
he or she will be given access to support and protectwould normally be anxious not to provoke the organized
services. However, as discussed above, witness protectidminal groups operating in their environment. Although
programmes are difficult and expensive to arrange. Thigere is ample scope for involvement of private parties in
leads to the ethical question of how much cooperation cidue prevention of organized crime and for their
be expected from victims who may face a very real threatllaboration with state agencies, the part to be played by
from the criminal groups involved with no reassurance thattims in the prosecution and sentencing of organized
they and their families will be effectively protected. Ircriminals seems limited. However, that situation appears
some central and eastern European countries, tbebe changing, as shown by the growth of citizens’
experience of the criminal police has shown that, once th&sociations and non-governmental organizations
main players of the organized groups behind traffickirdenouncing organized crime in a number of countries.
and smuggling have been arrested, victims are more
willing to cooperate. It must be stressed that in such cases
the trafficked and smuggled persons are always perceildd Conclusion
as victims®®
51. For many decades criminal lawyers have been
o ) ) working to define the rights of offenders vis-a-vis the
D. Victim-oriented sentencing and the new  state. The consensus reached on those rights is reflected in
crimes the United Nations standards and norms in crime
prevention and criminal justice. Recently that consensus
49. One characteristic of transnational crimes is, has been challenged, however, by new ideas concerning
already mentioned, the absence of easily identifiadlee accountability of offenders and even more by the
individual victims. Victim involvement and victim parti- promotion of the rights of victims of crime and the threat
cipation will require arrangements for the representatigosed by transnational and organized crime.

of groups of vic_tims. In civil law such arrangements a®,  |hternational consensus has been reached on the
well developed in the form of class actions, for instancg, i principles of justice for victims of crime as embodied
those against the tobacco industry. Quite recently, a grqyPie peclaration of Basic Principles of Justice for

representing victims of the Bhopal disaster, WhQ;.ims of Crime and Abuse of Power. Most Governments

States, filed a complaint with a criminal court in NeWYorExchange of information on best practices and cost-

against the company involved. Under tpartie Civile ot ctive methods of implementation is urgently needed.
modellof continental European Iaw,_sugh class actlons_ﬁgch progress can certainly be made in the improved
sometlmes_ a}lso aIIoweq. Orgamzaﬂong representifiment of victims of crime without negative

groups of victims of organized crime could in theory makg, ications for the offender. In some areas, however,
use of those provisions and sue collectively for Civilgp for victims do interfere with the rights of offenders

damages in the framework of a criminal trial. In theory, yifficult choices will have to be made. Many issues

representatives of groups of victims could initiate crimirmlave yet to be solved. Opinions differ, in particular, about

proceedings if the prosecutors refrain from prosecutind, oytent of participation of victims in the decision-

criminal organizations. This special option may bg,ying process. The restorative model may offer an
importantin cases of collusion between organized Cr'm'%{ernative solution in some cases

groups and the authorities or corruption of the lafter. _ . _
In the meantime, many countries are being

onted with new forms of transnational and organized
0I:rime. Certain traditional as well as newer notions of

. _ _53.
50. Restorative models rely heavily on the activg, sy
involvement of individual citizens. In the case
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fairness for offenders and victims need to be re-examined®® In the United States, courts can also issue civil injunctions, for

in the light of that new threat. Certain established rights of

offenders may also have to be reconsidered, because they

impede effective criminal investigation and prosecution.
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Annex

United Nations standards and norms in crime prevention and
criminal justice

Treatment of offenders

World social situation (Economic and Social Council resolution 663 (XXIV), annex,
“Standard Minimum Rules for the Treatment of Prisoners”) (1957)

Procedure of the effective implementation of the Standard Minimum Rules for the
Treatment of Prisoners (Economic and Social Council resolution 1984/47)

Model Agreement on the Transfer of Foreign Prisoners and recommendations on the
treatment of foreign prisoners, annex |, “Model Agreement on the Transfer of Foreign
Prisoners”, and annex Il, “Recommendations on the treatment of foreign prisoners”

Basic Principles for the Treatment of Prisoners (General Assembly resolution 45/111)

United Nations Standard Minimum Rules for Non-custodial Measures (The Tokyo Rules)
(General Assembly resolution 45/110)

Model Treaty on the Transfer of Supervision of Offenders Conditionally Sentenced or
Conditionally Released (General Assembly resolution 45/119)

International cooperation for the improvement of prison conditions (Economic and Social
Council resolution 1997/36, annex, “Kampala Declaration on Prison Conditions in Africa”)

International cooperation aimed at the reduction of prison overcrowding and the promotion
of alternative sentencing (Economic and Social Council resolution 1998/23, annex I,
“Kadoma Declaration on Community Service”)

Penal reform (Economic and Social Council resolution 1999/27, annex, “Arusha
Declaration on Good Prison Practice”)

Torture and other cruel, inhuman or degrading treatment or
punishment, extra-legal executions

Declaration on the Protection of All Persons from Being Subjected to Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (General Assembly resgdiiibn
(XXX), annex)

Effective prevention and investigation of extra-legal, arbitrary and summary executions
(Economic and Social Council resolution 1989/65, annex, “Principles”)
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